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PREFACE. 


SojiE  apology  may  be  thought  duo  to  the  prch 
fenioD,  in  thus  o&ring  to  their  notice  a  treatise 
CD  an  important  branch  of  our  jurisprudence^ 
which  has  lately  been  so  ably  discussed  by 
Mr.  Eden,  —  and  oney  too^  which  (as  the  fhuner 
of  the  two  test  statutes  relating  to  bankruptcy) 
he  was  so  peculiarly  well  qualified  to  ducidate. 
The  only  excuse  that  can  be  made  for  this  pre^ 
somption  is»  that  great  part  of  the  following 
woik  was  composed  before  Mn  Eden  even  att- 
nouDced  hia  intention  to  publish  on  bankruptcy ; 
the  Author  having  shortly  after  the  passing  of  the 
SG.4h,c.  98.  (which  repealed  aU  the  former  bank- 
nipt  laws)  begun  to  prepare  materials  for  a  new 
treatise  on  a  subject,  which  he  thought  the  pro- 
&sdon  would  require  firom  spme  one  pen  or  ot^er. 
His  work  was  nearly  half  completed  when  the 
6G.4p»  c  16.  uneicpectedly  repealed  the  whole  of 
the  preceding  statute  ^  and  this^  together  with 
Mr.  Edea^s  announcement  of  his  book^  induced 
the  Author  for  some  time  to  give  up  his  project  in 
despair.  Upon  consideration,  however,  it  occurred 
to  kim,  thai;  the  field,  although  pre-occupied,  was 
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no^  periiaM  entirely  enjgt'ossed ;  andl  tiiat  iheril 
xnig^t  still  be^tne  room'  left  for  a  common  lawyer 
to  ^lean  a/ew  matters  useful  to  the  j)rof essioh,  upoii 
a  subject  involving  so  mai^y  jf^ibts  of  comWercial 
law,  which  had  been  previously  discussed  only  by 
gentlemen  practising  in  the  Courts  of  Equity. 

The  Author  i^  almost  ashamed  to  aclcnowledge 
the  labour  and  anxiety  it'has'cost  him  in  his  ericfeea^ 
vours  to  justify  this  attempt;,  notwithstanding  the 
great  asaisikance  he  has  derived  from  all  thoee  yiho 
Have  trod  the  path  before  him ;  more  especTally 
from  the  works  oJT  Mr.  Cooke  and  Mr.  £d6ii,  and 
(though  last,  not  least)  from  thosfe  laf  hidiaitiented 
.friend,  the  late  Sir  TTilliam  Evans ;  tefaose^  Hfb,  ^ 
it  had  been  some  time  longer  spared,' woilld  hiave 
been  cheeried  in  its  decline  by  the  relSection;  ^at 
the  recent  improvements  idi  the  bankrupt  law  haVe 
.principally  sprung  frt>m  thd  very  able  and  ori^hal 
suggestions  contained  in  his  notes  on  the  former 
statutes,  and  in  his  letter  to  Sir  SamueV  Rotmlly 
on  the  necessity  of  their  revision. 


In  the  construction  of  the  foDowiug  treatis^  tHie 
Autfior  has  collected  the  law  appertaining  to  the 
du^es  of  the  Solicitor^  and  the  important  qiiei^on 
of  Costs^  into  distinct  chapters ;  conceiyih^  Ihai 
the  numerous  decision^  which  have  accumUlaV^df 
on  each  of  these  subjects,  since  the  first  publicitioh 
of  works  on  bankruptcy,  would  render  siicfi'  an 
arrangement  more  convenient  for  reference,' than 
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!*ff^,.i?9*.f^'^^^.# .fon<?tions  of  the  J|fc«. 
P^nfrirjyjP^i^  %}?j?lh,%l^.iinporteiit.o%er  than 
Utf  .wUotori..  is.  one,  nevertheless,  whose  dutie^ 
an#  mun  vifeo  xqpre  ^mediate  contact  with  the 
property  and  perscHul  liberfy  of  the  bankrupt,  and 

i^-.Wffl^.^M^^  t^popflibaity  when  )[»  9^- 
s&Mqr  n^glecta  those  duties.  ,        , 

^J^fj^t^Ds  have  been  takeu.  in  the  framing 
of r  I  f  i^i<ni^ ,  Indexi  r^  witbput  which  the  yer j 
}f^  i^ibpQ^,  however  in^truotiye  to  the  studenL 
l^t^pq^^  w^  m  the  hurry  of  referenq^ 

^  ti^Q  pj^ij^^oi^e^;  fnd  th^  value  of  which  ca^ 

^^^i^f^PS'F^^f^^  ^7  ^^^  who.  is  required  on  the 
]f|9^^^  pi^  hisfio^r  on  the  very* page, for  an, 
nl^pi^  pr  to  refute,  an  objectiou 

iT9i8^ijppourt  . 


il^^f  SQipf^  to,. the  practical  pact  of  the  work^ 
the  Author  cannot  omit  this,  opportunity  of  ,ac- 
knowledgnig  the  kind  assistance  rendered  him  by 
^^iJlW*  &5i^.the  S^nrctary  of  Bankrupts, 

^  'Ibe  iSnt  part  6f  this  treatise. has  swelled  to  a 
mrm  bulkv  volume  than  the  Author  contemplated 
l$eff  %ff  b^san  b]9  labours ;  but  if  he  had  pursued 
^']^^.^^^  and  ijiveri  the  judgments 

nronouDC^,  in  tha  di^rent  cases  at  full  lengthy  it 
wnauf  nnt  oave  been  contamed  in  three  times  its 
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Codce  was  published.  . .    i-.        .  • 

,  *  i  The  kst  nuiofcer  of  Messrs.  Giyii  >juid  Jwieada's 
RcfM^its  in  Brakruptcj '  ha\dng ,  Jbe^  .ptiMisjied 
»^/$s  this  WOTk  had  gone  eon^dately  dwomgih  jbht 
presjs^  the  Author  has  canceled  B%nr^  paffVB,  :ift 
order  to  notice  in  the  proper  place  tho^e  ju<ig^ 
loaits  which  have  been  reversed  upon  appeal  -by 
the  late  Lord  Chancellor*  •  The  other  ^9$m  are 
giTen  by  way  ii£  AddendUiBod  vnli  be  fouiui  ^jtao^ 
in  the  geoeml  table  «f  the  oaasea  of  caaas  tilted- « 

^  With  regard  to  the  forms  aad  |tfocadc<H»  w 
bankruptcyai  the  Author  has  19  this  re^fw^^KJbpt^fl 
the  pl^n  of  ]^n  CQok«i  by  Aliotti^g:  tathem  a 
separate  volume ;  an  arraogearieot  whieh  h^^.trmls 
;wUL  be  more  acceptable^  tbao  crowding,,  then 
4W'  an  appendii&fi^ta.  theiaamei'vcdunufrifriiik.  Khe 
i»Mt  i  -  'fofi  one  brapyoh  of  the  proftsMP  Jbtrt^aekdotti 
Apci(siiDn«  t0  xsefer  to  them,  whilst^  in  j Aa  j6ftoft<8f 
/the  spUciton. they  »re, the  subjeetetofoAofyart^t^ 
lefenoe.  The  greatest  care  has. been //tah?A  to 
leijyder  theos  correctk-and  oonfivmahle  iot  ihf^  ^o^ 
^ioB^  of  .the  new  statute ;  and  in  prdento/iattalie 
them  more  practically  useful,  they  have  beea|vii^ 
cipally  arranged  as  forming  part  of  the  business  of 
the  particular  meetings  to  which  they  |Qore  iiniiie. 
diately  belong.     Explanatory  notes  have  htmx  also 


with  the  precedent  *•    ♦'  ^•^*'*^  '^  /.  > 

'<  fartihi«eiuiiet)r  (ip»hiiHi  tKe  Atttftor  e^ntiae  help 
hM^y^r  tfiui-appearkig  before  the  t'ublici  he  wXL 
flit  HftM^  W  ersLVe  the  indulgence  df  his  readers 
At  fflTf  Itaipefftctions  in  the  following  pages,  by 
lkl»  pretence  so  often  urged,  *<  of  having  been 
^fctftietod  frcHo  his  undertaking  by  the  labours  of 
ift  ardmus  pr^fessfon  ;'*^— being  folly  impressed 
iith  .te'^thitb  di^Dt:  Johnson's  observation,  that 
no  hMft  mm  >ef^er  >spafed  out  of  tendemesar  Id  its 
author ;  and  least  of  all  can  such  unreasonable 
meM^^  esped^  td'a  defttitive  WoHc  of  scieiice, 
^^flUnpltnSence,  from  a  class  of  men  not  over 
^faMted  fbff  their  blindness  to  error,  or  their 
feitetfiiinefe  to  prMension.  Whether  the  writer 
#  4hii^^tt«aliBe  has  duly  discharged  the  debt, 
^dk  liOid^^Bacon  says,  ev^ty  man  owes  to  his 
ilMMsM, 'tbe^-'Professrion  tnust  alone  determino. 
fiut:»|{Muft6ier  ^6  rea^t  may  be  —  whether  of 
«oteM[«if^of  |Mt8e*^it  Will  be  some  satkftction 
4b  Itolf^wil^  mind,  to  be  conscious  that  ho  haa 
^MTttltiotoa^o^ft^^rt;  to  imerit  its  approbatkm,-^ 
sbdi  iiiftti%^^iiidiiMi^,  at  lettst^  b<$  has  Endeavoured 
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INTRODUCTION. 


Ihb  word  Bankrupi,  we  are  told  by  Mr.  Justice  Black-  Derif- 
stoiie(l),  is  derived  from  the  word  bcmcusj  or  banque^  which  ^°  ^ 
means  the  table  or  counter  of  a  tradesman,  and  ruptuSf 
broken,  deDotiog  thereby  one  whose  shop  or  place  is  broken 
and  gone:  whilst  Sir  Edward  Coke (2)  somewhat  moi^ 
qnaintlyy  and  certainly  with  greater  metaphor,  prefers  the 
derivadon  of  it  from  the.  two  French  words  banque  and 
rtmU;  which  last  word,  he  informs  us,  means  "  a  sign  or 
^  mark,  as  we  say  a  cart'TOut^  which  is  the  sign  or  mark 
"  where  die  cart  hath  gone ;  so,  metaphorically,  it  is  taken 
"^  bt  him  that  bath  wasted  his  estate,  and  removed  his 
^  banqoei  so  as  there  is  left  but  a  mention  thereof."     The 
origiQ  of  the  word,  however,   unless  it  is  to  gratify  the 
cariosity  of  the  etjrmologist,  does  not  seem  to  be  very  ma- 
terial to  the  present  inquiry,  when  the  meaning  of  it  has 
beoQ  socopioosly  defined,  as  well  by  the  numerous  decisions 
of  oar  courts  of  justice,  as  by  the  recent  act  of  the  legblature, 
that  forms  the  subject  of  the  present  treatise.     Though,  if 
there  be  a  choice  to  be  made  between  these  two  learned 
anthors,  it  must  be  confessed,  that  the  first  derivation  ap- 
pears the  more  simple  and  appropriate.    It  accords,  too, 
with  the  custom  which   formerly  prevailed  among  the 
hankers  in  the  towns  of  Italy,  who  used  to  carry  on  their 
hii3mess  in  the  public  places  seated  on  forms,  with  benches 
to  count  their  cash,  and  of  whom  if  any  one  became  insol- 
vent, his  bench  was  broken^  either  as  a  mark  of  infamy,  or  to 
pBt  another  in  its  place.  (3) 

0)  sCoatiD«471.  (3)  Diifresne,  l.  969.  Beawcs, 

(^)  4  Inst.  S77.  5SS.     In  favoor  of  Sir  Edward 

B 


2  INTRODUCTION. 

A  Bankrupt  by  our  old  law  was  considered  in  the  light 
^  ^^^^  merely  of  a  criminal  or  offender ;  the  84  &  35  H.  8.  c.4. 
(which  was  the  first  statute  passed  concerning  them)  describ- 
ing Bankrupts  as  '*  persons  craftily  obtaining  into  th^ 
**  hands  great  substance  of  other  men's  goods,  who  suddenly 
^*  flee  to  parts  unknown,  or  keep  th^  houses,  not  mbding 
<*  to  pay  or  restore  to  any  creditors  their  debts  and  duties, 
"  but  at  their  own  wills  and  pleasures  consume  the  snb- 
<*  stance  obtained  by  credit  of  other  men,  for  their  om 
**  pleasure  and  ddieate  livings  against  all  reason,  equily,  and 
**  good  conscience."  (i)  But  now  the  law  of  Bankruptcy  is 
considered  principally  with  a  view  to  the  benefit  of  trade, 
and  instead  of  treating  the  Bankrupt  as  a  criminal,  holds 
out  to  him  rdief  and  protection  against  the  consequences  of 
his  imprudence  or  misfortune,  provided  he  acts  buit  honesdy 
with  his  creditors,  and  gives  up  all  his  effiscts  to  their  use 
without  any  firaodulent  concealment. 

The  law  of  England,  says  Mr.  Justice  Blackstone,  in 
this  respect  has  steered  between  the  two  extremes  of  the 
old  Roman,  and  the  civil  law;  by  the  former  of  which  the 
debtor  might  be  either  imprisoned  in  chains,  and  subjected 
to  stripes  and  hard  labour  at  the  merc^  of  his  creditor,  or 
sold  with  his  wife  and  duldren  to  perpetual  fordgn  slavery 
trans  Tiberim ;  and  by  the  latter  (so  opposite  was  the  spirit 
of  the  two  laws),  the  debtor  could  not  even  be  compelled 

Coke't  derivation,  howerery  it  is  realm  without  haviag  conM  to  sdj 
but  fair  to  remark,  that  the  title  of  agreement  with  them.  Neither  do 
the  first  English  statute  relating  to  we  find,  he  adds,  any  complaint  in 
the  mitgect  (34  |bS5  H.  S.  c. 4.)  was  pariiament,  or  act  of  parlianent 
''against  such  as  do  make  bank-  made,against any Ei^lish bankrupt, 
rupL*'  which  is  a  literal  transhition  until  the  54  H.  8., "  when  the  En- 
of  the  Fk'ench  idiom,  **  qui  font  "  dish  merchant  had  rioted  in  three 
"  banque  route.'*^  "  kinds  of  costlinesses,  via.  costly 
(l)  The  original  statute  that  "  buildine,  costly  diet,  and  costly 
was  made  against  bankruptcy  as  a  **  apparel,  accompanied  widi  neg- 
crime,  (but  which  does  not  appear  "  lect  of  his  trade  and  servants* 
in  our  statute  book,)  Sir  Edward  "and  thereby  consumed  his  wealth.*' 
Coke  says  (4  Inst.  S7  7.),  was  against  One  would  rodly  imagine,  that  the 
the  Lombards,  who,  after  they  had  learned  commentatorhad  been  de- 
made  obligations  to  their  credi*  scribing  some  transactions  in  the 
tors,  suddenly  escaped  out  of  the  nmHetnik  centuiy. 


IMTRODfrCTIOV. 

to  ceSe  or  giye  ap  'whkt  prc^rty  be  iiad  ht  his  possession, 
if  Vie  would  only  swear  lliat  he  had  not  sufficient  left  to  pi^ 
his  debts.  (I)     The  law  of  ihis  coantiy  provides  equally 
against  the  inhumanity  of  the  creditor  and  the  frand  of  the 
debtor,  and  adopts  in  a  great  measure  the  principle  of  die 
law  of  the  cessio  bonamm  introduced  by  the  Christian 
emperors;  whereby,  if  a  debtor  ceded  or  yidded  up  aU  his 
fintmie  to  his  creditors,  he  was  secured  from  being  dragged 
to  prison,  ^  amni  quaque  corporali  crvciatu  umoto!*  (2)  The 
protection  of  the  Bankmpt  law  is,  however,  only  aflbrded 
to  actoal  trader^:  who  are^  in  general,  the  only  persons 
Uable  to  accidental  losses^  and  to  an  inability  of  paying 
llidr  ddits  widiout  any  fault  of  their  own.     Trad^  (in  the 
wonb  of  the  learned  author  of  the  Commentaries,)  cannot 
be  carried  on  without  mutual  credit  on  both  sides;  the 
contractiiig  of  debts  is,  therefore,  not  only  justifiable  btit 
necessary.     And  if  by  accidental  t^alamities,  as  by  the  loss 
of  a  dup  in  a  tempest,  the  failure  of  brother-traders,  or 
by  Ae  non-payment  of  persons  out  of  trade,  a  merchant 
or  trader  becomes  incapable  of  discharging  his  own  debts, 
it  IS  Us  imsibrtnne,  and  not  his  fault.    To  the  misfortune, 
therebn^  of  debtors,  the  law  has  given  a  compassionate 
remedy,  bat  denied  it  to  their  faults :  since,  at  the  same 
tone  that  it  provides  for  the  securi^  of  commerce^  by 
fnarring  that  every  trader  may  be  declared  a  bankrupt, 
fcr  the  benefit  of  his  creditors  as  well  as  himself  —  it  has 
abo^  to  discourage  extravagance^  dedaied,  that  no  one 
shall  be  c^Mible  of  being  made  a  bankrupt  but  onbf  a 
trader  ;  nor  capable  of  receiving  the  fiill  benefit  of  its  pro- 
visions^ bnt  only  an  industrious  trader. 

In  treating  of  the  law,  as  it  now  stands,  regarding  Bank- 
mpts,  there  seems  to  be  no  necessi^  for  enumerating  the 
varioos  acts  of  parliament  which  have  been  from  time  to 
time  passed  respecting  them,  all  of  which  were  lately  more 
or  less  in  operation  before  the  recent  statute  began  to  take 

(1)  Inst 4.  a.  40.  Not.  155.  c.  1.  (8)  Cod.  7. 71 . 
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effect  They  are  no  less  than  twenty-oDe  in  number,  and 
are  now  all  repealed  by  the  first  section  of  the  new  statute, 
beginning  with  the  84  &  S5  H.  8.  c.  4.,  and  ending  with 
the  5  G.  4.  c.  98.  The  alterations  made  by  that  statute 
in  the  law  of  Bankruptcy  are  very  considerable,  embracing 
almost  every  branch  and  division  of  the  former  Bankrupt 
law.  The  persons  liable  to  become  Bankrupt  are  increased 
in  number,  and  are  more  particularly  defined ;  new  modes 
of  committing  an  act  of  bankruptcy  are  specified ;  more 
ample  powers  are  given  to  the  Lord  Chancellor  for  the 
better  working  or  superseding  the  commission,  and  for 
saving  expence  and  delay  to  all  the  parties  who  have  an 
interest  in  the  Bankruptfs  property;  and  more  authority  is 
given  to  the  commissioners,  both  with  respect  to  the  Bank- 
rupt, as  well  as  over  other  persons  whom  it  may  be  ne- 
cessary to  examine  touching  the  act  of  bankruptcy,  and 
the  discovery  of  the  Bankrupt's  property.  These,  and 
various  other  alterations,  will  be  pointed  out  in  the  follow- 
ing pages,  according  to  the  order  in  which  the  different 
subject-matters  are  successively  disposed  of. 


CHAPTER  I. 

OF  THE  JURISDICTION   OF  THE  LORD  CHANCELLOR^ 

1.  Oner  He  Parties  to^  or  those  toho  come  in  under^  the 

\A)nMtSStOfim 

2.  Ooer  those  who  are  Strangers  to  the  Commission. 


Section  I. 

Over  the  Parties  to^  or  those  who  come  in  under^  the 

Commission. 

With  respect  to  the  nature  and  origin  of  the  Lord  Nature  ^ 
ChanceUoT^s  jurisdiction  in  bankruptcy,  the  matter  does  ^tj,^"^ 
not  appear  to  be  ioTolved  in  quite  so  much  obscurity  and  diction, 
mystery  as  a  learned  writer  on  the  subject  has  alleged  to 
be  the  case.  (1 )  The  first  statute  that  gave  him  any  jurist 
iaakKi  was  the  84  &  35  H.  8.  c.  4.,  which  gave  also  equal 
aQthcnity  to  the  Lord  Treasurer,  and  other  great  officers 
of  state;  any  one  of  whom,  together  with  two  members  of 
the  Privy  Council,  or  the  two  Chief  Justices  of  either 
baich,  might  take  such  order  and  direction,  as  well  widi 
die  body  as  the  property  of  the  bankrupt,  as  to  their  wisdom 
or  discretion  might  seem  fit  But  ever  since  the  IS  Eliz. 
c  7^  which  conferred  upon  the  Lord  Chancellor  or  Lord 
Keeper  of  the  Great  Seal  the  exclusive  authority  to  issue 
a  commission  of  bankrupt,  the  great  seal  appears  to  have 
been  in  die  sole  and  entire  possession  of  all  jurisdiction  in 
matters  of  bankruptcy,  upon  which  it  determines  in  a  sum- 
mary way,  and  from  its  decision  there  is  no  appeal.  (2) 
The  twelfth  section  of  the  new  statute,  6  G.  4.  c.  16.  (follow- 
ing the  words  nearly  of  the  IS  Eliz.  c.7.)  also  gives  the 

(I)  sChri»tian*sB.L.6.  816.  1  V.&B.211.  £xparteJ9r^- 

•  (2)  Ex  portc  Mai  them,  3  Atk.    mi/,  Ex  parte  Hall^  1  Rose,  13. 
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Lord  Chancellor  power  to  issue  a  commission  to  such  per- 
sons as  to  him  shal]  seem  fit,  who  are  to  take  the  same 
order  and  direction,  both  with  the  bankrupt's  perscm  and 
estate,  as  is  specified  in  the  former  statute;  and  byiSer- 
tion  135.,  if  there  is  no  Lord  Chancellor,  then  all  powers 
and  duties,  given  to  and  directed  to  be  performed  by  him, 
are  in  that  case  to  be  perfermed  and  exercised  by  the 
Lord  Keeper,  or  Lords  Commissioners,  of  the  Great  Seal. 
To  every  person  (says  Sir  W.  Evans,  in  bis  Letter  to 
Sir  Samuel  Romilly  on  the  Revision  of  the  Bankrupt 
Laws(l),)  who  compares  the  very  few  provisions  in  the 
statute  book  respecting  this  extensive  jurisdiction,  with  the 
numerous  cases  in  the  books  of  repoits  upon  the  exercise 
of  it ;  who  compares  the  terms  in  which  the  authority  is 
^ven,  with  the  extent  to  which  it  is  carried ;  — it  must  be 
an  obvious  remark,  —  that  never,  upon  so  narrow  a  basis, 
was  there  erected  so  large  a  superstructure  of  authority, 
undefined,  exclusive,  and  without  appeal.  But  a  consider- 
able part  of  this  authority,  as  well,  indeed,  as  of  the  present 
jurisdiction  exercised  by  courts  of  equity  in  a  variety  of  sub- 
jects) may  be  traced  (as  that  learned  writer  observes)  to  the 
principle,  that  every  court  is  conclusively  the  judge  of  its 
own  contempts ;  and,  therefore^  when  any  authority  is  as- 
sumed, and  the  disobedience  of  it  is  treated  as  matter  of 
contempt,  the  consequence  is,  an  indirect  power  of  legis- 
latioE^  which  no  other  tribunal  is  competent  to  contrcrf. 
This  principle,  however,  which  in  its  nature  is  so  very 
susceptible  of  abuse,  has  been  in  general  applied  to  bene- 
fipial  purposes;  and  the  Chancellor's  jurisdiction  in  bank* 
niplx7  appears  now  to  h^ve  been  f«Uy  recognised  by  re« 
peated  acts  of  the  l^slature^  as  well  as  by  a  long  series  of 
judicial  decisions.  (2) 

(1)  P^  1S8.  indirect   control   which   he  po^ 

{t\  Mr.  Christian  (vol.  iL  213.  sesses  over  the  commissioners,  by 

fiS6.;  refers   great   part   of  the  means  of  his  patramtte^  and  hia 

Chancellor's  jurisdiction  in  bank-  power  of  refusmg  toinsert  their 

ruptcy  to  the  mere  influence  of  re-  names  in  other  commissions:  tMg 

commendation  and  advice,  and  the  the  learned  author  consequently 
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It  hts  hmt  lemarked  by  Lord  Eldon,  in  some  of  those  Bankrupt 
aUejiid^|iDeDt«(l)^  which  Ibrin  up w  a  complete  code  in  this  Iaws  fram- 
bmodi  of  our  law,  thi^  the  different  statutes  relating  to  view  to  the 
hsnknipCs  aeem  to  ha?e  been  framed,  with  a  view  to  the  ordinary 
sfidKHtty  with  which  the  Lord  Chancellor  is  entrusted  in  {^^  Qf\y^^ 
the  ezeiGtse  of  his  ordinary  jurisdiction ;  and  that  when  Chancel- 
^M»e  statutes  were  silent*  as  to  the  mode  of  compelling 
obedience  to  the  orders  that  might  be  necessary  for  car- 
^jiog  their  provisions  into  efikct»  ihe  practice  has  been  to 
enfarce  it  by  the  general  jurisdiction   of  the  Court  of 
dttneeiy,  without  Which  the  objects  of  a  commission  of 
hsokniiit  could  not  in  mwy  cases  be  thoroughly  attained ; 
sfid  tUi  practice^  the  same  noble  and  learned  Judge  has 
dedamd  it  to  be  bis  conviction,  was  perfectly  consistent 
^  the  iutentioo  of  the  legislature,  in  giving  the  juris- 
<lictiQn  it  has  done  to  the  Chancellor  in  Bankruptcy.     In- 
deed, it  has  been  laid  down  in  many  cases,  that  an  order 
<^tbeLotd  Chancellor  in  Bankruptcy  is  analogous,  though 
not  cqaal,  to  e  decree  of  tlie  Court  of  Chancery.  (2) 

This  fuamary  jurisdiction  of  the  Lord  Chancellor  is.  Confined 
however,  eoafined  strictly  to  transactions  relating  to  the  '^  J''^"- 
liBidm^slcy;  that  is  to  say,  to  those  arising  between  the  latang  to 
ioainfi,  or  ihe  assignees^  and  iltke  creditors  who  have  come  ^®  ^'^^ 
10  ooder  the  commisaion.    The  Lord  Chancellor,  therefore^     ^^' 
sitting  in  Bankrupt^,  cannot  upon  petition  adjust  any  de- 
■Mods  that  one  assignee  may  set  up  against  another,  con- 
<3eniing  a  private  agreement  between  themselves,  and  not 
^'fl^cting  the  rest  of  the  creditors*  (3)     Neither  can  he 

mStn  to  bc^  and  desigDates,  as  a  waa  clothed  with  more  ample 
'ttoomcodittorf  juriBdiction»  as  powers  by  the  preceding  statute 
ftiy iklieJ from  the  naadalary  of  54&  55  H.S.,  which  the  ata- 
JmbclioD  exprefsly  even  by  tta-  tute  of  Elisabeth  left  free  and  un- 
vote.   Bat  tbongh  tras  influence  touched. 

ai|ht  operite  ia  derogatkm  of  the  (l)  14  Ves.  451.  Ex  parte  Brad" 

pover  of  the  commiiaoners  it  does  icy.  I  Rose,  809,  S04. 

Bot  Mem  to  very  dear  how  it  could  (8)   JFhwer  v.  Herbert,  8  Ves. 

^Pcrotie  that  of  the  Chancellor,  326.   Ex  parte  Cowan,  5K&A, 

^  before  he  was  enabled  by  the  189. 

i^Elb,e.  7.  to  delegate  a  part  of  (3;  Per  Lord  Hardwicke  in  raat- 

\m  antbority  to  the  commlttioners,  ter  of  Earl  of  Litchfield^  1  Atk.  88. 

B  4 


8  juBiSDicnoN  or  the  chakgbllor       [Ch.l. 

compel  the  assignees  to  perfimn  an  agreement  respectbg  a 
distribution  of  the  bankrupt's  proper^  under  a  composition 
deed«(l)  And  so  in  recent  cases,  where  certain  parties 
were  ordered  to  pay  costs  in  Bankruptcy,  and  some  of 
them  paid  the  whole  costs,  it  was  held,  that  the  Chancellor 
had  no  jurisdiction  in  bankruptcy  to  order  contribution 
from  the  rest  of  die  parties,  —  that  bdng  a  question  alto- 
gether collateral  to  the  bankruptcy,  and  the  proper  suhject 
of  an  action  at  law,  or  a  bill  in  equity  for  an  apportion- 
ment (2)  And  where  the  bankrupt  had  deposited  with  A. 
the  title^eeds  of  premises  which  he  had  previously  mort- 
gaged to  R.  and  Co.,  and  after  the  bankruptcy  it  was 
agreed  between  R.  and  Co.,.  A.,  and  the  assignees,  that  the 
assignees  should  sell  the  premises,  and  apply  the  proceeds 
in  payment  of  R«  and  Co.  and  A.,  and  the  solicitor  of  the 
bankrupt  claimed  a  lien,  on  petition,  by  deposit  <^  the  title- 
deeds  prior  to  A., — it  was  held,  that  there  was  no  jurisdiction 
in  Bankruptcy  to  determine  the  priority  of  this  lien,  as  it 
was  a  question  in  which  the  estate  of  the  bankrupt  had  no 
interest ;  it  being  quite  immaterial  to  the  general  creditors, 
whether  the  surplus  produce  of  the  properly  mortgi^^ed 
was  applied  to  pay  the  particular  debt  of  A.,  or  the  par- 
ticular debt  of  the  petitioner :  and  it  was  also  held  in  this 
case,  that  A.  was  not  precluded  from  objecting  to  the  juris- 
Slncne-  ^^^^^^^'^J  ^1  S\\Vig  affidavits  as  to  the  merits.  (3)  Any  thing, 
cesrary  to  however,  that  is  necessary  for  the  Chancellor  to  deoide,  in 
the  ques-  QfJer  to  the  question  of  proof  of  debts  under  the  commis- 
proof,         sion,  will  give  him  jurisdiction.  (4) 

givei  him        'p),^  Lord  Chancellor  has  power  also,  when  difficult 
tion.  questions  of  law  are  found  to  be  involved  in  a  petition  in 

Power  to    Bankruptcy,  to  send  a  case  for  the  opinion  of  a  court  of 

send  a  case  La^ ;  or  if  a  difficult  question  of  fact  occurs,  then  to  direct 

ordurect  .  ,.J*       j       .       .  , 

an  issue.      <^  ^^ue  to  try  any  litigated  pomt  between  the  parties,  or 

(1)  £x  parte  BarfU^  is  Ves.  15.         (s)  Ex  parte  Al&tmi^  1  G,&5- 

(2)  £x  parte  Wilmtkursi,  I  G.  &    SIO. 

J.  <'  (4)  £x  parte  R<ntfi9n,  1  Rose,  19. 
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in  acAoo  to  be  brcnigbt  bjr  one  against  the  othen  (1 )  So 
he  may  in  a  matter  of  importance  direct  a  bill  in  Chancery 
to  be£ied,  in  order  to  ascertain  whether  a  debt  is  due  or 
001(2);  for,  though  he  has  no  more  power  on  a  bill  than 
eo  a  pedtioD,  yet,  in  some  cases,  it  is  better  that  questions 
of  importance  xeqoiring  solemn  discussion  shoold  be  brought 
before  the  Coort  by  way  of  bill ;  there  being  an  appeal  from 
his  dedsion  in  this  form  of  proceeding  to  the  House  of 
Lofds:  and  Ixnrd  Hardwicke  said,  it  was  sometimes  neces- 
asiy  to  adopt  that  mode^to  settle  the  demands  of  creditors.  (5) 

The  jmisdiction  of  the  Lord  Chancellor  in  Bankruptcy  jurisdic- 
is  bodi  ksal  ^^nd  equitable  (4) ;  but  .this  arises  more  from  tion  both 
loi^  pneticey  perhaps,  than  from  any  precise  authority  on  e^tablew 
the  subject.     And  his  determinations,   as  it  seems,  are 
gnided  now,  not  as  Lord  Hardwicke  once  said,  by  way  of 
anak^  to   the   usual  and  ordinary  proceeding  of  the 
Comt  of  Chancery  (5),  but  by  certain  established  rules 
sod  prmdples  of  equt^,  which  have  been  adopted  in  pro* 
eeedmgsi  in  bankruptcy,  and  are  deduced  from  the  powers 
that  have  been  from  time  to  time  vested  in  him  by  dke 
kpdafeure.  The  whole  of  the  proceedings  in  Bankruptcy, 
(obscrfes  Lord  fUdon,  who  distinguishes  diem:,  from  the 
other  proceedings  of  the  Court,)  begin  in  transactions  upon  ^ 
Qztf;  the  trading,  the  debt,  the  act  of  bankrupti^,  and 
the  proceedings  befi)re  the  Chancellor,  are  always. origin- 
ally OB  affic^vit.     It  is  always  in  the  discretion  of  the 
Courts  (bis  Lordship  adds,)  upon  an  issue,  to  direct  the 
petitioDiiig  creditor,  or  the  bankrupt,  or  any  other  party 
to  the  petitioD,  to  be  or  not  to  be  examined ;  and  if  it  re- 
qqires  the  jury  to  have  before  them,  what  the  Court  had 

• 

(l)  Ex  parte  Cb/^rd/»Cowp.742.  (4)  Ex  parte  Deufdney,  15  Ves. 

Ex  parte  GuisUm^  1  Atk.  139.  496.    Ex  parte  Hamon,  12Ves. 

(i)  Garke    v.    CaproUy    2  Ves.  548.    ExparteiZ^^,  19Ve8.469. 

jnn.  666.  Ex  parte  HUton,  I  Jac.  &  W.  470. 

{S)BrowUeyv,Gooderc,lAtk.16,  (5)  Ex  parte  Mathews,  5  Atk. 

Bmiey  ▼.  Garralt,    1  C.B.L.2.  817. 
CtrtU  r,  Asii<m,  ibid. 
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Jurisdic- 
tion over 
the  com- 
misaionen, 
to  suspend 
theasNgn- 
menty 
and  re- 
move as- 
signees. 


Cannot 
disfhsirge ' 
a  bankrupt 
when  com- 
mitted, on 
a  summary 
applica- 
tion. 


Nor  com- 
pel the 
Gommii- 
nonento 
find  the 
party  a 
iMnkrupt. 

Nor  re- 
verse the 
order  of 
the  com- 
missioners 
bybiU. 


before  it»  it  is  usual,  in  order  to  ducidate  the  matter,  to 
direct  the  parties  to  be  examined.  (1 ) 

The  Chancellor  has  jorisdiotion  to  control  the  cauduct 
of  die  commissioni^rs  in  all  matters,  where  the  legislature 
has  fixed  no  certain  time  for  acts  to  be  done  by  them ;  he 
has,  therefore,  power  to  suspend  the  execution  of  the  as- 
signment after  assignees  have  been  chosen;  and  he  has 
also  power  to  remove  the  persons  nominated  by  the  oe- 
ditors  as  assignees,  even  b^re  the  assignment  is  exe- 
cuted. (2)  But  though  an  oppeai,  generally  speakmg,  lies 
in  all  matters  of  Bankruptcy  from  the  determination  of  the 
commissioners  to  the  Lord  Chancellor  by  petition  (3),  yet 
if  the  commissioners  commit  a  bankrupt  for  not  answering 
to  their  satis&ction,  the  Lord  Chancellor  cannot  upon  a 
summary  application,  sitting  in  Banicn^^^  discharge  him ; 
but  the  mode  of  proceeding  must  be  by  habeas  corpus^ 
which  writ  the  Chancellor  has  authority  to  issue  in  the 
vacation  time(4<);  and  upon  the  return  to  which,  the  Lord 
Chancellor,  not  under  the  bankrupt  law,  but  as  a  law 
officer,  will  then  review  the  conduct  of  the  commissioners 
the  same  as  any  other  Judge.  (5)  The  Chancellor  has, 
also,  no  authority  to  compel  the  commissioners  to  declare 
a  party  a  bankrupt;  he  has  only  power  to  order  them  to 
proceed  in  their  judgment.  (6)  And  though  the  Chan- 
cellor may  order  a  bill  to  be  filed  for  cettain  purposes  in 
bankruptcy,  yet,  upon  a  bill  filed  by  the  assignees  against 
a  creditor  after  a  dividend,  to  have  the  proof  of  the  debt 
expunged^  the  Chancdlor  cannot,  in  this  mode  of  pro- 
ceeding,  reverse  the  order  of  the  commissioners ;  fof  the 
proper  course  to  do  this  is,  not  by  a  suit  in  Chancery,  but 


(1)  £z  parte  Heywood^  1  Rose, 
45.;  and  see  Ex  parte  5miM«  19 
Ves.  473. 

(2)  Ex  parte  Slaw,  1  G.&  J.  1S7. 

(3)  Bromleyy.  Goodere,  1  Atk.77. 

(4)  Crowk^s  case.  Buck.  864. 
{sS  Ez  parte  Kmg^  11  Ves.  4S5. 

Lorcl  Harawicke,  however,  leaned 
to  a  different  opinion  upon  this 


question;  and  said,  that  he  re- 
membered a  similar  case  before 
Lord  Chancellor  King  m  Bank- 
rupicyt  who,  after  he  had  taken 
some  time  to  consider  of  it,  de^ 
termined  the  commitment  of  the 
commissioners  to  be  justifiable. 
Ex  parte  Ungood^  1  Atk.  S4S. 
(6)  Ex  parte  Penin^  Back.  510. 
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by  pedlion  to  the  Cbanoellor  sitting  in  Banimpky.  (!) 
So,  vbere  a  bill  was  filed  against  bankrupts  and  tbeir  as- 
signeesy  qaestioning  the  validity  of  the  commission^  and 
pn^iqg  an  acooanty  or  if  the  commission  was  legal,  for 
lesve  to  prove  what  should  appear  to  be  due  under  the 
bsDkmptqr,  it  was  for  the  same  reason  held  bad  on  general 
daonner*  (2)     And  so  also  a  bill  by  assignees  against  a  Nor  by 
banknipt,  to  restrain  him  from  further  proceedings  at  law  ^  jn^^ 
to  impeach  the  validity  of  the  commission,  was  held  equally  tion 
untenable.  (3)  g^SJ^p* 

The  Lord  Chancellor  has  no  jurisdiction  to  interfere  Cannotin- 
in  a  proceeding  before  a.  judge  oicjfer  and  terminer.    He  ^^'^[^i 
cannot,  dierefor^  upon  a  petition  in  Bankruptcy,  order  the  iof  before 
solicifor  to  the  commission  to  pay  costs  for  not  attending  ^  J"4se^f 
to  gife  evidence  on  the  trial  of  an  indictment  against  the  tenniner. 
bankrupt,  by  reason  of  which  the  bankrupt  was  acquitted; 
the  remedy  being  by  indictment  or  information  against  the 
sdiGitor  fer  soch  n^lect  of  duty.  (4) 

Neither  has  any  other  court  power  to  review  a  final  order  No  other 
made  by  the  Lord  Chancellor  in  any  matter  of  Bankruptcy.  ^^ 
And  It  seems  that  the  Court  of  King's  Bench  has  no  autho-  rescind 
rity  to  direct  a  Prohibition  to  the  Chancellor  sitting  in  ^  ^^ 
Bankiupccy,  though  there  is  no  express  decision  against  the  lor'torder. 
authority  of  the  Court  to  issue  such  writ;  but  as  no  que»-  ^?  ^tM^ 
tkm  of  the  kind  (as  the  Lord  Chief  Justice  Abbott  observed,)  asaiast 
has  ever  arisen  since  the  institution  of  proceedings  in  bank*-  ^>"°* 
luptcjt  a  pmod  litde  short  of  900  years,  it  is  not  a  very 
onwaxrantable  inference,  that  no  such  writ  of  Prohibition 
Iies.(5)    In  one  case,  indeed,  before  Lprd  Redesdale,  he 
voald  not  even  permit  costs  awarded  in  bankruptqr  to  be 
made  the  sntgect  of  an  action  at  la;w(6} ;  but  there  is  S4Hne 
donbt  as  to  the  correctness  of  this  decision.  (7) 


s 


[1)  CbHker.  Ckiprom,  2Ve».6e6.  (5)  Ex  parte  Qnvan,  3 B.  &  A. 

if)  JUIeg  V.  Vmeemi^  5  Ma(L48.  1 95, 

(3)  JRHMrick  r.Demmett,  1  G.  (6)  In  re  DUiim,  1  Scb.  &  Lef. 

kJsoo  "0- 

(4)  Ex  parte   BolBdnf^  1  Atk.  (7)PerLord£llenbocougb,2M. 

^          *^  &S.4J9* 
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Lord 
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lor  no 
power  to 
appoint  a 
receiver 

nor  to 
order  an 
in&nt  heir 
to  conyey. 


Power  to 
order  the 


aenser's 
andsoli- 
dtor^s  bills 
to  be  paid; 


and  trans- 
fer of 
stock. 


Jurisdic- 
tion not 
dcter- 


Tfae  Lord  Chancellor  has  no  jurisdiction,  upon  a  pe- 
tition in  Bankruptoft  to  appoint  a  receiver  of  any  part  of 
the  bankrupt's  property ;  for,  except  in  the  case  of  idiots 
and  lunatics,  he  has  no  such  power,  unless  a  cause  is 
depending.  ^If  any  person,  therefore,  claims  an  interest  in 
the  bankrupt's  property,  and  wishes  to  have  a  receiver 
appointed,  the  proper  mode  is  to  file  a  short  bill  for  that 
purpose.  (1)  Neither  has  the  Chancellor  any  jurisdiction 
in  bankruptcy  to  order  an  infant  heir  of  a  deceased  as- 
signee, to  convey  (as  an  infant  trustee)  the  estates  of  the 
bankrupt  vested  in  him  by  the  decease  of  his  ancestor;  for 
the  petition  must  be  to  the  Chancellor  generally,  under  the 
statute  7  Ann.  c.  19.,  and  not  to  him  as  sitting  in  Bank- 
ruptcy. (2) 

He  has  jurisdiction,  however,  upon  a  summary  applica- 
tion in  Bankruptcy,  to  order  the  assignees  to  pay  the  mrs- 
senger  his  bill  of  fees  and  expences  under  the  commission ; 
and  this,  notwithstanding  even  after  a  final  dividend ;  for  the 
assignees  must  be  presumed  to  have  known  tliat  they  were 
indebted  to  the  messenger,  and  the  distribution  of  the 
funds,  without  having  previously  paid  him,  is  their  own  mis- 
conduct. (3)  So,  with  respect  to  the  solicitor's  bill  of  fees  up 
to  the  choice  of  assignees,  the  Chancellor  has  in  that  case 
also  authority,  upon  petition,  to  make  an  order  upon  the 
petitioning  creditor  for  the  payment  of  it  (4) ;  but  not  in 
this  case,  if  there  are  no  assets.  (5) 

When  any  stock  is  standing  in  the  bankrupt's  name  as 
trustee^  the  Lord  Chancellor  has,  by  the  77th  section  of 
the  new  act,  power  to  order  the  assignees,  or  any  other 
person,  whose  consent  is  necessary,  to  transfer  such  stock 
to  such  person  as  the  Chancellor  shall  think  fit 

The  Chancellor's  jurisdiction  in  Bankruptcy  is  not  de- 
termined by  the  superseding  of  the  commission,  as  to  any 

(I)  Ex  parte   TWrr,   1  Rose,  (3)  Ex  parte  Hariopp,  iRose, 

179.    Ex  parte  Wkitfieid^  sAtk.  4%.                              ^^ 

315.  (4)  1  Rose,  450. 

(a)  Ex  parte  Beddam,  1  Rose,  (5)  Buck.  475. 
310.     Ex  |Mirtc  JTrri,  Buck.  47K. 
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uXfreoMBfy  dfme  under  it ;  for  whatever  has  been  done  in  mined  by 
the  bankruptcy  may  be  undone  by  petition.  Therefore  a  ^^^^^^^ 
pedtioo  will  lie  on  behalf  of  a  purchaser  of  the  estates  put 
up  tD  sale  by  the  assignees,  for  the  repayment  of  the 
deposit,  even  after  the  commission  is  superseded  (1) ;  and 
tbe  Chanoelior  also  has  equal  power,  notwithstanding  the 
ufmedeaSy  to  order  the  petitioning  creditor  to  pay  the  mes* 
seoger  his  costs  before  the  choice  of  assignees.  (2)  So  he 
majst  any  tuoae  order  the  production  and  dqx)sit  of  the  pro- 
ceedings, which  were  taken  under  the  commission  before  it 
was  superseded.  (3)  The  greatest  injustice  indeed,  would 
often  lesolt  firom  holding,  that  the  jurisdiction  of  the  Lord 
QunoeDoris  ccmfined  to  the  period,  diuring  which  the  com- 
missJOQ  subsists ;  for  then,  (as  the  Lord  Chief  Justice  Ab- 
bott weQ  observed  in  a  luminous  judgment  delivered  by  him 
upon  this  subject,)  a  person  against  whom  a  commission 
bad  ifisiied,  which  was  afterwards  found  not  to  be  sustain* 
aUe^  and  whose  whole  property  had  been  taken  from  him 
bj  cdour  of  it,  must  either  bring  an  action  at  law,  in 
which  he  might  lose  half  the  value  for  want  of  proof;  or  go 
throQ^  the  slow  process  of  a  bill  in  equity  for  discoveiy 
and  reliet  A  petition  in  bankruptcy  xsfestinum  remedium^ 
aod  oootribbtes  not  less  to  the  saving  of  e3q)ence,  than 
to  die  saving  of  time.  The  proceeding  under  the  commit- 
sioQ  operates,  by  way  of  sudden  seizure  of  property  be- 
loogiDi^  or  supposed  to  belong,  to  a  bankrupt.  A  process 
so  speedy  and  summary,  therefore,  requires  to  be  con- 
trolled by  a  speedy  and  summary  course  of  relief.  (4) 

In  fine,  the  Lord  Chancellor  has  full  and  perfect  power 
to  make  any  order  whatever  which  he  thinks  necessary  and 
expedient  for  the  better  distribution  of  the  bankrupt's 
eflbcts;  and  all  parties  concerned  in  the  working  the  com- 
mission, who  have  either  already  availed  themselves  of  any 
benefit  resulting  from  it,  or  who  have  come  in  under  it  in 

(1)  Ex  parte  Fecior,  Buck.  428.  Ex  parte    Warren,    1  Rose,  276. 

(3)  Ex  parte  JokntOHy  1  G.  &  J.  19  Ves.  162. 
23.  (4)  Ex  parte  Cowan,  jB.  &.  A. 

(5}  Ex  parte  Bema/,  1 1  Ves.  558.  1 23. 
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waj  way  by  proofs  peHHon^  or  aiheranse,  with  an  inten&m  t6 

avail  themselves  of  any  benefit  expected  from  it,  are  b(Mmd,as 

any  party  in  a  cause  woald  be,  to  submit  to  any  sach  onler. 

Vice  The  Vice^Chancellor^s  jurisdiction  in  bankruptcy  is  de- 

^f":  .     rived  from  the  5S  Oeo.  S.  c.  24.  by  which  act  the  oflke  was 

C6Uor  8  ju-  •' 

rudiction.  created ;  and  under  which  he  is  empowered,  by  the  direc- 
tion of  the  Lord  Chancellor,  Lord  Keeper,  or  Lords  Com* 
missioners  of  the  Oteat  Seal  for  the  time  beings  to  hesr 
and  determine  all  matters  depending  in  the  Coart  of  Cliao- 
oery,  either  as  a  coutt  of  law  or  equity,  or  that  nay  b^ 
incident  to  any  ministerial  qgke  of  the  Cour^  at  whidi 
are  sisbmiOed  to  its  jmisdietion,  or  to  that  of  the  Lord 
Oiuaodlor,  Lord  Keepisr,  or  Lords  CommiiisiofteK  of  the 
Great  Seal. 

Some  doubts,  k  seems,  at  first  arose  (1),  imdtf  the  edo- 
stniction  <of  ihe  act,  whether  the  Vice*>Chancellor  had  hvh 
thoii^  to  hear  a  petition  to  mfpersede  a  commisaion ;  but  it 
has  been  settled  tiiat  he  has  sudi  authority.  (2)  He  may 
also  hear  a  petition  for  the  procedendo  to  issue,  where  a 
comraission  has  been  superseded  by  the  Lord  Chancellor's 
confirmation  of  his  order  for  the  supersedeas  {$);  and  he 
may  likewise  certify  the  propriety  of  awarding  the  proce- 
dendOf  in  cases  where  a  commission  has  been  superseded 
upon  his  certificate.  (4) 

The  igspeal  firom  die  Vice-Chancellor's  order  is  by  pe- 
tition to  the  Lord  Chanoellorv  which  must  be  signed  by  a 
barrister.  (5) 


Section  IL 

Of  the  ChanceUor^s  Jurisdiction  owr  those  vAo  are  Strangers 

to  the  Commission^ 

It  is  not  very  easy  to  reconcile  some  of  the  decisions 
under  this  head ;  but  it  is  apprehended  that  all  difficulties} 

(1 J  8  Rom,  16S.  (5)  Ex  parte  ffurd.  Buck,  45. 

(S)  9  Rose^  S35.  note(a).  l  Mont.       (4)  Ex  parte  Cnm^,  Buck.  5. 

Dig.  141.  (5)  Ex  parte  Molt,  Buck.  499. 


as  to  die  Clumod)ofB  jarisdidioa  over  straiif^s  to  the 
oovnwMBoa  may  be  removed,  by  atteoduig  to  a  plain  line 
of  iKflli»*ft*i^  4kat  was  very  cleady  drawn  by  Lord  Eldon    . 
in  eqnemng  himadtf  opon  this   subgect     If  a  person  Where  s 


neikmg  under  ihe  cemmission^  then  he  cannot  be  penon 
htm^j^  by  the  assignees  before  the  Chancellor  on  a  pe*  nothing 
tidon  m  BaidLniptqry  notwithstanding  the  assignees  may  under  the 
alkg^  that  be  has  money  bdonging  to  the  bankrupt  in  hb  ^n°|^ 
bands;  the  printer  oourse  is  in  such  a  case  to  bring  an  not  be 
actMMiy  or  fife  a  bill,  for  the  recovery  of  it    If,  on  the  con-  ^^^|^^e 
tnry,  he  soma  in  of  his  own  accord  to  avail  himself  of  Ae  juriidio- 
jarisdirtion  a£  the  QianceUor  in  any  matter  relating  to  the  ^"'^g. 
faaakraplgry  be  must  then  submit  to  it  in  all  respects,  and  come  m  of 
the  Court  will  enfiuroe  its  order  against  him.(l)      And  ^!!^!]?^ 
thsogh  theie  may  be  a  difficulty  as  to  the  jmrisdiction, 
vhen  a  credhorv  who  is  a  stranger  to  the  commission, 
madly  applifai  to  have  the  commission,  or  the  certificate, 
ifmevad  oot  <rf*the  wayof  his  prooeeding  at  law  against  the 
baakmpt;  yet,  when  the  creditor  goes  fiirther,  and  prays 
an  enqiuiy   into   eircumstances  impeaching  the  validity 
of  the  commission,  wich  a  view  to  supersede  it;  or,  in 
case  the  commisaon  should  not  be  superseded,  that  there 
may  be  a  new  choice  of  assignees,  and  that  he  may  be  ad- 
mitted to  prove,  —  it  is  then  clear  that  he  brings  himself 
vtlhin  the  jurisdiction.  (2)    Whenever  a  party  also,  though  by  obtain- 
a  stiaoger  to  the  commission,  applies  for  and  obtains  amy  |°C^ 
order  in  baokniptcy,  he  brings  himsdf  within  the  jurisdic-* 
tioai(S)     And  it  seems  to  follow,  that  when   he  only  orb^ped- 
fetiHaru  the  Chancellor  for  any  relief  relating  to  the  pro*  ^^'^^' 
oeedkigs  under  the  bankruptcy^  he^  by  the  very  (drcum- 
ttaace  of  pedtioning,  submits  himself  to  the  jurisdiction. 

It  has  been  determined,  however,  that  where  the  mes-  No  juris- 
seogo'  imder  the  commission  takes  possession  of  goods,  as  ^^^  ^ 

(1)  Ex  parte  Pea»e^  1  RoBe,24S.  (5)  Ex  parte  Bozarniet^  1  Rose, 

i9VckS5.   Ex  parte  JZb^  1  Rose,  181.    Ex  parte  Pease,  ibid.  348. 

ts.  19VeB.S5. 

(t)    Ex    parte     WardeiAttr^, 
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sdtttdon     tbe  property  of  the  bankrupt,  the  Chancdlor  has,  gc&crally 
^^JJ^^f  speaking,  no  jurisdiction  to  order  the  goods  to  be  deliircred 
property,    up  to  a  party,  mereh/ daiming  them  as  his  own,  wifihoat 
Excep*       first  directing  an  issue  to  try  that  fact. (I)     Thoi^  in  a 
^"^'        dear  case  of  property,  or  a  ^ery  flagrant  case  of  sdxare, 
there  is  no  doubt  that  the  ChanceUor  has  jarisdicdoA  to 
order  such  restitution  by  the  messenger,  or  the  assignees ; 
for  the  authority  vested  m  him  by  the  statute,  to  take  order 
fot  the  disposition  of  the  bankrupt's  eflects^  gi^hig  him  ge- 
neral jurisdiction  over  the  assignees^  it  does  not  seem  that 
he  oversteps  that  authority,  when  he  orders  them  to  res.tore 
property,  which  they  are  clearly  not  entitled  to  retain.    And 
short  bills;  it  is  upon  this  principle,  .that  be  now  invariably  orders-  short 
&i&(2)  to  be  delivered  up  to  the  owner  of  them,  in  tbe 
case  of  a  Banker's  bankruptcy,  after  they  have  been  ^ised 
after  claim  by  the  messenger  as  the  property  of  tbe  bankrupt  (3)  And 
^^^  where,  a  party,  whose  property  is  wrongfiilly  seized  under 
issue,  may  acommission,  establishes  his  interest  on  the  trial  of  an  issue 

potion  ^^  '^^>  ^^  ^^  Chancellor  has  then  power,  not  only  to 
order  restitution  of  the  property,  or  its  value,  —  but  also  to 
order  the  assignees  to  compensate  the  party  for  the  da- 
mages which  he  has  sustained  by  the  seizure  of  the  pro- 
perty, or  by  the  subsequent  mismanagement  of  it  by  the 
assignees.  (4) 
Cannot  In  a  case,  however,  where  the  bankrupt  had  delivered 

bankrupt  ^^^  ^  ^^^  persons  for  a  valuable  consideration,  without 
to  indorse  indorsing  them,  it  was  decided,  that  the  Chancellor  had 
bills  to  a  j^^^  jurisdiction  to  order  the  bankrupt,  or  his  assignees,  to 
the  com-  indorse  the  bills  to  such  third  persons, — on  the  ground  that 
o^i^o°>  such  persons,  being  perfect  strangers  to  the  commission, 
were  not  bound  to  submh  to  the  order  of  the  Chancellor  in 
this  respect,  (5)     And  where  the  acceptors  of  a  bill,  which 

(1)  Ex  parte  Craggs,  1  Ro8e,25.  (4)  Ex  parte  Catoan^  3  R  &  A. 

(3)  See  post.  126. 

(3)  Ex  parte  Kowton,  1  Rose,  15.  (5)  Ex  parte  HaUy  1  Rose,  13. ; 

Ex  parte  Pease^  ibid.  232.     Ex  and  sec  ex  parte  Stewart,  1  G.  & 

parte  Buchanan,  ibid.  280.  19  Ves.  J.  344. ;  but  see  contrk  ex  parte 

201.      Ex    parte    Burton    Bank,  Greening,  13  Ves.  206.     Ex  parte 

Rose,  162,  &c.  Mowbray,  U.  &  W.  428. 


Iiad  btcB  disGQiinfted  by  the  dnuper  with  A^  bsoknipt,  orrestnin 
joined  tb«  drairer  la  a  petition^  that  upoo  payment  of  thd  ^®  ^^' 
balaocB  doe  on  the  bill  the  as3ignees  might  be  restraioed  tuing  a 
fa»  pioomding  in.  anj  mttiwr  on  it,  the  Lord  Chancellor  ^^^^^ 
disBUBed  the  potittOD,  as  it  appeared  that  the  acceptonr 
woaperftct  strangert  to  the  commission.  (1)    These  de^ 
dflOQ%  It  BHJflt  be  confessed  saem  somewhat  irreconcile- 
abb  with  ex  p«rte  BamUm^.  and  the  cases  of  short  bills ; 
tbongh  at  the  sama  time  it  may  be  observed^  there  ia  some 
disliiictioa  betwean  them.    For  in  ei^  parte  Amtfott,  thi^ 
biilff  baling  been^  seised  by  the  messa^^r  with  the  other 
c&Gts  ef  the  bfualoraptt  were  consequently  more  immedi* 
stdy odor  th#^ ocmtivd  of  the  i<ord  Chancellor;  while  in 
^jukHaUj  the  bills  being  ia  the  hands  of  third  per** 
sooi^  tbqr  mi^t  have  been  coiisidered«a  effecta  not  tangible 
Qider  tbe  eetuMssion,  and  over  which  the  Cbancelior  had  . 
DO  dimt  OQirtral. 

Wbaa  a  creditor  has  proved  under   die  commissioni  Alitor, 
(Laid  Bdoa  haa  saidQ  it  gives  the  Court  a  jurisdictiooy  quite  credi^tor 
^^^fceatfrom  that  which  it  is  authorised  to  exercise,  where  haspnwML 
tbcrebssbeenno  proof;  and  that  in  such  a  case,  where  the 
w^ffigiwt  weald  hare  a  lien  on  the  dividends,  if  a  claim  is 
<kteniuasdia  their  iavour»  they  must  in  general  proceed  by 
P^Hm  i^gsinsi  the  creditor  for  the  recovery  of  any  sums, 
fcr  whicb  be  baa  given  credit  on  account.  (2]    And  where 
the  GoonBissioDtrsy.  in  balancing  the  accounts  between  tlie 
baakmpt  and  a  creditor,  had  found  a  balance  due  from  the 
baakiupt  to  the  creditor,  the  assignees  were,  on  petition^ 
fcttrsined  frcHn  proceedings  in  an  action  at  law  against  the 
creditor^  ibc  a  balance,  which  they  claimed  as  due  to 

(l}B^  pwte  Bmrtmif  I  Eove,  sad  tbe  only  wonder  if,  tbat  %q^ 

^  litis  case  is  fpven  in  some  of  plun  a  right  of  setoff  could  ever 

t^  boob  (1  Moat.  256.),  ss  do*  nave  been  disputed. 

^ing  4  pomt  of  m^ff.     The  (9)  Ex  parte  HUton,  1  Jac  if, 

^anos  for  the  Lord  Chancellor's  W.  467.    £z  parte  Timbrel,  Buck. 

JQ^tfoepi  do  not  t4>pear  in  the  905. 

i^at  of  tile  caae;  but  it  seemi .  (5)  Sa  jpscte  MetmeU^  lRoi% 

^,  that  it  prooeeded  on  the  99S* 
snnd  of  want  of  jnriidictioa; 


yi^  jURi8Dicn;^ov  of. the  chancellor       £Clb>» 

The  Irord  Cluuicdlor  bag  in  oue  case  refbsedy^M  j^^ANfijff^ 
to  set  aside  a  purchase  of  tbebankrupt's.estateagainsl-apaity^ 
vfho  was  a  stranger  to  the  commission,  —  on  the  ground 
<  '  that  bis  conduct  was  not  controllable  under  the  commis- 

sion, and  that  such  a  proceeding  ought  to.  be  by  bHL{l) 
But  in  a  late  case  before  die  Vice-Chanoellorj  a  puixliaser 
of  the  bankrupt's  mortgaged  estate,  (sold  befone  the  com- 
missioners under  the  general  order,)  who  appears  to  h»we 
''  been  a  stranger  to  the   commission,  was  upon  petHi&n 

ordered  to  complete  his  purchase,  notwithstanding  be  ^Ml 
not  even  appear  upon  the  hearing  of  the  petition.  (2)   Aod 
the  Lord  Chancellor  has  power  also,  by  the  78th  section  of 
the  new  statute,  to  order  the  bankrupt  to  join  in  any  coht^^ 
ance  of  his  estate  to  a  purchaser  under  the  commisaioi^ 
either  upon  the  petition  of  such  purchaser,  or  of  tbe^as- 
Kojum*     signees.  (3)     But  the  Chancellor  has  no  authority  in  BaaJt* 
.Qver^      ruptcy  to  compel  a  second  mortgagee,  not  claiming  under 
^£ond  inort-  the  commission,  but  resting  upon  bis  security,  to  join  ia  a 
c^mins:^    sale  obtained   by  a  prior  mortgagee  (under  the  geaeral 
under         order  of  the  8th  May  1794),  where  the  sale  did  not  pno- 
sion"""      ^*^®  enough  for  both  mortgages.  (4) 
In  the  When  a  petitioner,  though  a  stranger  to  the  commissioD, 

case  of  makes  out  a  case  of  *maste  against  the  assignees,  and  prays 
an  order  in  the  nature  of  an  injwiction  to  restrain  wast^ 
the  Lord  Chancellor  has  jurisdiction  in  Bankruptcy-  to 
make  such  order.  For  though,  as  the  Vice-Chancellor  ob- 
served in  this  case,  it  is  difficult  to  find  upon  what  principle 
the  Court  first  granted  injunctions  upon  petition  in  Bankr 
ruptcy, — yet  the  practice  being  established,  there  was  every 
reason  to  favour  it, — as  it  afforded  a  speedy  remedy  in  cases 
of  an  urgent  nature.  But,  as  between  the  lessor  a^d  the 
assignees  of  a  bankrupt  lessee,  it  has  been  determined  that 
the  Court  has  no  jurisdiction,  except  in  cases  under  the 
statute.  (5)     Therefore,  where  the  lessor  of  a  banknipt 

(1)  £x  parte  Bennett,  loVes.    such  an  order.    Ex  parte  iS^/^i0ar^> 

38^.  1  G.  &  J.  344. 

(2)  Ex  parte  Gould,  1  G.& J.SJI.        (4)  Ex  parte  Jack$<m,  5Vcs.557. 
(5)  It  seems  that  he  had  not  pre-       (5)  Section  75. 

yiously  aoy  jurisdietion  to  amke 
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ksiee  petitioned,  that  the  assignees  might  be  ordered  to  In  cases 
pay  rent  dae  after  the  bankruptcy,  and  for  a  compensation  i^^^^  ^^ 
for  hay,  straw,  &c  sold  and  carried  off  the  premises  by  the  the  assig- 
ass^gnees,  —  the  petition  was  dismissed,  on  the  ground  that  {^^  ^ 
the  Court  had  no  jurisdiction  in  such  a  case,  unless  the 
petition  made  out  a  case  for  an  injunction.  (1) 

As  the  Lord  Chancellor  has  jurisdiction  in  Bankruptcy  As  to  a 
over  the  accounts  of  a  partnership,  upon  a  separate  commis-  "^^JJ*"* 
si<Ni  against  an  individual  partner,  —  so,  as  a  fair  conse- 
quence of  that  practice,  he  has  also  jurisdiction,  upon  the 
pedtion  of  the  solvent  partner,  to  order  the  bankrupt  pari- 
ng to  pay  to  him  his  share  of  the  surplus  of  the  joint  ef- 
iects  received  by  the  bankrupt,  after  paying  205.  in  the 
poand.  (2) 

In  the  case  of  a  contempt  committed  by  any  one  against  Over 
the  authority  of  the  Lord  Chancellor  in  Bankruptcy,  whe-  'trangers 
ther  by  a  stranger,  or  a  party  to  the  commission,  the  Chan-  contempt; 
cetlor  has  in  this  case  equal  jurisdiction  to  punish  the  of- 
fender.   Any  obstruction  of  the  messenger  in  the  execution 
of  his  warrant  from   the  commissioners,  though  without 
any  previous  order  made  by  the  Chancellor  in  the  matter, 
amounts  to  such  a  contempt ;   and  a  person,  giving  a  bond 
of  indemnity  against  the  consequences  of  such  obstruction, 
B  himself  involved  in   the   contempt  (3)     So,  wherever  and  in 
a  fraud  upon  the  Great  Seal  has  been  practised  in  issuing  ^|^ 
a  conunission,  all  persons  implicated  in  the  fraud  may  be 
brought  before  the  Court  hy petition,  notwithstanding  such 
persons  in  other  respects  may  be  perfect  strangers  to  the 
commission.  (4) 

(1)  Ex  parte  Warwici,  Buck.        (s)  Ex  «ute  Page,  1  Rote,  1. 

3S«.  Ez  parte  TUntr,  1  Atk.  156.    Ex 

(9)  Elz  parte  Lanfear,  I  Rose,    parte  Dixon^  8  Ves.  104. 

442.  (4)  Ex  parte  Bo^^  Buck.  247. 
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Who  may 
be  made 
bankrupt. 

Members 
isi  Home 
of  Com' 


Clergy- 


Jn/ani. 


Section  I. 
What  Persons  are  liable  to  Bankruptcy. 

1.  All  persons  whatever,  who  are  capable  in  law  of 
making  binding  contracts,  whatever  their  rank  in  society 
may  be,  are  liable  to  become  bankrupt,  if  they  engage  in 
trade.  Thus  even  a  Pfcr(l},  who  traded  in  wines,  has 
been  made  a  bankrupt;  and  a  member  of  the  House  qfComr 
mons  (3),  also,  incurs  by  trading  the  same  liability.  Clergy^ 
men^  likewise,  (though  prohibited  from  trading,  by  the 
21  H.8.  c.  IS.  s.  5.,)  it  was  held,  might  become  bank- 
rupts—  on  the  principle,  that  the  breach  of  one  law  by 
any  individual  does  not  prevent  his  liability  to  another.  (5) 
But  by  the  57  G.  S.  c.  99.  s.3.  a  clergyman  is  now  not  only 
prohibited  from  trading,  but  'every  contract  made  by  him 
in  any  trade  is  declared  to  be  absolutely  void.  It  follows, 
therefore,  that  as  the  petitioning  creditor's  debt  (to  ground 
a  commission  upon  it)  must  be  contracted  whilst  the  party 
is  in  trade  (4),  a  clergyman  can  now  only  be  made  a  bank- 
rupt, in  respect  of  a  debt  contracted  by  him  be/are  he  en* 
tered  into  holy  orders.  But  any  public  officer^  though  not 
in  that  capacity  an  object  of  the  bankrupt  law,  makes 
himself  subject  to  it  by  embarking  in  trade.  (5) 

An  infant^  though  he  may  contract  for  his  own  benefit, 
and  though  his  debts  are  only  voidable  by  him  at  his  .own 


(l)  In  the  case  of  an  Earl  of 
Sufiblk,  mentioned  by  Lord  Hard- 
wicke,  ]  Atk.  201. 

(3)  Ibid,  and  see  post,  85. 


(5)  Ex  parte  Meymot^    1  Atk. 
196.  Hankcy  v.  Jonet^  Cowp.  745. 

(4)  Post,  94. 

(5)  Highmorc  v.  Afolhy,  I  Atk. 
S66. 


CL  fi«  Sect  1.]  OV   TH£  VRASING.  ii 

ekctioDi  is  not  liable  to  bankruptcy;  for  an  in&nt  can  ofwe 
BoduB^  strictly  speakings  except  fbr  necessaries;  and  no 
niio  can  be  made  a  bankmpt  for  debts  which  he  is  not 
ofaii^  to  pay*(l)  And  even  if  he  is  a  partner  with  ^ 
person  of  mature  age,  a  joint  commission  will  be  snper- 
sodedf  that  is  issued  against  him  and  his  partner  (S); 
Aoagfa,  if  he  holds  himself  oot  to  the  world  as  an  adnl^ 
and  suijurisj  he  cannot  in  that  case  apply  MmselfXo  super^ 
sede  a  commission.  (S) 

A  married  woman  cannot  for  the  same  reason  be  a  bank*  Married 
nipt;  unless,  indeed,   she  is  tlie  vaife  or  daughter  of  a  •''*'**"• 
frteman  cf  London^  and  is  a  separate  trader  there  accord- 
ing to  the  custom  (4), — in  which  case  she  may  be  the  object  *,'  'fj 
of  a  commission  with  respect  to  her  separate  effects  in  trade*         <    /^..i  d 
And  a  married  woman  cannot  be  made  a  bankrupt,  by 
iwson  of  having  traded  before  marriage  as  z,feme  sole ; 
for  ber  creditors,  upon  her  marriage,  become  the  creditors 
<^lier  husband.  (5) 


» > 


Cl)  iUx  T.  Cole,   X  Ld.  Ravm.  inp  ^overture^  therefore,  a  ^m*  y. 

m*'VLzmrXeS^fde6oiham,lAtk,  mission  of  bankrupt  being  con«  '•   ^    \ 

Ha  Bidt  N.  P.  96.     £x  parte  aidered  ki  law  as  a  Hatute  exeott«'''  '  ^'^^^ 

^oidSf,  uVet.eoj.;  and  see  iV.  tion^  there  is  no  feaaqn  wt^^  s|^^^ 

a  a:4M.  should  not  likewise  be  subject  to" 

A^)BM^mtoJ^&rwi9t€'VeB.eoi,  this  statnte  execation.    And,  tir^ 

p)  £x parte  Watson^  1 6  Yes.  ^6S,  establish  this  point,  he  ffUfe^  mt  fuJU, , 

£tpirle  Hedr,  cit.  ibid.  length   the  case  of  Rinestead  v. 

^«>fti|iBrte  tMag^ott,  1  Atk.  2^La»tf«dDr6t^(lC.B.L.98.V 

^^  Lam  T.  jPfulkpif  9  Burr,  aad  several  other  casos.    fiat  att 

17761  iBL  570.      '  these  cases  seem  to  be  over-ruled 

(I)  Ex  ^irte  JUSeor,  f  Bro.  266.  by  those  of  Beard  v.  Wedb,  d'Bod. 

M^Cooka  la  bis  Bankrupt  Laws  &  P.^5.,  and  MwfkaU  v.  Bi^tUmr 

{▼(H.  L  p.  27.  6Ai  edit.^  seems  to  8  T.  R.  545.,  in  which  it  was  de- 

thkdL,  tbat-  itoy  married  woman  eided,  that  a  fnne  covert,  though 

^h9.  i>  Miyiffrated   by  agreement  having  a  separate  maintenance,  an^ 

Sber&amaai^  and  canpdng  on  living   apart   from   her  husband. 

0A  her  &9m  uccoetat,  is  Inble  could  not  be  sued  at  law  for  debtii* 

to  be  made  a  baokrupt;  and  he  contracted  during  the  separation.  >' 

dtes  a  case  before  Lord  Chan-  The  result  appears  to  be,  that  a 

cdlorA|tde;^,wfiereitwas  so  held;  married  woman  can  only  be  made  '^  '>^^ 

^t.tfais  appeara  t^  ba  the  only  bankrupt,  where  she  can  be  lued 

OK  that  warrants  such  a  position,  and  taken  in  execution  for  her 

The  principle  en  ^hich  tnia  doc-  debts;  and  this  can  only  be  ac- 

tdbe  rpsts,  as  contended  &r  by  cording  to  the  custom  of  London, 

1^,  ik,  ib'at  if  a  married  woman  is  or  where,  perhaps,  her  husband  has 

NiU  to  be  foed  to  execution  fdr  abjured   the   realm,  become   an 

^  iUiCs  she  has  contracted  dur-  eule,   or   been    transported ;  fh 
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LvnaHc,  A  lunatic,  it  bas  been  decided  in  one  case(l),  whilst 

under  the  influence  of  that  dreadful  malady,  was  incapable 
of  committing  an  act  of  bankruptcy  :  but  it  has  been  since 
held,  that  as  lunacy  is  no  defence  to  an  action,  so  neither 
is  it  against  a  commission  of  bankruptcy.  (2) 

A  person  attaintedy — as  he  is  liable  (notwithstanding  the 
attaint)  to  be  sued  in  a  civil  action,  it  seems,  may  also  be 
subject  to  a  commission  of  bankruptcy.  (3) 


Bankers. 


Army 
agent. 

Broken. 


Section  II. 
What  is  a  sufficient  Trading. 

As  the  second  section  of  the  new  statute  (6  G.  4.  c.  16.} 
enumerates  what  persons  exercising  certain  specific  trades 
and  occupations  shall  be  deemed  traders  liable  to  become 
bankrupt,  it  ma/ be  as  well  to  take  them  in  the  same 
order  as  they  are  mentioned  in  the  statute.  They  are  as 
follows : 

Bankers,  —  who  were  first  made  liable  to  bankruptcy  by 
the  5  G.  2.  c  SO.  s.  39.  A  person  actir^  as  a  banker  will 
be  held  to  be  one,  though  he  docs  not  keep  an  open 
banking-house  (4);  but  a  person  acting  only  as  an  Anny 
Agent  cannot  be  considered  a  banker.  (5) 

Brokers*  These  were  also  included  in  the  5  G.  2.  A 
Pawnbroker  has  been  held  to  come  within  this  description ; 
for  the  general  word  broker  is  the  genus,  and  all  other  kinds 
of  brokerage  the  species.  (6)  And  there  seems  no  reason 
why  a  Stock-broker  should  not  be  included  in  it  also.  (7) 


which  cases  he  is  coDsidered  as 
eivUiter  tHortuus,  and  the  woman  a 
•widow. 

(1)  Ex  parte  Priddey,  1  C.  B.  L. 
37. 

(2)  Anon,  3  Ves.  590.,  and  see 
Mr.  J.  Black3tone*5  remarks,  in  his 
Commentaries,  upon  the  received 
uiaxim,  that  a  man  shall  not  be 
permitted  to  stultify  himself. 
Quare,  taroen,  Wiiether  a  lunatic 
can  contract  a  valid  petitioning 
creditor's  debt. 


(3)  Ramttty  v.  Macdonald,  Fos- 
ter, 6 1 .  Ex  parte  JSullock,  1 4  Ves. 
464. 

(4}  Ex  parte  WiUon,  1  Atk.  918. 

(5}  2H.B.235.  1  Mont.  13. 

(6)  Highmore  v.  Moiloy^  1  Atk. 
206.  Raufimson  v.  Pearson,  5  B. 
&  A.  1S4.  Ex  parte  Stevens, 
4  Mad.  266. 

(7)  Sed  vide  CoU  v.  NetterviU, 
2P.\Vra$.308. 
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Scrivenen, — wbo  were  first  made  liable  by  the  1  Jac.  1 .  c  1 9.  Sermaen 
8. 2.   These  are  described  by  the  new  statute,  as  '^  persons 
recemog  other  men's  monies  or  estates  into  their  trust  or 
castody."     As  the  trade  or  calling  of  a  scrivener  eo  nomine 
appears  to  be  extinct  (1  )>  it  is  somewhat  remarkable  that  the 
legislatore  shoald  have  recognized  it  as  an  existing  trade ; 
but  having  retained  the  generic  term,  it  remains  to  in- 
quire who  are  the  persons  that  can  be  classed  within  it. 
A  scrivener  seems  to  have  been  employed  formerly  as  a 
depositary  of  money,  upon  trust  to  place  it  out  on  the  best 
security  he  could  for  the  account  of  the  owner,  and  as  an 
agent  also  in  the  negociation  of  loans,  and  other  pecuniary 
tnnsactioDS,    being  remunerated   by  a   commission  from 
those  who  emplojred  him.     This  species  of  traffic  has  fallen 
noir  mto  the  bands  of  bankers,  annuity  dealers,  and  at- 
tomies:  and  as  the  last  persons  cannot  be  made  bankrupt 
in  the  diaracter  of  Aitomies^  it  may  be  useful  to  consider 
when  they  can,  in  the  eye  of  the  law,  be  looked  upon  as 
scriveners.     When  an  Attorney  is  the  general  depositary  of  When  an 
the  money  of  his  clients  and  other  persons,  who  employ  *^^^^32^ 
him,  not  simply  in  his  character  of  an  attorney,  but  as  a  a  scri- 
mooey  agent,  to  invest  their  money  upon  securities  at  his  ^c>^^* 
ovn  discretion,  allowing  him  procuration  fees  for  any  sum 
placed  out  by  him  on  bond  or  mortgage,  as  well  as  a  fee  or 
charge  for  the  preparing  of  the  deeds, — Mn  Baron  Wood 
held,  that  such  a  course  of  dealing  was  substantially  the 
boaness  of  a  scrivener.  (2)     But  if  an   attorney  receives  When 
money  as  a  mere  channel  to  convey  it  from  a  lender  to  a  °^^ 
borrower,  or  from  one  client  to  another,  deriving  his  prin- 
cipal profit  from  drawing  the  securities,  and  from  the  busi- 
ness of  an  attorney  and  a  conveyancer,  in  which  such  trans- 
actions may  immediately  engage  him, — then  he  cannot  with 
propriety  be  considered  a  scrivener.  (5)     Neither  does  a 

(I)  Per  Gibbs  C.  J.  3  Camp.  539.  him  with  great  respect.   Ibid.,  and 

The  latt  genuine  scrivener  is  said  see  Boswell's.  Life,  voLiii.  p.  20. 

to  hare  been  a  person  of  the  name  (2)   Hutchinton    V.    Gatcoigng, 

^  Jack  EiliSy  a  contemporaiy  of  1  Holt.  507. 

l)r.JohnsoDy  who  is  mentioned  by  (5)  Ibid. 
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Distinc- 
tion to  be 
obsenred 


When  he 
takes  pro- 
curation 

ices* 


When  the 

attorney, 

thepre- 


ptBcAmg  attoni6j9  acdng  ia  dbe  oommoB  end  ordiaaiy 
boaiiMss  of  bis  profeasiout  though  ke  iMgodatas  oocasioDal 
Joans  of  mooeyt  for  which  ho  even  raceifva  prooturMm 
feeS}  thereby  become  a  6criY«iier  (1) ;  for  tbb  is  onlyhanag 
ificidentelly^  on  partioaUr  occaslonsi  the  aioiiey  of  bk 
cUents  to  lay  out  for  them«(S)  The  diatinctaon  to  be 
drawn  ia  every  oase  is^  whether  the  bitsinesB  tranaaoled  was 
incidental  to  the  character  of  an  attom^i  or  diadnct  from 
it;  for  it  is  not  merely  handling  oiher  men'e  money  whidi 
makes  amanaacriTener,-— buthemustgetthatmoD^tBto 
his  bands  in  a  course  of  imdifigf  whedier  that  tradiag  be 
£»  his  own  benefit  only,  or  for  that  of  odmr  mea  alao^  as 
in  the  case  of  a  factor.  If  the  attorney,  faovevcr#  takes 
procuration  money  for  loans*  as  well  as  his  fees  aa  an  aC* 
Forney 9  acting  in  the  former  instance  to  such  an  extent  as 
to  affMrd  evidence  of  his  intention  always  to  do  so^  Lord 
Eldon  decided  that  he  might  then  be  the  object  of  a  corn- 
mission  as  a  scrirener.  But  bis  Lordship  added,  though 
the  saoM  person  might  unite  both  the  em^loymenla  of  aa 
attorney  and  a  scrivener,  it  must  be  ascertained  in  which 
tsansactioa  be  was  the  one  or  the  other ;  and  that  it  was 
V(ery  doubtful  whether  the  policy  of  the  law  would  peraut 
him  to  be  boih  in  the  same  transaction*  (8)  If  a  diea^  in- 
deedi  deposit  a  sum  of  money  with  an  attorney,  imiii  the 
attorney  can  find  a  borrower,  pro  hac  vice  the  attamej  wSl 
be  a  money-scrivener;  and  a  eowm  t^  dealing  of  that  de- 
scription wHl  render  him  liable  to  the  Bankrupt  law,  dioagh 
one  or  two  hiatances  merely  would  not  have  this  effixt  (4) 
Notwithstanding!  therefore!  w  attorney  may  unite  oooar 
Sionaliy  tbe  employment  of  a  scrivener,  by  negdaating  an*- 


(1)  Ex  parte  Warren,  2Sch.  & 
Let.  414. 

(9)  Jdam  y.  Mtdkhiy  s  Gamp. 
534.  Per  Gibbs  C.  J.,  and  see  ex 
parte  Pater^on^  1  Rose,  402. 

(3)  £x  parte  MMm,  2  V.  &  B. 
51.  per  Ld.£. 

(4)  Per  Gibbs  C.  J.,  3  Cauif).  534. 
and  see  ex  parte  WUton»  i  Atk. 


218.  Ex  parte  JfftircAdS;  Ibid.  141. 
Bird  v.  Mdtfor^  lA.  Raym.  85U 
and  Holt  M.  P.  Rep.  Jia  vhoe 
the  reporter  has  in  a  note  of  much 
research  thrown  great  light  upon 
the  ancient  vocation  of  a  sciiyener, 
in  which  most  of  the  cases  on  the 
subject  are  collected. 


X 


SnlBL]  om  nu  TBAmiia^ 


ioB  lod  loBiiBt  yet  wheti  the  aUornejr  18  die  {nnedom^     aotaioMt' 
clwreGtff  n  these  traiisMtkiaS)  —  that  is»  where  the  boads,  ^^^^1 
jfmiffusDia^  and  wmrants  of  attorneyf  bj  which  the  an*  Tener, 
naUm  are  aecnred  to  the  grantee,  are  prepared  in  hia  office^ 
mod  he  ehaigca  far  them  in  his  btil  as  an  attamqff  though 
theannni^  coounisgion  may  be  indaded  in  theie  charges,*^ 
he  will  toot  be  subject  to  the  Bankrupt  hiw  as  a  scrivener.  (1) 
It  has  been  dedded  also^  that  a  Clerk  in  the  Cusiom-'house, 
employed  by  merchants  to  reteive  money  on  d#* 
wrifth  which  he  disooimted  bills  on  his  own  ae- 
ceani,  was  not  a  scriTener  within  the  meaning  of  the  Bank-* 

intmrmg  Ships,  or  their  freigktti  or  other  maUere^  Under- 
^aimtperUe  ef  the  sea.    This  description  of  persons  (in  ^^^^'^ 
parlanrr  called  Undenoriters)  oonld  no^  before  die 
acl|  in  thect  ckaroeter,  be  made  bankrupt.  (S) 
Wetnimnemmiy  Wharfingers,  Packers.  k^^*^ 

BmSders.    These  were  not  considered  traders  within  the  ^har- 


i-   I  '  »!  If 


bankrupt  laws.  (4)  finger^ 

(Jarfenters,  Sk^mrigkts*    It  was  doubtful  whether  a  oar*  Bullden* 


oould  farmerly  be  made  bankrupt,  the  Judges  haeving  Carpcn* 
iqpoii  one  oecasion  differed  on  the  point  (5) ;  thoiigh  Lord  ^^^|^^ 
Hob  doaied  that  a  ship-carpenter  was  within  the  former 

(6) 
VietmUars,  Keepers  qfhins.  Taverns,  Hotels,  or  Ctjffie^  Iniw 
Neither  victuallers,  nor  inn-keepers,  could  formerly  ^^f^*^"* 
fan  flinde  hsnknipts,  as  long  as  they  confined  themselves  to 
a«|iptyiaig  their  guests  in  the  house  /  but  if  their  dealings 
showed  a  general  intention  to  sell  out  of  doors,  however 
aaudl  the  quantity  actually  sold,  they  were  then  ccmsidered 
liable.  (7) 

(1)  Surd  r.  BrydgcM^  Holt,  6^4.        (4)  Clark  v.  Witdom,  5  £ap.  147« 
(IT}  JZmfoa  T.  Harrwmy  2  Esp.     WilHamt  v.  Stevent,  S  Camp.  500. 


SSk.  Bat  ^luercL  whether  he  would        (5)Ckapnumr»Lan^phiref5}A(yL 
now  be  held  to  be  within  the    155. 


wonii  of  the  new  statute,  tiz.  as        (6)  Kirney  ▼.  Smith,  I  Ld.  Raym. 
ftecniiy  otberinen's  monies  or    741. 


__  foto  his  trust  or  custody.'*  (7)  Crisp  v.  Pratt,  Cro.  Car.  549* 

f  J)  £x  parte  2r^  15  Yes.  555.      Newton  ▼*   Trigg,  3  Mod.  S89. 
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OF  THS  TRADING^ 


CCh.2. 


Cattle 
deaien. 


Dyersy  Ac.  Dyers,  PrirUerSy  Eleachersy  Fullers^  Calenderers.  A  dyer 
was  considered  formerly  a  trader  within  the  Bankrupt 
laws(l);  though  the  authority  usually  referred  to  was 
certainly  far  from  decisive  on  the  point :  and  a  bleacher, 
(according  to  Sir  William  Evans  (2),)  had  no  more  right  to 
be  designated  a  trader  than  a  washer-woman. 

CatlU  or  Sheep  Salesmen.  This  designation  will,  it  is 
appreliended,  include  Drovers  (who  were  specially  ex- 
empted from  Bankruptcy  by  the  5  Geo.  2.  c  SO.  s.  40.};  for, 
as  it  has  been  decided  that  a  drover  is  not  merely  a  person 
confined  to  the  description  in  the  5  &  6  £dw.  6.  c.l4.  s.  16^ 
but  one  who  employs  himself  generally  in  buying  catde  and 
selling  them  again  (3),  a  drover  may  consequently  either  be 
considered  as  a  cattle  salesman, — or  as  a  person  **  seeking 
his  living  by  buying  and  selling  goods  or  commodities.'" 

*'  All  persons  using  the  trade  of  merchandize  by  way  of 
bargaining,  exchange,  bartering,  commission^  consignment^ 
or  otherwise  (4),  in  gross  or  by  retail." 

**  All  persons,  who,  either  for  themselves,  or  as  Agents  or 
Factors  Jor  others,  seek  their  living  by  buying  and  selling; 
or  by  Bw/ing  and  Letting  for  Hire,  or  by  the  Workmanship 
of  goods  or  commodities.^^  (5) 

Factors  were  also  specified  as  persons  liable  to  Bank- 
ruptcy by  the  5  Geo.  2.  c  SO.  —  though  there  have  been 
some  doubts  expressed  as  to  the  extent  of  the  meaning  of 
the  terra  (6),  which  the  above  description  may  perhaps 
buying  and  remove.     The  words  *'  buying  and  letting  for  hire"  will 
1^°^  ^^   include  a  large  class  of  persons,  who  were  not  before 


General 
descrip- 
tion. 


Factors, 


1  Salk.  109.  Saundergon  v.  Rowlet^ 
4  Burr.  2067.  Bu$caU  v.  Hoggy 
3  Wils.  146.  Patmore  v.  Vaughan, 
lT.R.572.  Ex.  parte  Maginnu, 
1  Rose,  84. 

(1)  Squirev.  JbAfu,Cro.Jac.585. 

(2)  Letter  to  Sir*  S.  Romilly, 
p.  167. 

(3)  Bolton  V.  Sowerby,  11  East, 
278.  Mills Y.Hughet,^iWes,5BS. 
and  see  per  Bayley  J.,  1 1  East,  279. 

(4)  These  words  are  newly  in- 


troduced into  the  descripUon  of 
the  trading 

(5)  These  words  in  italics  are  also 
new, — and  are,  as  well  as  much  of 
the  other  new  matter  in  the  descrip- 
tion of  persons  liable  to  become 
bankrupt,  tdcen  from  the  Scotch 
bankrupt  act  (33  G.  3.  c.  74.  s.  I3.\ 
in  accordance,  it  is  presumed,  with 
the  suggestions  of  Sir  W.Evans,  in 
his  able  letter  to  Sir  S.  Romilly, 
p.  167. 

(6)  Willes,  189. 


Sect  2.3  OF  THE  TRADING.  Sf 

strictly  sobject  to  the  Bankrupt  laws,  such  as  Job^masters^ 
Livery'datle  keepersj  Hackney-meih  Furniture  brokers^  &c« 
A  Sktp-awner  too,  who  was  not  formerly  liable  to  be  made 
a  tmoknipt,  unless  he  freighted  his  ship  with  a  cargo  (1), 
viU  now,  if  he  buys  the  vessel,  and  lets  her  out  on  charter, 
be  faeld,  no  doubt,  to  come  within  the  above  description. 

Persons  seeking  their  living  "  by  the  Workmanship  of  Work- 
lioorfy  or  commodities^  will  comprehend  all  the  operative  ™*°* 
classes,  save  common  labourers  or  workmen  for  hire,  who 
are  afterwards  excepted  by  the  statute.     Indeed,  various 
species  of  manufacturers  and  artizans,  whose  living  is  sub- 
stantially gotten  by  mechanical  labour,  with  a  mixture  of 
buyii^and  selling,  have,  independently  of  the  new  statute, 
beeo  always  held  to  come  within  the  Bankrupt  law ;  —  such 
as  Shoemakers^  Smithsj  and  the  like,  whose  labour  is  only 
in  amelioration  of  the  commodity  they  buy,  and  to  render 
it  more  fit  for  sale.  (2)     To  these  may  also  be  added  C/o- 
Mwn(8),  Tanners{S\  Bakers  (3),  JBr«r^j(3),  Plumbers{Af\ 
AaiZ0rs(5),  Butchers  {6\  and,  many  others,  to  whom  the 
saose  observation  will  apply. 

Havii^  thus  disposed  of  the  different  occupations  and 
train  specifically  mentioned  in  the  statute,  it  remains  to 
consider  the  very  comprehensive  descriptions  of  ^'  all  per^ 
sons^Ao  seek  their  living  by  buying  and  selling^*' "-^  and  of 
those  also,  who  **  use  the  trade  of  merchandize  by  way  of 
^(trgainingj  Src.y  in  gross  or  by  retail" 

A  trader,  as  L>ord  Camden  has  described  him,  is  one  Definition 
who  gains  an  extensive  tredit  upon  an  uncertain  and  in*  ^^^^ 
viable  capital ;  bis  credit  being  in  proportion  to  the  extent 
of  his  dealings,  and  being  liable,  from  the  very  nature  of 
his  trade,  to  unforeseen  losses,  by  the  failure  of  those  per* 
sons  to  whom  he  is  obliged  to  give  credit,  and  with  whose 
credit  his  is  interwoven.  (7)     To  bring  a  man  within  the 

(1)  Ex  parte  Boweij  4  Ves.  162.  (5)  Goodinge,  12. 

(8)  2  Bl.  Com.  4T6.  Cro.Car.31.  (6)  4  Burr.  2148.  Dally  v.  SviUh, 

(3)  3  Com.  Dig.  I  and  2.  (7)  Port  v.  TitHon,  2  Wils.  169. 
(*)  Hut.  46. 


fS  or  TAB  mftADtNO.  CCh.l 

deseripdvd  words  of  the  sCatQtei  as  a  person  **  seeking  his 
living  by  buying  and  selling/*  there  must,  of  course,  not 
only  be  proof  of  the  animus  mercandi^  but  of  the  annum 
fuartndi  vktum  mercando*  ( 1 )  And  the  buying  aild  selling 
also  should  be  a  buying  and  selling  of  the  same  conmodity 
to  constitute  a  regular  trading;  for  a  man  who  lites  by 
bwfing  onfyf  or  setting  only,  cannot  be  a  bankrupt*  (2)  It 
is  immaterial,  however,  whether  the  commodity  is  sold 
again  in  the  same  state,  or  whether  it  is  converted  into  sny 
other  shape,  and  has  its  value  improved  by  the  process  of 
manuiactuw,  or  by  manual  labour  bestowed  upon  it 
Thus  a  Merchant,  or  Betail  Shopkeeper,  a  Mam^eturer 
on  a  large  scale,  or  a  Comnum  Jrtizan,  who  seek  their  living 
by  purchasing  goods  or  materials,  and  selling  them  again, 
either  in  their  original  or  altered  state,  are  all  equally 
traders  within  the  Bankrupt  law.    A  person  who  even 

Smuggler,  deals  in  a  commodity  iUegalh/y  as  a  Smt^ggier  (S),  though 
^  he  commits  an  ofience  against  an  act  of  parliament,  and  is 
punishable  for  so  doing,  is  nevertheless  considered  a  trader; 
for  (as  in  the  case  of  the  Clergyman  (4>)  before  mentioned) 
he  is  not  to  avail  himself  of  the  breach  of  one  law  in  order 
to  avoid  being  subject  to  another.  80  a  person  bmfing  and 
Silling  Horses  may  be  a  trader,  though  he  has  not  taken 
out  the  licence  required  by  law  to  deal  in  horses.  (5) 

A  sidgle  One  single  act  of  buying  and  selling,  however,  will  not 

•Indent  "***  *  ""*  *  trader  within  the  Bankrupt  law;  for  he 
could  not  be  in  that  case  said  to  seek  his  living  $  and,  there- 
fore, some  repeated  practice  of  buying  and  selling,  and  an 
endeavour  to  gain  profit  by  so  d6ing,  is  required  to  be 
proved.  (6)  For  a  man  may  import  goods  without  selling 
them,  or  sell  off  goods  previously  bought  for  his  private 
use  or  any  special    purpose,  without  being  deemed   a 


(1)  Ex  parte  Palerton,  I  Rose,  196.    CM  v.  Symonds,  5  B.  &  A. 

402.  516. 

(a)  Per  Ld.  M.,  Hankey  v.  Jones,  (4)  Ante,  p.  20. 

Cowp.  750.  (5)  Ex  parte  Gibht^  2  Rose,  as. 

(3)  Ex  parte  MeynoU,  1  Atk.  (6)  2  Bl.  Cora.  476. 


Sects.]  09  TUS  TSAPiMa.  jN^ 

trader.  (1)  Bat  trading  in  a  very  small  degree  will  suttain 
a  GomnisnoQ,  if  aufficieiit  &r  the  iaferwca  of  an  intention 
to  imi  ffomUj ;  the  trpdii^  depending  not  so  much  upon 
thefHontiify  ae  npcHi  tbe  intefUkm.  (2)  Neither  b  any jw^ 
aoahBolute  ingredient  to  prove  a  man  a  trader;  for  tbe 
gmenl  presumption  in  all  cases,  of  Bankruptcy  is,  that 
there  is  nojftq^ — bnt  either  wastes  imprudence^  misfortane^ 
or  igaeraat  tiadiDg.  Tbe  true  criterion  is,  whether  tlie 
party  mesns  to  seU»  mtk  a  viem  to  profit^  to  any  person 
who  sf^es  for  the  commodity  in  which  he  professes  to 
deal  And  the  intention  of  tbe  party  to  sell  generally  to 
all  ouUMBerc^  or  as  a  &Toar  to  particular  persons,  is  a 
qoestioD  of  fiict^  that  must  be  left  in  each  particular  case  to 
a  jmy  to  determine.  (3) 

XbeiVWui^r^a^eii^aper,  having  tbe  whole  daily  im-  Publisher 
{vessioD  from  tbe  proprietors,  reselling  it  at  a  profit^  and  ^^^  "^^^ 
beariDg  the  loss  of  such  papers  as  remain  unsold,  has  been 
considered  to  be  a  trader  within  the  Bankrupt  law,  -^  not- 
withsttndiBg  be  10  in  feet  a  servant  of  tbe  proprietor  of  the 
wswipapcr.  (4) 

Lnamngandf^dramngBilkqfEivcbMg€9'^  if  Drawing 

ooDUoii^Q  pf  doing  so,  with  a  view  to  gain  a  profit  upon  ^^  ^^ 
tbeexohaoge^  is  a  trafficking  in  exdiaage,  -^  and  a  tradings  billB  of 
afeo,  within  the  Bankrupt  law,  (5)  exchange. 

A  Fisherman^  buying  fish  of  other  boats  at  sea,  and  selling  Fuher- 
it  00  ahoie^  has  been  likewise  deemed  a  trader ;  but  not  if  ™*°' 
he  merely  sells  the  fish  which  he  catches  himself,  or  even 
if  he  buys  a  fiew  fish  occasbnally  to  make  up  a  sufficient 
(6) 


(l)sKeb.45l.  1  Ventr. S9. 70.  SG,4.  e.98.  the  ^  drawing  sad 

(i)  Ex  parte  Movies  1 4  Ves .  603.  redrawing,  negotiating  or  discount- 

(7)  Patmtm  T.  Visughtm,  1  T.  R.  ing  bills  of  exchange/'  was  made 

^72.    Bartholomew  ▼•  Sherwood^  a  specific  act  of  trading;  but  that 

Ibid.  573.     Gale   ▼•  Ralfkmghiy  provision  is,  for  some  cause  un- 

s  Star.  56.  known,   omitted   in  the  present 

(4)  GiBm^utm  v.  Xoing,  S  Marsh,  statute. 

S36.    6Taunt.53S.  {^)  Heaving   t.  Birch^  1  Rose^ 

(51  Ridiardton    V.    BradAaw,  95S.    Ex  parte  Gdtkmtnr^  t  Ros^ 

1  Atk.  iss.,  but  see  post.    In  t^e  438.,  per  Ld.  SIdon. 
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[Ch.  2. 


Brick- 
maker. 


Owner  of 

a  colliery. 


Lands  or 
mines  oc- 
cupied for 
a  manu- 
fiictare. 


A  Brichnaket\  who  took  the  earth  off  the  waste  (for 
which  he  afterwards  paid  a  consideration),  with  which  he 
made  the  bricks,  and  sold  them  when  made,  has  been  held 
a  trader.  (1)  But  if  he  makes  bricks  from  the  produce  of 
his  awn  soilf  whether  he  holds  the  land  as  a  termor,  or  a 
freeholder,  he  is  not  then  considered  so ;  for  every  man  has 
a  right  to  make  the  most  he  can  of  the  produce  of  his  land, 
without  being  deemed  a  trader.  But  if  he  purchases  the 
clay  to  make  the  bricks,  he  would  then  bring  himself  within 
the  Bankrupt  law,  (2) 

And,  upon  the  same  principle,  the  aamer  of  a  Colliery 
selling  coal  that  he  buys  at  market,  together  with  tliat 
from  his  own  mine,  is  a  trader  within  the  statute  (S),  thoagh 
it  is  a  question  for  the  jury  as  to  the  intention  with  which 
he  bought  the  coal.  (4)  For  if  a  man  buys  any  article,  for 
the  mere  purpose  oi  mixing  it  with  the  produce  of  his  own 
land,  in  order  to  sell  the  mixture  more  advantageously, — 
he  does  not  thereby  become  a  trader.  (5) 

But  where  lands  or  mines  are  occupied,  not  for  the  pur- 
pose merely  of  selling  the  produce,  or  of  getting  the  ore, 
but  for  the  purpose  of  carrying  on  a  great  manufacture^ 
which  renders  it  necessary  to  purchase  other  produce  or 
ore,  in  order  to  mix  with  the  produce  or  ore  of  the  occu- 
pier's lands  or  mines,  this  becomes  then  a  trading  within 
the  Bankrupt  law.  (6) 

The  question,  in  all  these  cases  of  working  up  the  pro- 
duce of  the  soil,  is,  whether  the  bricks  are  made,  or  the  ore 
is  manufactured,  merely  as  a  mode  oi  enjoying  the  profits  of 
the  landf  —  or  whether  the  making  of  the  one,  or  the  manu- 
iacture  of  the  other,  is  done  and  carried  on  substantially 
and  independently  as  a  trade.     And  the  same  rule  of  con- 


(1)  Ex  parte  Harrison,  1  firo. 
175.,  and  see  note(l),  p.  51. 

(8)  Ex  parte  GaUimore^  2  Rose, 
424.  Sutton  V.  Weeley,  7  East,  442., 
and  see  Farker  v.  FFtftti,  i  T.  R.  34. 
IC.B.L.  4l.et8eq. 


(5)  PoH^,  TtirtoHy  sWils.  169. 
(4)  2  Rose,  424. 

C5)  Patten  v.  Browne,  7  Taunt. 
409. 

(6)  Crawshay  y.  MoulCf  1  Swanst. 
495.  iWils.  181. 


Sect  2.3  OT   THE  TRADIH6.  31 

stractkm  applies  to  Manufacturers  qfAlum^  Lime-bumers, 
and  proprietors  of  Stone  quarries.  (1) 

Wkb  respect  to  persons  engaged  in  Partnership,  — it  baa  Partners. 
been  lield  suflScient  proof  of  trading,  that  a  party  acknow- 
Jec^  himself  to  have  been  in  partnership  with  one  who 
wMs  a  trader,  and  has  also  given  directions  in  the  concern, 
— although  no  positive  act  of  buying  and  selling  during 
the  term  of  the  partnership,  as  to  him,  may  be  established 
in  evidence.  (2) 

An  Executor^  who  carries  on  the  trade  of  his  testator,  and  Executor, 
in  the  course  of  such  dealing  buys  and  sells  entire  parcels 
and  quantities  of  goods,  is  liable  to  be  made  a  bankrupt ; 
though  be  carries  on  the  trade  merely  for  the  benefit  of  his 
testator^s  children  (3),  and  though  his  name  does  not  ap* 
pear  in  the  business.  (4) 

If  a  person  leaves  off*  his  trade  for  some  other  employ-  Partial  di*- 
roeat,  his  doing  so  will  not  exempt  him  from  his  liability  to  ^^^  ^f 
be  made  a  bankrupt,  unless  he  discontinues  it  with  the  ex-  trading, 
press  object  of  abandoning  it,  and  completely  detaching 
from  himself  the  character  of  a  trader.  (5)  And  still  less  will 
a  person  be  exempted  from  such  liability,  who  only  partially 
discontinues  his  trade,  or  ceases  to  carry  on  only  a  parti- 
cular portion  of  it     Thus  a  Pawnbroker^  who  had  given 
over  taking  in  goods  on  pledge,  but  continued  to  sell  the 
unredeemed  pledges,  was  held  still  to  carry  on  the  trade  of 
a  pawnbroker,  and  to  be  subject  to  the  Bankrupt  law.  (6) 
So  a  Manufacturer,  who  merely  ceases   to   manufacture 
more  goods,  does  not  lose  the  character  of  a  trader  if  he 
continues  to  sell  those  already  manufactured.  (7)     So  also 
where  a  par^  was  in  partnership  with  another,  which  had 

(I)  Brickmakeri,  Lime-burnerty  (5)  Vtner  v.  Cadetl,  3  Esp.  88. 

aod  Memu/acturers  of  ALvMy  were  Ex  parte  Garland,  loVes.  110. 

tpedfically    enumerated    by   the  (4)  Hankey  v.  Towgood,  1  C.  B. 

5G.4.  c.  98.  as  persons  liable  to  L.  67.;  but  see  post, 

be  made  bankrupt;  and  there  seems  (5)  Ex  parte  Patertoriy  1  Rose, 

^beoo  reason  why  they  should  402.    Ex  parte  Cuniy,  2  Rose,  857. 

^ebeen  left  out  of  the  present  (6)  RawUruon  v.  Pearson,  sB, 

statote;  &A.  124. 

1«)  Parker  ▼.  Barker,  I  Brod.  &  (7)  Wharen  v.  Routicdge,  5  Esp. 

K19.9.  93S. 
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be»  diwrihrnA  some  yttm,  and  no  act  of  trritng  hid  bean 
done  for  two  or  three  yean  before  the  petkiookigcreditei^s 
debt  acaiied»  bill  the  ooncero  had  not  been  ttkiflMteiy  wound 
upland  part  of  the  stock  still  reoiaioed  in  the  warehoaae  o( 
the  partieaundispcaed  of, —  the  trading  in  this  case  vss  held 
to  be  oootinaed.(l>  And  though  a  .trader  retires  skoge* 
ther  from  business,  yet  if  he  owes  debts  contracted  in  the 
course  of  his  trade,  and  afterwards  commits  an  act  of  bsidt^ 
rupti^,  he  is  still  liable  to  be  made  a  bankrupL  (2) 


Sectiok  III. 
What  is  not  a  suffkieni  TVadip^. 

What  noi        In  considering  what  Ls  not  a  sufficient  trading  within  the 
*W^^^^^'     Bankrupt  law,  we  may  first  notice  those  persons  who  sre 

specially  exempted  from  Bankruptcy  by  the  statute. 
Fannen.  1.  Farmers^  —  who   are  also  excepted  by  the  5  G.  2. 

c.  SO. ;  and  the  reason  of  the  exemption  seems  to  be,  that 
trade  is  not  their  principal^  but  only  a  collateral  object; 
(their  chief  concern  being  to  manure  and  till  the  ground, 
and  make  the  best  advantage  of  its  produce ;}  and  also,  that 
the  sul^ecting  them  to  the  law  of  Bankruptcy  might  be  the 
means  of  defeating  their  landlords  of  the  security,  which 
the  law  has  given  the  latter,  above  all  other  creditors  for  the 
payment  of  their  reserved  rents.  (3)  But  this  exception, 
of  course,  merely  extends  to  them  while  they  continue  to 
deal  as  /anmers;  for  if  they  trade  in  any  commodi^ 
not  incident  to  the  farming  business,  their  character  of 
farmers  will  not  exempt  them  from  a  liability  to  be  made 

(1)  BacJthouMe  v.  Tarletcn^  S  Star,    case,  1  Venlr.  166.  Na^  v.  flWT, 
Evid.143.  Palm.  523.)    The  cases  cited  in  the 

(2)  Ex  parte  Bavrford^  15Ves.  text,  however,  place  the  doctrine 
449.  The  eariy  cases  upon  the  now  upon  its  proper  footing, — the 
question,  whether  a  trader  who  matenal  point  for  consideration 
had  ceased  to  buy,  bnt  was  selling  being,  whether  the  trade  is  cow- 
P^  bis  stoclc,  could  be  made  a  pletely  abandoned^  or  whether  it  is 
TJtokTaptyUrt  not  very  «atisfactory.  only  parliaUv  ditconkitutdL  with  an 

(fiotton  T.  DM nf^j^  1  Vwitr.^^:    intWDttontorestnne  it:""-^- 
9  Keb.  4SY.  Lutw.  41 1.  BfUemme%       (9)  2  Bl.  Com.  474. 


SbH  5.]  OF  tBB  noiMk 

bnknipt    Ilierefeffie^  thmigk  a  Skmt&r  wha 
tar  nk^  asd  bays  salt  and  runnet  to  mix  with  tba  niUk  of 
whkk  k  is  composed^  is  not  ther^y  a  trader, — yet  if  he 
htg^  up  ike  cheese  from  other  dairies  aad  sells  it,  he  in  such 
a  case  becomes  a  trader.    So  also  if  be  buys  agreater  quan- 
tiQr  of  horses  or  c^tle,  or  of  any  other  commodity,  than  can 
be  £iiriy  considered  necessary,  or  incidental  to  the  enjoyment 
•od stocking  of  hb  farm,  and  sells  them  again  for  profit(l) 
But  if  he  sells  his  horses  or  cattle  when  be  has  bo  longer 
need  of  them, — or  if  he  purchases  provender  for  bis  cattle^ 
sod,  finding  he  has  more  than  is  requisite  for  tbeir  con- 
sumptiem  sells  part  of  it  again,  —  dien  either  of  these  acti 
of  boyiDg  and  selling  will  not  render  him  a  trader.  (2)    So 
where  a  farmer,  who  kept  hounds,  was  accustomed  to  pur- 
chase dead  horses  to  feed  them,  and  sell  the  skins  and 
bones  when  the  carrion  was  consumed,  he  was  not  con- 
sidered a  trader  within  the  Bankrupt  law; — notwithstanding 
OD  one  occasion  he  bad  said  that  he  sbould  make  a  good 
thii^  of  it;  for  the  horses  were  purchased  expressly  for 
the  dogs,  and  not  with  the  view  of  any  ulterior  profiL  (3) 
And  where  a  former  occasionally  (that  is,  six  times  in 
twdve  years)  bought  horses,  hay,  com,  &a  even  with  a 
view  lo  selJ  i^in  for.  profit,  it  was  held  that  he  did  not 
thereby  necessarily  make  himself  a  trader  within  the  Bank- 
mpt  law;  and  that  it  was  for  a  jury  to  determine,  whether 
be  was  soch  a  general  dealer  in  horses,  or  those  other 
snides,  as  to  induce  them  to  consider  him  as  seeking  his 
livelihood  by  buying  mid  selling.     In  this  last  case  Mr. 
J.  Chambre  observed,   that  he  could  not  help  thinking 
that   in   Bartiolameoo  v.  l^erBDood{^)   it    was   a    pretty 
strong  thing  there  to  find  the  party  a  trader  (5)s  and  that 


(1)  BsrOelomem   ▼.    Sherwood^  (S)  SHmmeneU  v.  Jervit,  3  B. 

1 T.  R.  S73.  note  (a).     Mmfo  ▼.  &  B.  8.    6  Moore,  56. 

Areker^  1  Str.519.  Ex  parte  w^,  (4)  Supra 

9  Roi^  3B.     Wright  V.  Btrdy  I  Pri.  (5)  He  bad  bought  and  told  fire 

SB.  or  nx  bonses  for  (iruftt,  ia  tbe 
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mii»«iC  gay  jjmtkiiin>  iright  nmka  *  Urn  ocossional  bargamst  with- 
^^^j^j^  oat  hfivHig  yixMNine  to  them  as  the  means  of  seeking  bis  Ut*- 
ing4(  1 )  So  if  a  farmery  from  the  deficiency  or  badness  of  bis 
ttops^  buy  other  pimhice  to  mix  with  his  own,  in  order  to 
inqpvova  it^  or  to  ttiake  up  the  usual  quantity  for  sale,  -^ 
Shis  aei  of  buying  and  selUng  will  not  subject  Imn  to  the 
Banhrupt  law  \  his  object  being  not  to  become  a  r^Iar 
dealer  in  tfie  article  bought  and  soM,  but  to  make  the  most 
of  Che  produce  of  his  farm.  (2) 
GrwAtn.        ^  Gruitierit  Ate  also  esoepted  (as  they  were  by  the 
•5&*2.  CiSOO  from  liability  to  be  made  banknipt;  and 
^the^me  reason  as  applies  to  farmers.    Thai  statute 
(Us  has  been  before  obserred)  also  excepted  DtaoerS;  but 
the  same  teasotl  cf  ei^eraptton  is  not  applicable  to  them ; 
Drovers      adrover  being  a  person  who  buys  cattle  at  one  town  or 
^^      market,  and  drives  them  to  another  for  the  purpose  of 
Speedily  seHing  them  (8) ;  whilst  a  graeier,  though  he  bnys 
eattie  for  sale^  yet  agists  them  generally  some  length  of 
time  «ipon  his  farm^  fet  the  purpose  of  fattening  them,  and 
C&uh         preparing  them  for  the  markets     A  Ctm^e^pet^  also^  who 
^*^P^'        purdmses  cows  and  sells  the  milk,  is  considered  within  the 
description  oitijiirmer  or  grmzieri  notwithstanding  he  sells 
the  calves  as  well  as  the  milk,  and  when  the  cows  have 
tseased  to  yield  milk,  is  in  die  practice  also  of  fiittonin^  them 
far  sale.  (^) 
r$       ^.  Ckmthan  LabottrerSf  of'  fVMctuenJbt  hire^  are  also  ox- 
Md  Wprk'  njepted  by  the  statute^  as  they  were  by  the  5  0«  2. ;  for  the^ 
persons  not  only  do  not  get  their  living  by  buying  and 
selling,  but  they  have  also  neither  capital  nor  credit ;  bocl 
of  which  are  essential  ingredients  in  the  character  of  i 
ttudei*.     * 
Receiver'        4.  Receiver^general  of  the  Taxes, — which  office  was  also  ii 
^  tlie  exceptions  of  the  fbrmer  statute;  the  principle  of  the  ex 

(O  5*A*r/ 1.  Bail,  S  N.  R-  78.  (3)  WWe«,  5Sa 

(S)i  PaHeH-  v.  Browne,  7  Taunt.        (4)  Carter  v.  2>Mfi,  1  Swanst.  €>  ^ 
409.    Bx  part^  GMmort,  S  Rdie,    Kx  parto  i9djf9rd^  dt.  ibKk^  1  Wil 


Act  5.3  €m  ma  TumiWb  ti 

eqpdonbriiig,  thattheUt^sliouklsotbedif^^  ¥ftttml 

extensife  remedies,  which  are  pat  into  fab  haads  by  tfat 


5.  Marnier  qf^  ar  sM^teribir  io^  any  ineorpBraUd  Cm»^  ^Mk 
wKrrM  »  iradmg  Canqfonki  egiabtished  hf  Ckmrtm' or  Aei  ^  ^■^'"'IXf^*^'^' 
fmiimmgnt.  This  exceptbn  was  provided  for  befafe,  fay 
paitkiriar  statailes(SX  ^  ^  menben  of  the  Batik  of  Eng* 
land,  and  the  East  ladia  and  sobm  other  p«Uic  oom* 
paaies, — bat  was  not  an  express  exceptien  included  in  die 
Btokropt  law. 

Bendes  these  persons  who  are  thus  speddbf  exempted 
froai  Bankmpicy  bjr  tbe  statute,  there  are  various  otfaen 
wbo  bjr  fiflferent  jodieial  decisions  have  been  held  not  to 
come  within  the  Baidcniipt  law. 

For  as  a  single  act  of  buying  and  selling  will  not  oen^ 
sritnte  a  trading  (S),  so  neither  will  oeeasional  acts  mider 
partiadar  restraints,  or  for  particniar  purposes*    Thus  the  Colonel  of 
Odtmel  ef  a  FmeUfle  regiment  who  sells  the  cast-off  hotses  f^^^^ 
of  bis  regiment  (4) ;  a  Schoolmaeter  who  buys  books  to  mil  Sekoot" 
to  bis  scholars  (5);  the  Owner  of  a  Mine{e)  who  bays  ^^*^/ 
candles  to  ad  to  his  workmen;  or  a  Conlraeior  Jbr  Vi€$ital^  a  mine. 
UngAe  Ein^s  fleet  {1\  who  merely  buys  provisions  ibr  that  ^^ 
purpose  and  sells  off  the  surplus,  is  neither  of  them,  in 
mpect  of  sttdi  several  dealing,  liaible  to  be  made  -bankrupt* 

So  no  man  who  holds  a  Pubtie  Office^  and  who,  in  order  Persons 
ID  iuHU  the  duties  of  it,  is  oNiged  to  buy  and  sell,  is  a  ^^^^ 
trado^  within  the  Bankrupt  law, — if  the  buying  and  selling  ^^S^    ' 
IS  stricdy  confined  to  the  discharge  of  his  official  duties.  (9) 
Tims  the  Kh^9  Bmtier  or  Ste»ard(9%  the  Butlers  or  Sieuh  Kin^ibut^ 
if  tie  Inns  9f  Comi^  Sutlers  ofurmies{\0\  Commit  ler^ic 


<l>  sW.  Com.  474.  (7)  Per  Holt  C.  J.  Comb.  182. 

i«)  WfaiiiB.  B.  L.  15.  1  Balk.  los. 

(3)  Ante,  p.  .9.  (8)  Gibion  y.  Thon^inon^  sKeb. 

(4)  £x  parte  Blachnore^  6  Ves.  J.  45  K 

C5)  s  Mod.  5S0.     raleniint  t.  (9)  Skin.  S99i 

Fs^Ao;  Peake,  76.  (10)  3  Keb.  4^1.  C.  B.  U  5S. 

M   Sm.  psitc  Cradihck,  lA^d.  ^  ^^ 
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sioners  of  the  Excise^  and  Farmers  of  the  Customs  {\\  arc 
none  of  them  within  the  bankrupt  law. 

No  person  possessed  of  or  occupying  land,  either  as  a 
freeholder  or  a  termor,  and  seiliiig  the  produce  of  it, 
whether  obtained  above  or  below  the  surface,  is  considered 
a  trader  within  the  law  of  Bankruptcy.  And  it  makes  no 
difference  whether  such  produce  is  got  and  sold  without 
undergoing  any  change,  —  or  whether,  after  getting  or 
gathering,  it  is  worked  up  for  sale  in  the  usual  way  with 
other  ingredients,  and  by  various  processes.  Thus  the 
worker  of  Lead  or  Iroii  MineSj  or  the  Cider^graaier,  who 
respectively  cause  the  ore  and  the  apples  to  undergo  different 
processes,  before  they  arc  converted  into  the  material  which 
is  sold,  is  no  more  liable  to  be  made  bankrupt  than  the 
owner  of  a  coal-mine  (2)  or  of  a  stone-quarry  (S\  or  the 
Jarmer  or  market  gardaier^  who  sell  the  simple  substance 
and  produce  of  the  soil  in  the  same  state,  as  it  is  respectively 
got  and  gathered.  So  the  making  of  JUmr  from  corn 
grown  on  a  man's  own  land,  and  selling  it  afterwards  for 
profit,  will  not  make  him  a  trader.  For  all  these  different 
processes  are  only  incidental  to  the  necessary  sale  of  the 
produce  of  the  soil,  and  the  usual  mode  of  enjoying  it 
And  for  the  same  reason,  the  lessee  of  a  farm  on  which 
was  a  lime-kiln^  and  which  he  worked  as  a  lime^btinief^  was 
held  not  within  the  bankrupt  law  (4);  — nor  the  lessee  of 
jtium^VDorkSj  •*--  evidence  being  given  of  the  usual  mode  of 
enjoying  such  works,  and  of  the  process  of  making  alum; 
in  which,  it  appears,  the  rude  mass  is  the  rock,  which,  after 
being  dug,  is  burned,  steeped,  and  boiled  in  lead,  and  then 
mixed  with  kelp,  lees,  and  urine.  (5)  And  though  different 
ingredients,  as  has  been  already  observed,  may  be  bought^ 
iu  order  to  mix  with  the  produce  of  the  land,  and  the  better 
to  manufacture  it  and  bring  it  to  market, — yet  this  circum- 


(1)  1  Ventr.  S70.  (4)  Ex  parte  Ridge,  1  Rose,916. 

(S)  PoH  v.  Turton,  9  WiU.  169.  1  V.  &  B.  360. 

(3)  Ex  parte  Gardner,  I  Rose,  (5)  N^wtan  v.  Newton,  \  C.  B.  L. 

577.;  and  seeante*  p.  30.  67. 


stance  of  itself  will  not  render  a  man  the  more  lioUe  to  What  not 
Bankniptcy.(l)  The  distinction  that  must  not  be  lost  »"^^^°^- 
sight  of  is,  whether  the  materials  are  purchased^ .  for  the 
eiprfa  purpose  of  putting  the  naked  production  of)  the 
earth  into  a  manufiictured  «nd  nuirketable  stste ;  or  whe> 
tiler  sech  production  is  an  insignificant  artide,  compared 
with  t))e  quantity  or  value  of  the  materials  bought^  and  of 
the  manofiicture  itself.  (2) 

Upon  this  principle,  the  Fisherman^  as  we  have  seen  (S)y  FUher' 
wiiodoes  not  obtain  a  suiBcient  cargo  by  his  Own:  fishing,  "^*  v  ,: 
and  buys  a  few  fish  merely  to  complete  it,  and  supply  the 
market,  b  not  held  to  be  a  trader  (4) ;  for,  la  order  to  ei^ogr 
the  prodace  of  his  personal  labour,  he  is  thus  compeUed^ 
as  it  were,  to  tlie  act  of  buying  occasionally,  that  he  may 
be  able  to  sell  such  produce.  If,  indeed,  the  materiab 
boQght  are  beyond  vokat  is  necessary  to  supply  the  personal 
labour,  it  then  becomes  an  act  of  trading.  (5)  But  where 
a  party,  being  engaged  in  the  Greenland  JiAery^  in  the  » 

oouree  of  nioe  years  made  three  different  purchaaea  of  oU^ 
one  of  which  he  had  sold  again,  Lord  Chief  Justicss  Abbott 
thoo^t  It  was  too  slight  a  case  of  dealing  to  warrant  a  jury 
in  findiog  him  a  trader,  and  as  one  who  bad  sought  his 
tfvisig  by  buying  and  selling.  (6) 

As  the  proprietor  or  occupier  of  land  cannot  be  made  a  JBwmg 
bankrupt  fer  acts  of  buying  and  selling  its  produce,  aoy  •     ^^ 
ifortioriy  the  btying  and  selling  land  iiul/i  or  an  interest 
ID  land,  is  not  such  a  buying  and  sellings  as  will  constitute 
a  trading.  (7) 

Bani  stock  and  Gaoemment  securities^  not  being  articles  Oiwert^ 
of  merchandize,  —  the  mere  buying  and  selling  them,  it  has  ^[^|^ 
been  said,  will  not  be  a  trading  within  the  Bankrupt  law  (8);  dn* 

{i)  PmtUmr.  BnwHet  yTtaint.  (5)  Ibid. 

409.    Ex  parte  GaUimore,  2  Rose,  (6)  GaU  v.  Halfknigkt,  3  Star. 

427.  56. 

{«)  Pmrier  r.  WeOs,  1  T.  R.  34.  (7)  Port  T.  Turton,  2  Wils.  169. 

(3)  Ante,  p  39.  (S)  2  Bl..Com.  476.    CoU  v,  Net^ 

14}  Ex  parte  GalOmore,  2  Rose,  termite,  2  P.  Wins.  308. 
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aftd  this  pashioa  has  been  bid  down  in  ril  the  books  that 
liave  treated  upon  Bankruptey.  It  is*  however,  a  mere 
etiter  dittum  of  Lord  Kii^y  wkich  was  appliad  by  bin  to 
dre  case  of  a  propriHot  of  East  India  stock,  and  does  not 
setlw  to  be  api^cable  to  the  case  of  a  Siedc-brokerf  re- 
aming a  oooimission  for  buying  and  selling  stitdt  for 
ether  peDscNis. 

With  respect  to  persons  engaged  in  the  trafl&c  of  dnmng 
and  redrawing  Bilk  of  ExAm^^  4^. — it  is  not  every  draw- 
ing and  lir^lrawing  that  will  be  considered  to  be  traffic.  For 
if  a  peraon  having  oocaakn  ibr  money  to  pay  a  debt  on 
mortgage^  or  any  other  securily,  draws*  on  his  banker  be 
ilV  and  as  a  mode  of  repayment,  permits  the  banker  to 
draw  on  him  by  bills, — such  a  drawing  and  re-drawiQg 
wmiid  not,  it  seems,  be  held  to  constitnte  a  trading.  (1) 
'  An  Exeeuiar^  who  merely  diqioses  of  tbe  stock  in  trade 
of  bis  testator,  does  not  thereby  become  a  trader,  even  if 
be  boys  some  additRxmd  goods  to  render  those  oa  band 
BUore  sahablew  Therefbee^  where  the  eavrtitor  of  a  wine- 
flderchant  found  it  necessary  to  bay  wines  to  refine  the 
stock  left  by  his  testator,  his  domg  so  was  held  not  to 
render  htm  a  trader  within  the  Bankrupt  law.  Bat  if  be 
had  bought  wines,  and  sold  them  to  the  cnstomers  ettHref  be 
woviM  tlien,  as  we  have  already  seen,  haTe  been  liable  to  be 
made  a  bankrupt  {ft\  notwithstanding  even  he  was  tradifig 
for  the  bene6t  of  his  tesUtor's  chiklreii.(S) 

A  buying  in  connection  with  others^  with  a  view  to  cany 
on  a  system  of  fraud,  is  not  a  trading  within  the  bankrupt 
hnir(4);  but  when  a  party  represents  himadf  as  a  dealer, 
and  ofibn  goods  in  exchange,  it  is  then  a  question  for  the 
jury  to  say)  if  he  does  not  buy  to  sell  again.  (5) 


(1)  Per  Ld.  M..  Hankey  v.  Jami, 
Otnrp.  161* 

rs)  Ex  parte  Nvit,  1  Atk.  lOS. 

r^)  Viner  v.  OnieU,  5  Bsp.  SS. 
te  Yei.  1  U>,  I  wMl  MS  ante»  p.ai. 


(4)  MUkkm  V.  Bmmhm,  l  Our. 

SSOi 

(5)  Ibid 
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Section  IV. 
Of  ike  Place  where  thf  Tfa4^  ^^  he  carried  on. 

The  acts  of  buying  and  sellings  which  jointly  constitate 
the  trading,  need  not  both,  take  place  in  England;  ibr  if  a 
iaen:hant,  whether  native  depi^^,  or  aU^jQt  i^jfi  bfifqnd^ 
sea  and  sells  in  England,  or  buys  in  England  wd  s^lb 
bejrood  sea, — it  is  a  sufficient  trading  to  make  him  ^abl^  tp 
a  commission  of  Bankruptcy,  provided  be  comes  to  this 
ooantry,  and  there  commits  an  act  of  Bankruptcy*  For  his 
tradnig  to  England  procures  him  a  credit  here;  and  it  is 
quite  soficient  if  he  is  ooc^^ioQajIy,  and  not  permanently 
resident  in  this  country.  (1 ) 


(I)  Jktmderw.  FatigkttisCowp.  141.    Bz  parte  Wmamton,  1  AtL 

398.  Ex  nurte^nuMy  cited  Cowp.  82.    In^Ut  y.  Grant,  5T.R,S3^,* 

403.  ffidUor  ▼.  Sedgwick,  ^Veni.  Alku  v.  Otmum,  4B.  &  A.  4ia. 

lis.  iMliia.    JMfwnrikr.  H^UfmMJ.Jimhil'SmT^tifillh 
Jndam,  Sr  T,  Bajrm.  37^.  Jpo^s, 
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CHAP.  III. 

OF  THE   ACT  OF   BANKRUPTCT. 

1.  Of  the  Naiure  and  Effect  of  an  Jet  of  Banhvpicy 

gefierally. 

2.  Of  the  several  Acts  of  Bankruptcy  specified  in  the  Statute* 


Section  L 
Of  the  Nature  and  Effect  rfan  Act  of  Bankruptcy  generally. 

Before  we  enumerate  the  various  acta  of  bankruptcy  spe- 
cified in  the  statute^  it  is  proposed  to  consider  the  general 
nature  and  effect  of  an  act  of  bankruptcy;  which,  though 
treated  in  many  of  the  former  statutes  as  a  criminal  act  on 
the  part  of  the  bankrupt^  has  been  now  long  regarded  as 
nothing  else  than  a  mere  proof  or  test  of  a  trader^s  in- 
solvency.    And  in  this  light  it  is  viewed  by  the  legislature 
in  the  several  enactments  of  the  present  statute,  which  are 
more  adapted  to  the  relief  of  embarrassment  and  mis- 
fortune^ than  the  punishment  of  fraud  or  crime. 
Mutt  not        An  act  of  bankruptcy,  to  ground  a  commission  on,  ought 
^^^^^^   to  be  cme  recently  committed,  or  at  least  not  one  of  very  long 
standing;  for  there  is  sometimes  great  mischief  in  the  re- 
lation back,  which  the  law  is  obliged  to  give  to  the  act  of 
Bankruptcy ;  —  and  when  that  is  endeavoured  to  he  pushed 
to  too  great  an  extent, — as  by  suing  out  a  commission  on  one 
committed  several  years  ago, — the  commission  will  be  super- 
WhcD         seded.  (1)     The  act  must  also  be  committed  either  during 
^JjJJj^lj^      tradings  or  subseqnerU  theretOy  —  and  also  durit^  the  existence 
tad. 

(1)  Ex  parte  Bowet^  4  Ves.  175.  I  Lev.  13. 
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gf  a  deU  GODtncted  wbco  in  trade.  (1)  And  as  the  statute 
seems  to  be  confined  to  England,  and  not  to  extend  to  acts 
done  in  other  parts  of  the  British,  dominions,  or  in  foreign 
oouoCries,  (with  the  single  exception  of  remaining  out  of 
tbe  realm )|  —  the  act  of  bankruptcy  must»  therefore^  with 
that  exception,  be  committed  in  England.  (2) 

It  must  also  be  committed  b^re  the  comvujision  ix 
tealedt  though,  if  the  sealing  of  the  commission,  and  tlie 
committing  of  the  act  of  bankruptcy,  are  ou  the  same  day,. 
tbe  priority  of  tbe  act  of  bankruptcy  may  be  established  by 
efideiice.(9)  And  in  the  case,  of  a  partnership,  and  a 
joint  commission  issued  against  the  firm,  each  of  the  part'  Partnen^ 
nm  mast  hare  committed  an  act  of  ba  nkruptcy  in  order 
to  support  the  commission.  (4?) 

Tbe  Icgisiatare  hating  also  expressly  deelaved^  by  posK  Not  bv 
tire  enactments,  what  shall  be  considered  criterions  of  in-  ippucs* 
solTencyor  fraud  whereon  to  ground  a  comflUssiMi  of 
bankniptcy,  none  other  can  be  admitted  by  inference  or 
implication.  (5) 

A  peculiar  and  a  ^ery  important  quality  attached  to  an  cannot  be 
aciof  hankruptry  is,  that,  when  once  clearly  committed^  it  puiis^. 
cannot  afienrards  be  explained  away  (6);  even  though  thei 
trader  was  perfectly  unconscious  at  the  time  that  he  was 
coflunitting  an  act  of  bankruptcy — and  when  lie  was  so 
conscious,  did  immediately  every  thing  in  his  power  to  re- 
call it  (7);  or,  even  though  the  trader  for  some  tirhe  after- 
wards continues  perfectly  solvent,  and  carries  on  a  con- 
siderable trade.  (8)     But  though  a  trader  may  commit  a 


0)  Ex  parte  B^mfard,  ISVes. 
i«9.  Ex  parte  Dewdney^  ibifi.  495. 

(2)  MexaAder  v.  Vavghan,  Cowp. 
39S.  Kordm  ▼.  Jame$j  Dick.  533. 
/^  r.  Grants  5  T.  R.550. 

V?)  Wjfdoum^i  case,  14Ves.  SO. 
£i  parte  Dufrene,  1  Rose,  333. 

(«)  Mm  V.  Bemnelt^  2  M.  &  S. 
^*    Ex  parte   JIffavor,  ID  Ves. 

(S)  1  Bl.  Rep.  448.  3  Cowp.  350. 


l5Ves.4$2.  l7Ve8.l98.  2BI.Cotn. 

479. 

(6)  Hopkins  v.  EUis,  I  Salk.  1 10. 
Holt,  95.  Colkett  V.  Freeman,  sT. 
R  59.  Wood  y.  ThwaUet,  SrEsp. 
245. 

(7^  2  T.  R.  62,  Mucklow  V. 
ilfa^,  2Taunt.479. 

(8)  Hauelli  V.  Simpson,  Doug. 
69.  PttUitig  Y.  Tucker,  4  B.  &  A. 
3^2, 
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aol  0C  bankruptcy,  yet  if  he  aftenrsKds  pays  off  or 
oompounds  m%k  all  his  then  credicorsy  he  in  that  case 
becomes  a  new  man,  and  will  not  afterwank  be. affected  by 

k.(i) 

An  act  of  bankruptcy,  caaeeried  between  the  bankrupt 
and  the  petitioning  creditor^  is  of  no  avail  against  creditors 
not  privy  nor  consenting  to  it ;  for  the  presumption  is,  ia 
sucii  case,  that  the  petitioning  creditor  is  to  have  some 
peculiar  advantage  over  the  other  creditors.  (S)  But  a 
distinction  has  been  lately  made  at  law,  between  a  com- 
mission founded  upon  a  cofwerted  act  of  bankrupt^,  and 
a  commission  sued  out  at  the  ifisUince  merely  of  the 
bankrupt,  *-—  the  former  being  held  bad,  but  the  latter  good 
until  it  was  superseded.  (3)  But  this  distinction  is  not  re« 
cognised  by  die  Lord  Chancellor.  ^4)  It  is  no  objection, 
however,  to  aa.act  of  bankruptcy,  that  the  trader  has  been 
advised  to  have  recourse  to  it  by  a  friend.  (5)  But  when 
the  attorney  for  the  bankrupt  was  also  attorney  for  the 
petitioning  creditor,  and  recommended  the  bankrupt  to  be 
denied  wbm  be  caUed  with  the  petittoaing  oreditcv»*-*lbis 
act  of  bankruptcy  was  considered  fraiidiileRilt  dioug^  the 
demial  was  without  the  knowledge  of  the  petitioning  credi- 
butpsrtieft  tor.  (6)  Notwithstandiimr,  however,  a  concerted  act  of 
ntopp^^  bankruptcy  is  bad  against  every  one  not  privy  to  i^  yet 
by  it  all  persons,  who  are  parties  or  privy  to  the  comiQission  of 

it,  are  wholly  estopped  from  afterwards  disputing  it.  (7) 
When  not  And  there  is  a  new  act  of  bankruptcy  incU^Kled  in  the 
invalid.       present  statute,  vut.  the  filing  of  a  declaration  of  insolvency 
at  the  bankruptroffice,  which  is  declared  to  be  not  invalid 


(1)  1  SRlk.110. 

(S)  BM  V.  BeUamy,  BoU.  N.P. 
S9.  Hooper  v.  Snath,  1  Bl.  Rep. 
441.  Bapfford  v.  Baron,  ST.K. 
994.  Byre  v.  Birbeck,  at,  ibid. 
Ti^menden  y.  Burgeu,  4  East,  S30. 

(5)  Shew  V.  nr^lllamt,  1  Ry.  Sc 
M.  19. 

(4)  Ex  parte  Staf,  Buck.  431. 
Bx  parte  Orant,  1 GL  &  J.  17. ;  and 
lee  ex  parte  Proiser,  Buck.  77. 


Ex  parte  Brookes,  Ibid.  357.  Ex 
parte  Mouie,  14  Ves.  009.  Ex 
parte  BinvMr,  I  Mad.  950. 

(5)  Roberts  v.  Teasdale,  Peak^ 
97. 

(6)  Prosser  v.  SmiH,  1  Holt,449. 

(7)  Bromley  r,  Mundee,  B-N. 
P.  39.  Allan  V.  Hartley,  I C.  B.L. 
99.  Stewart  v.  Bichman,  1  £sp. 
108.  1  Bl.  441.  ST.  R.594.  4  East, 
930. 
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by  reascm  of  its  beiog  conoeited  betwcea  the  bukrupt  and 
any  other  peisoB.  (1 ) 


Sfctiok  II. 
Of  the  several  Acts  of  Bankruptcy  specified  in  the  Statute* 

The  iMrd  and  Jtve  following  clauses  of  the  new  statute 
dcsaribe  what  are  to  be  henceforth  considered  acts  of 
bankntptqfj — including  not  only  those  under  the  former 
mtaln,  bat  also  q)ecifying  some  which  were  doubted,  or 
which  wepe  not  in  reality  acts  of  bankruptcy,  under  the 
fanner  hiw.  They  are  no  less  than  seoenteen  in  number, 
besides  two  others,  which  are  only  applicable  to  members 
ef  psaUmment.  Those  ai^ting  the  general  tnuler  are  as 
faikm: 

I.  Depariing  the  Reabn.  Emimer- 
8.  Being  out  of  the  Beabn^  and  remaining  abroad.  acto'of 
S»  Depariing  Jrom  his  Dwelling-house.  bank- 

4.  Otherwise  ahseniing  himself.  ^^^' 

5.  Bigtimti^  io  keep  his  House. 

0.  Sufiritig  himself  to  be  arrested  fir  any  dM  not  due* 
7.  YuUing  himsdf  to  Prison. 
S.  Ikjfiring  hemse^to  be  Outkewed. 
§•  Proemis^  kimsdf  to  be  arrested. 
10.  Procuring  his  goodsy  money^  or  chattels  to  be  attached^ 
sequestered^  or  taken  in  execution. 

II.  Making,  or  causing  to  be  made,  either  within  this 
realm  or  dsewhere,  any  Jraudident  Grant  or  Conveyance  of 
amy  of  his  lands,  tenements,  goods,  or  chattels.  (2) 

12.  Makingf  or  causing  to  be  made,  any  fraudulent  Sur^ 
render  rfam/  ^  his  Copyhdd  lands  or  tenements. 

IS.  Mgking,  or  oausif^  to  be  made,  am/ fraudulent  Gifi^ 
Hdioery^  or  Transfer  of  any  qf  his  goods  or  chattels. 

With  inientf  in  ea^  rf  these  cases,  to  defeat  or  delay  Ms 
creditors* 

{I)  Section  1.  and  fee  poit  (S)  Sed  vide  sect.  4.  and  post. 


^  or  THE  ACT   OV   BANKRUFTClr.  [Gb.  5. 

Enumer-         All  the .  above-nientioDed  acts  of  bankruptcy  are,  there^ 

ation  of      [qj^^  jointly  made  up  of  action  and  intent^  —  being  in  ihenv- 

bank-  selves,  considered  as  ads  aloncy  indifferent  and  equivocal, 

ruptcy.        and  deriving  their  character  only  from  the  intent  that  ac- 

""""""     companies  the  act ;  but  these  that  follow  are  in  themselves 

substantive  acts  of  bankruptcy^  and  wliere  the  itUent  to  delsy 

creditors  is  wholly  immaterial. 

14.  Having  been  arreUed^  or  committed  to  Prison^  for 
debtf  or  non-payment  of  money ^  —  and  thereupon  lying  in 
prison  for  twenty-one  days,  (1 ) 

1 5.  Escaping  ont  of  Prison^  or  custody^  after  havit^been 
so  arrested y  committed^  or  detained;  the  act  of  batikruptcy  in 
this  case  to  relate  back  to  the  time  of  such  arrest^  commit* 
mentf  or  detention.  (2) 

16.  Filing  a  declaration  in  the  office  qf  the  secretary  of 
banhtipts^  signed  by  himself  and  attested  by  an  attorney  or 
solicitor^  that  the  party  is  Insolvent^  or  unable  to  meet  his 
engagements,  (3) 

17.  After  a  docket  struck^  Paying  moneyy  or  giving  or 
delivering  any  satisfaction  or  security  Jor  his  debtf  or  any 
part  thereof  to  the  person  striking  the  docket,  XKherdn^  such 
person  may  receive  more  in  the  pound  in  respect  qf  his  debt^ 
than  the  other  creditors,  (4) 

To  the  above  may  be  added  another  act  of  bankruptcy, 
specifically  declared  to  be  such  by  the  last  Insolvent  Debtor's 
Act)  (the  7  G.  4.  c.  57,  s.  13.)  (5)  namely,  JUing  a  petition 
by  an  insolvent  to  take  the  benefit  of  that  act. 

Having  thus  enumerated  all  the  acts  of  bankruptcy  af- 
fecting the  general  trader,  it  is  now  proposed  to  consider 
each  of  them  separately,  for  the  purpose  of  examining  how 

(O  Sect.  5.  By  the  former  law,  latt  of  the  numerous  acts  of  par- 

the  time  was  two  months ;  and  see  liament  on  this  prolific  subject ; 

[>ost  S5,  for  the  uiore  full  descrip-  which  has  aivcn  birth  to  no  less 

tion  of  this  act  of  bankruptcy.  thnn  ten  voluminous  statutes  with- 

(8)  Sect.  5.  in  the  last  sixteen  years.    There 

(d)  Sect.  6.  really  appears  to  be  no   end  of 

(4)  Sect.  8.  legislation  oa  insolvency. 

V.  {5}  This*,  it  is  to  be  hoped,  is  the 
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those  which  were  previously  in  operation  have  been  sever-  - 

ally  construed  by  the  various  decisions  of  our  courts. 

And  first,  as  to  Departing  the  Bealm^  whereby  a  man  Departing 
withdraws  himself  from  the  jurisdiction  and  coercion  of  ^^  R^ol*n. 
the  law  of  his  own  country.     Whenever  a  trader  hath  en- 
deavoured in  such  manner  to  avoid  his  creditors,  or  evade 
their  just  demands,  this  has  uniformly  been  declared  by 
the  legislature  to  be  an  act  of  bankruptcy.     For  in  this 
extra-judicial    method   of   proceeiling,    which   is   allowed 
merely  for  the    benefit  of  commerce,  the  law  has  always 
been  extremely  watchful  to  detect  a  man,   (whose  circum- 
stances are  declinincr,)  in  the  first  instance,  or  at  least  as 
early  as  possible,  that  the  creditors  may  receive  as  large  a 
proportion  of  their  debts  as  may  be;  and  that  the  trader 
may  not  go  on  wantonly  wasting  his  substance,  and  then 
claim  the  benefit  of  the  statute,  when  he  has  nothing  left  to 
distribote.  (1)      And  this  observation,   indeed,  applies  to 
erery  other  act  of  bankruptcy,  as  well  as  to  the  one  now 
under  consideration.     Slight  evidence,  o{  \he  hUention  to  Slight  evi« 
defeal  or  delay  his  creditors,  will  be  sufficient  to  accompany  int"n*i^„ 
the  proof  of  departing  the  realm,  if  it  appear  that  creditors  necessary, 
are  infod  idayed^  and  that  such  delay  was  the  inevitable  "^^^ 
ccnsequence  of  the  departure ;  for  it  is  a  principle  in  law,   intention 
rfwit  every  one  must  be  supposed  to  foresee  and  intend  inferred 
^hat  is  the  necessatij  consequetwe  of  his  own  acts  (2) ;  as,  ^^  ^j,^ 
indeed,  it  is  frequently  holden  in  criminal  cases,  that  the  neceutry 
plain  and  palpable  consequences  of  an  act  done,  are,  when  Q„"Jf"g  ^r 
unexplained,    evidence   of  malice  or  a   felonious   intent    departure. 
Therefore,  wliere  a  trader  fled  beyond  seas  for  the  murder 
of  his  wife,  whereby  his  creditors  were  delayed,  he  was 
held  to  have  committed  an  act  of  bankruptcy.  (S)     So, 
*here  a  married  man  ran  away  with  a  young  lady,  and 
took  her  abroad,   where  he  continued  to  live  with  her,  and 
his  creditors  were  thereby  delayed  in  the  recovery  of  their 

(1)  2BI  Com.  4T7.  Per  Gibbs  C.J.  Hoiroyd  v.  White- 

yi)  Per    Lord     Ellenborough,    head,  2  Camp.  530. 
^mbuUum  V.  Lewis,  1  Camp.  seo.        (3)  WbaOiet^^  case,  Bull.  N.  P.  39. 
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debts,  —  this  was  also  held  an  act  of  bankruptcy.  (I)  In 
both  these  cases  it  will  be  observed,  that  the  parties  weal 
abroad  under  circumstances,  that  rendered  it  highly  pro- 
baUe  they  had  conceived  the  inienium  noi  to  retwm  to  this 
country;  one  having  cooimitted  murdert  and  the  other 
being  also  amenable  to  tlie  kws  of  his  country  ibr  a  dif- 
ferent offence^ 

When  the  efepariing  the  Bealm  is  of  itself  equivocal  as 
to  the  intention,  the  motive  may  be  collected  from  the  sub- 
sequent letters  written  by  the  party  during  the  earb/jpai 
of  his  residence  abroad;  though  the  declarations  oft 
bankrupt,  respecting  his  motive  for  doing  a  particular  act, 
ac^  not  receivable  in  evidence^  when  made  img  subsetfieni 
to  the  act  in  question.  (2) 

If  a  trader,  whose  house  of  business  is  in  Ireland,  cones 
to  England  to  settle  his  affairs,  and  upon  beii^  informed 
(hat  one  of  his  creditors  intends  to  arrest   him,  quits 
£ogland  and  goes  over  to  Ireland,  in  order  to  avoid  such 
arrest,  — ibis  has  been  held  to  be  sudi  a  departing  of  die 
realm,  asts  sufficient  to  constitute  an  act  of  bankruptcy.(S) 
But  if  lie  leaves  England  with  an  honest  intention,  com- 
patible with  trade,  and  bond  fide  intending  to  return,  be 
does  not,  then,  by  his  defiarture,  commit  an  act  of  bank- 
ruptcy. (4)    So  where  a  trader  quitted  his   residence  at 
Liverpod,  and  went  to  Rio  Janeiro,  having  first  circulated 
an  advertisement,  that  he  was  going  out  there  in  a  parti- 
cular ship,  with  an  intention  of  settling  there,  and  would 
take  charge  of  any  shipments  by  such  vessel, — 1^  was  held 
not  to  have  committed  an  act  of  bankruptcy ;  Ibr  he  would 
never  have  circulated  such  an  advertisement,  if  his  inten- 
tion had  been  to  conceal  himself  from  his  creditors.  (5)    So 
a  trader,  having  business  both  in  England  and  in  Spaii>,  has 

(1)  JRaiket  v.  Potvau,  I  C.B.L.  (5)    WiUianu  v.  Kunn,  1  Taunt. 

75.;  and  see  Vernon  v.  Hankey^  870. 

2  C.  B.  L.  98.  (4)  W'wdkam  v.  Paterson,  1  Star. 

(S)  i{atMOfiv.i/«tgA,2Binff.99.;  144. 

and  see  Ex  parte  J7<^u«,  1  Kos>e,  (5)  £x  parte  Oibomc^  1  Hos^i 

i£l.  ^tadibm  V.  iia/«^40i^  I  Star.  387.;  and  see  Hfipknu  V.   I^j 

144.  lBalk,lI0. 
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a  Ti^t  to  go  to  ibe  latter  conntry  to  look  after  his  oon-  When  fh» 
cenis;  aodthoogh  fais crcditore  in  tbk  Oise  may  b^ tbeMby  ^L^Z^ 
dslajed^  yet  his  departure  cannot  be  constraed  to  be  en  act  ates. 
of  haokrufitcy.    Bot  if  be  is  actuated  also  bytke  fear  of 
armc» — though  audi  fear  concurs  with  the  justifiabie  mo* 
tifc^  namelj,  that  of  looking  aiter  his  basitics»,  —then  ike 
departure  wiU  be  an  act  of  bankruptcy.  ( 1 ) 
S.  Beimg  iMt  of  the  Realm  and  remamitig  abroad.    This  is  Being  out 


and  disliiict  act  oS  bankruptcy,  created  by  the  pre**  ^€^  ^^ 
lent  statute^  and  will  save  some  difficwity  that  has  frequently         "^ 
occurred,  as  to  the  proof  of  intmiion  in  departing  the 
Rtaho;  fer  there  will  be  no  need  now,  as  there  was  in 
fatwer  caaeoy  when  the  party  remained  some  time  abroad, 
to  M^  an  intention  for  bis  departure^  which  perhaps  never 
aaogkd  with  the  original  modve;  nor  to  constrtie  a  con* 
tiooed  into  a  predetermined  absence^  {%)     The  ifUenHan  intention, 
ef  the  par^  to  deloj^  his  credkors,  however,  must  be  col-  })^!|[J^^ 
leoled,  in  pioviog  this  act  of  bankruptcy,  from  the  same  cir« 


aa  are  applicable  to  the  proof  of  the  preceding 
one.  Thus,  if  a  trader,  after  departing  the  Realm  in  the  first 
iwstsiwe  for  a  proper  object,  protracts  his  residence  abroad 
ibr  an  wtreoKmabte  length  of  time^  assignmg  no  caoai 
for  has  absence^  and  leaving  no  funds^  nor  making  any  ar* 
faagtments  in  this  country  for  the  payment  qfhis  dclds;  —  it 
wMl  not  be  a  very  hard  construction  of  his  conduct,  to  infers 
that  he  <^  remains  abroad  with  intent  to  delay  his  vreditora/' 

(l)  Warner  y.  Barbery  1  Hulf,  note  ^.)  question  the  correctness 

VtS.  of  this  decision,  on  the  ground, 

<a}  See  Sx  poite  Mutrie,  5  Ves.  that  an  act  of  bankruptcy  C0ul4 

S7^  JVimdkam  t.  Paterson,  I  Star,  not   then   be  committea   abroad. 

144.    4  Camp.  21B6.    Ex  parte  Ot-  But  it  is  submitted,  that  the  ahienc^ 

AoTHT,  1  Rose^^ST.  1  V.  &  B.  177.  flnm  England^  and  not  any  po* 

Es  parte  Gulsiouy  1  Atk.  193.    In  sitive  act  committed  abroad,  was 

fFnuftffSf  r.jPo/^ioff,  4Camp.286.,  the  gist  of  the  act  of  bankruptcy 

Lord  Elienborougb  held,  that  a  in  t£it  case;  and  that  it  might  with 

coadaaed  residence  abroad  was  an  equal  reason  be  contended^  that 

act  o^  bankruptcy  under  the  words  departing  the  realm  was  an  act  of 

**  otherwise  absenting  hinnelf,^*  in  bankruptcy  committed  abroad ;  for 

<^  1  Jac.  I.  c.  1 5. ;  but  the  learned  the  act  of  departure  is  not  strictly 

tpcster  in  a  note  to  the  case,  as  consummated,  until  the  party  ac- 

vdFas  Mr.BdeA;  iti  his  late  trea-  tually-  reaehe$  some  point  out  of 

«ae  aa  the  Bankrupt  Law  (p.  Is.  British  jurisdiction. 
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>  S.  Departing  from  his  DweHiffg'-hoftse.  In  this  caie,  as 
in  that  of  departing  the  realm,  the  intention  must  be  to  de« 
fieat  or  delay  his  creditors.  This  inlention  may  also>  as  in 
that,  be  manifest,  or  collected  from  circumstances,  or  it 
may  be  presumed  from  the  necessary  consequences  resulltng 
from  the  departure.  The  departure  must  be  voluntary^ 
and  not  compulsory ;  for,  where  a  man  is  arrested,  and 
thereby  obliged  to  leave  his  house,  such  a  departure  is  not 
an  act  of  bankruptcy.  ( 1 )  But  when  a  trader,  from  distress 
of  mind,  or  any  other  motive,  quits  his  dwelling-house 
without  any  intention  to  return,  and  without  leaving  di- 
rections how  his  business  is  to  be  carried  on  in  his  absence, 
and  creditors  are  thereby  in  fact  delayed, — be  must  in  such 
case,  as  has  been  before  observed,  be  taken  to  foresee  and 
intend  the  necessary  consequences  of  his  own  act,  whatever 
the  original  motive  may  have  been  for  his  departure.  (2) 

If  it  is  quite  clear  that  the  ittiention  is  to  avoid  his  crt' 
ditijrs^  then  it  will  be  immaterial  whether  any  creditor  was 
delayed  in  his  absence  or  not.  This  point,  which  was 
often  mooted  under  the  former  bankrupt  laws  S\  had, 
nevertheless,  been  settled  by  several  cases  (4)  before  the 
passing  of  the  new  statute ;  but  the  words  of  this  statute 
are  also  sufficiently  declaratory,  that  the  departure  of 
itself,  coupled  with  the  intent^  constitute  a  perfect  act  of 
bankruptcy.  The  fiict  of  creditors  being  delayed  may  still 
be  properly  rest>rted  to  in  evidence,  for  the  purpose  of  ex- 
plaining an  act,  which  might  otherwise  be  equivocal ;  but 
whei*e  the  intention  is  manifest^  no  actual  delay  need  be 
proved.  And  this  observation  applies,  not  only  to  this 
particular  act  of  bankruptcy,  but  to  all  the  others  specified 
in  the  third  section  of  the  statute. 


(1)  PhiUipt  V.  Sheriff  of  Essex,  (4)  Robertson  v.  Liddetl,  9  East, 

IC.  B.L.  85.  4S7.     Hammond  y.  Hicks,  5£sp. 

(2)//o/royrfv.irAi7eAtfjrf,3Comp.  1.39.     H'»7/iflw*  v.  ^iinn,  1  Taunt. 

530  270.     Wiison  v.    Norman,    1  Esp, 

(S)  Barnard  v.  Fai^Aan,  sT.  R.  3.74.    Holroudv,  Whitehead,  tupis. 

l«»«                                          .  Sx  parte  »>dknMmiV«.9«. 
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Tbe  diitanet'ibat  a  man  departs  to,  after  leaving  htg  d#eU  Ikparttire, 
liiig^ioiise,  or  the  period  of  time  that  he  is  absent  from  it,  are  -^II^JJi^JJ^ 
also  perfectly  immaterial,  if  the  real  motive  is  concealment    — - 
from  his  creditors.     His  going  to  a  distant  fdace  among  ^^^'r 
stniigers  may  be  an  act  of  bankruptcy,  though  he  is  visible  absence, 
there;  and  the  going  only  to  the  next  house,  may  also  be  the  ^|^^ 
same,  if  he  is  not  visible.  ( 1 )  Thus  where  a  man  rode  out  of  i^otim. 
tovn  in  order  to  avoid  being  arrested,  and  returned  in  the 
etenin^  and  the  next  morning  sent  for  the  iNuliff,  and  told 
lum  he  went  oot  in  order  to  get  the  term  of  the  plaintiff-— 
tltts  was  held  to  be  such  a  departing  from  the  dwellings 
b(Niae»  as  was  sufficient  to  constitute  an   act  of  bank* 
mpi^.  (3)     So  where  a  trader  went  to  his  neighbouWs 
houses  and  told  him  he  escpected  every  moment  to  be  ar- 
rested, and,  while  he  remained  there^  was  informed  that  a 
dieriff's  officer  was  going  towards  his  house,  upon  whieh 
he  ooDoealed  himself  in  a  back  room,  desiring  his  neigh* 
hour  to  watch,  and  when  told  that  the  officer  had  gone 
past  his  honie,  and  had  left  the  street,  immediately  then 
Ktnmedhome, — this  temporary  absence  from  his  dwelling-* 
hoose  was  held  to* be  an  act  of  bankruptcy  (9) ;  and  indeed 
h  would  make  no  difference  if  his  departure  from  his 
dwe&oigJioiise  bad  proceeded  from  a  groundless  appreAen* 
Ma  of  being  arrested.  (4)     In  such  a  case  it  is  not  neces«^ 
ssry,  in  order  to  prove  the  act  of  bankruptcy,  to  show  that 
Wf  writ  bad  in  &ct  issued  against  the  bankrupt  (5)     And 
if  a  trader,  aa  being  applied  to  for  payment  by  a  creditor, 
kaves  bis  house  under  pretence  of  getting  money,  but 
goes  to  a  billiard-table,  and  remmns  there  the  whole  even-' 
iogy— this  has  also  been  held  an  act  of  bankruptcy.  (6) 

In  all  these  cases  we  have  seen,  that  the  departure  from^  What  u 
the  dwelling-house  has  originated  from  the  fear  of  meeting  "f  ^|^!^ 

niptcy. 
(I)  Per  Bailer  J.  Aldndger.Ire^       (4)  Ex  parte  Bam/ord,  15  Ves. 
^  cit.  1  Taunt.  273.  449. 

(i)  M^Un  V.  J?^>  S  Sir.  809.        (5)  Wiiion  ▼.  Norman,   1  Esp^ 

^«€«|A'^^  fiaghC^  SAf044^       (6)  ^igg  V.  Spwmer,  S  Esp.  ^i 
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peparture  a  Greditor^  the  apprehension  of  being  arrestedi  or  from 
^!^kouL   ^^^  desire  of  conceahnent,  in  consequence  of  the  trader's 
—    embarrassments. 


When  But  where  it  is  clearly  no/  his  intent  in  going  from  home 

k^dbbl       ^  defraud  or  delay  his  creditors,  but  his  motive  is  laudable^— 
delay  im-    as  if  he  departs  on  a  journey  for  the  purpose  of  getting  in 
material,     money  owing  to  him, — he  do&i  not  thereby  commit  an  act 
b^e°to     ^  banlcruptcy,  though  his  absence  is  actually  productive 
recover  a    of  delay  to  some  of  his  creditors*     Thus  where  a  trader  at 
^^^*         Manchester^  receiving  intelligence  that  a  debtor  of  his  in 
London  was  in  a  failing  condition,   left  his  houses  and 
went  to  London^  for  the  purpose  of  arranging  his  affiurs 
with  his  debtor,  and  getting  security  for  his  demand, — he 
was  held  not  to  have  committed  an  act  of  bankruptcy,— 
though  he  stayed  away  ten  days,  and  several  of  his  cre- 
ditors in  his  absence  called  at  his  house  at  ManchesUr  for 
payment  of  their  debts,  and  went  away  unsatisfied,  from  no 
provision  being  made  for  payment  of  them ;  for  it  was  con- 
sidered, that  his  intention  in  going  from  home  was  not  to 
delay  his  creditors,  but  for  the  purpose  of  obtaining  money 
ortoar-     U>  prevent  their  being  delayed. (1)      So  where  a  female 
ranire  with  trader  left  her  house  at  Bath,  for  the  purpose  of  persuadii^ 
leaving    '  one  of  her  creditors  in  London  to  withdraw  an  execution 
^h*^^  h      ^8^°^^  ^^^  stoclc,  and  previously  told  her  servants  vsktre 
u  gone;      ^^  ^"^^  goings  as  well  as  the  object  of  her  journey,— and 
also  left  with  them  her  direction,  for  any  person  who  might 
inquire  for  her; — this  again  was  held  to  be  not  an  act  of 
bankruptcy;  as  there  appeared  to  be  no  wish  to  keep  out  of 
the  way  of  her  creditors,  who  had  only  to  call  at  her  bouse 
to  know  where  she  was.  (2) 
or  for  any       And  the  leaving  home  bond  Jide  for  exercise,  or  enter- 
fulpur*^"  tainment,  or  any  other  lawful  purpose,  is  not  an  act  of 

pose,  leav-  bankruptcy,  notwithstanding  a  creditor  may  in  the  interim 
ing  word, 

(1)  Fowler  ▼.  Padget,  7  T.  R.     I  Taunt.  275.;  but  see  Dfffie  t. 

^^hs    AtA^'j  r   ,    .      .      ^*«'«*»»  8Taant.«Yl.  5Moor^ 

(8)    Aldndge    v.    Ireland^    cit.     7.  post. 
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oil  in  vain  for  his  debt.  (1)  Thug,  where  a  man  ^oes  BepariiUrk 
from  home,  leaving  word  with  his  clerk  what  time  the  same  ^T^^ 
day  he  shall  return  home»  and  actually  does  return  at  the  ,' 

appoiDted  time, — this  is  not  an  act  of  bankm^ytcy,  though  a 
cn&DT  called  for  money  in  his  absence,  and  his  clerk^  by 
hb  directions,  told  the  creditor  that  he  would  not  let  him 
iis?e  it,  and  that  he  should  go  out  of  the  way  till  dinner- 
time; for  a  man^  who  intends  to  dolay  a  creditor,  does  not 
QsuaUy  name  the  hour  when  he  is  on  the  same  day  to  be 
met  with  at  home.  (2)     So,  if  he  absents  himself  from  his  Leanng 
house  hi  order  to  avoid  harsh  language  from  some  of  his  ^^  ^ 
creditors,  whom  he  had  appointed  to  come  to  his  counting  tercation. 
hoQs^  and  examine  his  books;  for  the  motite  was  not  to 
delay  the  creditors;  but  to  avoid  altercation  with  them,  (8) 

It  is  hud  down  iii  some  of  the  books  (4),  that  there  is  a  Abioondp 
differoKe  between  al»conding  to  avoid  a  debt^  and  ab-  ^J^^ 
sconding  to  avoid  a  duh^  only ;  axid  that  a  departure,'  occa-  duty. 
sioued  by  the  foars  of  being  attached  for  the  ndri-perform- 
anoe  of  an  amard^  or  to  avoid  an  arrest  upon  a  writ  of 
txcommadcaio  capiendo,  is  not  an  act  of  bankruptcy.     But 
this  pontioD,  it  is  apprehended,  must  now  receive  some 
qualification;  for  if  the  absence  is  indefinite,  ttad  no  pro- 
viskm  is  made  for  payment  of  debts,  nor  any  directions  left 
for  creditors  where  ht  may  be  found  by  them,  such  a 
departare  would  now  be  held  to  fall  within  that  class  of 
cases,  which  establish  that  a  mari  is  tak^h  to  intend,  what  is 
the  necessary  consequence  of  his  own  acts,  (5) 

4.  Otherwise  Absenting  himself.     Where  a  man  has  a  OikerwUe 
counting-house  distinct  from  his  dwelling-house,  and  leaves  ^'^"^ 
the  former  without  the  animus  revertendi  ;  though  he  may 
remain  afterwards  two  or  three  days  at  his  dwelling-house, 
he  begins  to  absent  himself  from  the  time  he  leaves  his 
scmnting^lKmse;  and  the  act  of  bankruptcy  is  complete  by 

(1)    Per    Lord    EHenborough,  (5)  Ibid. 

9£ait,49S.  Raberttmi  ▼.  Liddell.  (4)  lAn^oodv,  Eade,  1  Atic.ldtf. 

(i)  fmotni  V.  J*raier,  4  Taunt,  s  Com.  Dig.  5. 

603.  (5)  Ante,  page  45. 
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OOerwUe.  such  departure  from  it(l)    Indeed,  it  may  freqaentlj 

'^'^JJJJJW'    happen,  that  a  ti*ader  has  neither  dweiling-hoase,  nor 

counting-house, — in  which  case  his  withdrawing  himself 

from  the  usual  place  where  he  is  to  be  found,  or  where  he 

transacts  his  business,  will  be  sufficient  to  constitute  an  act 

of  bankruptcy,  within  the  meaning  of  the  words  **  other- 

•wise  absenting  himself" — which  are  not  confined  to  any 

Where  be   particular  place.     Therefore,  if  a  man,  who  has  no  settled 

'"J^"^        home,  takes  up  a  temporary  abode  at  a  public-house  in 

home.         the  town  to  which  his  business  carries  him,  and  leaves  it 

for  fear  of  his  creditors, — this  will  be  considered  an  act  of 

bankruptcy.  (2)     So,  if  a  man,  who  has  no  known  place 

of  abode,  is  in  the  habit  of  attending  the  Royal  Exchange 

to  transact  his  business,  and  leaves  it  on  the  approach  of 

his  creditors,  desiring  a  friend  to  say  he  is  not  there ;  or 

breaks  an  appointment  he  has  made  with  a  creditor  to  meet 

him  there  to  pay  his  debt — either  of  these  cases  will  be  an 

Retiring      act  of  bankruptcy.  (S)     So  also,  where  the  proprietor  of  a 

~f~I°~if    theatre  retired  behind  the  scenes  to  avoid  a  sheriff's  officer, 
scenes  oi 

a  theatre,    giving  orders  at  the  same  time  to  be  denied  to  him,  — this 
was  held  to  be  such  an  absenting  himself,  as  would  come 
Conceal-     within  the  meaning  of  the  present  statute.  (4)     And  if  a 
^the         '^'^'^'  ^^^  being  arrested  for  debt,  escapes  to  the  house  of 
house  of     another  person,  and  is  there  denied  to  the  officer  who  pur- 
*  "^  '      sues  him, — this  will  also  be  an  act  of  bankruptcy.  (5)  But 
Not  where  where  a  trader,  being  informed  by  the  attorney  of  the  pe- 
concerted.  titioning  creditor,  that  he  had  delivered  a  warrant  to  a 
sheriff*s  officer  to  arrest  him,  and  the  attorney  advised  him 
to  repair  to  his  office  to  avoid  the  publicity  of  being  arrested 
in  the  street,  which  he  did,  and  remained  there  a  con- 
siderable time, — this  was  holden  not  an  act  of  bankruptcy ; 

(1)  JwUne  V.  Da  Couen,  I N.  (2)  Holnnfdy.  Owyime,  sTaant. 

R.  S54.    There  is  a  case  of  Young  1 76. 

r.  Wright,  6  Taunt.  540.,  usually  (s)      Gimmmgham     v.      Leang, 

referred  to  upon  this  head ;  which,  2  Marsh.  236.  6  Taunt.  S39. 

however,    seems  to    establish  do  (4)  Ibid, 

satisfisctory  position.  (s)  BuyU^  v.  SchfiM^  1  M.  & 

S.  338. 
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thouf^  if  the  recommendation  had  not  been  by  the  attorney  Keeping 
of  the  petitioning  creditor,  Uie  case  would  perhaps  have  **^^' 
bofiie  a  dr&rent  complexion.  (1)     A  mere  breach  of  en- 
gBigemeot  also,  to  meet  a  creditor  at  a  given  place  is  not,  in 
itself  evidence  of  an  act  of  bankruptcy,  without  proof  that 
ibe  absence  was  with  a  view  to  delm/  the  creditor.  (2) 

Where  two  partners  left  their  shop,  and  told  their  shop-  Leaving 
nuin  that  they  were  going  out  to  endeavour  to  get  some  J^P»  *"d 
biUs  disooonted,  and  directed  him  to  say  that  they  wese  s^mnt  to 
oot  in  the  way,  or  to  make  some  excuse  for  them  in  case  a  °>ake 
creditor  should  call ;  and  a  jury  found  that  they  absented 
themselves  with  an  intent  to  delay  their  creditor,  the  Court 
of  Common  Pleas  held  they  were  warranted  in  such  con- 
dosioo.  (8) 

5.  Beginning  to  Keep  House.    This  act  of  bankruptcy  is  As  to  ne- 

pnciaBy  made  out,  by  proving  the  party  to  have  been  de-  ^]^  °^ 

nied  by  his  own  orders  to  a  creditor,  who  calls  for  payment 

of  his  debt,  the  party  himself  being  at  home  at  the  time. 

The  mere  denial,  however,  is  not  of  itself  the  act  of  bank- 

niptcy;  \m,Qvi{y  primd  facie  evidence  of  the  party  keeping 

his  house,  with  intent  to  delay  his  creditors ;  and  this  may 

be  pnnred  in  many  other  ways,  besides  being  denied  to  a 

creditor;  though  it  seems  to  have  been  for  some  time  held, 

^  an  actoal  denial  was  indispensable  in  proof  to  establish 

thb  act  of  bankruptcy.  (4)     But  as  it  is  the  intent  to  delay, 

sod  not  the  actual  delay,  which  must  accompany  the  begin- 

^g  to  keep  house,  —  there  is  no  obligation  to  prove  that 

the  intention  was  effected^  if  there  are  circumstances  enough 

to  show,  what  the  intention  really  was.    Therefore  the 

i^ftention  of  keeping  house  being  clearly  proved  by  other 

evidence,  there  is  no  necessity  to  superadd  the  proof  of 

<lenial  to  a  creditor ;  a  species  of  evidence,  indeed,  which 


(I)  Mait  V.  EUan,  3Pri.  142.  (4)  Garratt  v.  Moide,  5  T.  R. 

(!)  Taeker  v.  Jones,  S  Bine.  S.  575.    Hawkei  v.  Saundert,  C.  B.  L. 

(5)  Di^  V.  Desamget,  8  Taunt  74. 
^^'Cijiperr»J}e9a^e$,3yLw>Tt,^. 
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need  never  be  resorted  to,  except  for  the  purpose  of  ^- 
plaining  conduct  that  might  otherwise  be  deemed  equivocal. 
For  instance, — if  a  trader  gives  general  orders  to  be  denied, 
then  the  fact  of  a  creditor  calling  and  being  denied  will  be 
important  evidence,  not  only  of  the  beginning  to  keep 
house,  but  also  to  show  what  the  intention  of  the  party  was 
in  giving  such  orders.  Or,  if  he  direct  his  servant  to  deny 
him  to  some  individual  by  name^ — then  it  will  be  essential 
to  prove  that  that  individual  was  a  creditors  and  if  there 
is  no  other  evidence  of  keeping  house,  then  that  such  per- 
son actually  called  and  was  denied.  Thus  the  necessity  of 
proving  an  actual  denial  to  a  creditor  occurs  only,  where 
there  is  otherwise  no  .evidence  of  keepii^  house*  or  of  what 
the  intention  of  the  party  is  in  keeping  house.  Where  it  is 
said,  therefore^  in  some  of  the  books  (1),  that  there  must  be 
an  actual  denial^  as  well  a$  an  order  to  deny,  to  constitute 
ap  act  of  bankruptcy,  this  must  be  understood  to  apply  to 
cases,  where  there  is  no  other  proof  of  the  party  beginning 
to  keep  house. 

But  it  is  proposed  to  consider  first  the  cases,  where  the 
denial  to  a  creditor  forms  the  principal  ingredient  in  the 
proof,  of  the  party  beginning  to  keep  bouse,  befoi:e  we 
treat  of  those,  where  other  circumstances  have  been  ad- 
mitted, to  establish  this  particular  act  of  bankruptcy. 

{n  the  first  place,  the  denial  must  be  in  consequence  of 
P'evious  directioTu  from  the  debtor;  for,  unless  it  is  so,  no 
subsequent  approbation  of  it  by  him  will  render  it  an  act  of 
bankruptcy.  (2)  The  denial,  too,  must  be  to  a  creditor^ 
whose  debt  is  then  due ;  for  if  he  is  only  a  creditor  by  a 
note  payable  at  a  future  day,  a  denial  to  such  a  creditor 
will  not  be  an  Qct  of  bankruptcy  (3) ;  since,  no  creditor  can 
be  said  to  be  defeated,  or  delayed,  in  the  recovery  of  a  debt, 
where  there  is  no  debt  which  he  can  legally  demand  tlie 
paynient  of.     In  such  a  case,  however,  it  is  conceived,  if 


{\)  Jachmory.NighOngale.BuW.        (3)   7  Vin.  Ab. 
N.  P.  40.  1  C.  B.  L.  79.  parte  Levy, 

(S)  Es  parte  Fotter^  1  Rose,  50. 


61.   pi.  14.   Ex 
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tfce  order  to  be  denied  was  given  under  an  apprebensaon,  Kc^mg 
that  aiier  creditors^  whose  debis  voere  due^  would  call, — t^en  ^^^ 
the  actual  denial,  being  proof  (at  all  events)  of  keeping 
hoos^  would,  coupled  with  proof  of  die  intefU  of  the  par^ 
in  ofdering  himself  to  be  denied,  constitute,  as  it  should 
seem,  a  perfect  act  of  bankraptcy. 

The  better  opinion  seems  to  be,  that  the  denial  need  not  Denial 
be  to  the  creditor  himself:  but  that  it  will  be  sufficient,  ^^^"he 
if  made  to  the  clerk  of  the  creditor,  or  any  other  person  creditor 
coning  on  his  behalf,  and  by  his  authority,  to  demand  the  ^^"f- 
debt, --upon  proof  that  the  trader  knew  him  to  be  such  clerk, 
or  agent  (1);  though  Lord  Camden,  at  Nisi  Prius,  once 
hdd  die  contrary.  (2)     So  a  denial  to  a  tax^gaiherer^  who  to  a  tax- 
odls for  taxes,  is  also  an  act  of  bankruptcy;  for  the  tax«  S^dierer; 
gadKT  is  an  agent  on  behalf  of  the  crown,  and  the  crown 
cannot  be  said,  in  this  instance,  not  to  be  a  creditor.  (3) 
So  also  a  denial  to  the  collector  of  the  church  and  higkmttf  to  col- 
raUs  will  be  an  act  of  bankruptcy,  for  he  may  be  equally  churcl^ 
ccMisidered  a  creditor, — the  debt  in  this  ca^  being  created  rates. 
by  the  assessment,  and  when  the  assessment  is  made,  the 
ddbt  then  becoming  due  and  demandable.  (4)   And  whether  Imma- 
the  creditor  calls  for  payment  of  his  debt,  or  security  for  it,  ^f"*^  ^^^^ 
or  to  buy  goods  to  the  amount  in  order  to  cover  it,: — a  de-  ditor  calls 
nnl  will  be  equally  an  act  of  bankruptcy ;  for  the  statute  ^^^  P^^~ 
does  not  contemplate  the  cbjeci  of  the  creditor  in  calling,  satisfac- 
bot  the  intention  of  the  debtor  in  being  denied.  (5)    But  ^^^"* 
if  the  trader  knows,  that  the  creditor  is  coming  upon  some 
other  business,  and  not  for  payment  or  satisfiiction  of  his 
debc^  and  refuses  to  see  him, — then,  the  moment  his  know* 
lec^  of  that  purpose  is  proved,  his  intention  to  delay 
will  be  negatived.  (6)     And  it  has  been  ruled  at  Nisi  Prius,  Denial  to 
that  a  denial  to  a  bailiff,  who  had  previously  arrested  the  ^^^^ 

arrest; 

(1)  Brmmdey  v.  Mundec,  B.  N.  (4)  Lloyd  v.  Heathcote,  2  Brod. 

P.  39.    Ex  parte  Bamford^  1 5  Ves.  &  B.  588.  5  Moore,  1 29. 

449.  (5)  Ex  parte  Harrit,  sRose,  67. 

[i)  Barrow  v.  Foster,  C.  B.  L.  Ex  parte  WkUe,  3  Yes.  ^  B.  128. 

S3.  (6)  Ibid. 

(3)  Jefk  V.  Srmth,  2  Taunt.  117. 
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partyi  and  released  him  on  his  undertaking  to  give  bul,  is 
not  an  act  of  bankruptcy,  —  on  the  ground,  that  the  denial 
is  not  to  aToid  a  creditor,  but  merely  to  avoid  the  execu- 
tion of  a  bail-bond.  (1) 
topenont  A  denial  to  several  persons,. whom  the  servant  of  the 
w^t^*  bankrupt,  from  their  frequent  calling,  believed  to  be  cre- 
believed  ditors,  is  evidence  to  go  a  jury  to  say  whether  they  were 
cfediton;  creditors  or  not  (2) 
where  ere-      A  denial  to  a  creditor,  though  he  demands  payment  of 

no^adito   ^^  ^^^^ — 7^  ^^  ^^  ^^^^  ^^^  ^^  ^^^  ^®  debtor,  or  express 
tee  the        a  wish  to  see  him  personally,  it  has  been  said,  is  incomplete 
^^^^^P**    proof  of  the  party  keeping  house.  (S)     But  such  a  trans- 
action does  not  in  fact  amount  to  a  denial  ^  for  where 
there  is  no  request  to  see,  there  can  be  no  denial  to  be 
seen.    The  circumstance,  however,  of  the  creditor  calUng 
for  his  debt  would  go  far  to  explain  the  intention  of  the 
party  in  giving  orders  to  be  denied, — and,  with  very  slight 
evidence  of  keeping  house,  would  probably  be  sufficient  to 
establish  an  act  of  bankruptcy- 
No  objeo-       It  is  no  objection  to  the  proof  of  banning  to  keep 
n  that     i|Q||3^  f}^^<^  when  the  trader  was  denied,  he  was  actually 
was  ieeih     seen  by  the  creditor  through  the  window  of  a  partition, 
^ed?  ^^^  ^^  heard  giving  directions  to  be  denied.  (4) 

Need  not        T^^^  ^^^  ^^  keeping  house  b  not  construed  to  meau 
he  the        strictfy  his  cnon  dwelling-house ;  for,  it  is  held,  if  a  man 
mmdwell-  bave  no  house  of  his  own,  and  keep  in  another  man's 
ing-houae.   house, —  that  would  be  within  the  meaning  of  the  statute; 
and  the  same,  when  a  party  keeps  on  ship-board,  — or  if  a 
miller  keep  himself  within  his  mill, — or  a  churchwarden 
within  his  church.  (5)    Accordmgly,  where  a  trader,  carry- 

(l)  Schooling  Y.Lee,  5Sta.l51.  (2)  Jameson  v.  Earner,   1  Esp 

Sed  qtueref  whether  such  a  denial  381. 

ought  not  to  be  construed  with  an  (5)  Dudley  v.  Faugkan,  1  Camp. 

hUentUm  to  delay  a  creditor;  and  871. 

whether  it  does  not  fall  within  the  (4)  £x  parte  Bamford,  15  Ves. 

principle  of  that  class  of  cases,  in  449. 

which  it  is  held,  that  a  party,  keep-  (5)  Com.  Dig. «  Banknipt,"  c.  i. 

ing  out  of  the  way  to  avoid  an  Cullen,  57. 
arrest,  commits  aii  act  of  bank- 
ruptcy? 
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ing  on  bunness  at  Warwick,  came  occasionally  to  London  JTeephig 
to  make  purchases  for  his  trade,  and  while  in  London  was  ^*"^* 
firequeotlj  at  the  counting-house  of  a  correspondent,  where    . 
otber  persons  were  in  the  habit  of  calling  upon  him, — it  was 
heidy  that  his  desiring  his  correspondent  to  deny  him  to  a 
creditor,  whom  he  expected  to  call,  and  concealing  himself 
in  his  correspondent's  house  when  the  creditor  did  call,  was 
such  a  b^inning  to  keep  house^  as  amounted  to  an  act  of 
bankruptcy.  (1) 

In  a  recent  case  at  Nisi  Prius,  indeed,  it  is  laid  down, 
that  a  creditor  has  a  right  to  call  on  his  debtor  where  he 
pleasesj  to  demand  payment  of  his  debt,  — and  that  a  denial 
to  a  creditor  at  any  place^  though  not  the  bankrupt's  usual 
place  of  business,  was  equally  an  act  of  bankruptcy.  (2) 
Bat  it  is  apprehended  that  this  proposition  is  laid  down 
too  broadly  to  stand  the  strict  test  of  examination ;  and 
that  the  denial  must  be  at  a  place,  which  was  then  either  the 
baokrapt's  place  of  residence,  or  that  of  his  common  re- 
sort— or  one,  at  least,  where  he  had  appointed  a  creditor 
to  meet  him,  or  where  he  had  taken  a  temporary  shelter  for 
the  poipose  of  concealment 

When  the  party  has  once  been  denied  by  his  own  orders  When 

to  a  creditor,  with  a  view  to  delay  him,  though  the  creditor  ^^.^ 

is  delayed  but  for  one  hour,  and  is  in  fact  afterwards  ad-  denied^ 

mitted  in  consequence  of  his  importunity  (S),  —  the  denial  P^p^.  ^f 

will  nevertheless  be  an  act  of  bankruptcy.     Thus  where  a  material* 

trader  denied  himself  at  nine  in  the  morning  to  a  creditor 

presenting  a  bill  for  payment,  —  though  he  afterwards  in 

the  coarse  of  the  day  appeared  in  public,  and  paid  the  bill 

he&arejSoe  o*dock  in  the  q/lemoon^ — this  was  held  to  be  an 

nneqnivocal  act  of  bankruptcy,  which  could  not  be  ex- 

phuned  away  by  subsequent  circumstances.  (4)     So  where  or  that  the 

a  trader  irave  a  general  order  to  be  denied,  and  was  in  intention 
®  ®  was  to  be 


(1)  CmrtA  ▼.  WiBii,  1  Ryan  &  (3)  Wood  v.  Thwtdies,3E%p.Q4S, 

M.  5S.    DowL  &  R.  2S4.  (4)  ColkeU  ▼.  Freeman,  8  T.  R. 

(9)  Park  V.  Proster,  I  Caning.  59. 

m. 
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consequence  denied  to  a  particular  creditor,  whom  it  was 
noi  his  offf'ect  to  be  denied  to^  though  he  immediately 
overtook  the  creditor,  and  said  be  was  not  afraid  of  Atn, 
bttt  of  another  creditor;  this  was  hdid  also  such  a  b^jrin- 
ning  to  keep  house  as  was  sufficient  to  constitute  an  act  of 
bankruptcy.  (1) 

There  are  many  acts  of  denial,  however,  even  to  a  cre- 
ditor, which  may  be  explained  by  circumstances  to  dtow 
that  there  was  tio  iiUention  to  delay  the  creditor,  but  that 
the  denial  proceeded  from  another  motive; — sudi  as  being 
engaged  with  company  or  business,  by  a  temporary  retire- 
ment and  privacy  during  a  period  of  sickness  or  domestic 
affliction,  or  during  the  ordinary  hours  of  sleep  or  re- 
fireshment.  (2)  Thus  where  a  creditor  had  been  in  the 
habit  of  calling  whilst  the  trader  was  at  dinner,  who  told 
his  servant  that  the  creditor  was  troublesome  in  calling  for 
money  at  that  hour,  and  desired  he  might  be  denied  to 
him  ;«-^  and  the  creditor  called  twice  afterwards,  when  the 
tvader  was  denied,  but  was  accessible  to  all  his  other  cre- 
ditors at  business  hours,  — this  was  held  to  be  not  an  act  of 
bankruptcy.  (S)  Neither  is  it  an  act  of  bankruptcy  for  a 
man  to  cause  himself  to  be  denied  on  a  Sunday,  notwith* 
standing  the  creditor  may  have  been  even  appointed  to  call 
on  that  day  for  the  express  purpose  of  recdving  his 
money.  (4>) 

But  where  a  trader  has  once  given  a  general  order  to  be 
denied  lo  creditors,  it  will  be  no  excuse  that  he  happens  to 
be  ill  in  bed,  when  a  creditor  afterwards  does  call  for  his 
debt ;  for  the  denial  in  thb  case  will  be  referable  to  bis 
previous  orders,  and  not  to  his  sickness  as  the  cause.  (5) 
Where  the  trader  is  denied  by  his  wife^  though  the  wife 

(1)  MwMiw  V.  A%,  1  Taunt.  (3)  SmUk  v.  Cume,  3 Camp.  549» 

479.  Shaw  V.  Thompton^  1  HolL  159. 

(S)  Ex  parte  HaU^  1  Atk.  201.  (4)  Ex|)arte  Pretfon,  S  Rose,  31. 

BM  V.  Beiiamy,  B.  N.  P.  59.    £x  S  Brod.  &  B.  J12. 

parte  /'rex/on,  s  Rose,  si.  1  Burr.  (5)     LaaruM     v.      WaUkmam, 

484.  Stafford  v.  Ctarkr^  1  Carringt.  5  Moore^  369. 
N.  P.  Rep.  159, 
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leraelf  cannol  be  called  to  prove  the  denial,  yet  other  vit*  ^^«fmg 
Besses  m%y  prove  that  her  husband  gave  her  orders  to        ^' 
deny  him,  and  that  she  did  actually  deny  him  to  some 
creditors  who  called.  (I) 

A  denial  to  a  creditor,  however,  though  conclusive  evi-  Denial  not 
deooe^  if  unexplained,  of  a  b^inning  to  keep  house,  — yet,  evidence. 
as  has  been  before  observed,  it  is  not  the  oiily  evidence  by 
wfaidi  this  act  of  bankruptcy  can  be  established.     Thus  if  Keeping 
a  man  shuts  himself  up  for  a  month  in  his  bed-chamber,  chamber - 
with  the  exception  of  Sundays,  giving  directions  merely  to 
he  dttied  to  every  body  that  called, — this  will  not  only  be 
snffifiieBt  proof  of  his  keeping  his  house,  but  of  bis  doing  so 
with  uOaii  to  dday  bis  creditors.  (2)     So  where  a  mer-  '^"^P^.^ 
dkant  Je&  his  counting-house  where  he  usually  sat,  and  parlour; 
letiied  into  a  secluded  parlour,  where  he  drew  the  curtains 
to  |Nrevent  being  seen,  and  during  such  seclusion  several 
creditnis  called,  who  must  have  seen  him  had  he  remained 
in  die  coondng-house, — such  a  concealm^it  was  held  suf- 
ficient evidence  of  an  act  of  bankruptcy.  (3)     So  where  a  debarring 
tiadcr  denied  his  servants  not  to  let  into  the  house  any  per-  ^^^^^ 
scms  whom  they  did  not  know,  for  fear  of  being  arrested,—  house; 
and  on  the  fi)ttowing  morning  the  doors  of  the  house  were 
kept  Anij  and  no  person  tiras  admitted,  until  it  had  been 
ascertained  from  the  window  who  he  was, — it  was  held  that 
this  amounted  to  an  act  of  bankruptcy,  though  no  creditor 
Has  actnalfy  doiied.  (4)     If  the  trader,  also,  has  no  clerk 
or  servant,  — as  the  act  of  keeping  house  cannot  then  of 
co«Rie  be  evinced  through  the  medium  of  a  denial^ — it 
will  be  amply  proved,  in  such  a  case,  if  he  shuts  himself 
up  in  bis  honse^  debarring  all  access  to  it,  whereby  his 
creditors  are  delayed.     And,  indeed,  it  may  be  laid  down  or  sediid' 
generallyy  that  wherever  a  trader  secludes  himself  in  his  "^g.l^>>°* 


&  349.  Uayd  ▼.  Heathcote^  supra.    &  C.  65* 
(3)  JDMfoy  V.  Vaugh«m,  1  Camp^ 


60 


or  THB  ACT  or  BANKRtrPTCr; 


[Cb.  8. 


home. 


only  going 
ont  in  the 
erening. 


Banker 

stopping 
pajnnent* 


house,  to  avoid  the  fair  importunity  of  his  creditors,  who 
are  thus  deprived  of  the  means  of  communicating  with 
him,  —  he  begins  to  keep  bouse  within  the  meaning  of  the 
statute.  (1) 

There  may  also  be  circumstances  in  a  man's  conduct 
where  he  has  given  no  orders  to  be  denied,  and  where 
there  is  not  proof  of  a  complete  seclusion,  which  will 
amount  to  an  act  of  bankruptcy  under  this  head  of  heg^n- 
ning  to  keep  house.  As  where  a  trader,  whose  counting- 
house  was  in  a  town,  and  his  dwelling-house  in  thecountiy, 
did  not  go  to  his  counting-house,  nor  into  the  town, — bat 
sent  for  his  papers  to  be  brought  to  his  dwetling-hoase, 
and  only  went  out  for  the  purpose  of  taking  an  evening 
walk  in  the  country ; — Lord  Eldon  said  there  was  no  doubt 
but  that  that  sort  of  keeping  house  would  be  an  act  of 
bankruptcy.  (2) 

A  banker  stopping  paymefU^  or  refusing  to  pay  money 
when  called  upon  for  that  purpose,  does  not  thereby  com- 
mit an  act  of  bankruptcy, — if  he  keeps  his  shop  open,  and 
does  not  conceal  himself.  (S)  And  the  shutting  up  a  bank- 
er's shop  by  one  partner,  is  not  an  act  of  bankruptcy  in 
his  co-partner  residing  in  another  place.  (4) 

In  all  these  cases  of  keeping  houses  as  well  indeed  as  in 
those  oi  departing  from  his  dweUing-house^  or  absenting  him- 
self,  —  what  the  party  says  to  his  servant,  or  any  other 
person,  iDhen  he  leaves  his  dwelling,  or  begins  to  seclude 
himself^  —  is  receivable  in  evidence  to  prove  the  inten- 
tion {B)\  but  what  he  says  must  be  contemporary  with,  or 
immediately  subsequent  to,  the  act  done.  (6) 


(1)    Per    Lord    EUenborough, 
1  Camp.  S7S. 
(2^  Ex  parte  ^otiifitf,  16  Ves.  149. 

(3)  Hopkiru  v.  Grey^  7  Mod. 
139.  Pakenham  y.  Bland^  Ca.  in 
Chancery,  in  Lord  King's  Time, 

4S,  43.  7  Ba.  Ab.  61.  pi.  12,  13. 

(4)  Ex  parte  Mavor,  19  Ves.  543. 


(5)  Jameson  y.  Eamery  1  Esp. 
381.  Bateman  y.  Bmiey^  5T.R. 
512.  B.  N.  P.  40.  Ambrose  v.  Qen- 
don,  Annaly,  267.  4  Esp.  233.  ITi^ 
son  y.  Normany  1  Esp.  334.  Robert^ 
son  y.  Liddelly  9  East,  487. 

(6)  Robson  y.  iCnnp,  4  Esp.  231. 
Marsh  y.  Meager^  1  Star.  353.; 
and  see  pott,  title  ^  Evidence.*' 
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6.  SijSMng  himse^ to  be  arrested^  aru/dddnoi  due.  {I)  Stferhg 
The  otgect  of  this  enactment  is,  no  doubt,   to  provide  ^^^ 
against  a  Tolantary  sabmission  to  an  arrest  for  a  fictitious  reited,  ^c. 
debt;  but  the  suflfering  himself  to  be  arrested  upon  a  bill  of 
exdidDge  n(d  due^  or  indeed  for  any  debt  solvendum  in 

fituro  (if  the  intention  is  to  defeat  or  delay  a  creditor) 
would,  it  is  apprehended,  come  within  the  meaning  of  the 
statute.  ■ 

7.  Yielding  himself  to  Prison.  (2)     The  yielding  must  Ytdding 
of  course  be  voluntary,  and  not  compulsory, — and  the  in-  ^^^ 
teat,  to  defeat  or  delay  a  creditor.    But  a  bondjlde  surrender 

ia  discfaai^  of  bail  will  not  come  within  this  act  of  bank- 
ruptcy; for  that  is  a  duty  incumbent  upon  every  defendant, 
if  oecessary,  to  exonerate  those  who  have  become  sureties 
&r  bim  io  the  action ;  and  as  the  bail  have  a  right  to  take 
and  render  a  defendant  in  their  own  discharge,  (he  being, 
io  the  eye  of  the  law,  already  in  their  custody,)  a  voluntary 
sorrender  would  be  only  doing  that  which  he  might  be  at 
any  time  compelled  to  do  by  his  bail.  If  a  trader,  however, 
vho  is  capable  of  paying,  will,  from  fraudulent  motives, 
voluntarily  go  to  prison, — that  will  be  an  act  of  bankruptcy. 
Therefi»e  where  a  man  was  arrested  for  282L,  and,  though 
he  had  mcHiey  sufficient  to  pay  the  debt,  yet  chose  rather 
to  go  to  prison,  in  order,  as  he  declared,  to  force  his 
creditors  to  come  to  a  composition,  —  he  was  held  to  have 
committed  an  act  of  bankruptcy.  (S) 

8.  Sisffbing  himself  to  be  outlawed.  (4)     An  Outlawry  in  Suffering 
Ldaod  will  not  make  a  man  a  bankrupt  here, — for  that  is  ^^'^^^^ 
considered  as  an  act  of  bankruptcy  committed  abroad.  (5)  lowed. 
And  an  outlawry  suffered  without  the  intent  to  defeat  or 

delay  a  creditor,  is  not  an  act  of  bankruptcy.  (6)    It  is 

(l)Th]swasa]$oanactofbank-  (s)  Ex  parte  Barton,     7  Vin. 

niptcyby  i3Eli2.c.1J.andlJac.l.  Ab.  61. 

CI5.  8. 2.  (4)  This  18  also  from  the  two 

(2)  This  is  also  taken  from  the  statutes  of  Eliz.  and  James. 

ibove-mentioned  statutes  of  Eliz.  (5)  Com.Dig."BaDkrupt/'C.4. 

saAhsnes.  (6)    Bradford   v.    Blpodwortk, 

iKeb.  11.  iLev.  15. 
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laid  down  by  Lord  Chief  Baroti  Coni7iis(l),  (upon  the 
authorities,  as  it  is  presumed,  which  are  dted  below  (2), 
but  he  himself  cites  no  authority  for  the  position,)  that  the 
outlawry  will  not  be  an  act  of  bankruptcy,  if  it  be  reversed 
before  the  commission  of  bankrupt  issues,  —  or  if  it  be  re- 
versed for  default  of  proclamations,  even  after  the  commis- 
sion.    There  is  some  qualification,  however,  as  to  this 
last  position  in  Viner,  which  is  not  noticed  by  Comyns ; 
the  passage  in  Viner  being :  '<  if  the  outlawry  be  reversed 
foi  want  of  proclamations,  all  that  is  done  in  the  mean 
time  by  the  commissioners  is  void ;  contr^  if  it  was  re* 
versed  on  a  writ  of  error**    But  this  can  scarcely  now  be 
considered  as  law ;  for  if  the  outlawry  were  suffered  fraudu- 
lently ab  initio^  with  an  intention  to  defeat  or  delay  a  cre- 
ditor,— no  subsequent  event  would,  it  is  submitted,  be  suf- 
ficient to  clear  the  fraud,  or  prevent  the  operation  of  the 
Bankrupt  law, — any  more  than  a  denial  to  a  creditor,  otice 
made  with  intent  to  delay  him,  can  be  explained  away  by 
any  subsequent  circumstances.  (S) 

9.  Procuring  himself  to  be  arrested.  This  act  of  bank- 
ruptcy is  taken  firom  the  1  Jac.  1.  c.  15*  s.  2.  Any  arrest 
made  by  a  man's  own  procurement  will  come  within  this 
head  of  bankruptcy, — it  being  immaterial  whether  the  ar- 
rest is  for  a  real,  or  a  fictitious,  debt. 

10.  Procuring  his  gpods^  moneys  or  chattels  to  be  attached, 
sequestered,  or  taken  in  execution^  This  act  of  bankruptcy 
is  also  included  in  the  iJac.l.  c.l5.  s. 2.,  with  the  ex- 
ception only  of  the  last  words,  which  have  been  very  pro- 
perly added  in  the  present  statute ;  it  having  been  holden 
under  the  statute  of  James  that  a  fraudulent  execution, 
though  void  as  against  creditors,  was  not  a  procuring  of 
goods  to  be  attached,  —  which  meant  only  a  proceeding  by 

Jbreign  attachment  in  London,  or  in  those  other  towns 
where  that  species  of  process  is  used.  (4) 

(1 )  Com.  Dig.  supra.  (5)  See  ante»  22.;  and  C.  B.  L.  85. 

(2)  7  Vin.  Abr.  61.  pi.  lo.  R.  S.        (4)  Clavey  v.  HayUy,  Cowp.427. 
L.  186.    St9n9*%  Read.  124.  Harmon  v.  SputHtwoodt  cit.  ibid. 
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An  aUadkmeni  out  of  any  court,  for  mere  defatdi  or  .FVowiifi- 

meni. 


lacheSf  would  not  be  an  attachment  within  the  meaning  of  '^^'^^^"^ 


the  slitote ;  for  snch  an  attachment  could  not  be  considered 
to  be  with  a  defendant's  own  procurement  A  sequestra^ 
tion  of  iiiheSf  also,  issued  against  a  person  who  has  a  rec- 
Vary  inpropriate,  for  not  repairing  the  chancel  of  his 
drarch,  is  for  the  same  reason  not  an  act  of  bankruptcy.  (1) 
And  where  a  trader,  hearing  that  a  writ  of  fi.  fa.  is 
issaed  against  him,  clandestinely  conveyed  (iis  goods  out 
of  his  hovise^  and  concealed  them  privately,  in  order  to 
prevent  them  from  being  levied  in  execution,  —  this,  it  was 
delenainedf  though  a  palpable  fraud,  did  not  amount  to  an 
act  of  bankruptcy.  (2) 

11.  Making  or  causing  to  be  made^  either  within  this  Fraudti^ 
realm,  or  elsewhere,  am^  Jraudtdent  Grant  or  Conveyance  of  ^"^  '^^^ 
at^  cf  his  lands,  tenements,  goods,  or  chattels*     This  act  of 
bankmptcy  is  from  the  1  Jac.  1.  c.  15.  s.  2.;  but  it  includes 
any  gruit  or  conveyance  executed  abroad,  as  well  as  those 
executed  in  this  country;  it  having  been  decided  under  the 
statute  of  James,  that  a  deed  executed  in  India,  or  any 
fireign  country,  was  not  an  act  of  bankruptcy,  on  the  ground 
that  no  act  of  bankruptcy  could  be  committed  abroad.  (S) 

The  Giant  or  Conveyance  contemplated  by  the  statute  |^„g^  ^ 
is  a  grant  or  conveyance  by  deed,  with  a  proper  stamp  by  deed. 
aflixed  to  it ;  for  if  the  instrument  only  amounts  to  an 
agreement  to  transfer  or  assign  any  part  of  a  trader's  eflfects, 
or  an  agreement  to  accept  a  composition,  —  it  is  not  an  act 
of  bankruptcy  under  the  above  head.  (4) 

There  are  two  species  of  fraudulent  conveyances  com-  Two  spe- 
prefaended  within  the  statute;  1st,  those  which  are  void,  f^^?« 
eidlier  at  common  law  for  fraud,  or  under  the  statute  of  convey- 
fraudulent  conveyances  (5) ;  2dly,  those  which  have  been  ^<^^* 

(1 )  Com.  Dig. «  Bankrupt,"  C.  2.        (4)  WMiweU  v.  Dimsdale,  Roke, 
(3;  Cole  y.Dazuii,  iLq.  Haym.     168.   WhitwcUY.Tkompttmjl^^p, 

124.  68.     J(dly  V.    WalhSt   5  Esp.  228. 

(5]  In^  V.  Grants  8  T.  R.  530.    Martin  v.  Pcwtresa,  4  Burr.  2477. 

^9Hen  V.  James^  Dick.  535.  Dutton  v.  Morriion,  17  Yea.  202. 

.  (5)  15£liz.  C.5. 
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considered  firaudulent  as  an  evasion  of  the  Bankrupt  law, 
by  distributing  the  trader's  property  in  a  mode,  and  in  pro- 
portions, di£krent  from  what  tliat  law  permits.  And,  in- 
deed it  has  been  said,  that  evety  casCy  of  an  act  of  bank- 
ruptcy iy  deed^  proceeds  upon  the  ground  of  its  being  a 
fraud  upon  the  bankrupt  law.  (1) 

With  respect  to  the  first  class  of  conveyances,  it  would 
be  far  beyond  the  limits  of  the  present  treatise  to  enumerate 
the  various  cases  that  come  within  it,  and  which  must  ne- 
cessarily depend  each  upon  its  own  peculiar  circumstances. 
It  must  suffice  on  the  present  occasion  to  observe,  that 
suspicion  always  attaches  to  a  deed  which  is  executed  in  a 
clandestine  manner j  or  at  an  unseasonable  hour ;  to  one 
which  is  fidsely  datedj  or  contains  unusual  caoenatitSy  or  is 
made  mthout  considerationj  or  where,  being  an  assignmoit 
of  goods  and  chattels,  it  is  not  accompanied  by  the  delivery 
of  them  to  the  assignee.  For  further  information  on  this 
head,  the  reader  is  referred  to  the  numerous  cases  in  the 
books,  some  of  which  are  mentioned  in  the  note.  (2) 

To  the  second  class  of  conveyances,  thereforei  it  is 
proposed  chiefly  to  confine  our  attention;  namely,  those 
which  are  held  void  as  being  in  contravention  of  the  Bank' 
rupt  laWf  and  which,  if  made  by  any  other  person  than  a 
trader,  would  not  be  considered  fraudulent  or  void.  Far 
a  conveyance  by  a  man  who  is  not  in  trade,  either  of  aU 
his  property  for  the  benefit  of  his  creditors  (S),  or  an  as- 
signment of  part  to  one  creditor  in  preference  to  an* 


(1)  Rust  V.  Cooper f  Cowp.  629. 

(S)  Edufardt  v.  Jffarhen,  S  T.  R. 
£87.  WordaU  y.  Smithy  1  Camp. 
335.  BucknaU  v.  Roiston,  Prec. 
Chan.  287.  liOrd  Cadogan  v.  Ken^ 
nett,  Cowp.  432.  HtueHtUon  v. 
Gil/,  3T.R.620,  n.  10  Ves.  145. 
Xidd  V.  RawUmon,  3  Esp.  52.  8  B. 
&  P.  59.  Meggott  y.  MiiU,  1  Ld. 
Raym.  286.  Cole  y.  Davis,  Ibid. 
724.    Dewey  V.  Bayntree^  6  Easty 


25 1 .  Jones  y.  Dtvyer^  1 5  East,  21. 
Leonard  y^  Baker^  1  M.  &  S.  S51. 
Watkms  v.  Bhrch^  4  Taunt.  825. 
Reed  y.  Blades^  5Taunt.  2 1 2.  Sari- 
ley  y.  SmUh,  Buck.  368.  And  see 
alfo  Sir  W.  Evans's  CoDipendium 
of  the  Law  upon  the  Statutes  of 
Fraudi^ent  Conyeyancee. 

(3)  Pickstock  y.  I^sier,  3  M.  & 
S.S71.  Gifts  V.  Netde,  5  Moore, 
19. 


< 
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ocher  (1),  aiE  not  in  themselvies  void,  except  as  thqr  are  Prmub^ 

qppoeed  to  the  policy  of  the  Bankrupt  law.  wmei^ 

Uofkr  the  ibnner  statutes  it  was  originally  decided,  that    

in  Older  to  construe  a  conTeyance  of  a  trader's  lands  or  ^^^^^ 

e&cCs  to  be  an  act  of  bankmpt^,  it  must  have  been  a  con*  as  to  frmi- 

Tcyanoe  of  aU  (2)  his  lands,  or  effects,  — or  of  so  great  a  <i"*">t  ^ 

portion  of  the  latter, — tliat  it  would  not  be  possible  for  him  ances. 

afterwards  with  the  remainder  io  carry  on  his  business  (d); 

for  it  was  held  that  he  might  lawfully  make  a  mortgage 

of  pari  of  his  lands,  or  assign  part  of  his  dfects  with 

posaesuon  delivered,  to  any  particular  creditor,  without 

its  being  deemed  fraudulent,  or  an  act  of  bankruptcy.  (4) 

If  sDj  fart  of  his  estate  or  efiects  was  excepted  in  an 

assigmiient,  which  purported  to  be  an  assignment  oi  aOf-^ 

then  the  qaeatiim  was,  whether  the  exception  was  colour* 

able  or  noC  (5)     This  construction  was  consbtent  with  the  DistSnc* 

eoactment  of  the  statute  then  in  force  relating  to  this  tioobo- 

tween  the 
parricqlar  act  of  bankruptcy,  -—the  words  of  the  1  Jac.  1.  present 

&  15.  8. 2.  being  *'  any  fraudulent  grant  or  conveyance  of  ^^  ^^ 

his,  her,  or  their  iands^  tenements,  goods,  or  chattels :"  and  enact- 

not,  as  in  the  present  statute,  ^*  any  fraudulent  grant  or  ™c°t. 

conveyanoe  ^  amf  of  his  lands,  &c«'*    Another  and  more 

siodeni  dass  of  cases  extended  this  rule  of  construcdon,  by 

hoUii^  that,  where  the  eflfect  of  an  assignment  would  be  to 

prevent  a  fiur  and  equal  distribution  amongst  the  creditors, 

— then  the  assignment  of  only  jpar^  of  the  effects,  and  though 

made  to  a  honiJUle  creditor,  yet  if  made  in  contemplation  of 

bankruptcy,  became  itself  the  very  act  (6) ;  for,  though  not 

a  cQDvcyanoe  of  aU  his  efiects,  it  was  nevertheless,  as  to 

die  part  actually  conveyed,  a  means  whereby  his  other 

crediton  might  be  defeated  or  delayed ;  and  this  last  mode 


(1)  JBtiwiek  T.  CaiBand,  5  T.  R.  (4)  Wiiton  v.  Dt^,  3  Burr.  sso. 
\4.  Im^  ▼.  Gnmi^  IlncL  55a  (5)  GayMi^%  case,  1  Burr.  477. 
WiUmwt^  8  T.  R.  528.         (6)  Cowp.  124.  lAnUm  v.  BaH- 


▼.  Bowdl^  4Ea8t,  1.  Ult,  3\^8. 4?.    Bewm  v.  WaUt^ 

(S)  1  Burr.  467.  Doug.  86.     WKiiweU  v.  Thwnpism^ 

(s)  Doog.  2S9.  1  Bl.  5S2.  Lam    1  Esp.  68. 
%2BI.90e. 
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of  oonstnicdoii  is  oonsialeBt  with  the  words  and  the  spirit 
^^^^  of  the  present  enactmeirt.  As  the  law  now  staadsi  tfaere- 
fatCf  aoy  gnmt  or  conveyance  of  ang^  portion  of  a  hank- 
mpt's  property,  which  may  give  an  undue  preference  to 
any  particular  creditor, — or  which,  in  the  words  of  the 
statute,  may  be  made  ^'  with  intent  to  defeat  or  delay  his 
creditors''  g^ierally, — ivill  be  considered  an  act  of  bank- 
ruptcy ;  the  material  thing  for  consideration  being,  the  m- 
teni  and  purpose  of  the  bankrupt  in  making  the  giant  or 
conveyance. 

But,  first^^Bs  to  those  cases  where  a  trader  conveys 


"at^f     the  whoU  of  his  effects, 
effects,  A  Grant  or  Conveyance  of  the  whole  of  a  trader's  pro- 

^  t^f  ^  perty,  which  may  be  valid  as  between  the  bankrupt  and 
bank-  the  other  party  to  it,  may  be  fraudulent  by  reason  of  cd- 
niptcj.  lusion  or  deceit  on  tlie  part  of  the  trader,  and  its  tending 
U>  the  injury  of  his  other  creditors;  as  where  he  continues 
in  poss::ssion  of  the  property  assigned, —  by  which  means  he 
obtains  a  &lse  credit  amo^g  those  who  deal  with  him. 
Thus  where  a  trader  assigned  all  his  estate  and  interest  in 
certain  premises,  and  also  all  his  stock  in  trade  to  a  par- 
ticular creditor,  for  the  purpose  of  securing  him  the  re- 
payment of  advances,  at  the  same  time  remaining  himsdf 
in  possession  oS  every  thing  conveyed  by  the  deed,  and 
having  in  fiict  nothing  of  value,  but  what  was  comprised 
therein,-— he.  was  held  to  have  conunitted  an  act  of  bank* 
rupti7.(I) 

So  where  a  trader,  finding  he  could  not  stand  his  groaadt 
assigned  to  one  of  his  creditore  every  thing  he  hcid  in  the 
worlds  to  secure  an  unliquidated  debt,  keeping  possession  of 
the  property,  and  giving  a  letter  of  attorney  to  his  om 
derk  to  collect  in  the  debts, — the  Court,  after  observing 
that  the  deed  was  made  to  prefer  the  assignee  to  the«trader's 
other  creditors,  and  that  his  own  clerk  was  invested  with 
the  management  of  his  eiieets,  instead  of  the  comnussioner% 
decided  that  he  became  a  bankrupt  the  moment  he  exe- 

(l)  Wortletf  V.  De  Maiiat,  1  Burr.  467. 
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coted  the  deed.  (1)  Aad  the  MHie  poht  wa»  ri4«d»  wlwm  i^WiiMiM- 
atrnderexecotedabillofiatoofaflbafleflectBtaacwd^  ^^^^ 
tbcNi^  lie  was  pot  into  poMeBsion  of  tbem  the  nest  day.  (2)  ., 

Niather  does  it  render  such  an  iD3tniment  lew  an  eel  erf*  When  • 
hmkivpusy^  that  it  i«  given  by  tbe  trader,  when  under  ar-  ^J^ 
rest  at  the  salt  of  the  very  creditor,  to  vHbom  it  is  so  made 
er  givsen.  (S)  Nor  though  the  creditors,  (widi  whom  sach 
deed  was  in  the  fiist  instance  concerted,)  afterwards,  and 
when  it  is  eocecutad,  change  their  purpose,  unknown  to 
tbe  bankrupt,  and  praeure  a  commiwion  to  he  issued 
against  him,  firanded  on  tbe  very  deed  as  tb^  act  of 
baakroptcy.  (4) 

And  it  makes  no  deference,  whether  tho  aasignment  is  Awign- 
made  to  secure  a  present  debt,  or  to  indemnify  a  sme^  bdem^ 
who  is  only  lifcely  to  become  a  creditor ;  finr  the  misdnef  a  nire^. 
arising  to  the  bankrupt's  other  creditors  from  the  undue 
preference^  is  precisdy  the  same.    As  where  the  bankrupt 
had  borrowed  of  a  cnMlitor  a  sum  of  money,  for  the  pay* 
mcot  of  which  the  defendant  became  surety  in  a  bond,  and 
die  bankrupt  conveyed  to  tha  defendant  aU  bis  estate  and 
effects,  and  stock  in  trade,  and  a  nomimal  pomtmon  was 
given  by  delifeiy  of  a  silver  spoon,  there  being  a  proviso 
in  the  deed^  that  until  the  defendant  was  damnified,  he 
shoold  not  take  actual  possession-^ this  was  decided  to  be 
an  act  of  baidaruptoy,  though  the  bankrupt  continued  sol- 
vent ibr  three  years  after  the  opnveyanoe;  on  the  ground, 
dmt  it  was  intended  to  give  an  unAte  preference  to  the    . 
sorety,  when  he  became  a  creditor  •*-  and  that  the  convey- 
sooe,  bai^  of  all  his  stock  in  trade^  destroyed  in  reality  his 
capacity  of  tradii^ — for  he  could  not  afterwards  feirly  seU 
an  oonce  of  merchandise,  the  whole  bel<mging  to  anothei: 
person.  (5)    And  an  exclusion  of  only  one  creditor  firom  Where 
the  benefit  <^  such  an  assignment,  will  not  pre?ent  its  being  ^or*^ 


(1)  li^ibMi V.  A^ S fiiiffr..9S7.  iA)TafpetdenY.Burgfu^4EaiBt, 

{%)  Backer  T.  Eoita^  Doug.  9BM,  S30. 

(s)  NemUm  v.  dssl^,  7  East.  (S)  Hassells  v.  SSmptaff^  Doug, 

las.  S9.  1  Brown,  99. 
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considered  an  act  of  bankruptcy)  in  the  same  manner)  as  if 
such  creditor  bad  been  preferred  to  the  rest;  neither  would 
a  colourable  exception  in  the  deed  of  an  inconsiderable  part 
of  the  trader's  property,  prevent  its  being  so  considered — 
as  where  a  trader  made  an  assignment  of  the  bulk  of  bis 
property  (except  his  household  goods  and  some  other  ar- 
ticles,) to  trustees  in  trust,  to  pay  themselves  and  all  the 
creditors  mentioned  in  a  schedule,  in  which  schedule  one 
creditor  was  parposely  omitted — Lord  Hardwicke  was 
clear  that  the  assignment  was  an  act  of  bankruptcy.  (1) 

The  above  cases,  we  perceive,  relate  to  assignments  for  the 
benefit  of  oii^  or  more  creditors  to  the  exclusion  <rf'others ;  and 
as  the  necessary  consequence  af  such  a  transaction  is  to  give 
an  undue  preference,  it  seems  but  just  and  reasonable  that  an 
assignment  of  this  nature  should  be  held  fraudulent  against 
those  creditors,  who  are  excluded  from  the  benefit  of  it. 
The  following  decisions,  however,  invalidate  assignments 
for  the  benefit  of  all  the  creditors,  the  justice  of  which  it 
is  not  so  easy  to  comprehend  (2) ;  though  die  professed 
principle  on  which  they  proceed  is,  that  the  insolvent's 
property  may  be  more  effectually  administered  for  the  good 
of  the  creditors  under  the  provisions  of  the  Bankrupt  law, 
than  under  the  management  of  trustees  privately  selected 
for  that  purpose  by  the  party  himself.  (S) 

And  here  it  may  be  as  well  to  notice  an  important  I'e- 
striction  which  is  added  by  the  present  statute  to  this  act  of 
bankruptcy*  By  the  4th  section  it  is  provided,  where  die 
conveyance  is  by  deed  to  trustees  for  the  benefit  of  all  the 
creditors,  that  it  shall  not  be  deemed  an  act  of  bankruptcy, 
unless  a  commission  issue  within  six  calendar  months  from 
the  execution  of  it — provided  the  deed  is  executed  by  every 
trustee  within  fifteen  days  after  the  execution  of  it  by  the 
trader^*and  the  execution,  both  by  the  trader  and  the  trus- 


(1)  Ex  parte  Foord^  dU  l  Bnrr. 
477. 

(9)  uVes.  148.  17Ves.  198. 
(5)  See  some   forciUe  obserr- 


ations  upon  this  subject,  by  %  W. 
D.  Evans,  in  his  letter  to  ^  S. 
Rflitnilly,  page  175. 
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tees,  be  ittesled  by  aa  attorney  or  solicitor — and  notice  be  .PWwAi- 
given,  widim  two  months  after  the  execution,  by  the  trader  '^  ^'^ 
(if  bereade  in  London,  or  within  for^  miles  thereof)  in  ■- 

tbeloodoo  Gazette,  and  in  two  London  daily  newspapers; 
^  if  be  reside  beyond  that  distance,  then  in  the  Gaaiette^ 
Aod  one  London  daily  newspi^r,  and  one  provincial 
nevsp^ier  published  near  to  the  trader's  residence ;  which 
ootioe  must  contain  the  date  and  execution  of  the  deed, 
nd  tbe  name  and  place  of  abode  respectively  of  every  such 
tnistee,  and  of  such  attorney  or  solicitor* 

This  clause  will  remove  several  difficulties  previously 
ccmnected  with  trust  deeds  for  the  benefit  of  creditors — 
vliidi  oonld  be  avoided  formerly  at  any  time,  as  an  act  of 
bu&roptcy,  by  an  outstanding  creditor,  not  a  party  to  the 
deed;  under  such  a  deed,  th^efore,  no  purchaser  was  ever 
safe;  fi»r  he  could  never  be  sure  that  all  the  insolvent's 
orediUHv  had  executed  the  deed. 

An  assignment  of  a  trader's  effects,  however,  for  the  Not  if  ail 
benefit  of  off  his  creditors,  will  only  be  an  act  of  bankruptcy,  ^^^'^ 
vhen  they  do  not  all  assent  to  the  deed ;  for  no  creditor,  sent. 
who  is  either  a  party  or  privy  to  the  assignment,  or  has 
even  acted  under  it,  can  afterwards  set  it  up  as  an  act  of 
h8nkFaptcjr(l) ;  though  this  estoppel  only  applies  to  such 
pait^  B8  petitioning  creditor^  and  not  to  one  who  happens 
to  be  elected  an  assignee  under  the  commbsion.  (2) 

Tbe  first  case  involving  the  consideration  of  an  assign- 
meot  for  tbe  benefit  of  aU  the  creditors,  was  decided  by  Lord 
Msnsfidd — in  which  he  held,  that  such  an  assignment 
made  by  a  trader  to  two  of  his  creditors  in  trust  for  them- 
selves and  the  rest,  was  an  act  of  bankruptcy,  unless  every 

(l)  Bamford  v.  Bartm^  2  T.  R.  parte  Battier,  Ibid.  426.    But  a 

^.  n.  Ex  parte  Cdwkweli,  1  Rose,  party  is  not  prevented  from  suing 

SI3.  £x  parte  Wholly,  1  P.Smith,  out  a  commission  upon  a  different 

Us.  Ex  parte  Crawford^  1  Christ,  act  of  bankruptcy  committed  by 

B.L  137.  188.     Bai:k  v.  Gooch,  the  trader  previously  to,  and  en- 

iHoIt,  13.  4  Camp.  S3S.    Hick*  tirely  independent  of  the  deed. 

T-  BwrfiU^  Und.  935  n.    Ex  parte  Doe  v.  Anderson,  1  Star.  263. 
^^,  1  Mad.  598.   1  G;  &  J.  84.        (2)  7\ijDpem/m v.  ^urgcM,  4 East, 

^  psrte  Kilner,  Buck.  104.    Ex  230.  Jackson  v.  Irwin,  8  Cowp.  49. 
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ereditor  bad  ooiicurred(l);  and,  in  coofonmlf  widi  this 
dedsioQ)  it  was  afkerwards  held,  that  where  several  {MUtners 
by  deed  assigned  aU  their  partnership  efleets.  Bee.  to  tnis* 
tees  fixr  the  benefit  of  theif  crediloTB,  and  some  of  the  se- 
parole  crsditors  of  one  of  the  partners  did  not  assent  to  it, 
the  assignment,  as  to  such  partner,  was  an  aot  of  bank- 
ruptcy.  (2)  And  a  condition  inserted  in  such  a  deo^  that 
It  shall  be  void  if  the  parties  think  fit  (3),  or  if  a  conuius- 
sion  of  bankruptcy  be  taken  out,  or  if  all  the  creditors  do 
not  sign  within  a  given  period  (4)  —-will  not  make  it  less  an 
act  of  bankruptcy.  Where  such  an  assignment,  however, 
purports  to  be  made  by  several  partners,  and  one  of  than 
never  executes  the  deed  — it  is  veiy  doubtfiil,  (unless  the 
deed  was  expressly  meant  to  be  a  several  deed,)  whether  in 
this  case,  the  assignment  would  be  an  act  of  bankruptcy, 
even  against  the  partner  who  executes  it;  for  he  might 
not  intend  to  give  the  deed  any  efiect,  unless  the  other 
partner  also  devoted  his  share  of  the  partnership  property 
Ibr  the  purposes  of  the  assignment — which  he  does  not  do, 
in  &ct,  if  he  fails  to  execute  the  deed.  (5)  And  an  assign- 
ment of  a  trader's  effects,  which  is  not  drawn  according  to 
the  instructions  given  to  his  attorney  to  prepare  it,  cannot 
be  set  up  as  an  act  of  bankruptcy ;  for  it  is  not  its  deei^ 
when  it  is  drawn  up  contrary  to  his  intention.  (6) 

An  assignment,  however,  made  by  a  trader,  resident  in 
India,  of  otf  his  eflfects,  in  trust  for  creditors,  in  certain  pro- 
portions agreed  upon  by  all  parties  there,  has  been  held  to  be 
not  an  act  of  bankruptcy — the  transaction  being  perfectly 
fair  at  the  time,  and  without  any  fraudulent  intention.  (7) 


(1)  KetUe  V.  Hammond^  1  C.  B. 
L.  89. ;  and  see  Harman  y.  F^iher^ 
Per  Lord  Mansfield,  Cowp.  125. 

(8)  Edehardt  v.  WUwn^  sT.R. 
140. 

(s)  Tappendenr,Burgnt^  4East9 
880. 

(4)  DtOton  y.  Jforrwofi,  1  Rose, 
SIS.    nVes.  199. 

(5)  Ibid»  315.  P^  Lord  BIdon. 


(6)  Ex  parte  Norrit^  1  G.  ft  J. 
S83. 

(7)  Inglii  y.  Grofdy  5  T.  R.  530. 
This  seems  somewhat  irrecondle^ 
able  with  many  of  the  former  de- 
cisions—but there  was  another 
ground  for  the  decision  in  this 
case,  which  would  not  now  applf » 
▼iz.  that  the  trader,  beins  in  India 
at  the  time  of  the  execution  of  the 
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&c0fii%f— Where  a  trader  aasigOB,  or  ooiivey$y  only,  ^^^udw 
j«rtofhBproperQr.  Jj^^^ 

Some  few  of  the  older  cases  seem  rather  opposed  to    -"^    — 
the  doctriiiey  that  an  assignm^it  of  only  part  of  a  trader's  mj^^ 
eSoets  smoonted  to  an  act  of  bankruptcy  (1);  but  they  part  61 
bt?e  beoi   completely   overruled    by   subsequent    deci-  *^^*» 
siaos,  all  of  which  lay  down  on  this  subject  one  uniform 
nde;  namely,  that  a  conveyance,  either  of  aliy  or  partf 
of  an  insolvent's  property  in  favor  of  fewer  than  all  the 
credifon,  is  an   act  of  bankruptcy;   because  it  is  the 
nems  whereby  creditors  may  be  defeated  or  delayed.    But 
an  asHgnment  of  part  of  the  effects  is  only  considered  onlyfinatt- 
frandolent,  when  made  in  contemplation  of  banirtq)teyf  for  ^^«i  hi 
a  sobat  trader  has  a  right  to  make  over  any  portion  of  contem- 
bK  property  that  he  chooses,  either  in  satisfaction  of  a  j^^^*^  ^^ 
debci  or  for  any  o|her  purpose.  (2)     It  is  only,  therefore,  hiptcy. 
when  his  circumstances  are  such  as  must  render  him  uur 
•Ue  to  pay  all    bis  creditors  their  demands  in  full,  that 
an  assignment  oi part  of  hb  effects  to  any  one  creditor  can 
be  OQQsidered,  with  intent  to  give  that  creditor  an  undue 
J^erence aner  the  rest;  and  as  this  is  contrary  to  the 
whole  qnrit  and  meaning  of  the  Bankrupt  law,  it  is  now 
held,  not  ody  void  as  against  the  other  creditors,  but  also 
an  act  of  budcrnptcy  in  itsel£ 

Therefore^  where  a  trader,  being  in  insolvent  circum-  Instances 
itanoea^  borrowed  120/.  of  his  brother,  and  in  consideration  ^^^® 
of  this  loan  assigned  to  him  one-third  part  of  all  his  effects,  deed  held 
ttxlabaconded  two  days  after  the  assignment — though  the  fra"<^"ient. 
brodier  toc^  immediate  possession  of  the  goods,  and  exer^ 
dsed  dear  acts  of  ownership  by  exposing  them  to  sale,  and 
anying  on  the  trade,  and  had  not  the  least  knowledge  of 
the  inaolvency — the  Court,  notwithstanding  they  acknow- 

iMignoient,  was  not  in  a  Mtuation  of  the  new  statute,  be  construed  an 

in  which  the  Bankrupt  laws  o^ihu  act  of  bankruptcy, 

enobycoold  bave  any  operation  (l)  Small  v.  O^ky,  S  P.  Wm. 

ato  opoa  him  or  bis  property.  A  427.     Hooper  y,  SrmtA^  lBl.441. 

dnd,  though  ejtecuted  abroad^  may  Cock  v.  Gi!odfeUow,  10  Mod.  480. 

flov.howerer,  under  the  3d  section  (8)  Jacob  v. Shepherd^  1  Burr. 479. 
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.FVoiidif-      ledged  it  to  be  a  hard  case  upon  the  brother,  dedded  that 


lent  coft' 
vey&Hcc 


the  deed,  by  reason  of  the  preferencCf  was  fraudulent  and 
void ;  and  added,  that  if  they  were  to  let  such  a  deed  stand, 
they  should  tear   up   the  whole  Bankrupt  laws  by  the 
roots.  (I)     So  where  a  trader,  being  pressed  by  a  creditor 
for  payment,  conveyed  estates  in  trust  to  sell  and  pay  the 
creditor,  with  a  further  trust  to  pay  debts  to  certain  rela- 
tives—  this  was  considered  an  undue  preference  of  those  re- 
latives, and,  as  such,  an  act  of  bankruptcy.  (2)     So  where  a 
man,  after  agreeing  to  have  a  commission  of  bankruptcy  sued 
out  against  him,  and  who  could  only  pay  85.  in  the  pound, 
assigned  a  lease  to  three  of  his,  creditors,  to  secure  the 
payment  of  money  due  to  them,  and  then  in  trust  for  him- 
self^—the  assignment  was  held  fraudulent  and  an  act  of 
bankruptcy,  because  done  in  immediate  contemplation  of 
becoming  a  bankrupt.  (3)     So,  also,  where  a  banker,  being 
insolvetUj  conveyed  part  of  his  reaKand  personal  estate  to 
his  son,  who  had  in  &ct  entered  into  engagements  for,  and 
advanced  money  to  his  father,  in  amount  more  than  the 
value  of  the  estates,  and  who  took  possession  of  the  pro- 
perty immediately  on  the  execuUon  of  the  deed  —  Lord 
Mansfield  laid  it  down  as  clear  law,  that  if  in  contem- 
plation of  bankruptcy  a  man  conveyed  to  the  fairest  ere- 
ditor  that  ever  existed  —  though  the  deed  would  not  be 
fraudulent  as  between  them —  yet  as  it  tended  to  defeat  the 
Bankrupt  law,  by  giving  a  preference  to  one  creditor,  it 
was  a  fraud  upon  the  rest,  and,  consequently,  an   act  of 
bankruptcy.  (4)     And  even  where  a  trader  continued  to 
carry  on  his  trade  for  three  years  after  the  execution  of  a 
conveyance  of  part  of  his  property  in  favour  of  particular 
creditors,  and  the  conve)rance  itself  remained  in  the  pos- 
session of  the  bankrupt — it  was  held  to  be  a  question  for  a 
jury  to  consider,  whether  such  a  conveyance  was  not  fraudu- 

( 1 )  lAtUtm  V.  BarOet^  3  Wiis.  47. ;        (3)  Devon  v.  WattSy  Doug.  85. 
and  see  Cowp.  124.  (4)  Romtd  v.  Hope  Bnde^  1  C.B. 

(9)     Morgan      v.      Horteman,  L.  94.      WkitweU     v.     Thomp^on^ 

5TiMint.  i.41.  JEsp.68. 
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lenl^  as  being  vcrinntarily  made^  and  in  order  to  give  an  «i»*  j^tmdw 
duepr^mee  to  the  prgndioe  of  the  general  creditors.  (1)    '^  '^^^ 

ItwBsdiscassedinonecase (2), whether asettlemeDtmade    \ 

bj  .  tnder  previons  to  and  in  oontempUtton  of  marriage,  Q"^- 
was  fraudulent  against  creditors;  bat  there  is  no  express  riage  tet- 
detennination  on   the  subject;   though,  if  the  wife  was  tlemeoL 
dearly  proved  to  be  a  party  to  any  intent  to  defeat  or 
dday  the  creditors — such  a  settlement  would  then  of  course 
be  considered  fraudulent  as  to  the  wife,  and  an  act  of  bank- 
mptcj  oo  the  part  of  the  husband.  (S) 

But»  though  an  assignment  of  any  pari  of  a  trader's  When  ■»- 
eflSscts  will  be  fraudulent,    if  made  in  contemplation  of  ■^■"^t 
bsdmiptgr,  and  with  a  view  to  prefer  one  creditor  to  an-  fraudu- 
odier,  yet  if  made  bond  Jlde  for  a  just  debt,  and  without  ^^^* 
contemplating  that  event— it  will  then  neither  be  xoid,  nor         ^ 
an  act  of  bankruptcy.     As  where  a  merchant,  several 
months  before  his  bankruptcy,  assigned  specific  goods  in 
the  hands  of  his  factors  to  a  particular  creditor,  in  trust 
&r  himself  and  certain  other  creditors,  and  the  trusts  of 
the  deed  were  immediately  and  openly  carried  into  exe- 
colkin — this  assignment  was  held  to  be  no  act  of  bank- 
ruptcy. (4)    So  the  assignment  of  several  debts  mentioned 
in  a  schedule  annexed  to  the  assignment,  to  indemnify  the 
sureties  of  the  assignor,  was  held  good — he  not  becoming  a 
bankrupt  till  a  month  afterwards,  and  not  having  his  bank- 
ruptcy in  contemplation  at  the  time  of  the  assignment.  (5) 

And  though,  as  we  have  seen,  the  remaining  in  possession 
of  the  property  after  die  assignment  is,  prima  faciet  evidence 
of  fraud  (6) — yet,  when  such  possession  is  given  to  the 
creditor  as  the  nature  of  the  case  will  admit,  that  will  re- 
move all  fraudulent  imputation.  For  in  many  cases  —  as 
where  goods  are  bulky,  or  in  a  place  of  distant  deposit— 

(!)  Pmliing  v.  Tucker,  4  B.&  A.  (4)  Jacob  v.  Shepherd^  1  Burr. 

W9.  478. 

(f)  Cmmpkm  y.  Cotton^  17  Ves.  (5)  Unwm  v.  Ohver,  1  Buit.481. 

Hs.  (6)  And  see  post  "^  Reputed 

(S)  Ex  parte  Huihctford,  cit.  Ownership." 
17  Ves^  36S.     Ex  parte  Matfor^ 
I  Mont.  Dig.  note  A. 
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Fraudth     there  cannot  be  an  actual  transmutation  finosn  hand  to  hand ; 

veviMx.      and  a  deliFery  of  a  symbol  of  ownership  wUl  then  be 

sufficient.    Thus,  where  an  engineer  was  employed  by  a 

Canal  company  to  build  locks  and  bridges*  and  purchased 
timber  and  other  materials  for  that  purpose  (with  money 
advanced  him  by  the  company)  which  were  laid  cm  the 
banks  of  the  canal,  and  on  the  company  advMicing  him 
more  money  to  pay  some  of  his  debts,  he  executed  a  bill 
of  sale  to  them  of  such  timber  and  materials*  and  de» 
livered  to  them  a  copper  halfpenny  as  a  symbol  of  trans- 
fer—  it  was  held  that  the  bUl  of  sale  was  not  an  act  of 
bankruptcy,  it  being  in  reality  intended  for  the  benefit  of  his 
other  creditors — as  it  was  given  by  him  in  consideration  of 
an  advance  of  money  made  for  the  purpose  of  enabling 
him  to  pay  them,  and  carry  on  his  bushiess*  (1)  So  where 
a  trader  conveyed  freehold  property  to  trustees,  for  the 
purpose  of  raising  money,  in  order  that  he  might  meet  all 
demands  upon  him  with  greater  facility — such  a  convey- 
ance was  held  not  fraudulent,  as  there  was  no  contemplaiion 
of  bankruptcy  at  the  time^  and  no  preference  or  exclusion  of 
any  particular  creditor ;  and  it  was  considered  to  be  only 
disposing  of  an  inconvenient  property,  the  better  to  apply 
it  to  the  purposes  of  his  business,  which  would  be  for  the 
benefit,  and  not  to  the  prejudice^  of  his  creditors.  (2)  And 
even  where  a  trader  was  insolvent  at  the  time  of  such  a 
conveyance,  it  was  held  to  be  no  act  of  bankruptcy,  where 
no  Jraud  was  imputed,  and  there  was  no  design  to  put  the 
property  in  a  train  of  distribution  difierent  from  that  of  the 
Bankrupt  law.  (S) 

The  Grant  or  Conveyance  intended  by  the  statute*  is  a 

ance^a    P<^^  ^^  conveyance  by  a  trader  of  his  awn  property-— and 

tn^er,  not  not  of  property  conveyed  by  another  person  to^orin  trust 

for  him.    Therefore,   where  a  trader  is  a  party    to    a 

fraudulent  assignment,  and  expects  to  derive  benefit  fix>ni 

(1)  Mottton  V.  Moore,  7T.It67.        (3)  Barney  r.  Vyner,  1  B.  &  B. 

(2)  Barney  v.  Damon,  1  B.  &    482. 
E408.   4Nioore,  136.   Ibid.  588. 
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to  him. 
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k  as  ofl^pMr— tIiDii|^  U  i«  an  act  of  bankruptcy  m  the  an*  Fraudw 
signixv  ^ncl  abo  void  as  to  the  assignee — yet  it  is  not,  in  re-  ^^J^ 
gaid  tp  the  latter,  an  act  of  bankruptcy.    As  where  A.  and  gift. 

R,  being  partners,  and  insolvent,— A*  assigned  oertatn    

pwyerty  to  B^  in  trust  for  the  wife  of  B.  (who  was  A/s 
daughter)— it  was  held  to  be  no  act  of  bankruptcy  by  B*, 
BotwilhstandiBg  he  was  a  party  to  the  deed.  (1) 

Wbere  the  Giant  or  Conveyance  rdiad  on  as  the  act  of  PbioI  en- 
buktuptcjj  catmoi  be  produced  before  the  commissioners,  °^^^ 
thqr  may  receive  parol  evidence  of  its  contents(S);  and  if 
the  pvty,  in  whose  possession  it  is,  raises  to  produce  it, 
they  have  now,  by  the  Sith  section  of  the  new  statute^  au« 
thori^  to  commit  him  for  such  refusal.  (8) 

12.  Makings  or  causing  to  be  made^  amf  Jrandukni  Sur-^  Frauds 
raiercfanj^qfAisCopt^hold  lands  or  tenements.    This  is  a  ^^^jj^f 
new  act  of  bankruptqr  created  by  the  present  statute,  and  ccpyMdt. 
very  propeiiy  introduced  into  it,  to  remedy  an  inconve* 
ttieoce  in  the  construction  of  the  former  Bankrupt  laws— 
under  which  it  was  held,  that  as  no  process  of  execution 
can  issue  to  levy  a  debt  upon  a  copyhold  estate,  a  suv'- 
render  (f  copyhold  property,  dierefore,  however  fraudulent, 
was  not  an  act  of  bankruptcy —  since  it  could  not  be  said 
to  defeat  or  delay  creditors,  who  had  no  means  at  law  of 
touching  that  description  of  property.  (4) 

Hie  same  rules  of  construction  as  to  thejratid  of  the 
uransaction,  and  the  intent^  will  of  course  apply  to  this,  as 
to  the  two  preceding  acts  of  bankruptcy. 

IS.  Makings  or  causing  to  be  made^  any  fraudulent  Gifi^  Fraudur 
Ddsfoery^  or  Trantfer  qfany  of  his  Goods  or  Chattels.    This  ^^nigiftor 
k  also  a  new  act  of  bankruptcy  created  by  the  statute,  and   "^^' 
removes  a  great  inconsistency  that  formerly  prevailed  in 
rhe  Bankrupt  law.    For,  though  a  fraudulent  gift  or  trans- 
fer iy  deed  was  held  an  act  of  bankruptcy,  it  was  decided, 

(1)  WUtmeUy.  Tkompton,  1 E^.        (S)  Ex  parte  TreatAer,  Buck.  1 7. 
<8.  (4)  Ex  parte  Cockskott,  5  Bro. 

(9)  Ex  parte  Cawkwell,  19  Ves.    502.     1  C.  B.  L.  162. 

234. 
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Praudu-  ^^  ^  ^^  Of  Bi^J  transfer  of  goods,  net  Inf  deed — however 
lentg^.  fraudulent  the  scheme  might  be  in  preference  of  one  ere- 
ditor  to  another,  and  as  such  vmd — was  nevertheless  not 
an  act  of  bankruptcy.  ( 1 )  The  rules  of  construction  re- 
ferred to  under  the  last  head,  will  likewise  equally  apply 
to  this. 

The  Gifi^  DeHvery^  or  Transfer  intended  by  the  statute^  is 
one  that  is  either  fraudulent  at  common  too— or  fraudulent 
as  being  made  in  contemplation  of  bankruptof;  and,  as  every 
transfer  of  this  latter  description  amounts  to  a  Jirauitieni 
preference^  the  reader  is  referred  to  a  subsequent  part  of 
this  work  for  the  law  on  that  subject,  where  all  the  de- 
cisions are  collected.  (2)  Any  assignment,  or  transfer  of 
property,  also,  by  an  insolvent  trader  to  any  of  his  children 
(except  upon  their  marriage),  or  to  any  other  person,  within 
the  terms  of  the  seventy-third  section  of  the  new  statute, 
will  fell,  it  is  apprehended,  under  this  act  of  bankruptcy. 


The  above  are  all  the  acts  of  Bankruptcy,  where  the  intent 
of  the  party  is  a  main  and  principal  ingredient  in  the  com- 
position of  the  act ;  the  remainder  are  perfectly  independ- 
ent of  any  intention  of  the  trader,  being  deemed  of  them- 
selves sufficiently  indicative  of  his  insolvency,'  so  as  to 
render  him  a  fit  subject  for  a  commission  of  bankrupt. 
Lying  m  I*.  Having  been  arrested^  or  committed  to  prison  for  debty 

pritinu  ^  Qf^  Qfy  attachment  for  non-payment  of  money^  and  there- 
upon^  or  upon  any  other  arrest  or  commitment  fn-  debt  or 
non-payment  of  money ^  or  upon  any  detention  for  debtj  lying 
in  prison  for  twetity-one  days ;  or  having  been  arrested  or 
committed  to  prison  for  any  other  cause j  and  afterwards  lying 
in  prison  for  twenty-one  days,  after  any  detainer  for  debt 
lodged  (gainst  him  and  not  discharged 

The  period  of  lying  in  prison,  it  will  be  observed,  is 

(1)  Martm  v.  Petntreu,  4  Burr.        (2)   See  post.  «  Assunment," 
2478.  Doug.  87.  part  2.  sect  6. 
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ooQsidenibly  shorter  than  that  reqaired  by  the  former  Bank*  Lying  m  ' 
nipt  law — which  vfBs  first  8ix(l),  and  afterwards  reduced  P'^***^ 
to  two  (2)  months— and  seems  in  all  respects  a  verj  proper 
alteration.  For  a  trader  may  reasonably  be  held  insolvent^ 
whose  credit  is  so  bad,  that  after  being  arrested  for  debt^ 
he  cannot,  in  the  coarse  of  three  weeks,  either  find  money 
to  settle  the  demand,  or  prevail  upon  some  persons  to  be 
bail  for  him  in  the  action ;  and  if,  on  the  contrary,  he  h 
Me  to  do  so — then  his  neglect  cannot  be  supposed 
to  arise  from  any  thing  less  than  a  fraudulent  intention ;  in 
dther  of  which  cases  it  is  high  ttine  for  the  creditors  to 
look  to  themselves,  and  compel  a  distribution  of  his  effects. 

The  arrest,  in  order  to  become  the  date  from  which  the  Arrest 
imprisonment  is  reckoned,  must  be  in  all  respects  a  lawfid  ^^^^^^^ 
arrest     An    arrest,   therefore,  which  in  its  inception  is  itsincep- 
strictly  unlawfid,  and  which  only  becomes  lawful  by  sub-  °^°' 
sequent  relation,  is  not  such  an  arrest  as  is  required  by  the 
act.    Thos,  though  an  executor  may  liefore  probate  arrest 
a  debtor  to  the  estate,  and  is  justified  in  so  doing  if  he 
afterwards  proves  the  will,  and  takes  out  letters  of  admini- 
stratioQ  (S) — yet,  if  the  defendant  on  such  an  arrest  should 
ooDtiniie  in  prison  the  whole  21  days  mentioned  in  the 
statute,  this  would  not  be  held  to  be  an  act  of  Bankruptcy; 
for  thoogh  the  arrest  becomes  good  as  between  the  parties 
by  the  relation  of  the  subsequent  grant  of  probate,  yet, 
being  bad  in  law  before  such  grant,  it  shall  not  be  allowed 
to  prgudice  third  persons,  who  are  no  parties  to  the  suit  (4) 
And  the  Bankruptcy  of  such  a  defendant  (even  if  he 
sboold  remain  in  prison  a  sufficient  time  after  probate  to 
be  made  a  bankrupt)  will  not  be  held  to  relate  back  to  the 
first  arrest,  so  as  to  defeat  a  subsequent  payment  made  by 
him  before  probate  to  another  creditor  for  a  just  debt  (5) 

The  arrest  must  also  be  for  a  debt  legally  due  and  de-  Mutt  b^ 

for  a  pre- 
sent oebt 

(1}  1  Jac  1.  c.  15.  (4)  Duncomb  v.  Walter,  5  Lev. 

(9)  31  Jac  1.  c.  19.  57.   1  Ventr.  870.  T.  Raymd.  499. 

it)  Roll  Abr.  917.  Skm.  SS.  87. 

(5)  9  Lev.  57. 
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Lymg  m     mandsble.    Therefore  an  arrest  on  a  bond  bgfiite  ike  dof 
P''**^^        of  payment^  in  order  to  oblige  the  debtor  to  find  stored 
according  to  the  custom  of  London,  is  not  a  anffieient  ar- 
rest inthin  the  meaning  of  the  statute ;  for  no  ddd  k  dm 
Not  on  an  at  the  time  of  such  an  arrest  (1)    iJeitber  b  an  arrest  in 
^[^2^J^     an  action  at  law  on  a  contract — the  only  remedy  to  enforce 
the  performance  of  which  is  by  a  bill  in  fquthf-'^a  saf- 
ficient  arrest  on  whidi  this  act  of  Bankruptcy  can  be  sop- 
ported  (2) ;  though  any  arrest  or  aitadiment  for  non-pay- 
ment of  money  is  now,  we  percme,  made  sufficient  by  the 
For  pe-       statute.     And  a  detention  in  prison  for  a  penalty  dnnt  io 
tc^S  ^^    ^  crown  is,  also,  ccmsidered  a  lying  in  prison  for  ddit 
crown,        within  the  meaning  of  the  statute.  (S) 
sufficient.        xhe  statute,  it  will  be  observed,  does  not  make  the  mere 
arrest  an  act  of  Bankruptcy,— for  the  most  respectaUe  and 
solvent  merchant  is  liable  to  that  inconvenience.     But  the 
presumption  of  insolvency  arises^  from  his  lying  in  prison 
Si  days  without  being  able  to  get  bail.    And  this  pre- 
sumption wiU  not  be  rebutted  by  mere  formal  baU  b^ng 
put  in,  for  the  purpose  of  changing  firom  one  custody  to 
another.    Therefore  a  man  arrested  in  Kent^  and  broi^t 
up  to  London  to  be  bailed,  and  immediately  turned  <iver 
to  the  King^s  Bench  prison,  was  held  a  bankrupt  from  the 
When  bail  time  of  the  first  arrest.  (4)    Where  a  defendant,  however, 
md«r  ^    P°^  ^  8^^^  '^^  sufficient  bail  to  the  action,  and  afterwards 
after-         rendered  himself  to  prison  in  discharge  of  his  bail^  it  was 
^^'^        a  doubtful  point  under  the  old  law,  whether  the  bank- 
ruptcy would  relate  bade  to  the  time  kX  the  first  anreat,  or 
only  to  the  time  of  the  surrender  (5) ;  though  Lord  Mans- 
field thought,  when  bail  was  really  put  in,  that  the  bank- 
ruptcy only  rdated  to  the  time  of  the  surrender.  (6)     The 
former  statute  indeed,  21  Jac.  1.  c.19.,  ejqmssly  dbedared, 

(1)  Green.  64.  Billing,  96.  Good,        (4)  Roie  ▼.  €hcen^  1  Burr.  437. 
86.  1 C.  B.U  94.  (5)  Qme  ▼.  Cblnum,  1  Salk.  109. 

(S)£x  parte  HyUiard,  1  Atk.    Stmihw,  Straey^  Md.  I  lO.     Hiiiy. 


147.   8  Vefc  487.  Skitk,  8  Show.  518.  BulL  N.  P.  SB, 

(5)  Co66  V.  Symtmdty  5  B.  &  A.    TWfte  v.  }Ve66cr,€iiL  1  Burr.  458. 
516.  (6)  1  Burr.  439. 
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diat  in  tht  case  of  fymg  in  priaen  Sot  dabtf  the  defendant  Lj^m 
should  be  "  accogpted  a  bankrupt  from  the  time  of  his  firet.  P''^*^      ' 
arrest"   Bat  die  present  statnle  says  nothiog  aboot  the 
Umejhm  nitcA  the  imprisonment  is  to  be  computed  (1)  t 
aod  therefore,  it  is  apprehended,  that  whether  a  man  gives 
hiil  or  not,  he  must  now  in  all  cases  acitsaify  remam  in 
^ruoa  for  the  qpace  of  21  days,  in  order  to  be  found  a  Bank- 
nipt  And  it  may  perhaps  be  a  question  in  the  constractkm  Doubtful 
of  the  present  statnte-*-as  no  notice  whatever  is  taken  of  HJI^q'^ 
the  time  from  wUek  the  bankruptcy  shall  be  reckoned—-  btck  to 
vhecfaer^,  yfier  the  exptratwn  of  die  SI  days,  the  Bankruptcy  ^^  ^^^ 
will  tdaie  back  to  the  first  day  of  imprisonment,  or  merely 
to  die  day  when  the  21  days  expire.    There  is  certainly 
no  cmqiete  act  of  Bankruptcy  until  the  full  expiration  of 
that  time — though  it  may  be  said  to  be  indioate  after  the 
UDpriMnment  has  once  b^un,  for  then  the  party  is  in  fact  in 
the  progressive  course  of  committing  an  act  of  bankruptcy. 

Whether  or  not,  however,  this  act  of  Bankruptcy,  when  Period  of 
coinpfaed  by  the  term  of  imprisonment,  may  be  held  now  imprifoo-- 
(ts  it  was  before(2) ),  to  rdate  back  to  the  first  day  of  ar-  expire 
rest-«il  is  perfocily  dear,  that  no  commission  can  be  sued  before 
out  upon  it  till  the  twenty-one  days  completdy  expire ;  Son^"" 
for  no  sobsequent  lying  in  prison  will  give  effect  to  a 
previoos  commission.  (S)     But  it  would  be  no  objection,  but  need 
that  the  reqnistle  time  had  not  expired  when  the  docket  ^^^^^ 
VIS  stm^ ;  provided  it  was  exinred  before  the  Issning  of 
the  commisBum.  (4)  * 

Wherea  party,  in  prison  at  the  suit  of  one  phdntifl^  is  Where  a 

dstaiaed  at  die  suit  of  another,  and  after  such  detention,  ^^^^^ 

lies  the  requiatte  time  at  the  suit  of  the  second,  though  another 

creditor; 

(l)  This  appears  to  be  an  ac-  (2)  Rose  v.  Green,  supra.   King 

oiefital  ombmn ;  for  in  mention-  v.  I^ith,  2  T.  R.  141. 

iy  the  acxt  act  of  bankraptcj,  (5)  GordM  v.  fVUkmson,  sT. B. 

viz.  "  eKsping  from  prison/'  the  507. 

itatnie  expressly  declares,  that  the  (4)  WydowrCs  case,  14  Ves.    Ex 

cosHBUBon  of  that  act  of  bank-  parte    Ih^retne,    1  V.  &  B.  51. 

rq^sUl  be  deemed  to  be  "from  2  Rose,  593. 
»e  tame  of  the  arrest,  comaut- 
aeat,  or  detendoii.** 
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Lj/ingm     diaehfirged  as  to  die  first — this  is,  of  ooufw^  wttbm  tiie 
^°^       statute.  (1) 

Need  not        The  word   ^prison''  does  not  necessarily  mean   die 
fe  u^****".  county  gaol,  or  any  of  the  public  prisons — but  it  will  be 
sufficient  if  the  defendant,  after  being,  arrested,  continues 
in  actual  custody  the  whole  of  the  21  days.    Therefore 
where  a  man  was  so  ill  in  bed,  that  he  could  not  be  re- 
BM>ved  without  endangering  his  life,  and  was  allowed  by 
the  officer,  who  arrested  him,  to  remain  for  some  time  in 
his  own  house,  and  was  afterwards  carried  to  gaol,  where 
he  remained  dll  the  expiradon  of  the  fiill  ttme^fix>ra  the 
date  of  his  first  arrest  —  thb  was  held  a  sufficient  lying 
in  prison  to  constitute  an  act  of  bankrupti^.  (2)     And 
though  the  party  has  the  benefit  of  the  dioy  rtdes  of  the 
prison — it  is  equally  an  act  of  bankruptcy;  for  the  prin- 
ciple, on  which  this  act  of  bankruptcy  is  founded,  is,  that  it 
theimpri-   is  evidence  of  insolvency.  (S)      If  a  defendant,  however, 
"1°"°?°^     on  being  arrested,  is  allowed  to  go  at  large,  and  then  re- 
conti-        turns  to  custody — the  act  of  bankruptcy  has,  in  that  crasa 
'^*"^"^*        only  reference  to  the  latter  event ;  for  the  period  of  im* 
prisonment  required  by  the  statute  must  be  contimiaus 
and  unbroken,{4t) 
When  There  was  some  doubt  entertained  formerly,  whether 

^JTa       ^^^'^  ^  trader  was  committed  to  prison  on  a  criminal 
crimiiial      ckarge,  and  was  afterwards  charged  in  an  acdon  for  debt, 
chaige.       1^*^  lying  in  prison  the  stated  time  after  such  detainer,  cxmi* 
sdtuted  an  act  of  bankruptcy — the  original  commitment 
being  under  a  criminal  sentence.  (5)    But  it  was  afterwards 
determined,  that  such  lying  in  prison  amounted  to  an  act 
of  bankruptcy ;  and  this  though  he  might  be  dischacoed 
from  the  criminal  process  without  his  knowledge.  (6)     Xhe 
words,  however,  of  the  new  statute  now  remove  aU  doabt 
upon  this  point,  as  it  is  immaterial  whether  he  is  in  the 


)    Coppendale     v.     Bridgen^       {^)  Barnard^. Palmer^  xCvanu 
urr.  814.  S09. 


SBu 

(S)  SUvem  T.  Jackion^  1  Manh,       (5)  Ex  pate  Bowet^  4  Vow  lea 
469.   6  Ttunt  106.  (6)  B€9  V.  Page,  1  B.  ft  B.  soi 

(3)  lCarringt.N.P.Rep.40i.  5  Moore,  656.    7Price,ei6. 
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first  insluioe  cdmmilted  to  prison  for  debt,  or  *^  for  any  J9iyakmg 
other  cuue."  |wwm»- 

In  tbe  eompotation  of  the  period  of  imprisonmenty  the  How  inn 
dtf  of  being  committed  to  prison,  or  of  the  arrest — if  the  ^^^^ 
paitf  therenpon  goes  to  prison  (1)  —  is  to  be  reckoned  the  be  ooiih 
fint  of  the  21  dajrs ;  and  the  time  is  not  completed  until  P^^* 
the  expiration  of  the  whole  of  the  last  day.  (2) 

IS*  Escaping  out  qfPriumf  or  CusioAff  after  having  been 
mraiedi  comuTTEn  (3),  or  detained  (S)  Jbr  debt. 

Ttis  act  of  bankruptcy  is  founded  on  the  same  principle 
IS  the  hst;  for  no  man  would  break  prison,  that  was  able 
md  desirous  to  procure  baiL  The  obsenratibns,  therefore, 
voder  the  last  head  of  bankruptcy,  as  to  the  l^aUfy  ^  ike 
Arrat^  apply  in  an  equal  dq;ree  to  this ;  unless  the  arrest^ 
nmmittiJ,  or  detainer^  is  strictly  lawfol  in  evexy  respect^ 
tke  sabeequeot  escape  will  not  be  an  act  of  bankruptcy* 

By  the  former  statute  (the  21  Jac;  1.  c.  19.)  the  arrest  As  to  tbe 
most  have  been  for  not  less  than  the  sum  of  1002. ;  but  the  ^^^^ 
pDesent  statute  comprehends  eveiy  arrest  for  debt,  what-  vrett 
eier  die  anumat  of  the  debt  may  be  for  which  the  trader  is  °^'^' 


The  jEaaopr  intended  by  the  statute  is  such  an  one,  ais  Muit  not 
piamly  evinces  the  intention  of  the  debtoir  to  run  away,  ^^^^  u 
and  ibaeby  to  defeat  his  creditors ;  and  it  must  be  ah  es-.  impBoEh 
Gspe  agaittst  the  wiU  of  the  officer  in  whose  custody  he  is,  ^°' 
and  not  an  escape  by  implication ;  for  this  being  considered 
a  crimiaal  act  in  the  ^e  of  the  law,  a  man  shall  not  be 
aade  a  cruninal,  when  he  has  no  intention  to  commit  a 
triaie»    Tlierefore,  if  a  trader  is  arrested  in  Kent,  andf 
bsoig  bfoaght  to  town  in  custody  of  the  sheriff's  officer, 
is  permitted  by  him  to  call  at  his  attorney's  house  in  the 
aQrr  and  from  thence  is  immediately  carried  to  the  Judge's 
fkan^befSy  in  obedience  to  a  writ  of  habeas  corpus  i  — this 
would  not  be  such  an  escape  as  is  contemplated  by  the 

{\)  Snmder9(m  V.  Grwgg^S  Stv.        (S)     Gkumngitm    v.    JiaioUnsy 
7%.  3  East,  407. 

(J)  These  words  are  new. 


34  OF  THE   ACT  OF  BANKRUPTCT*  [Ch*  S* 

FfMirfM-  FATBLT  recemdy  more  in  the  pound  than  the  oiber  Gieditors. 
^^^i^  In  the  present  statute  the  word  *^ private^'  is  omitted; 
■-  and  the  probability^  or  even  the  possibility^  of  the  petitiooiDg 
creditor  receiving,  under  such  compact  with  the  bankruptt 
more  in  the  pound  than  the  other  creditors,  will  be  enoagli 
now,  without  any  actual  receipt  of  money,  to  establish  this 
act  of  bankruptcy. 

A  commission  issuing  upon  such  a  docket  may,  how- 
ever, be  either  proceeded  in,  or  superseded,  as  the  Lord 
Chancellor  shall  think  fit;  in  which  latter  case  a  new  com* 
mission  may  issue,  either  upon  this  or  any  other  act  of 
Penalty      bankruptcy.    The  petitioning  creditor,  as  a  penal^  for 
titionbg^  such  compounding,  forfeits  his  whole  debt;  and  may  also 
creditor,     be  compelled  to  repay  or  ddiver  up  the  money  or  security 
he  has  received,  or  the  full  value  thereof  to  such  person 
as  the  commissioners  shall  appoint,  for  the  benefit  of  the 
creditors  of  the  bankrupt.  (1) 
PUmg  a  18.  Filing  a  petition  to  take  the  benefit  of  the  Insobent 

^^^^^  Act.    This  act  of  bankruptcy  is  not  specified  among  those 
bemefU  of    enumerated  by  the  present  statute  (2) ;  but  it  is  made  one 
^J^Tj^*     by  the  late  insolvent  act,  7  Geo.  4.  c.  57.  s.  1 S.,  and  the 
last,  it  is  now  presumed,  of  those  innumerable  and  contra- 
dictory  laws,  which  have  been  permitted  year  after  year  to 
crowd  the  latter  volumes  of  our  statute  book.  (S)     The 
requisites  to  constitute  this  act  of  bankruptcy  are^  first, 
that  the  person  shall  be  in  actual  custo^  at  the  time  of 
filing  the  petition;  secondly,  that  such  person  shall  be 
declared  bankrupt  before  the  time  advertized  in  the  Gazette, 
and  appointed  by  the  Insolvent  Court,  fer  hearing  the 
matters  of  the  petition,  or  within  two  calendar  months 
from  the  filing  of  the  same.     It  is  also  declared,  that  the 
commission  issuing  upon  this  act  of  bankruptcy  shall,  afler 
such  adjudication,  within  the  above  mentioned  period,  but 


(I)  Ex  parte  Thampum,  1  Ves.  (a)  It  was,  however*  included 

157.  Ex  parte  Podrton,  15  Ves.  464.  among  the  acts  of  bankruptcy  in 

Ex  parte  Brown^  Ibid.  47S.    Ex  the  5  G.  4.  c,  98.  a.  5. 

parte  Brine,  Buck.  1 9.  log.  (5)  See  ante,  p.  44.,  note. 
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not  befiiR^  have  the  eflect  of  avoiding  any  conveyance  and  Memben 
assignment  of  the  estate  and  effects  of  such  person  under  %^^^ 
the  insolvent  act.    And  the  act  of  bankruptcy  is  to  be    — — — 
aoGOonted  from  the  time  of  filing  the  petition. 

19.  With  respect  to  traders  having  Privilege  qfParlia*  Traderf 
weatj  it  is  enacted  by  the  9th  section  of  the  new  8ta«  ^^^ET" 
tole^  that  if  any  sndi  person  commit  any  of  the  acts  of  fMrLh 
hsnlmqjtcy  befimre  enumerated,  a  commission  of  bankrupt  "'^' 
nay  issne  against  him,  and  be  proceeded  with  in  like 
BMDoer  as  against  other  bankrupts;  save  only,  that  he  is 
Dot  liabte  to  be  arrested  or  imprisoned  during  the  time  of 
h]s]nrivilege^  except  in  cases  by  the  act  made  felony.    It  is  IVoceed- 
also  enacted  by  the  10th  section  of  the  statute,  that  if  any  g^^^, 
creditor  of  such  a  trader,  to  the  amount  requisite  to  sup- 
port a  commission,  shall  file  an  Affidavit  ( 1 )  in  any  Court  of 
itcord  at  Westminster  that  the  debt  is  justly  due  to  him, 
and  that  the  debtor  is  such  a  trader,  and  shall  sue  out  of 
the  same  court  a  summons^  or  an  original  bill  and  sum* 
monsj — then,  if  such  trader  shall  not  within  one  calendar 
inonth  after  personal  service  of  such  summons,  either  pay, 
aecnre,  or  compound  for  the  debt  to  the  satisfaction  of  th^  . 
creator,  or  enter  into  a  bond  in  such  sum,  and  with  two  such 
soficieiit  sureties,  as  any  of  the  Judges  of  the  Court  out.  of 
wfaicb  the  summons  is  issued  shall  approve  of^  conditioned 
to  pay  soch  sum  as  shall  be  recovered  in  the  action,  toge» 
tber  widi  the  costs ;  and  also  cause  a  proper  appearance  to 
he  entered  to  such  action ; — every  such  trader  shall  in  that 
case  be  deemed  to  have  committed  an  act  of  bankruptcy  from 
liie  time  of  the  service  of  such  summons;  and  any  creditor 
ffliy  sae  out  a  commission  against  him,  and  proceed  there- 
on as  i^mnst  other  bankrupts. 

In  the  proof  of  this  act  of  bankruptcy,  it  must  appear  What  e?i. 

that  the  summons  was  taken  out  after  the  affidavit  of  debt  '^"^.■^% 

vas  filed.    And  as  some  of  the  circumstances  cannot  be  thiB  act  of 

bank- 
ruptcy. 
(I)  This  provision  was  first  in-    other  provisions  were  added  by  the 
tfoiwdbgr  the  4 0. 3.  e.38^  and    45G.3.  c.  184.  s.  1 
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▼ATBLT  receivedrtnoT^  in  the  pound  than  the  oiher  ciedkon. 
In  the  present  statute  the  word  ^^privaiAf*  is  omitted; 
and  the  probability^  or  even  the  possUnlity^  of  the  petitiouiDg 
creditor  receivings  under  such  compact  with  the  bankruptt 
more  in  the  pound  than  the  other  creditors,  will  be  eDougti 
now,  wi^ut  any  actual  receipt  of  money,  to  establish  this 
act  of  bankruptcy. 

A  commission  issuing  upon  such  a  docket  may,  how- 
ever, be  either  proceeded  in,  or  superseded,  as  the  Lord 
Chancellor  shall  think  fit;  in  which  latter  case  a  newoooH 
mission  may  issue,  either  upon  this  or  any  other  act  of 
P*»^9      bankruptcy.    The  petitioning  creditor,  as  a  penal^  for 
21^011^,^  such  compounding^  forfeits  his  whole  debt;  and  may  abo 
creditor,     be  compelled  to  repay  or  deliver  up  the  money  or  second 
he  has  received,  or  the  full  value  thereof  to  sach  person 
as  the  commissioners  shall  appoint,  for  the  benefit  of  the 
creditors  of  the  bankrupt.  ( 1 ) 
PUmg  m  18.  Filing  a  petiiion  to  take  the  benefit  of  tie  Insokfent 

yf^^^  Act.    This  act  of  bankruptcy  is  not  specified  among  those 
bene^  ff    enumerated  by  the  present  statute  (2) ;  but  it  is  made  one 

Mfodl?  ^^  **  '*^  insolvent  act,  7  Gea  4.  c  57.  s.  IS.,  and  the 
last,  it  is  now  presumed,  of  those  innumerable  and  contra- 
dictory laws,  which  have  been  permitted  year  after  year  to 
crowd  the  latter  volumes  of  our  statute  book.  (S)  The 
requisites  to  constitute  this  act  of  bankruptcy  are^  first, 
that  the  person  shall  be  in  actmai  aatoAf  at  the  time  of 
filing  the  petition;  secondly,  that  such  person  shall  be 
iedaredbamkn^hAin,  the  time  advcrtiied  in  the  GazettOi 
and  appointed  by  the  Insolvent  Court,  for  hearing  the' 
matters  of  the  petition,  or  within  two  calendar  months 
irom  the  filing  of  the  same.  It  is  also  declared,  that  the 
commission  issuing  upon  this  act  of  bankruptcy  diall,  afta 
sueli  adjudicatian,  within  the  above  mentioned  period,  bo 


(I)  Bx  pwte  TlkM^woii,  1  Ves«  (s)  It  wa%  however,  iodude 

157.  E^  parte  Aurton,  is \W4S4.  amoQe  the  ecu  of  beakraptcy  i 

Bx  peite  Bramm^  Hud.  47S.    Ex  the  5  G.  4.  c  9S.  s,  5. 

pwte  Bnme^  Buck.  1 9.  los,  (s)  See  eotc^  p.  44^  note. 
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noi  bebre^  have  the  eflfect  of  avoiding  any  conveyance  and  Memheri 
assignaentof  the  estate  and  effiscts  of  such  person  under  %^^/^ 
tbe  insolrent  act.    And  the  act  of  bankruptcy  is  to  be    — — 
wooonted  from  the  time  of  filing  the  petition. 

19.  With  respect  to  traders  having  Privilege  ofParlia'^  TnuUip 
■flrf,  it  is  enacted  by  the  9th  section  of  the  new  sta*  ^^^ 
tole,  that  if  any  such  person  commit  any  of  the  acts  of  jtMir&h 
bankniptcy  before  enumerated,  a  commission  of  bankrupt  "^' 
Bay  issae  against  him,  and  be  proceeded  with  in  like 
oHDner  as  against  other  bankrupts ;  save  only,  that  he  is 
not  liable  to  be  arrested  or  imprisoned  during  the  time  of 
Us  privilege,  except  in  cases  by  the  act  made  felony.    It  is  Proceed- 
«I«  enacted  by  the  10th  section  of  the  statute,  that  if  any  i'S^jJon,, 
c>^r  of  such  a  trader,  to  the  amount  requisite  to  sup* 
port  a  commission,  shall  file  an  Affidavit  ( 1 )  in  any  Court  of 
accord  at  Westminster  that  the  debt  is  justly  due  to  him, 
udthat  tbe  debtor  is  such  a  trader,  and  shall  sue  out  of 
tlie  same  court  a  summons^  or  an  original  bill  and  sum* 
wns^ — then,  if  such  trader  shall  not  within  one  calendar 
nooth  after  personal  service  of  such  summons,  either  pay, 
Kcare^  or  compound  for  the  debt  to  the  satisfaction  of  the 
^tor,  or  enter  into  a  bond  in  such  sum,  and  with  two  such 
lAnent  sureties,  as  any  of  the  Judges  of  the  Couit  out.  of 
''lidi  the  summons  is  issued  shall  approve  o(  conditioned 
lopay  such  sam  as  shall  be  recovered  in  the  action,  toge- 
^  with  the  costs ;  and  also  cause  a  proper  appearance  to 
Centered  to  soch  action ; — every  such  trader  shall  in  that 
^  be  deemed  to  have  committed  an  act  of  bankruptcy  from 
^time  of  the  service  of  such  summons;  and  any  creditor 
^J  sae  out  a  commission  against  him,  and  proceed  there- 
*  3s  fl|gunst  other  bankrupts. 

h  the  proof  of  this  act  of  bankruptcy,  it  must  appear  What  evi- 
fe  the  summons  was  taken  out  after  the  affidavit  of  debt  <l^ce  sd- 
^  filed.     And  as  some  of  the  circumstances  cannot  be  this  act  of 

ruptcy. 
>,  This  provision  was  first  in-    other  provisions  were  added  by  tha 
^^iBced  by  the  4  G.  5,  c.  39^  and    45G.  5.  c.  1S4.  s.  1 
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MeiAeri    proved  but  through  the  medtum  of  a  creditor,  the  fiemafy 
%^^^    of  the  esse  will  justify  a  departurey  in  some  xneasofie^  from 
"  the  general  rule,  that  a  creditor  cannot  be  admitted  to 

prove  the  act  of  bankruptcy ;  but  then  his  testimony  ought 
#  only  to  be  received  as  to  iactSi  of  which  evidence  cannot  be 

Creditow  obtained  from  other  sources.  ( 1 )  Therefore,  though  the  ere- 
to  a^^^  ditor  may  be  permitted  to  prove  that  the  debt  has  not  bten 
tain  ex-  paid,  secured,  or  compounded  for  to  his  satis&ction,  —  yet 
^'^^  the  circumstance  of  the  bankrupt  being  a  member  of 

parliament,  and  a  trader,  must  be  derived  from  other 
Witnesses,  (d)  * 

ffocMA-        It  is  provided  also  by  the  1 1th  section  of  the  act,  that  if 
^'l^ee     *^y  ^^^^9  ^  order  J  shall  have  been  pronounced  in  any 
or  order,    cause  depending  in  Equity,  or  <any  order  made  in  any 
matter  of  Bankruptcy,  or  Lunacy,  against  any  trader  having 
privilege  of  parliament,  ordering  such  trader  to  pay  any 
sum  of  money —  and  he  shall  disobey,  after  the  same  has 
been  duly  served  upon  him, — the  person  entitled  to  receive 
such  money  may  apply  to  the  court,  by  which  the  same 
shall  have  been  pronounced,  to  fix  a  peremptory  day  Ux 
the  payment  of  such  money;  and  i^  upon  being  personally 
served  with  such  peremptory  order  eight  days  before  the 
day  appointed  for  the  payment  of  the  money,  ho  shall 
neglect  to  pay  the  same,  —-he  shall  then  be  deemed  to  have 
coinmitted  an  act  of  bankruptcy  from  the  time  of  the  aervice 
of  the  order;  and  every  such  creditor  may  also  sue  out  a 
commission  against  him,  and  proceed  as  against  other 
bankrupts. 

(1)  See  post,  <"  Evidence."  (2)  Ex  parte  Harcouri,  s  Roie^ 

211. 
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CHAP.  IV. 

OF  THE   PETITIONING   CREDITOR. 

1.  Cfihe  amount  and  nature  of  his  Debt. 

1  Of  the  time  of  the  contracting  and  accruing  of  the  Debt. 

i  Qenend  duties  and  liabilities  of  the  Petitioning  Creditor. 


Section  I. 
Of  the  amount  and  nature  of  the  Debt. 

on  McdoQ  15.  of  the  new  act,  the  petitioning  creditor's  (1) 
ciebt  (if  one  creditor  or  one  firm  petiti<Mi,)  must  amoont  {2) 
tolOQL; — if  two  creditors  petition^  the  lunount  of  both 
debts  must  be  1 50/. ;  — if  three  or  more,  the  amoont  must 
tkeabeSOOf,  And  though  ihe dehibe not  actuaify pe^foble  Debtpay- 
at  Ae  time  of  the  act  of  bankruptcy,  yet  if  credit  has  been  ^^* 
fpna,  to  tbe  bankrupt  xxpaa  yaluabie  consideration^  it  will 
be  a  good  petitioning  creditor's  debt,  whether  he  has  any 
Mcofrijr  in  writing  for  it  or  not.(S) 

Hie  debt  must  be  a  l^al  debt,  and  not  an  equitable  Must  be  a 
one;  therefore  tbe  assignee  qf  a  bond  (a  security  which  is   ^   ^ 
iMt  aasigDable  at  law)  cannot  be  a  petitioning  creditor.  (4) 
And  where  there  is  only  one  petitioning  creditor  there 

(1}  Tbe  statates  prior  to  the  8.S2.),  a  debt  payable  at  a  future 

5G.S.  c.  3a  (^th  the  exception  of  day,  unless  there  was  a  written 

tbe  sAan.  c.  28.  which  soon  ex-  lecurity  for  it,  would  not  cofr- 

pred)  cEd  not  require  the  commit-  stitute  a  good  petitioning  creditor's 

soa  to  be  issued  upon  the  petition  debt.  Parstow  v.  Dearhve,  4  East, 

sfa  erector,  438.    Hotkim  y.  Duperoy,  9£as^ 

(2)  The  5  Ado.  c.  92.  was  the  498.    Ex  parte  Whiie^  S  Yes.  A  B. 
te  statute  that  re^ialated  the  130.    Experte  Feranda,Buck.S5. 
vnnt  of  the    petitioning   ere-  Pric^v.  Ajbroit,  5  Taunt.  ^38. 
<&U}f's  d(^  (4)  Ex  parteiig^f^  s  Ves.407. 

(3)  Under  the  oonstnictioB  of  l  Atk.147.  ilf««i&ott*scase,2Str. 
tke  ioHDer  law  (the  5G.  2.  c  SO.  899.   Ex  parte  Lee^  l  P.  Wm.  7SS. 
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Amotmi      out  a  commission  upon  the  whole  debt,  notwttfaBtanding  be 
^J^^  neglected  to  give  notice  to  the  drawer  of  the  bill  being  di»- 

honoured.  (1)    A  promissortf  nolej  also,  gi^ren  on  a  wrong 

on  a  wTonff  ^^"'V^  ^  *  pre-exisung  debt,  does  not  destroy  the  debt ;  and 
stamp.        a  commission  may  be  supported  in  such  case  on  the  original 
debt ;  for  the  note  in  Uiis  case  was  not  the  foundation  of 
the  debt,  nor  necessary  to  be  had  recourse  to  in  the  proof 
of  it,  if  it  could  be  established  by  other  evidence.  (2) 
Crcftitor         A  creditor  by  notes  baughi  in  at  lOs.  in  the  pound,  it 
KulSirin    ^^  '^^^  determined,  is  a  creditor  for  the  full  sum,  and 
may  take  out  a  commission  as  a  creditor  to  that  amount  (3) 
Debt  com-      A  debt  composed  partly  of  the  amount  of  a  bill  of  ex- 
P^*^   ^    change,  and  partly  of  interest  calculated  thereon,  is  not  a 
ini^eBt.      good  petitioning  creditor's  debt,  unless  such  interest  be  ex* 
pressed  in  the  body  of  the  biU ;  for  interest j  when  it  is  not  spe- 
cified in  the  contract,  forms  no  part  of  the  debt  at  law,  but 
is  only  given  as  damages  for  the  detention  of  the  debt.  (4) 
Banker's         And  where  the  petitioning  creditor  had,  upon  an  appUca- 
check,        ^^^  ^^j.  ^  j^jj^jj  £j.Q^  ^  bankrupt,  delivered  to  him  a  check  on 

his  bankers  for  100/.,  —  which  check  had  got  back  again  to 
the  hands  of  the  petitioning  creditor,  as  if  satisfied,  but  the 
petitioning  creditor  was  unable  to  give  positive  proof  that  the 
check  was  actually  paid,  —  the  check  itself  was  held  not  suf- 
ficient evidence  of  a  petitioning  creditor's  debt.  (5) 
IMit  must      The  debt  must  also  be  a  present  existing  debt^  and  not 
Mndon      ^"®  depending  on   a  contingency.     A  promissory  note, 
a  contin-    therefore,  given  to  a  trustee  under  a  marriage  settlem^it, 
^»^"^*        though  it  was  in  form  a  present  debt,  and  payable  on  de- 
mand, yet  as  it  was  in  fact  only  a  security  for  a  coniinr 
gent  debt  under  the  settlement,  which  would  not  be  pay- 
able unless  the  wife  died  before  her  husband  -~  was  held  not 
a  sufficient  debt  to  support  a  commission  against  the  maker  of 

(1)  Bickerdike  v.  BoUman^  1  T,  (4)  In  re  Burgess^  8  Taunt.  660. 
R.  405.  2  Moore,  745.    Ex  parte    Green- 

(2)  Ex  parte  Geddei,  1  G.  &  J.  wov,  Buck.  412.  Cameron  v.  SvM^ 
4l4.»  where  it  is  said  that  the  same  2  B.  &  A.  ZOS.  Ex  parte  JikarloWf 
rule  holds  with  respect  to  a  se-  1  Atk.  150. 

ouestration  in  Scotland;  and  see        (5)  Bleatbtf  v.  Crossiey,  s  Car- 
Brown  v.  WatU^  1  Taunt.  353.  ring.  &  P.  1^17. 

(3)  Ex  partel^,  l  P.  Wms.  782. 


Seet  1.]       ov  i«S'  pstm^nmo  cumiMt*  Mi 

tanaacdoii (^)  —  tbat  is— where  each  partner  ieiotereet^  Jmtmi  * 
mboik  He  prgft  and  tie  lass.    Therefore  in  a  ease  where  ^JmT^ 
A.  dqMitited  goods  with  B.  for  sale,  on  an  agreement  that    — — — 
the  profits  should  be  equally  divided  between  them^  but 
die  loss^  if  any,  was  to  be  borne  exdusivebf  hf  A,  —  and  B. 
afiarwards  effected  a  sale  and  received  the  money;  — this 
^greoDent  was  held  not  to  render  them  such  partners  in 
the  transaction,  as  to  prevent  A.  from  suing  out  a  com- 
nissicm  against  B.,  on  the  balance  due  from  him  to  A.(2} 


A  creditor  who.  receives  part  of  his  demand  i^Ur  notice  Creditor, 
tfan  act  of  bankruptof^  which  reduces  his  debt  belcno  IQOL^    fu^ 
is  not  thereby  precluded  from  suing  out  a  commission  on  ruiytcy, 
die  wboie  debt;  for  such  payment  after  notice  of  the  act  of  '^^^^ 
baokmptcy  is  invalid  in  law ;  —  and  the  creditor^  moreover,  debt ; 
by  tskiojg  oat  the  commission  on  the  ground  that  the  nahole 
demand  is  rnqmid,  admits,  of  course,  the  invalidUy  of  the 
psyment  (3)     And  upon  the  same  principle,  where  a  cre>  or  execut- 
ditor,  who  was  ignorant  that  an  act  of  bankruptcy  had  heen.|||^^^°^ 
fnmmAf  committed  by  his  debtor,  executed  a  composition  deedi 
deed  (whidi,  being  after  the  act  of  bankruptcy,  was  there* 
fore  invalid)  for  the  amount  of  his  debt,  —  though  he 
aftenraids  received  a  dividend  under  it  —  yet  as  the  whole 
traosBctioa  was  invalid,  it  was  held  that  he  might  never- 
theless  beoxne  a  good   petitioning  creditor  in  respect 
of  the  ordinal  debt.  (4)     So  where  a  creditor  by  simple  oi  takiiig 
contract  took  a  bond  for  his  debt  t^ier  the  act  of  bank^,  *  ^^'^ 
rwfi^  it  was  held  not  to  exdnguish   the  original  debt, 
so  as   to   prevent  the  creditor  from  suing  out  a  com*  or  bill  on  . 
missioo  upon  it.  (5)    So  also»  where  a  creditor  took  a  bill  ^^o^had 
of  exGhange  for  part  of  his  debt,  drawn  by  the  debtor  no  effiscu; 
npoa  m  mooepiotf  who  had  not  at  that  time,  nor  previous, 
to  the  ImU  becoming  due,  any  effects  of  the  drawer  in  his 
hsods, — this  was  held  not  to  prevent  the  creditor  from  suing 

(i)  Wmdkamr.  I^atenon^  1  Star.        (4)  Dae  y,  Andersen,  5  M.  &  S.  ' 

144.  161. 

(K)  Mmrstim  ▼•  Barber,  1  Gow.        (5)  Ambrose  v.   dendon^  3  Str. 

17.  1042.     Cas.  temp.  Hard.  267.    In 

(3)  Mftmn  ▼.  Shepherd,  6T.  R.  re  Bryant,  1  Ro8e^287. 
79.   Ex  parte  ARtfp^^  Buck.  ssr. 


his  tiwignnrn  make  no  dsim  to  the  debt  upon  whidi  he 
^deU,    '  **>^  ^^^  ^  oommiasioD.  (1)    But  an  eseeutar  ff  a  banhapi 

oannot  sue  out  a  commission  upon  a  ddbt  doe  to  hb  tes- 

ofaUuik-  tator  before  bis  bankruptcy.  (2) 

nipt.  LfobUor  who  sells  goods  in  Us  own  name,  thoogh  witb- 

FacUH*.       Q^(  n  j^  credere  commission*  is  a  good  petitioning  cre- 
ditor against  the  purchaser;  and  it  makes  no  dtffinence 
if  he  communicates  the  name  of  the  purchaser  to  his  prin- 
cipal ;  unless  indeed  the  principal  has  agreed  with  him  to 
consider  the  purchaser  as  his  debtor,  and  has  taken  stqps 
for  recovering  the  debt  directly  from  the  purchaser.  (8) 
Creditor         A  commission  cannot  be  su{q>orted  upon  a  debt  due  to 
residing  in  ^  natural  bom  subject,  voluntarily  residing  and  carrying  on 
country;     trade  in  an  enemj/s  country  ;  and  where  some  only  of  the 
partners  of  a  firm  were  in  that  predicament,  the  dd>t  due 
to  the  partnership  was  held  incapable  of  supporting  a  com- 
tiading       mission*  (4)     But  where  one  of  two  partners  had  a  licenu 
^^  ^      granted  by  an  otder  in  council,  to  export  and  import  cer> 
tain  goods  to  and  from  an  enemy's  country,  and  was  there 
only  for  the  fair  purposes  of  the  licence  when  the  commis« 
fion  issued  —  such  a  temporary  residence  was  deemed  not 
where  the   to  invalidate  the  debt  (5)     So  a  mere  moobmtary  residence 
raddenoe     ^f  ^^^  partner  in  an  hostile  country,  without  any  proof  of 
uury«  adhering  to  the  enemy,  will  not  prevent  his  right  to  be  a 

petitioning  creditor  with  the  other  partner.  (6 ) 

Debt  from       A  creditor  of  an  insoboent  trader^  notwithstanding  the  dis- 

*^*^^  charge  of  the  latter  under  the  insolvent  act,  it  has  been  held, 

under&e    may  take  out  a  commission  of  bankrupt  against  him;  and  his 

insolvent     jebt,  although  included  in  the  insolvent's  schedule^  will  be  a 

sufficient  petitioning  creditor's  debt  atlawio  support  the  com- 

mission ;  though  the  Lord  Chancellor  may,  perhaps^  upon  a 

representation  of  the  circumstances  attending  the  issuing 

of  such  a  commission,  be  induced  to  supersede  it.  (7) 

(1)  £z  parte  CaHwright, iiRoBe^  (5)  Ex  parte  SagkMe,  i  Rose, 

930.                             •  271. 

(S)  Ex  parte  Chodwm,  I  Atk,  (6)  JloberU  v.  Hardy,  3  M.  &.  S. 

100.  585. 

(3)  Sadler  v.  Leigh,  4Cowp.  195.  (7)  JeiUg  v.  Mountford,  4  B,  &. 

(4)  M'Qmneil  v.  Hedar,  8  Bos.  A.  S56.    This  case  was  determined 
.&  P.  113.  upontheconstructionofthe53G.3. 


SictL]      Off. TBS  wsmnmnvQ  cbkditor#  M 

Thmuh a/m^  eompea^have  power  by  a  private  act  of  AmokM   '' 

purljammt  to  conunenoe  ^  all  acdoDs  aad  sait«^  in  the  ^^^^^ 

name  of  their  secretary,  as  the  nominal  plaintiff,  — » this  doea    

sot  enable  the  secretary  to  petition  for  a  commission  of  ^^^pu^y^ 

bankmptqr  against  the  debtor  to  the  company.  (1)  company. 

kpeneUu  due  to  the  craem  (2)  is  a  suflBcient  debt  to  sup-  Penalty 

•    •                  11                                  tf*       «       «        >  clue  to  the 
port  a  commission,  as  well  as  an  assessment  for  church  ana  crown  • 

i^/tway  rates  (S);  and  the  assessor  in  the  last  case  is  a  good  church,  or 
petitbning  irreditor.  raLa!^^ 

It  has  been  questioned,  but  not  determined,  whether  a  Where 
oomraission  would  be  valid,  that  was  sued  out  upon  the  ^°®  ^^'^'^gjt 
petkioQ  of  three  or  more  creditors,  whose  debts  did  not  sereral 
ahflgetker  amount  to  200/.,  though  the  debt  of  one  was  |i^^  ^ 
more  dian  100/L(4)     But  it  seems  that  such  a  commission 
would  be  bad;    for  though  that  one  creditor  might  alone 
liaTe  sued  oat  a  commission  upon  his  own  debt,  yet  if  he 
chooses  to  take  one  out  in  conjunction  with  other  persons, 
porsnant  to  the  terms  of  the  statute,  — there  does  not  ap« 
pear  any  reason,  why  the  r^ulations  of  the  statute  should 
be  dispensed  with  in  such  a  case,  which  require  the  ag- 
gregate of  the  debts  to  amount  to  200/. 

If  afier  adjudication  the  petitioning  creditor's  debt  be  Thoi^ 
found  insufficient  to  support  a  commission,  it  is  provided  ^|^^» 
DOW  by  the  18th  section  of  the  new  statute,  that  in  that  Lord 
case  the  Lord  ClhanceUor,  upon  the  petition  of  any  otiier  p^^^ 
creditor  or  creditors  who  have  proved  a  debt  or  debts  ttill  order 
snflBdent  to  support  a  commission,  (provided  the  same  ^^P"''!^^ 
were  not  incurred  anterior  to  the  debt  of  the  petitioning 

c  102.  since  which  there  haveheen  declared  bankrupt  before  the  time 

iDomneraliie  other  insolvent  acts,  advertised  in  the  Gazette  for  the 

the  last  of  which  is  the  7  0. 4.  hearing  of  the  petition,  or  within 

C.57.  but  in  none  of  them  does  two  calendar  months  from  the  time 

diere  appear  to  be  any  provision  of  filing  it ;  and  see  ante,  page  84. 

tHat   dsttbes    with  this   decisbn,        (l)  Guthrie  v.  Fuke,  5  B.  &  C. 

except  onlj  so  far  as  relates  to  the  178.   3  Star.  151. 

fmHetdar  act  of  bankruptcy  speci-        (S)  CM  v.  Synumds,  5  B.  &  A. 

fied  ia  the  last^mentioned  statute;  516. 

vii.  the  jBifg  o  petiAon  to  take  the        (3)  Uoyd  v.  Heathcote,  2  B.  & 

Am^  of  that  act,  which,  it  is  de-  B.S88. 

dm,  tliaU  not  be  deemed  an  act       (4)  Smith  v.  MUIes,  1  T.  R.  481. 

ipfbaakfuptcy,  unless  the  person  be 


9i  or  THK  VEnnoMivo  esMmnnu        [Ch.  4. 


prooceM  cradilor,)(l)  may  order  the  oommitsion  to  be  proceeded 
^'  ii)»  which  will  then  of  coarse  have  the  eflbct  of  reBdering 


the  cotnmitstoa  ^aUd. 


Section  II. 
Of  the  time  qfcmUracting  and  aceruing  rf  ike  Debt. 


Mast  be  The  debt  must  either  be  contracted  — or  at  all  events  be 

^^2r*  subsisting,  ^whilst  the  parti/  is  in  trade  (2) ;  therefore 
party  is  in  though  a  creditor  whose  debt  was  contracted  b^ore  (S)  the 
^'^^  party  entered  into  trade,  may  sue  out  a  commission  on  his 
debt ;  yet  a  creditor,  for  a  debt  contracted  qftet'  leaving  cff 
trade  cannot  (4)  do  so,  —  though  at  the  same  time  this  is 
no  objection  to  such  a  creditor  proving  his  debt,  in  order  to 
receive  (5)  a  dividend.  And  if  a  simple  contract  debt  is 
contracted  whilst  the  party  is  in  trade^  though  he  ^ves  the 
creditor  a  bond  for  it  itfter  leaving  qff  trade^  —  thb  will 
not  be  such  an  extinguishment  of  the  debt,  as  to  prevent 
the  creditor  from  suing  out  a  commission  onit(6);  for 
though  the  bond  would  be  a  bar  to  an  action,  yet  it  will 
not  prevent  the  creditor  under  a  commission  from  proving 
the  consideration.  But  if  a  trader  indebted  in  1002.  quit 
bis  trade,  and  afterwards  become  indebted  to  the  same 
creditor  in  100/.  more,  and  then  pays  lOOi^  without  saying 
on  what  accoont, — the  creditor  in  this  case  cannot  take  out 
a  commission  upon  the  old  debt ;  for  without  special  di- 
rections as  to  the  application  of  the  payment,  it  will  be 
presumed  to  be  applied  in  payment  of  the  former  debt  (7) 
and  before  The  debt  must  also  be  contracted  by,  or  payable  fronij 
AM^actof  jjjg  bankrupt  previous  to  an  act  of  bankngOcys  and  it  is 


ruptqr. 


(1)  For  the  relation  to  the  act  (4)  Meggoft  v.  MUkt  l  Ld. 
of  bankruptcy  cannot  be  carried  Raym.  287.  12  Mod.  159.  Comb. 
back,  beyond  the  accruing  of  the  463.  Dawc  v.  HoldsworthfVeake, 
petitioning  creditor's  debt;  and  see  64.  Penrixv,  Damirv^  I  Sid.411. 
post,  •*  Relation."  (5)  1  Ld,  Raym.  287. 

(2)  Doe  v.  Lawrence^  2  Carring.  (6)  Peake,  64. 

A  P-  ^^4-  (7)  Meg^  V.  Mills,  Dawf  v. 

(3)  Buickery.E4uto,  I  Doug. 295.  HoldtwofS^ supn. 


Sects.]     ot  TBS  nsttnoiinfo  CBBDittm.  M 


ootraflicient  that  it  aecraed  pravioiuly  to  the  issauig  of  Time^ 
tbe  ooounission.  (1)    Bat  it  is  now  prodded  by  Section  19.  yl!^^' 

of  tbenew  statute,  that  no  commission  shall  be  deemed  inr    

y^M  by  reason  of  any  act  of  bankruptcy  pri&r  to  the  debt 
of  tbe  petitiooing  oreditor,  provided  there  be  a  sufficient 
act  of  btnkmpt^  subsequent  to  such  debt     This  enact* 
ment  is  consistent  with  tiiat  of  the  46  Geo.  S.  c.  1S5.,  which 
VBs  passed  to  remedy  a  great  inconvmence  in  the  bank* 
rapt  law;  for  before  that  statute,  if  any  act  of  bankruptcy 
vhateier  was  shewn  to  have  been  committed  by  the  bank- 
rapt  befme  the  petitioning  creditor's  debt  accrued,  it  ab- 
rogited  the  commission,  and  all  the  subsequent  proceedings 
<>&  it,— oocwithstanding  there  was  in  reality  an  act  of  bank- 
n^  ^er  the  petitioning  creditor's  debt  (2)    So  that  the 
petitioDiiig  creditor  always  encountered  the  risk  of  having 
tbe  oooiDiission  superseded,  and  the  ass%nees  the  danger  of 
CuliDg  in  actions  for  the  recovery  of  the  bankrupt's  pro* 
poty,  by  the  other  party  setting  up  any  prior  secret  act  of 
baoknipl^.  (8)    This  last-mentioned  statute  was,  however, 
eonfiaed  to  cases  where  the  petitioning  creditor  had  no  no^ 
^(4)  of  dieprior  act  of  bankruptcy ;  but  the  new  statute 
indndes  all  acts  of  bankruptcy  (without  any  restriction) 
l>sfi*«  tbe  petitioning  creditor's  debt    Therefore^  as  the 
iaw  now  stands^ — whether  the  petitioning  creditor  has 
Mice,  or  not,  of  any  previous  act  of  bankruptcy  before 
^  OGBtrMting  of  his  dd>t,  it  will  not  invalidate  die  corn- 

(I)  Mou  T.  SmUkg  9  Camp.  489.  mission.    And  proof  of  a  prior  act 

^mr  ?.  AilceWf  1  Star.  458.    In  of  bankruptcy  would  not  of  iUe(f 

oac  old  case  {De  G(dU  v.  Ward^ '  invalidate  the  commission, — with- 

^onert,S4S.    4  Brown  Pari.  Ca.  out  proving  also  a  prior  debt  suffi- 

337.)  it  was  decided  to  be  suffi-  cient  to  sustain  a  commission.  Re* 

^t,  if  the  petitioning  creditor  v.  Bullock,  i  Taunt.  71. 

«»  a  creditor  at  the  tim6  the  (5)  Tomt  v.  Mytion^  sStr.  744. 

gMBriiwi  iitued;  but  this  Lord  (4)  But  the  petitioning  creditor 

nvdvi^e  considered  was  altcired  was  not  presumed  to   nave  had 

W tbe  5GL  8.  C50. ;  and  see  1 C.  notice  of^  an  act  of  bankruptcy 

°*  1^  S3.  prior  to  his  ddbt,  although  it  might 

i^)  It  was  not,  however,  com-  appear  from  the  depoMons  to  have 

pc^ot  to  the  batJtrwDt  hmie^  to  been  actually  committed  before  it. 

^«p  a  former  act  of  bankruptcy,  T^adEraAv.lTitKN^jStar.  141.         , 
">  <iider  to  invalidate  the  com- 


Timff  ;  nu^ttoiv  if  ij^ere  is  ajiufficieataa  of  \)$JokmjpiCfJifi^  dif 
•^■J^     accruing  of  the  debt. , 

.  3ut  the  d^t.must  be  li-compbfe  and  per%t  dabt&j/^ 

Verdict  in   tbo^  act  of  baok;;upCcy«     Wheiiy  therefor^,  the  debt  wm 

1^^        founded  upcn  a  verdiU  for  damages  fi>r  a  tort  obtained 

judgmeDty   before^  but  upon  which  judgment  tinqu  noi  enUnd  yp  titt 

cTirotf'       4^  ^^  ^^  of  bankruptcy}  this  was  detennined  to  be  not  a 

sufficient  debt  to  support  a  commission ;  fiur  the  debt  in 

Uw  does  not  accrue*  until  the  judgment  is  regularly  entered 

Debt  con-  on  the  roll.  (1 )    So»  where  the  act  of  bankruptcy  onwhich 

^Suf  BT-      ^®  commission  is  founded^  is  a  fying  in  prison^  and  the 

rest»  wfaeo  debt  vxis  contracted  after  the  arrest^  it  was  holdea  insuffi* 

•   '  dent  (2)    But  the  acceptance  of  a  security  of  a  hif^ 

a^S^   nature  (3),  or  the  obtaining  judgment  (4)  after  ao  act  of 

■ecuiity      bankruptcy  will  not»  as  we  have  seen»  prevent  the  creditor 

^^      '  from  suing  out  a  commission  on  a  bond  fid^  pc&i^zistiiig 

debt* 

Note  A  bill  of  exchange,  or  a  promissory  note^  is  a  debt  from 

j^^         the  date  of  it ;  therefore  an  indorsee  of  a  note  made  and 

though       negotiated  by  the  bankrupt  before,  but  indoraed  by  the 

ll^'j^     payee  to  the  creditor  after  an  act  of  bankruptcy^  ia  a  good 

niptty,    "  petitioning  creditor;  for  he  is  considered  to  stand .4n  the 

good.         place  of  the  indorser,  —  and  the  debt,  as  tothe  bankmp^JS 

not  created  by  the  indorsement,  but  by  the  making  of  Uie 

note*    The  drawer  or  maker  of  a  bill  or  note-contracts  in. 

fiict  a  debt,  the  moment  the  bill  or  note  is  given. by  lum»-^ 

and  any  subsequent  indorsement  relates  to  the  original 

debt  (5);  but  it  seems  that  the  petitioning  creditor  must 

shew,  that  it  was  indorsed  to  him  before  he  sued  out  the 

commission  (6),  though  the  debt  need  not  exist  in  him^  (i£|t 

(1)  Ex  parte  Charles,  14  East,  (5)  Ex  parte  Tkonuu,  1  Xtk.'rS. 

197.  16  Ves.  356.    BmsY.OilbeH,  S^Wib.  155.     Maemr^r.  Smt&mf 

9  M.  &  S.  70.  9  Str.  949.    Bmgley  v.  MmkHton, 

(9)  Ex  parte  Daggett,  Whitro.  I C.  B.  L.  90.     GItSiter  ▼.  Hewer, 

B.L.49.  •  7  T.  It  496.      BtHt    vr-J|ffM«, 

(0)ilmirofVT.  C/lm^M,  Ac  ante»'    l7EaBt»3lj. 
e9.  (6)  Rote  V.  Rowcrqftt  4  Camik 

(4)  Bryants,  Wtthert,  2  M.  &    945.  v  •       •    *^.  .    1     • 

.S.  129.    2Ro«e,19.  w> 


tutAJ]    ortac  ivnMmmQ  cusDrMn^s  debt.  Vt 

tis  eominKied  ijf  0ie  imAmpt)  befbre  the  act  of  bank-  Tnneof 
raptqr.    And  where  the  commissioii .  had  been  sued  out  ^'^^^^^^ 
upon  8  bill  of  e&change  fx  100/^  drawn  and  iasned  by  a  Bill  not 
tnder  bcfiite  an  act  of  bankruptcy,  but  becoming  diie*  ^"^[i^^^i^ 
iftervatds— and  the  debt  was  objected  to,  on  the  ground  =  without 
ihat,  at  the  time  of  the  act  of  bankruptcy,«*100/.  was  not  ^"^"'f 
doe^  but  cHoIy  that  sum  minus  the  discount  —  the  Court  ' 

dbqghl  it  safident,  upon  the  above  pcinciple,  viz.  that  the 
fever  eoDtracts  a  debt  the  moment  the  bill  is  given.  (1) 
&S  where  the  bankmpt  was  the  drawer  of  the  bill,  and  good 
comnulted  an  act  of  bankruptcy  before  either  the  bill  was  ^o>t 
dwyorhad  been  presented  for  acceptance,  it  was  held  though* 
that  die  biH  was  a  suflScient  petitioning  creditor's  debt,  —  "^T*^ 
altkoag^  it  iqipeared,  that  subsequent  to  the  commission,  Sbe  9Z 
tke  bill  had  aetoally  been  paid  by  the  acceptor.  (2)  ceptor. 

In  ifaeae  cases  it  will  be  observed,  that  the  bilk  had  not  When  biS 
anited  at  matiirity,  before  the  act  of  bankruptcy  committed  ^^^^^ 
by  die  drawer;  but  when  the  bill  has  already  become  due^  proved 
k  is  then-Becessary,  in  a  commission  against  the  dmioer^  to  ^^^ 
prove  pie8eDtati<Hi  and  notice  of  dishonour,  (5) 

K  tm  persons  exdiange  aeeepiancaeSi  and  before  the-  Exchange 

bOb  aie  matare,  one  of  them  commits  an  act  of  bank-  of*<^^^ 

raptey,  there  is  not  such  a  debt  due  from  him  as  will  sus- 

IMI M  eoomiasion;  for  it  would  be  iirconsistent,  that' a  man' 

who  is  not  entitled  to  receive  a  shilling  out  of  the  bank*' 

n^a  estate,  onless  he  pays  his  counter-bill,  should  be  able 

to  sti^  the  bankrnpt^s  trade  by  taking  onf.  a  bommiisibn.  (4) 

Mad  the  aooeptor  of  an  aeeommodation^  bfflj  who,  after  the:  Accq>tor 

act  of  haokniptcy  of  the  drawer,  pays  the  amount  of  it  to  ^^  ^  ^^ 

r.«jt  .-It  J  commod». 

aiMnoniD  niiom  it  hod  been  negotiated,  has  not  a  good  tioa  bill. 

creditor's  debt;— for,  before  such  payment, hc> 

surety  for  the  bankrupt,  and  did  not  become  a. 

mJMiv.XMd^,  IsEsitySlJ.  (4)  Sarrai  r.  Ju$tm,  4  Taunt. 

(t)  Bx  parte  DoMat,  4  B.  &  A.  SOO.    SleaOy  y.  Vtoaley^  S  Car. 

t.  A  P.  913. 
(S)  C^mur  V.  MmMm,  1  Ding. 


«r  TH£  PVItTJONIMO  CRKMTOB't  WOKf*    [Ck4k 


Tk»^ 


When 
debt  b^r- 
fvdby 
statute 
of  limi^ 


credilDr  befim  be  actualfy  paid  the  Mll»  wkkb  tw  a&et 
the)  act  of  bankniptcy.  ( 1 ) 

It  has  been  bolden^  by  aeveral  of  the  earlier  caMii  tkil 
a  debt^  though  baned  by  the  siaHde  cfUmiiatUmt^  wonU 
support  a  oommissioii*— >on  the  grocnd  that  the  statute  did 
not  extingdsh  the  debt»  but  the  remedy -*«  and  thattbe 
statote  BMNreover  extended  only  to  the  particnkr  zemediel 
hjf  adion  therein  mentioned.    In  one  of  the  cases»  indeedy 
it  was  admitted,  that  the  bankmpt  himu^  mi^t  qiply  iH 
sod)  a  case  to  supersede  the  oommission ;  but  that  if  ke 
snbmttled  to  it»  a  debtor  of  the  bankrapt,  or  any  diifd 
person^  could  not  avail  himself  of  it  as  a  defence  to  iaviK- 
date  the  commissions  and  thus  elude  the  payment  of  a  jast 
debt  to  the  assignees.  (2)    In  one  of  the  later  cases,  hoif'^ 
ever— where  the  bankrupt  had  died  before  surrender,  sb4 
odnsequently,  had  nevor  the  power  to  aviul  himself  of  die 
ol:jection.--^  Lovd  £ldoQ  decided,  that  a  ertdHor  might 
^o  so,  by  applying  to  take  out  another  eoranBsaien  upoe 
a&odier  debt.  And  in  a  luminous  judgment  delivered  upco 
Ais  occasion,  his  Lordshipi  (after  observing  upon  all  the 
antecedent  cases  on  the  subject^)  questioned,  the  law  Isid 
down  by  Lord  Mansfield  in  Fcmkr  y^^Browns  and  added» 
that  he  saw  no  reason  why  it  was  not  competrat  totthebaakn 
rapt  in  the  first  instance  to  take  the  objeotioo»  aad  if  he 
waived  it,  then  for  the  creditors  to  avail  diemselvea  of  it  (8> 
And  in  a  subsequent  oase^  where  the  same,  queatian  oOf 
currad,  his  Lordsbqp  intimated,  that  he  had  many 
vaasoBs  coDfirmatory  of  hia  former  decaskm.  (4)^    It 
indeed,  hekl  in  ene  caae,  that  as  long  as  any  remedy  was 
open  by  irfiich  the  debt  couU  be  teoovered,  die  olgefilMi 
oonld  not  be  tdcen^  ^ther  by  the  bankrupt^  or  the-oredittink 
As,  where  in  an  action  brought  in  the  Common  Pleas  by 
a  bankrupt  to  try  the  validity  of  a  commission,  the  der 


(1)  Ex  parte  Bdding^  1  G.  &  J. 

(3)  SuHiyne  Y.  Wamnser,  fiStr; 
74^1  <tiMU^  V.  Enifimi^  8  BL 
70S,  S  Burr.  9698.  Fowler  v. 
Brown,  1 C.  B«  L.  19. 


(S)  Ex  parte  l>ewdni^  Ex 
{ttrte  Seaman^  15  Yes.  494. 

(4)  Ex  parte  Boffey,  9  HpT, 
945. 


fcodM  pttdvoed  ad  oitoe  copj  of  b  roU  in  tha  QoilM  of  TRiv  o^ 
KiDg^ir  Bench,  by  which  it  appeared^  that  an  mction  had  *"''^'^'*^'' 
heio  cMttmced  tbere  against  the  bankropt  and  liis  partner 
JDoretba  m  yean  before,  and  that  eontinuanoea  of  mesne 
fnotm  had  been  regularly  entered^  aodbroaght  down  lo 
die  tain  beibre  the  trial  in  the  Common  P]fia8<-^tbe  lattet 
Comc^dMUady  diaft  Ae  debt  in  this  case  was  not  barred  by 
Ai  alitoter  is  it  might  have  been  recovered  againat  tb4 
innfaapt  in  die  Ck>nrt  of  Kmg's  Bench.  (1)  Bat  though 
ftis  dwision  was  come  to  by  the  Court  of  Common  Pleae 
after  two  arguments,  it  has  been  lately  reversed  upon  a  writ 
of  emr  in  the  Court  of  King^s  Bench.  (2) 

An  Bxeetdar  may  sue  out  a  commission  on  a  debt  due  to  Executor 
Iw  fcKstor,  even  before  probate  of  the  will,  provided  he  *^*^?[[^ 
obtiins  the  probate  before  the  commissioners  make  their 
^t^uAkUkm.  (4)    Atid  where  the  probate  had  an  insuffi--  PNlMte  '. 
dotKiiBp  upon  it  in  the  first  instlance,  it  se^ms^  tha»  ^^jg^ 
^^  a  vdid  stamp  beitig  afterwards  affixed  to  it^  though  iCHnp. 
ifter  ad^alication^  the  ptobate  would  then  be  good  by  tb^ 
tngpff^dai,  and  would  support  the  exeeutor's  debt  stf 
tM^temig  c«edltof  •  (4) 

tbftKtnii  a  eommissibn  lipon  a  d^bt  dde  td  the  tPifk  Dd»t  due 
Smsbbf  At  ifitiat  in  genend  be  petitidinng  creditor  joindy  ^l^H^ 
«U  far  bflsbsml  (5)  But  a  bifi  of  exchange  peyable  W 
the  wife  before  niarriage^  being*  ait  instmmenc  transferable 
«  hr,  and  die  fight  of  action  shWng  wiA  the  posaessiOfit 
^  iiy'  !a  to  be  eoiisidered,  not  as  a  chose  in'Odhih  bnt 
Mher'  as  n  durttd  j^erscMial  vested  in  the  hnsband  by  tho 
^  of  aiarttagie(6);  and  k  has  been  aocordiogly  deteiw 
■fttti^  dial  the  habond  abne  may  sue  out  a  0ommt9sioft 
vpctt  a  promiaBoiy  note  given  to  the  wife  dwn  sda.  (7J 

(0  Onfwjf  T.  BurriO,  8  8.  &.        (S)  RuM$ey  v.  Qeorgi^  \  M.  &. 

A»S.  6MSoiie»^S5.  Sd  oxumt.  6. 176.    Sx  parte  Staplh,  iTitri 

^^894.  8  Moore»  189.  Abr.  67.    Matter  v.  Winter,  Dav. 

(s)  Bdeifs  B. L.  9ded.  46.  464.  ^ 

(3)  Ex  parte  Padtfy^  Back.  03$^       (6)  M^Neilage  r.  HoOoway,  Ifii 

»WllS4i;.  &A.218.  .       .    :.; 

Jv^  ^^  ^'  *^'''*'^'  ^  Mardir       (7)  £k  pwte^ariff^  1 0.  &  XiU 


**«.  7  Taunt,  147. 
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OF  THZ  FEtlTtOKIKQ  CBEDITOK;         .  [Cll.  4; 


In&nt. 


<  •  Wben  eiifaer  of  the  parties  is  vn  h^iaU  at  the  tinie  of 
contiacting  the  debt,  whether  debtor  (1)  or  creditor  (2)« 
the  debt  will  not  support  a  commission.  But  where  a  biU 
of  exchange  was  drawn  upon  a  trader  when  an  in&nt,  but 
accepted  by  him  after  he  was  of  age,  this  was  holden  to  be 
a  sufficient  debt  (S) 

All  contracts  in  trade  made  by  clergymen  whilst  in 
hcly  orders  being,  as  we  have  already  seen  (4),  absolutely 
nuU  and  void,  —  it  follows,  of  course,  that  any  debt  arising 
from  such  a  contract  would  not  support  a  commission. 


Sectiok  hi. 
General  Dalies  and  Liabilities  of  the  Petitioning  Creditor. 


Aibr 
ctttion 


Where  a  creditor,  upon  a  judgment  has  sued  out  aa 
Mdn^  the  ^^^^^^^  against  the  person  of  his  debtor,  he  is  estopped 
body«  CM-,  from  i^erw«*ds  petitioning  for  a  Commission  of  Bank- 


Ejccept 
when. 


out  ^"^  .  ^^P^  against  him  (5);  for  taking  the  body  in  ezecatton  is 
mission.  considered  in  law  a  satis&ction  for  the  debt  (6) ;  and  he 
cannot  after  thus  making  his  election,  change  the  nature 
of  hb  execution,  and  pursue  his  debtor's  property.  (7)  Bat 
where  a  defendant  was  in  execution  for  a  debt  due  to 
two  partners ;  and  afterwards  one  of  the  partners  sued  oat 
a  commission  against  him,  for  a  separate  debt  due  to  bim-i^ 
self-r-this  was  h^ld)  not  to  be  afiected  by  the  previous 
proceeding.for  the  joint  debt  (8)  And  a  proceeding  under 
a  judgment,  not  against  ike  person^  is  not  any  ol^eccidit 
But  court  to  issuing  a  commission  upon  the  unsatisfied  debt  (9)  NoC-^ 
"^    withstanding,  also,  a  plaintiff  sues  out  a  commission  against 


power  to 


(l)  Ex  parte  Barwii,  6  Ves.  601. 
Ex  parte  Sydebotkam^  1  Atk.  146. 
'  (S)  Ex  parte  Barrow^  S  Ves.  554. 
Ex  parte  moreton^  Buck.  49. 

(5)  Stevent  v.  Jadtson,  4 -Camp. 
164. 
•  (4)  Ante,  p. 20.  57G.5.  c 99. s.5. 

(5)  Bariub^%  case,   1  Str.  653. 
Cohen  T.  Cunmnffum^  a  T.R.  185. 

(6)  Foster  v.  Jaeknm,  Hob.  59, 
Vigen  V.  Aldfiek,  4  Burr.  8489. 


Jacques  v.  Withers,  1  T.  R-  SSy^ 
Tanner  v.  Hague,  7  T.  R.  490« 
Clarke  ▼.  Oemeni,  6  T.  R.  5S5. 

(7)  This  observation  is,  of  c<>urse^ 
to  be  taken  subject  to  the'  provi- 
sions on  this  head  contused  ui  the 
different  insolvent  acts. 

(8)  Ex  parte  Stevens,  1 C,  B.  I^. 
25. 

(9)  Mites  V.  Bnwlms,  4  Ssp.li 


ShL  8^]      OS  ^oms  FBTiTioiriiui  cruutob*  IQl 

hk ddito^aftar  pivnoualy  tnking him ia.execttti.op  — ^yet  a  p^ifjes and 
Qmrt  cf  lam  hniio  poiver  to  dt^ai^  the  defendant  out  ^*»^'^>^'- 


of  CDstodj ;  this  being  a  matter  for  the  peculiar  consider'-  discharge 
stion  of  the  Loid  Chancellor,  (1)  aif/*""*** 

The  petidooing  creditor  has  not  the  eledian,  which  the  Petition- ' 
ciiirp'ediiars  of  the  bankrupt  possess  —  either  to  come  in  ing  credit 
as  a  cnditor  nnder  the  commission,  or  to  sue  the  bankrupt  ^^^^."^ 
at  law;  fi>r  if  he  were  permitted  to  proceed  at  law,  the 
commission  must  be  superseded,  which  would  materially  , 

affect  those  creditors  who  had  proved  under  it — as  it  would 
render  their  proo&  perfectly  nugatory.  -His  election  is, 
therdbre,  determined  by  taking  out  the  commission ;  and 
this,  not  only  as  to  the  debt  upon  which  the  commission  is 
foaoded,  but  also  as  to  every  other  claim  which  he  may 
hare  against  the  bankrupt;  an  incapacity  which  does  not 
attaek  to  the  general  creditor ;  for  if  the  latter  has  demands 
tgainst  the  lifuikrupt  of  a  disUnct  nature,  be  may  prove 
one  debt  onder  the  commission,  and  prqce^  at  law  for  the 
recovery  of  the  other.  (2)  And.  though  the  commission  (las 
not  been  opened,  the  petitionipg  creditor  will  equally  be 
jpcevented  from  proceeding  at  law  against  the  bankrupt; 
lor  as  long  as  the  commission  is  capable  of  prosecutioi^ 
this  disability  is  held  to  attach.  (3) 

:A'pelitioDiBg  creditor,  however,  who  took  out  a  separate  Except 
oommiasadD  ^;ainst  one  of  three  partners  for  a  joint  debt^  yf^ca. 
(whkb  was  afterwards  superseded,  and  a  joint  commission 
taken  out  by  another  creditor)  is  not  deprived  of  his 
cieedooy  under  the  second  commission,  to  prove  either 
against  ibe  joint,  or  separate^  estate*  (4)  But  a  joint  cre- 
iilorf  who  sues  out  a  joint  commission  against  partners^  or  a 
commission  against  a  trader  as  a  sumving partner^  can  only 
pmve^  nnder  that  commission,  against  the  joint  estate.  (5). 

[l)'if Ifarlfr  v.  KiM,  1  Bos.  &  (4)  Ex  parte  Snuiky  l  G.  &  j\ 

P.sos,    ,     ,.  ^56. 

U)  See  po^  «  Election.*'  (5)  Ex  parte  Bamed,  1  Q.  &  J. 

U^  Ex  pwte  Prowte^  1  G.  &  J.  ap9. 


•\       \      V    i..*   ■   ' 


H    9  1   \  '•  .      V    •  \^ 


Qtt  or  «a  <Bmunomam  «cawrcHu      ^fibrl 


its:  frr^gdarit^Jn-  -couq^  witi  tbe  iiiUMrniinn^ifcr 


Irr^ii;      •AeooMMMioD^wiU  not  oldy  m  Mine  leasqir }».  wfm»iai 

JUJI^^^   athiseosts — but  the  bMkivfil  las  also  Jus  remedytfigB^ 

cpmmii-    'him^  citlier  fagr  briaging  an  actio&  on  thecaae  fagiiiliiigrfcjar 

<^  >'     iJyfiiwaiiiiganasBig&iBeDtoftbebondtotheCli^^ 

^'l^iytwUivi        The  pethioaing  creditor  is  also  pemoaUy  snaaaiaHs 

^Qpftfi    t^  ^  tnessenger  fer  his  coati»  as  taxed  by  tht'  war 

nittsioo;     ttisrioMrs,  up  to  the  dhotoa  of  as8igBeGs(2>$  as  aril, 

dndead,  as  for  al  the  oosis  of  aporklag  the  oomniisMa'  op 

M  liM  period;  tfapi:^)  if  the  comnnssioo  k  piaeeMhd 

iiii  the  assignees  are  then  bouiid  to  reimbime  hhki  the 

amount  (8),  that  is,  provided  the  fimds  of  the  baaioriii^s 

estate  are  sufficient  for  the  purpese-^and  if  uisaffiaisnty  'be 

forneoe^-  ^must  make  up  the  deficiency  out  of  his  oarapooluit(4f)  Bit 

M^'     ^^^^  liability  Is  only  for  the  nemsuay  ^aepenses  of  wortciig 

*die  eommission;  he  is  not,  therefore^  Uabie  for  she  cesiaef 

lan  tuuidcessary  and  firaitless  journey  uadertahea  fay>lbe 

flsessenger  to  a  distant  pkce,  without  any  authority  «fi«B 

Whenal-  iiiiiiselC  (5)    And  if  a  gioondless  applicatioH  is  ttnik  to 

^y^Q^     aupevsede  the  commission,  the  petitionif^eMdicar'Sriil  is 

petition.   '  4heit  case  be  allowed  the  cdstt  of  resisting  -  the  appUeititti 

out  of  the  estote.  (6) 

The  commission  is  not  issued  for  the  banefil!  of  ^ 

fMxtioning  creditor  alone,  bat  b  in  the  nature  oC^anin* 

Pensldsi    4E»idan  for  the  benefit  of  all  the  CMdtton*    ThetefofH^^tSs 

^^^^^  provided  by  the  8th  section  of  die  new  statnti^  AM  ifAa 

petitioning  creditor  after  Orikbig  u  daticH^  receM  im 

<^ '  the  bankrupt  any  money,  or  Mmd^,  feither  ^nhe^^rfbols^ 

^'.  4Dr  for  any  pordon  ef  his  debt,  wbeittby  he  majcftOiiVe 

aie^  in  die  pound  than  the  other  ehedittit^  ^die^^Mii^ 

missim  is  not  only  supersedaMe^  but  die  petiMifng'tib* 


fsepoai.  (4)  %x  fMrte  Afi^.  .^^  Mffi^* 

Ex  parte  Johmom,  1  G.  ft  190. 

i.%9.  Bwrmoodv, Ktmip  9Qming.  (5)  BUbu^  f.  Wt^gn.  t^. 

&  P.  ISS.  369. 

(5)  HmrUip  V.  JiOrc^,  9  M.  ft  S.  (6)  Ex  parte  BoUcmiey,  S  Mad. 

4S8.     Hwriv.WhUe,  I  Hoh,  31 9,  OK 
jFlscAWI  T.  How,  9  Ciiinp.  278. 


.9.]       Qi^niB  rjEfinfioHiini  crb»i«oii«  t:i9S 

diur  k  dbo  liable  to  SoMt  his  lriule<  dfsbt»  as  weU  as  to^  IMst  mC 
lep^ordeKfvr  iiptl»mQMy»or  seearitfttoaochfieQNMis  .^......^ 

as  disoNDiBisaioBers  sfaaU  appoint,  for  the  beaefit  of.  die 
cBBdilon.(l)    And  he  equally  iaoufs  the  foifeitiue  of  Us 
.«Ui^  though  sosne  of  the  bankrupt'^  creditors  are  privy  to   ^ 
the  tansaction.  (2)    Where  a  petidonin^  creditor  after  orr^btsiir- 
thrad  of  bankruptcy,  but  ifffore  ike  sinking  the  do€kH,  re*  j^  j^  ^ 
eoied  from  the  bankrupt  a  sum  of  money  which  reduced  from  the 
.  his  debt  bdow  lOOL  —  though  Lord  Eldon  in  sueh  a  case  ^^^- 
nfiised  to  supersede  the  commission,  as  the  payment  could 
..not  be  retained  agsinst  Che  assignees  -^  yet,  as  the  petitioning 
creditor  bad  not  avowed  that  he  held  the  payment  for  the 
wmgMB^  he  was  ordered  to  pay  the  costs  of  the  petition 
sadidqeiry.  (3)    Any  bargain,  also^  made  by  the  pelitioa-  Corrupt 
iig  eaedilor  with  the  solicitor  upon  striking  the  docket  -^  as  ^^J|j^. 
.10  proving  the  act  of  bankruptcy,  or  being  indemoified  toracdn- 
:  sgmst.  the  expenses  of  issuing  the  commission  —  wiU  be  ^'"P^*  ' 
esnndeied  a  contempt  of  the  Great  Seal ;  and  any  appli<* 
•iSi&A  by  the  petitioning  creditor  to  carry  such  a  bargain 
into  .flftct  iriUf  of  course,  be  dismissed.  (4)    But  though 
the  ytitioBiiig  creditor,  after  striking  a  docket,  is  pnn 
:  Iribitei  froai  xyc^viog  ieom  the  bankrupt  ai^  monq^,  or    . 
seeuritfy  whereby  he  may  receive  more  m  the  pound  than 
»jAe  athaa'^reditors,  *-^  yet  it  haa  been  determined,  that  a 
fiOPtaMtc^aue  out  a  coinmiasioo,  in  conskleratton  that  a 
fiaend  of  tlae  bankmpt  would  give  the  petitioning  creditor  ? 
jfer  diSlmgt  M  ihe  pound  on  his  debt^  was  not  illegal,  — * 
and  that  a  .bill  given. for  the  agreed  sum  was  valid.  (5) 

Tha  .petificMihig  fteditor  ia  bound  to  be  assistant  jto  Bound  to 
the  ^omtiaswMi  in.  aU  its  stagesi  which  (as  it  originales  ^^T!^ 
6om  hmaelO  be.  is  pledg^  to  the  validity  of.    Thus,  commis. 
wtwi  ^.Jf^i^iiamg  ^re^tor  agreed  wjtl^  the  bankrupt,  "<>o» 
that  he  would  not  oppose  his  petition  for  a  supersedeaSf 
*iit'falusidefSti^'  Dfi'tihe  bankrupt  giving  him  a.  warrant  of 

••  II)  AndHife  Exp^tte  Thomten^       .(3>  Ex  parte  AWfe/'jvBudc,  283. 
1  Vci.  157,  Ex  parte  Stokes,  7 Ves.        {a\  Ex  parte  Wiltm,  IJbok.  3l>6. 

(S)  Ex  parte  Brme^  Buck.  108.  .t  'iM   .'»oa«  .••  '"v\^      "  «» 

VOL.  I-  *H    t'  ;'•**'     OV.    V  V'M\-»«»-^. 
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CCfc.*.' 


JMiaoffiK 
RabiUties* 


to^ake 
previous 
inquiries 
as  to  trad- 
ing, &c ; 

to  give  in- 
formation 
to  the  as- 
signees; 

to  produce 
docu- 
ments. 


Whether 
bound  to 
give  evi- 
dence 
against  his 
own  com- 
mission* 


attorney  for  the  amount  of  his  debt  — *  the  Coort  of  Common 
Pleas  set  aside  the  judgment  entered  upon  it,  Sir  J.  Mans- 
6eld  saying,  that  it  was  the  duty  of  the  petitioning  creditor 
to  support  the  commission.  (1)     He  ought,  also,  to  make 
due  inquiry  as  to  all  the  circumstances  affecting  the  bank- 
ruptcy,  before  he  issues  a  commission (2) ;  and. to  give 
information  to  the  assignees,  upon  every  subject  that  comes 
within  his  knowledge  as  petitioning  creditor.     He  is  bound, 
therefore,  to  produce  upon  a  trial,  a  bill  of  exchange,  upon 
the  direct  proof  of  which  his  own  debt,  as  petitioning  cre- 
ditor, can  be  established.  (3).     And  where  shortly  before 
the  conunission  he  had  taken  out  execution  against  the 
bankrupt  for  part  of  the  debt  on  which  the  commission 
issued,  he  was  ordered  to  furnish  the  assignees  with  all  the 
particulars  of  his  debt  —  though  this  was  in  aid  of  an  action 
brought  by  them  against  the  sheriff  for  the  very  purpose  of 
impeaching  the  execution,  on  the  ground  of  a  previous  act 
of  bankruptcy  (4).     And  where  a  petitioning  creditor,  after 
the  choice  of  assignees,  stated  to  their  solicitor,  that  the 
commission  was  not  a  good  one,  because  the  consideration 
of  the  bill  on  which  it  was  sued  oat  was  for  a  gambling 
debt,  and  tiie  assignees  were>  thereby  pnt  to  expense  in 
establishing  the  validity  of  the  commission,  and  also  in- 
curred furtiier  expenses  by  his  refusal  to  produce  the  bill, 
or  to  discover  what  had  become  of  it  •^  Lord  EUdon  ordemi 
that  he  should  pay  all  the  costs,  which  he  had  thereby 
occasioned  to  the  assignees.  (5)     It  was  held  by  the  late 
Vice-chancellor,  that  a  petitioning  creditor,  in  a  siparate 
subsisting  commission,  was  not  compellable  to  attend  as 
a  witness  before  the  commissioners,  in  support  of  a  sub- 
sequent joint  commission  —  as  that  would  be  in  effect  to 
destroy  his  own  proceedings  (6) ;  but  Lord  Eldon  subse- 
quentiy  decided  tlie  contrary.  (7) 


(1)  ThomoM  v.  Rhodes,  3  Taunt. 
478. 

(2)  Ex  parte  Blaclmore^  6  Ves.  3. 
(5)  Ex  parte  Glo$sop,  2  Rose, 

386.    Ex  pwrte  Jackson,  Ibid.  188. 
Ex  parte  Graves,  1  G.  &  J.  86. 


r.V^ 


60. 


(4)  Ex  parte  Glover^  2  G.  &  J. 


(5)  Ex  parte  Gloisop^  supra. 
(Bj-Eid' parte  ISlonei,  1  G.  &  J.  7. 
(7)  Ex  parte  Harriam^  9  G.  ft  J. 

135. 


SeoLfl;]      OF  .fiHfij  wwrnxHOimo  oBBDiraR.  1 W)  • 

oTddiil^  vbkir  be  Bakes^oQ  smgcNil.thecfMiDissiDii^-fMni*  fitdnlMet. 
coiiteiidiogi«aft8rvard%  that  the  debt  was  ilistiffieteBt  tty  Estopped 
SDfipDit  iL    Thus,  ivhene  the  baiikra|Nfe  aaiigiiees  sued  ^^^^'^^  ^ 
bio  S»  the  baDkrnpt^StHieiiqr  which  he  had  got  intoi  '  ' ,,' J 

hk  IttDik,  and  it  accidentidly  came  oat  by  a  alateaieiit 'ofi '        '*  •  ' 
sGooaniSy.that  the  balanee  due  frasEi  the  biodEriipt  irns  lessi  '  '  '^ '^ 

tium  mat  was  soffioieBt  to  si»tain  the  ooinfliis8ioii,:-Hth3''  .',,1 

pctitiODiog  creditor  vas  not  allowed  to  avail  himself  of  >  w>i 

ton  fii^  in  order  to  defeat  the  action.  (1)  '      '^\ 

When  any  action  is  brooght  for  the  recovery  of  property^  When    ,-,.  .u 
vrongbUy  aeiaed  by  the  messenger  under  the  oommission^i*^'^^^^  ^  *' ' 
tba  pdiiioahig  creditor  should  be   made  the  defendant',  fendant; 
in Md^action^  and  not  the  messenger-— if  the  latter  hss- 
^  astad  :in  obedience  to  the  warrant  of  the  coanm^  ; 
»sten«<**ibr9  in  such  a  case,  the  messenger  would  be  en**  ' 
titkd  at  any  rale  to  a  verdict.  And  if  the  plaintiff  reooveiB'  liability 
agnast  the  pctitionuig  creditor,  the  laUer  is  liable  (S)  not^  o^J^^n  • 
only  fiir  the-taxed  costs  of  the  action,  bat  is  alsc^  bound  ta*  - 
repay  die  plaintiff  such  costs  as  he  is  obliged  to  pay  to  thn^. 
other  daSesidant:    It  is  provided,  al8o(S),  in  ev^y  such^  P<^f  of 
aclioB^..that  proof  of   the  defendant   being    petitioning  tionlng^  * 
crditor  It  safficient  for  the  purpose  of  making  him  liable,  creditor 
iattesaaie  manner,  as  if  the  act  compkined  of  had  been  ^  ^^^ 
dooe  sr eoaBmitted  by  him.  htm  liable. 

A$  10  the  competency  of  the  petidoning  creditor  as  a 
vilQes%  in  actions  where  the  validity  of  the  commission  '' 

cones/in.  question,  die  reader  is  referred  to  a  subsequ^it 
diaptery  which  treats  on  Evidence  in  actions  by  or  against 
theassigaees*(4) 


[xySkrmer  r,JDam,  7 Taunt,    v.  Stretlon,  y  Star.  40  ;  and  see 
^^.  t'Mbm,  300.     Bed    vide    post, "  Evidence.** 
^>ttaT./(nKV9SCamp.4l8.'J>»iiN       (9)  Secti<»n  ai. 
^  V.  Fowler,  4  Ouop.  98 .   X/oyrf    .    (3)  Section  3S. 

(4)Seepoat,(;h.XViI. 


'I 


I 
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OF   THE    COMMISSION. 

1.  Of  issuing  the  Commission. 

2.  ^the  general  E^ect  ^ the  Commission, 
$.  Of  a  Second  Commission. 

i.  Of  a  Joint  Commission. 

5.  (yfreneaied  and  auxtliartf  Commissions, 

6.  Remedy  where  Commission  malidotaly  sued  out. 

For  the  Cottt  i^  tiswf^  tie  Commmon,  tm  poit, 
Chapter  on  Cof  U. 


Section  I. 
Of'  issuing  the  Commission. 

By  sections  IS  snd  13  of  the  new  act,  any  one  or  mote 
of  a  trader's  creditors  to  the  amount  required  by  the  sta- 
tote  (1),  tnay  peUtion  tiie  Lord  Chancellor  to  issue  a  com- 
mission against  him,  previously  making  an  affidavit  of  debt, 
and  giving  bond  to  the  Lord  Chancellor,  for  duly  provbg 
the  debt,  and  the  act  of  bankruptcy. 
Striking  a        If  the  petitioning  creditor  reside  in  London  or  the  vid- 
praaiJil     ""'y'  ^^  ™"*'  "*^^^  *"  affidavit  of  his  debt  (2)  bdbre  t 
direction*.   Master  in  Chancery,  in  which  he  swears  that  he  believes 
his  debtor  is  become  a  bankrupt,  (an  allEgatioo,  however, 

taji.v'^          <i)  Ant«,|)Bpi88.  mij  bthtiOta  mtomtot^tn 

(S)  See  form.  Vol.  U.     B«ibr«  lea  io  ibe  ebmhuk  tail  tbrte  io 

irotwiiling,  bawsnr,  icvch  .the  afternoon,  ud  At>mj' 
I  be  roade  ■     "          ' 


■tMuia 
office,  in 

docket  h ^ , 

for  which  puqMMc  the  docket -book 


be  made  U  the  bankrupt  ngbtin  thee*eiua|-  SeeOoMnl 
in  order  to  atcertain  ifuy  Orden,  S9th  Das.  tsos,  «aid  isth 
hu  been  elreadj  ttntck;    April  iiM.'Md  ex  parte  Smti, 


^ 


1.]        mr  mmnma  -tbb  commimion;  lot 

«bieh  if  not  rsqidred  by  this  or  mqr  fomer  Btatale,  Imt  k  ^'IJI^, 
merdy  a  pnctioe  miapted  by  the  aathority  of  the  Great  ^^^^ 
8ad)(l);  nd  the  bond  to  the  ChaaceUer  nrast  be  executed 
at  tbeBuknipt  office.  If  the  creditor  resides  in  the  immiry, 
tbe  aAhmC  ja  then  made  before  a  Master  Esrtraordinary  in 
CliaDcsiyi  and  the  bond  executed  at  the  same  tame*  and  then 
bodi  tie  sent  to  an  agent  in  London  to  do  what  is  needfuh 
When  tbe  alBdavit  and  die  bond  are  in  either  case  de- 
Imied  at  die  Bankrupt  oflBce,  an  entry  must  be  made  in 
the  docket-book  (2)»  and  the  petitioning  creditor  is  then 
aid  to  have  struck  a  docket.  Af^r  this,  the  solicitor 
nnsty  within  the  next  fbor  days,  bespeak  the  oommisnon-r- 
spoii  which  he  pays  the  fees  for  it,  and  the  clerks  make 
eat  then  a  petition  to  the  Chancellor,  and  procure  also  a 
coBBisaon  from  the  office  of  the  patentee.  These  are  tacked 
logcdier,  and  at  one  comer  of  the  petition  Aejtat  is  written: 
^  Let  a  oommission  issue,  as  prayed,  &c."  The  peUtion 
and  commissioa  are  liien  taken  to  the  Chancellor,  who 
signs  tbe jGi^  g  after  which  the  commission  is  hmaediately 
sealed  with  the  Great  Seal,^— and  this  is  done  either  in  pri- 
vate, or  at  a  public  Seal.  The  oommission  always  bears 
date  die  day  it  is  sealed;  and  that  date  is  then  entered 
the  eolnmn  left  for  it  in  the  docket4)ook. 


Wheie  two  parties  apply  at  the  same  time  to  strike  a  When  two 
docket  and  both  are  prqMured  to  issue  a  commission,  they  ^^L^ 
must  draw  lots  at  the  Bankrupt  office  for  the  preference.(8)  ther,  must 
And  where  instructions  for  a  docket  were  received  from  ^^  '^^^ 
the  OMintry  on  a  Sunday  by  a  solicitor,  who  before  the 
oAot  opened  on  the  foUowing  morning  received  similar 
imtnictiooa  from  another  client,  it  was  decided  that  the 
san^.  rule  of  practice  should  be  followed.  (4?)     I(  however,  but  if  only 
only  one  par^  is  prepared  to  issue  tbe  commission,  then  ^'^^^^^ 
Ae  oomnnsBion  is  <firected  to  be  issued  to  the  person  li^ho  u  entitled 


•%  •  1 


^4ff^'^m,§Bi:.^-r-  '  r      ■'■*         (3 j  Ocaeral ; Order,  d9tii.  Dec* 

v4^.«ea  <leimsl  Ofder^  ^ath    leoff. 

BKi.tsoa»}aad  fURh.  A|mU  lftl#»       (4)  ^<i$w's  caie»  lJV^.4^7v> 


fOf  OrMMSIIlIM^  TUB  O0il|IMHOir«  (JCkJl 

adockfiU     iiiQ^  ca8e%  where  io^  parties  are  eqaaiiy  prepared  to 
to  Uie        i^ue  a  comoiission  forthwith*     When  one  party,  there* 
^^''^     fprcp  was  not  prepared  to  certify,  respecting  the  inteadsd 
comroissioners  in  a  country  commissioB,  as  reqoired  by  ths 
general  order  (2),  the  other  party  was  held  entitled  to  the 
commission.  (S) 
"^^en  .  Where  a  commission  is   ordered  to  be  .  superseded, 

sion  BupcF-  though  on  the  petition  of  the  assignees,  any  other  creditor 
seded^any  may  strike  a  fresh  docket  against  the  bankrupt  after  tbe 
roay  strike  ^^^  ^  pronounced,  and  even  before  it  is  drawn  up  or 
afresh       signed  by  the  Lord  Chancellor;  —  and  the  claim  of  tke 
'       assignees  to  issue  a  fresh  commission,  is  not  greater  than 
that  of  any  other  creditor ;  the  rule  beings  that  whoever 
strikes  the Jirsi  docket  will  be  preferred.  (4) 
When  ja-       If  there  is  any  variation  in  tbe  q)elling  of  the  name  of 
the  name.   ^^  bankrupt,  even  of  one  letter,  it  is  the  practice  at  the 
Bankrupt  oi&ce  to  permit  a  second  docket  to  be  struck  fay 
any  other  creditor,  it  being  taken  for  granted,  that  the 
name  is  that  of  a  different  person  (5);  and  the  party  having 
the  Jlrst  regular  docket  in  tbe  office,  has  been  ooDsidered  as 
entitled  to  the  priority.  (6)     But  whece  the  soUcitoc,  who 
struck  the  second  docket  in  a  case  of  this  kind,  mics^  hoBoe 
known  it  was  the  same  person,  —  the  Lord  Chanodlor 
ordered  the  second  commission  to  be  superseded  at. tbe 
AffidaTit,    costs  of  the  solicitor.  (7)    If , there  is  any  error  in  the  affi- 
be  It-         davit,  or  bond,  upon  which  a  commission  has  issued,  it  has 
sworn.        been  determined  that  they  cannot  be  re^sworn  or  re^xe* 
<)uted  —  having  been  already  used  for  all  the  purposes  for 
which  they  were  made ;  —  but  that  there  mus^  be  an  enture 
new  docket.  (8) 

(1)  General  Order,  ssth  Dec       (6)  Ex  parte  Siccker,  l  G.  &  J. 

1S06.  249. 

(3)  S5th  July  I8I7.  (7)  Ex  parte  Ward,  1  Rote,5H. 

<5)  Ex  pwte  Hardnumy  1  Jac.  ft  (8)  In  re  RtUledge^  9  Rote,  569. 

W.«95.  Scd  f?«.  Whether'  tf^  iwWiM  be 

,(4)  £x  parte  Bower,  1  G.  ft  J.  now  held  necesaary,  at  fliei>6  »  ko 

3^^-    '    '  iteii9»  Amiy  impoMd    aAy  Um^ 

(5)6Ves.4S4.  1  Rose, 91 4.  1  G.  upon  either  the  affidariti  or. the 

ft  J.  ^%,  bond. 


Sect  I J         mE  nmv^suk  /nss  otanciMioii*  lOt 

A-dodkelonf^htxial to ba«tciick» tnerdyju^-afiMWiiwi of  AfM^  '• 
jwcmtfjoi^  to  pieveot.  anotber  creditor  firodi  UUmg  out  a  ^^^'^^  , 
QoiDinisMaiL(l)  And  where  it  is  used  as  the  ascans.  of  Docket  . 
Imrtaiag  (at  some  arrangement,  it  vill,  as  we  Jiave  aifoadj  j^^Lf^ 
sen,  be  considered  a  contempt  of  the  Great  Seal.('&}      .   r  purpose,  a 

Wbco  a  mootb  has  paswd  fiooi  the  striking  of  tbo  ^"^^f*^ 
docket,  without  any  thixig  further  beiqg  done,  the  practice 
nsin  such  a  case^  not  to  let  a  commission  issue^  without  an 
tffidsvit  that  die  pedtiooing  creditor's  debt  had  not  beea  ' 
psid.(S)  But  by  a  subsequent  general  order  of  Lori 
£ldon{4),  it  is  dedared,  that  when  a  dodbst  has  beea 
ilnuk  more  than  one  calendar  month  withput.  a  ooBomia* 
son  having  been  bespoke,  the  docket  diall  be  considered 
as  eMpiredf  and  of  no  ejpa  for  the  purpose  of  issuing  a 
conuBission* 

The  affidayit  made  by  the  petitioning  creditor  is  gmeraV  jffiddmi. 
sod  need  not  state  the  particulars  by  which  the  bankruftt 
becuae  indebted  (5) ;  and  if  it  state  that  the  debt  is  for 
goods  spld  and  delivered,  though  the  petitioning  crediioa 
had  at  the  time  entered  up  judgment  in  an  action  for  th^ 
4dbt,  diiahas  been  held  sufficient (6);  nor  will  it  beany 
afajectioB  to  the  commission,  that  the  petitioning  ere-* 
dinar  had  not  relinquished  hb  judgment.  .  The  provision^  Img^ 
m  thestitote  is  dhrectory  only,  and  not  conditional;  -*tbere^  !'^^^^ 
fen^  wheie  it  appeared  upon  the  fiice  of  the  affidavits  of  fear  eroundo^ 
peddoning  creditors,  that  their  debts  did  not  amount  tc^  ^^^^ 
VOL,  dmgh  their  d^ts  proved  before  the  cotnmissiqners  the  con-^ « 
tamated  to  more  than  that  sum -^r- it  was  held  that  thia  °u<non«    * 
irf^Dkaitjr  .did  not  make  the  commission  void  atiaw,. 
ffacmb  jt  aaight  afford  a  ground  of  applicadon  to  the  Lord 

(1)  I6Ves.l45.  contained  in  the  order;  but  this 

(S)  IS  Vek  ass. ;  and  see  snte»  recital  does  not  agree  exactly  with 

104.  what  is  stated  by  the  Lord  Chao- 

(3)  bpBTte  ^MO(bby,Buck.367.  celior  in  that  case. 

(4)  satM^j  lais^  Tbisorder,  .  (5)  Ex  parte  Wood^yAik.  159. 
wik.sns  snde  4mrk^  after  es  Brvant  v.  Witkeri,  1  v.&  B.  81 K  r 
ffrta  fciailfrfc  radtea  ilj^  pieTiow  (f)  hi  reJ^iyaii^  lll9se,^as* 
pi>aju  at  Ae'jiaJBlUopttyfficey  i>»  Brvtmt  v.  Wiihtrt^  8  Ml  &  S.  \%%(t 
L-i •  -    Ijirithdi^j&ectioRs  sHosc^s*  .    .      .... 


IM 


Qrwuamm  vaMiMUMmui 


iCtoi. 


Notcffi- 

denee  df 

tiiedebe 

inimy  fob^ 

ifequent 

proceed* 

mg. 

As  to 

ttatiDjg; 
beUefofan 
act  of 
bank- 
niptcjr. 


Pedtkm 

must  agree 
with  the 
■ffidtfilc. 


IBwL 


Gbttiorilar  %o  fiifNMeda  it^  or  lo  Mky  pioditedhi^dU  tb^ 
proper  alMAvlts  were  inaide.{l)  The  nflMivh,  indeed,  b 
of  ao  oee  in  any  period  subsa^iat  to  the  conAiiiisiioo;  for 
ii  is  not  ei^en  primdjueie  evidence  of  the  debt,  either  befote 
the  commissioner^  or  in  any  action  n^here  the  debt  is  dis^ 
puted—> which  must  be  proved  by  odier  aridenee.'(^) 

A  docket  should  not  be  struck  without  soiiie  sdKd 
ground  of  hdkfy  that  the  trader  has  eommitfed  an  act  of 
bankrapCcy  (5) ;  and  the  affidavit^  as  to  thia  matter,  is  totf 
often  mud^  #ith  a  preeipttancy  which  has  eaHed  ibr  dt^s 
een^ure  of  the  Court  (4)  But  if  proof  Can  be  made  of  ah 
act  of  bankruptcy  before  the  issuing  of  the  commission,- 
tfiough  it  was  in  fact  committed  after  the  swearing  of  tM 
iffldatit^  and  the  striking  of  the  docket  •^  die  oovnmtssioif 
will  not  on  that  account  be  rendered  invalid. -(5)  Tho^ 
where  die  act  of  bankruptcy  was  by  l^ng  nt  prhfrn^  and 
tkb  doohec  was  struck  kiefore  the  rec^uiaite  period  of  im^ 
prisonment  had  expired,  the  commission  was  nevelthdiisi 
Mipported,  which  was  issued  after  the  eatpiradon  of  such 
periods  (6) 

Tho  petitieb  mn^  agree  with  the  statement  of  the  debt 
in  die  attdavit;.  Thus,  where  the  seoreCai^  to  a  pablic 
company  struck  a  docket  for  a  debt  due  to  the  e&mpttmff 
but  the  pediion  stated  the  debt  to  be  dte  to  Am  tn  Ati  olDtf 
n|fb--*-it^aa  bekly  that  the  eommissbn  could  net  be  siip^ 
ported  npon  a  debt  due  to  the  <k>mpany^(7) 

The  bond,  which  die  petitioning  creditM  is  required  t(f 
give  to  the  Lord  Ghanoellor,  As  in  the  penalty  of  fiOOl.f 
oottdidoned  for  proving  his  debt  aa  wdl  before  theeoid^ 
miasioners^  aa  at  any  trial  at  law,  in  case  the  eommis^ioR  h^ 
contested — and  also  for  proving  the  party  to  have  com- 


Ct^  AOr  V.  HeaUy  2  N.  R.  196.  (5)  Hopper  v»  Richnumd.  1  Star.' 

(5  Ibid.  507.                                     - 

(85  Ex  parte  Baumey  16  Ves,  (6)  Ex  parte  Ih^ftrene,  1  V.A 

145.  B.  51 .  1  Rose,  5Si.  Ex  iteHe  Pto- 

(4)  ^es.  431.  UNeL  d5   1 V.  Ws,  15 Ves.  462.    WpdoUrt^  «^ 

dtB.3S.  r4Ve8.80. 

(7)  OfMHe  V.  Fiiite,  2Star.  1 3! 


9illiA  aa  t«  ^  bunkniptcj!!  bbA  fog  pgpcdeding:  te  mtAi  Bani.    > 
OHBiiuMon.    Tbe  bood^  bo^^erery  ne^  net  be  pmciiely.  gZ^   .< 


of  tbeasiMdiiteafftheaffidavitj  •suidwcaBeofBlKikbig.  mental 
mdodren;  where  the  amounft  of  tbe  debt  m  tbe  afidairift  was;  ^^f^Tl^ 
iattnteetly  stated,  the  Lkm^  CbasoeUor  oida»d  a  stip«-  mittetL 
pletpcnlil  aBdavit  to  be  made  wtthoat  any  aew  bond  bring: 

Tie  bend  asiist  be  execaled  hg  the  petitioning  ctedttara  Aa  to  ex* 
m  i^fimi^  tbevefiire»  who  is  anaUe  to  bind  himsetf  by  ^^"""^ 
haaif  onnM  be^petitioniiig  <£reditor>  —  nor  will  any  other,  infimt. 
ponsA  be  allowed  to  execute  tbe  bood  finr  biin«  (2)    Aadi 
vhoe  the  debt  to'snpport  tbe  coraihiauon  is  mede  up  oC 
sevtfd  ddbis  — '  each  of  the  pelitiooing  creditors  being  re-' 
qoiBel  la  onke  an  affidavit  of  his  debt,  andtoenter  ikHo  the: 
bond  ^-^^  if  one  of  theses  therefore^  is  an  iatmtf  the  cownis^ 
Ml  esmioS  be  supported  (3)    Where  hmband  mid  tt^  Husband 
siepetitioiiiiig  ciedisors,  the  bond  diould  be  exeented  by^  ^^  "^^ 
theh«bMd(4) 

Where  pariners  are  petitioning  creditors^  it  wSL  faa  sn&*  Putnen. 
ficknt  if  one  of  them  makes  the  affidavit,  and  executes  tba 
bond  (6^  -and  the  same  also  with  respect  to  ntngnees.  (6)     Aaopiecs. 

%  an  osder  of  I^Nfd  Apsley's  (7),  the  mere  striking  a  iSnifiiy 
docket  was  directed,  in  no  case,  to  prevent  the  issuing  of?  <'?"»«'- 
a^iPONBiBiaa  by  mof  other  cnsditor,  so  as  such.setiond 
s^dlQi^cm  was  not  madc^  befi»e  the  espirationt  cif  Ibv. 
dqrs  after  the  first  docket  struck.    A  practice^  however^  a, 
gsod-deal  at  variance  with  the  terms  of  this  order«  was 
Isag  pefmifted  to  grow  up  at  the  Bankrupt  offioei  and 
vUeb^XMd  Eldoit  hsac  observed,  aSMrded  testimotiy  thKt 
the/sader  itsdf  was  inconvenient  to  be  followed;  and  ho 


(I)  Ea  pecis  MMigMrn^  t  €k.  As  (5)  Gx  parte  JfiiMMtfuos,  Sftow, 

^'Hfi^  ^'^^  19Ves«S91.    BoberUr.JSar' 

(q  tt  pirte  Barrow,  5  Vei.  die,  2Rose,  lU:  {notej.    Ex  paitfe 

SK  Beniamhh  Buck.  44.     Ex  parte 

SA  Ss'pscte  V^friari,  Bock.  48.  PeA,  Buck.  457.  |  but  see  ante,  M. 

WJ^iM^f,  Gm^,  1  M.&8.  (6)  £z  parte  JBhiey,  1  G.  ScJ. 

Wl'                                          ,  197. 

(7)  l4thFeb.  Itr4. 


Seeimg 


M  ifBtrmc  THE  coacMissioir« 


[Cb.  5. 


turn. 


commit- 
don  should 
))e  sealed. 


Commu- 
should  be 
tealed  at 
the  neji 
immediaie 
public  seal. 


tliMgkt  aldo  that  if  strictly  acted  upon,  it  wduld  open  a 
door  to  great  fraud.  (1)  It  has  been,  therefore,  altered 
and  modified  by  subsequent  orders,  both  of  Lord  Erskine 
and  Lord  Eldon  (2),  by  which  it  is  directed,  that  if,  after 
striking  a  docket,  the  petitioning  creditor  do  not  wiihin 
four  days  afterwards  order  a  commission  to  be  sealed  at 
the  then  next  public  seal — in  case  there  shall  be  one  within 
seven  days  after  the  docket  shall  be  struck — or  by  a  private 
seal  within  eight  days  after  striking  the  docket— and  cause 
the  same  to  be  sealed  accordingly,  then  any  other  person 
may  sue  out  a  commission,  without  any  notice  to  the  per- 
son who  first  applied  for  one.  An  application  for  a  com- 
mission, on  the  evening  of  the  fourth  day  from  striking 
the  docket,  immediately  before  8  o'clock  (the  hour  of  shut- 
ting up  the  office),  is  sufficient;  and,  if  necessary,  the  clerk 
ought  to  remain  there  a  quarter  of  an  hour  later,  to  enable 
the  party  to  proceed  next  morning  to  have  his  comnussion 
sealed.  (S)  When  the  4th  day  is  a  holyday,  the  party 
should  nevertheless  apply  for  the  commission  on  that  day, 
at  the  chambers  of  the  clerk  of  the  Secretary  of  BanlLropts; 
for,  if  he  does  not,  he  runs  the  risk  of  losing  the  commis* 
sion,  inasmuch  as  whoever  applies  first  the  next  day  has  a 
right  to  it.  (4) 

The  mfeading  of  the  direction  in  the  orders  is,  that  the 
commission  shall  be  sealed  at  thefi^^  immediaie  public  seal 
within  the  seven  days,  without  any  discretion  on  the  part  of 
the  officers  at  the  Bankrupt  office  to  defer  the  sealing,  till  a 
subsequent  public  seal  within  the  seven  days  (5);  liiei^re 
where  there  was  a  seal  on  the  5th,  and  another-  on  the  7th 
day,  it  was  held  that  the  commission  must  be. sealed  on  the 
5th.  But  notwithstanding  the  terms  of  the  order,  and 
though  the  creditor  does  not  beq)eak  the  commission  (that 
is,  order  it  to  be  sealed,)  until  the  5th  day,  yet  if  he  does 


(1)  Ex  parte  Leketter,  6  Ves. 

483.  (4)  Ex  parte  Coeper,   18  Vei. 

(S)  89th  Dec.  1806.    13th  April,'  481.;  and  see  1  Mont.  Dig.  77. 

ISia.  (5)  In  re  Lambert,  1  RoKe,85t, 


(3)  yichoUi^t  case,  19  Ves.  616. 


Sbci  1.]        oir  lisuiKo  the  coMHfssiovr  AV 

ibkii^fe  any  other  er^hcA*  appltes  to  strike  a  dbdi!i^  Seattfig. 
die  afiplieation  of  the  first  creditor  will  be  preferred.  ( 1 ) 

Wher^  however,  from  some  mistinderstanding/or  from  First  doc- 
fhe  iafrj  of  business  at  the  Bankrupt  office,  the  clerk  p^u^f^gj 
omitted  to  get  the  commission  sealed,  or  make^tbe  prdp^r  byamis- 
WJtiy  iDibe  docket-'book,  (without  which  the  docket  is  not  ^J^jj^^?* 
coQsiderdd  to  be  struck  (2),)  previously  to  the  application  office, 
ofaoothersolkitor  to  strike  a  docket,  Lord  Eldon  thought 
itwoaidbe  coasti'Bing  the  order  too  strictly,  to  dieprive 
the  first  soKckorof  his  priority,  which  had  not  in  &ct  beeir 
endangered  tfaroogh  any  fault  of  his.  (S) 

Upon  some  occasions,  the  petitioning  creditor  hlis  been  When  a 
Untiled  to  a  shorter  time  for  sealing,  than  what  is  specified  ^j  ^® 
ia  the  general  orders :  as  where  he  had  done  nil  bther  pre-  limited  for 
noos  acts,  but  purposely  delayed  sealing  the  commission,  **■""«• 
aod  took  that  as  an  objection  to  a  petition  by  the  bank- 
rupt to  supersede  it.   Lord  Eldon  limited  the  titne  for 
sealing  tbe  commission  to  three  days.  (4) 

Where  a  creditor,  who  had  struck  a  docket,  ordered  the  When  first 
commisttoo  within  the  four  days,  and  afterwards  counter-  ^^','^'' 
mandd  the  order,  and  then  again  changed  his  intentions,  prefer- 
he  was,  notwithstanding  this,  held  to  be  entided  (m  the  ®^»  "^ 
absence  of  any  collusion)  to  have  the  commission  sealed  on  ingcoan- 
the /tb  day,  in  preference  to  another  creditor,  who  struck  tennaad. 
a  docket  between  the  countermand  of  the  order,  and  the 
7tb  day.  (5) 

The  commission  must  be  sealed  after  the  act  of  bank-  Must  be 
niptcy;  but  it  is  no  objection  that  the  act  of  bankruptcy  is  aftJ^Bct 

•  '  ofbaak- 

(l)  In  re  Graham,  Duck.  529.        rupt  office  should  indorse,  as  a  ruptcy. 

(«)  General  "Order,  26th  Dec.  memorandum  upon  the  documents 

1806.    ijtfi  April,  1815.  for  the  docket,  the  time  of  thdr 

(3)  ExparteJSfNim,  lRosQ,163.  being  delivered  at  the  Bankrupt 

-  Rose,  *25.    Ex  ]partc  Slat/ord,  office.  Sucli  a  provision,  however, 

BqiIl  1.   lo  one  of  these  cases  does  not  seem  t9  have  been  ever 

(.2  Rose,  324.)  Ix>rd  Eldon  intt-  made  by  any  general  order  to  that 

Bated,  that  it  would  be  an  im prove-  effect. 

aeattsotliefldioTe orders, to  insert  (4)  Bx  parte  WtiTuxm^  sYes.ft 

*  ptmbi^  tkat  borlrthe  clerk  B.  355. 

^  the  sirfiettor  applying  for  the  (5>  Anon.  1  Blbnt  Dig.  77. 
^fa*t,<a#^  da* -at  the  Batfk* 
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OV  ISSUING  TU£  COMMISSIOM. 


[Cb.5. 


SeaUng,   . 

Once  seal- 
ed in  the 
night. 


Distinc- 
tion  lie- 
tween 
awarding 
and  tttM- 

WW- 

Cominis- 
fion  a 
matter  of 
right; 


as  well  as 
the  adju- 
dication. 


Proceed- 
ings not 
staved 
befere 
opened. 

vrhen  pub- 
lication re- 
strained ; 


committed  the  same  day^  provided  it  be  committed  h^art 
the  actual  sealing  of  the  commission. (I)  And  upon  one 
occasion,  where  it  was  of  importance  to  prevent  the  oper- 
ation of  an  extent  against  the  bankrupt's  effects,  Lord 
Eldon,  in  order  to  effect  this  object,  actually  sealed  the 
commission  in  the  middle  of  the  night  (2) 

Wlien  the  commission  has  passed  the  Great  Seal,  it  is  said 
to  be  awarded^  which  is  a  matter  distinct  from  the  issuing  of 
it;  for  it  is  not  strictly  issued,  until  it  is  delivereil  into  tlie 
messenger's  hands  for  the  purpose  of  being  opened.  (3) 

With  respect  to  the  issuing  of  the  commission,  the 
words  of  the  12th  section  of  the  new  statute  follow  those 
in  the  13  Eliz.  c.  7.,  which  have  always  been  construed  to 
be  imperative  on  the  Lord  Chancellor.  The  granting  of 
the  commission,  therefore,  if  the  creditor  has  pursued  the 
directions  of  the  statute,  is  not  discretionary  on  the  part 
of  the  Chnncellor,  but  a  matter  of  right  on  the  part  of  the 
creditor.  (4)  And  not  only  is  the  granting  it  a  matter  ex 
dehilo  jusiitia^  but  the  petitioning  creditor  has  also  a  right 
to  have  the  adjudication  of  the  commissioners  under  it,  if 
the  trading,  the  act  of  bankruptcy,  and  his  debt  can  be 
proved  before  them.  The  Lord  Chancellor,  therefoi*e, 
will  not  stay  proceedings  upon  a  commission  before  it  is 
opened,  upon  a  mere  allegation  that  there  is  no  petitioning 
creditor's  debt;  for  that  would  virtually  be  to  refuse  to 
issue  the  commission.  (5)  Upon  some  occasions,  however, 
the  Chancellor  will  restrain  the  publication  of.  the  bank- 
ruptcy in  the  Gazette,  without  otherwise  interfering  with 


(1)  Ex  parte  Dobree,  8  Ves.  82. 
WydoimC%  case,  14  Ves.  87.  Ex 
parte  X)ii/refitf,lV.&B.  54.  iRose, 
333.    Ex  parte  Pojtlon,  15  Ves. 

46'2, 

(S)  14  Ves.  87.,  in  Castell  and 
PowetPs  bankruptcy. 

(3)  Ex  narte  Freeman,  1  V.  &  B. 
89.  fVaikuu  v.  Maund,  3  Camp. 
309. 

(4)^adttoff/r8case,  1  Vern.  15S. 
sCh.  Ca.  191.  Ex  parte  WiUony 
SAtk.S18. 


(5)  It  was  formerly  the  practice 
to  enter  caveaU  in  the  Blmkru|)t 
office  against  the  issuing  of  com- 
missions, which  was  frequently  pro« 
ductive  of  fraud ;  as  by  that  means 
an  opportunity  was  given  to  per* 
sons,  against  whom  the  commissioa 
was  to  be  taken  oqt,  to  make  away 
with  their  effects.  But  ever  since 
Lord  Hardwicke  expressed  his  dis* 
approbation  of  the  practice,  th^j 
caveai  f^U  into  distfif •  H^tl  pyrt^i 
Pmrmm$t  1  Atk«  7% 


6cet  I.]        09  TSBUiKa  the  couvissiok.  'tis 

tbe  progress  of  it ;  as  where  a  person,  against  whom  it  SetiSng.'  ^ 

issued,  stated  on  oath  that  be  was  solvent,  and  had  com-  " 

mitted  no  act  of  bankruptcy,  and  offered  to  pay  the  amount 

of  tlie  petitioning   creditor's  debt  into   court  (1)     But  but  pro- 

wiere  there  is  a  clear  case  of  fraud,  die  Court  will  then  ^f^^^W 

y  stayed  m 

make  an  order  to  stay  proceedings  before  adjudication,  it  case  of 
being  its  duty  to  put  an  end  to  fraud  without  loss  of  ^^^^i 
time  (2):  as  where  an  equitable  creditor  signed  a  compo- 
sition  deed  with  his  debtor,  and  afterwards  attempted  to 
sue  out  a  commission  in  the  name  of  his  trustee.  (3) 

The  commission  is  directed  to  five  commissioners  (4),  to  whom: 
empowering  four  or  three  of  them  to  execute  it     These,  ^lirected.- 
where  the  commission  is  to  be  executed  in  London^  are 
generally  ail  barristers  specially  appointed  by  the  Lord 
Chsoceilor. 

Jf  the  commission  is  to  be  executed  in  the  Country  Cotmity 
(which  can  only  be  when  the  bankrupt  resides  above  40  miles  <^?"™"""- 
from  London),  two  of  the  commissioners  at  the  least  must  be  whom     .. 
barristers — who  are  quomm^o)  commissioners — and  the  re-  directed^, 
mainder  may  be  attorn ies.  Their  names  are  delivered  in  by 
the  soUdtor  at  the  Bankrupt  office,  when  he  bespeaks  the 
commission ;  and  those  commissioners,  who  are  barristers, 
must  be  reskient  at  or  near  the  place  where  the  commission 
is  lobe  executed  (6);  no  London  commissioner's  name  being 
aUoved  to  he  inserted  in  a  Country  commission,  without  a 
certificate,  that  it  is  with  his  express  consent  (7), — nor  with- 
out a  certificate  also  that  he  intends  to  act     If  there  are  ^hen  may 
not  two  barristers  resident  within  20  miles  of  the  place  ^JJ  direct- 
where  the  commission  is  to  be  executed,  or  who  will  he  attornies. 
willing  to  attend  tiiere^  or  at  some  convenient  place  in 
tl)e  neighbourhood,  for  the  fees  allowed  by  the  statute,  the 
commission  may  then  be  directed  to  five  attornies ;  but  in  this 
case  the  aoHcitor  applying  for  the  commission  must  make  an 

(1)  Ex  parte  Fletcher,  1  Rose,  (5)  See  Section  23. 

iss,  (6)  Lord  Loughboibugfa's  Order, 

(S)  Ex  ptfte  Battier,  Buck.  426.  1 2th  August  1 800. 

(3)  ibid.  (7)  Lord  Eldon's  Order,  3d  Feb. 

(4)  And  tea oei«  Chapter*  isos* 


Ill6 
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C<MM^ 


iuftu 
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cominri- 
fionert 
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scribed. 

Whei^to 
be  exe- 
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'lifBdaTxt  of  the  feet.  ( 1 )     Any  evasion  of  the  general  orders 
as  to  these  matters  —  such  as  carrying  the  coromisston  to  a 
distant  country  town,  to  get  it  out  of  the  reach  of  barristers 
residing  near  another  town,  where  it  might  with  as  much 
propriety  be  executed  —  will  be  a  ground  for  superseding 
the  commission,  at  the  costs  of  the  party  who  took  it  out.  (2) 
But  when  no  barrister  resides  so  near,  as  to  be  willing  to 
attend  without  his  travelling  expenses  being  paid,  this  h 
'an  excuse  for  dispensing  with  the  orders  (3),  upon  a  proper 
statement  of  the  fact  upon  affidavit,  when  the  commission 
is  applied  for.  (4)     Where  a  solicitor,  however,  by  a  false 
description  (in  adding    "  esquire"   to  the  names  of  two 
solicitors),  obtained  a  commission  to  be  directed  to  tliem, 
it  was  superseded,    and    he  was   charged   with  costs.  (5) 
A  Country  commission,  it  seems,  should  be  executed  within 
ten  miles  of  the  place  to  which  it  is  issued  (6) ;   find  the 
solicitor  applying  for  it  is  required  to  certif}',  that  none 
of  the  commissionei*s,  whose  names  he   delivers  m,  is  a 
creditor  of  the  bankrupt ;    if  any  creditor's  name  be  in- 
serted as  a  commissioner,  the  commission  will  be  super- 
seded. (7) 


(1)  General  Order,  15th  Ausust, 
1  as  1 .  Ex  parte  Goodman,  5  Mad. 
463. 

(s)  Ex  parte  Harhinj  1  Rose,  58. 

C5J  Ibid. 

(4)  Ex  parte  Conway^  13  Ves.62. 

(5)  Ibid. 

(6)  1  Mont.  Dig.  637. 

(7)  Ex  parte  Slory^  Buck.  70. 
Ex  parte  Mathews^  I G.  &  J.  164. 
Ex  parte  Protser^  2  Rose,  370.  Ex 
parte  CrtM/ic^,  2  Mad.  2292.  When 
Lord  Eldon  was  appointed  to  the 
seals  it  seems  that  great  frauds 
had  been  frequently  practised  in 
suing  out  Ctntntry  commissions; 
and  very  soon  after  his  taking  upon 
himself  the  office  of  Chancellor,  he 
was  induced  to  notice  the  frau- 
dulent practices  which  then  pre- 
vailed. *'  Commissions,"  he  says, 
I'  as  they  are  frequently  conducted 
in  the  anmiry^  are  little  more  than 


stock  iu  trade  for  the  commis- 
sioners,   the    assignees,    and   the 
solicitor.    Instead  of  solicitors  at- 
tending to  their  duty  as  niimsten 
of  the  court,  commissions  of  bank- 
ruptcy are  treated  as  matter  of 
traffic^ — A.  taking  out  the  comniis- 
sion  —  B.  and  C.  to  be  his  commis- 
sioners.   They  are  considered  as 
stock  in  trade,  and  calculations  are 
made,  how  many  commissions  can 
be  brought  into  the  partnership. 
Unless  the  Court  holds  a  strong 
hand  over  Bankruptcy,  particularly 
as  administered  in  the  country^  it 
is  itself  accessary  to  as  great  a 
nuisance  as  any  known  in  the  land, 
and  known  to  pass  under  the  forms 
of  its  law."    In  one  of  the  cases 
which  drew  forth  these  strong  ob- 
servations  of  His  Lordship,   the 
solicitor  who  fiued  out  the  com- 
mission  actually   united    all  the 


Seet  L]        OF  isfinmCf-  thi$,  commibsiok*  IH 

Where  there  is  a  competition  among  the  creditors  for  CowUr^ 

comm' 
sum,. 


a  country,  and  for  a  town  commissioii,  the  proper  practice  """*"**• 


is  to  m^  a  special  application  to  the  Lord  Chancellor,  to 

direct  that  to  issue  which  is  most  convenient  for  the  ireneral  ™^^ 
•  <*      ,    ^  m  case  of 

benent  of  the  creditors ;  and  notice  of  the  application  a  competi- 
shoald  be  given  to  the  opposite  party.  Bat  though  the  ^^^' 
Chancellor  will,  when  two  dockets  have  been  struck,. direct 
that  to  be  proceeded  on,  which  is  most  for  the  convenience 
of  the  creditors  at  large,  — yet  where  a  commission  has  once 
issued,  it  will  not  be  superseded,  on  the  ground  of  its  being 
incoQTenjent  to  any  class  of  creditors,  with  respect  to  resi" 
i/ence  merely.  (1)  If  there  is  no  competition,  the  practice 
is.meidy  to  Apply  at  the  Bankrupt  office  for  a  country  com- 
missioD,  giving  in  the  names  of  the  commissioners ;  and  the 
Lord  Chancellor  will  not  interfere  in  making  any  order  on 
the  subject  (2)  It  is  not  sufficient,  in  support  of  the  ap- 
plication for  a  country  commission,  (when  it  is  opposed,)  to 
state  merely  in  the  affidavit,  that  the  major  part  in  value  of 
the  creditors  do  not  live  within  fifty  miles  of  London,  but 
at  a  certain  town  in  the  country ;  the  affidavit  ought  to  be 
more  particular,  as  to  the  respective  amount  of  the  Lon- 
don and  the  country  debts.  (3) 

Any  person,  though  he  is  m^  a  solicitor^  may  sue  out  a  Who  may 
cofDmission  of  bankruptcy.  (4)  w®  ^5* » 

The  bankrupt  should,  of  course,  be  described  by  his  gjon. 
tigk^  name  in  the  commission;   but  though  there  is  a  mis-  Descrip- 
take  in  the  spelling  of  the  name,  yet  if  it  is  idem  sonanSf  the  V^^\^^ 
varisDce  will  not  be  material.  (5)     And  it  was  held  no  ob- 
jection to  a  commission,  that  the  bankrupt  was  described 
as  Robert  Mjbtin  Jackson^  though  his  real  name  was 
only  Bobert  Jackson^  the  name  of  Martin  haying  been  as- 
somed  by  him.  (6)     But  where  there  are  two  commissions 


of   SoUdtor^    Omam-    .   (2)  £x  parte  BowdUr^  1  Rose^ 
fy  Banker^  and  Astignee;  and    48. 
Locd  Eldon  ordered  tbat  he  should        (3)  la  re  Ckdd,  Back.  495. 


be  pcmitcttl  to  take  out  an-  (4)  £x  parte  Smithy  19  Ves.  475. 

other  eommissaoii.  6  Vea.  1.  et  seq.  (5)  £i  parte  Ward,  1  Rosie,  314. 

(i)  Ejc  fiarte  Felhwi,  2  Mpd.  In  re  Baldwin,  2  Rose,  20. 

Ifl.  ie)Ex  parte  Smitk,  sRose,  35. 
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issued,  one  by  his  wrong  name  (though  the  very  one  he 
was  in  the  habit  of  using)  and  the  other  by  his  right  one — 
the  latter  will  be  preferred.{l)  And  where  there  is  a  doubt 
how  the  bankrupt  spells  his  name,  and  the  case  is  urgent, 
the  Court  will  make  an  order  that  the  commission  shall 
issue  against  him,  described  with  an  alias,  —  thus:  ''J. 
StevensoTiy  otherwise  J.  Stephenson."  (2)  The  omission 
to  describe  the  bankrupt  as  survixnng  partner^  when  the 
commission  is  sued  out  on  a  joint  debt  due  from  him  and 
his  deceased  partner,  does  not  seem  to  be  important.  (S) 

The  bankrupt's  place  of  abode  should  also  be  correctly 
described  in  the  commission,  —  though,  if  be  is  well 
known  by  the  description,  a  trifling  mistake  in  this  respect 
will  not  be  material ;  —  such  as  describing  his  residence  to 
be  "  of  Finsbury  Square,  in  the  city  of  London^'*  instead  of 
**  the  county  of' Middlesex.**  {^)  But  a  commission  against 
J.  G.  of  Copthall  Buildings^  instead  of  Copthall  Court  {5\ 
or  against  J.  N.  of  A.  in  the  parish  of  Hope^  instead  of  the 
parish  of  Tidswelly  have  l)een  held  bad.  So  where  the 
bankrupt  is  described  as  of /wo  places,  when  in  fact  be  only 
belonged  to  one.  (6) 

It  is  usual  in  practice  to  describe  the  bankrupt  in  the 
commission,  by  the  particular  trade  he  was  known  to  follow ; 
though  the  terms  **  dealer  and  chapman,"  or  any  thing 
tantamount,  are  alone  sufficient.  (7)  Thus  a  scrivener  lias 
been  held  to  be  sufficiently  described  by  the  words 
<<  dealer  (8)  and  chapman."  And  the  general  statement 
under  those  words — or  that  he  **  got  his  living  by  buying 
and  selling,"  will  admit  of  any  particular  trading  (9),  or 
indeed  of  any  other  trading,  though  different  from  that  spe- 
cifically mentioned  in  the  commission.  (10)     But  when  the 


(1)  Ex  parte  SchofiM,  2  Rose, 
S46.;  and  see  Stevens  v.  Etizife, 
5  Camp.  256. 

Js)  iSlrfftwiuon'scase,  l9Ves.S77. 

3)  In  re  BMunn^  s  Rose,  20. 

,4)  Ex  parte  Smith,  1  G.  &  J. 
956. 

(5)  la  re  Gorcbm,  1  Mont.  Dig. 
78. 


(6)  ^x  parte  Marston,  ibid. 

(7)  Ex  parte  Herbert^  S  Rose, 
248.  2  V .  &  B.  399.  Bate  T. 
;^»Mi£^2B.&B.28. 

(8)  Kemp  r.  NetUle,  S  Moore, 
23. 

(9)  Ex  parte  Herbert,  9  Rose, 
248. 

:  (io)  HaleyyS0iaU,iB.tkB.'95. 


Settni        ov  ^issimre  THE^roBinnntoir.  ^  llft'^ 

general  words  are  altogether  omitted,  —  then,  indeed,  cvi-  Amende 

dence  cannot  be  given  of  any  other  trading  than  what  is  ^"^' 

specified.  (1) 

A  commission,  before  it  is  issued,  is  considered  in  the  When 

nature  of  an  esa-awy  and  a  clerical  error  may  be  corrected ;  "^^^ 

'  ^  J  ^  sion  may 

but  the  Lord  Chancellor  will  not  permit  the  teste  to  be  be  amend- 
altered,  or  the  commission  resealecl,  in  order  to  let  in  a      ' 
sabseqaent  act  of  bankruptcy,  where  the  petitioning  ere* 
ditor  is  unable  to  prove  an  act  of  bankruptcy  prior  to  the 
date  of  it.  (2)     And  where  a  commission  is  permitted  to  ^hcn  must 
be  resealed,  there  must  be  a  new  docket,  —  that  is,  there  docket. 
n»]st  be  a  new  bond  given,  and  the  affidavit  must  be  re- 
swoni.(3)    Bat  when  the  commission  has  once  been  opened^  When 
it  has  been  laid  down  hitherto  as  a  strict  rule,  that  it  cannot  ^not'be 
be  amended  or  resealed^  even  to  correct  a  mere   clerical  amended 
error ;  and  that  the  only  remedy  is  to  supersede  it,  and 
issue  another.  (4)     There  does  not  now,  however,  seem  to  Qusere 
be  any  great  reason  for  so  inflexible  an  adherence  to  (l^i^*^^"^ 
rale; — for  the   principle   on  which  it  nppears   to   have  this  rule 
been  founded  was,  that  any  alteration  of  the  commission  inflexible? 
would  be  a  fraud  upon  the  revenue  laws ;    but  the  commis" 
sion  now,  as  well  as  the  bond^  affidavit^  and  petition^  are 
all  exempted  from  any  stamp  duty.     Another  reason  has 
been  abo  assigned  fojr  the  rule,  which  is,  that  by  resealing 
the  commission,  a  party,  against  whom  it  had  impro^ierly 
issued,  might  be  defeated  of  his  right  of  action.  (5)     But 
this  reason,  it  is  apprehended,  will  not  apply  to  a  trifling 
mistake,  or  mere  clerical  error, — in  respect  of  which,  with- 
out any  other  ground,  a  court  of  equity  would  hardly  en- 
courage a  legal  right  of  action.     In  one  case,  indeed —  Relaxed 

where  the  commission  had  not  only  been  opened,  but  had  ^ben error 
.         .  .  t  i  1      .        aro«efrom 

been  lo  prosecution  more  than  two  years,  the  error  havmg  act  of  the 

officer. 

(1)  Diid.  5  Moore,  63.  Ex  parte       (4)  Ex  parte  Thompton,  9  Yes. 
Ut,  3  Wilf.Ch.  Rep.  85.  2S5.    iter's  case,    10  Ves.  190. 

(2)  Ex     parte     Okeesewnght,    Burrow^t  case,  ibid,  SS6,  Ex  parte 
lBline,9S8.    18  Yes.  480.  ThttfoUeSy  isVes.  395.    Ex  parte 

(3)  Ex  parte  SuUon,  I  Rosey85.    Lee,  1  Co^»394. 
lanRmiUd§e,sRos€,3$9,  (5)  10  Yet.  191. 
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ji  ?Jicer  at  the  Bankrupt  office,  in 

.  ...^  in  the  affidavit  for  the  docket— 

.  uered  the  commission  to  be  made 

^v-awt(l);  such  an  amendment,  how- 

.>^v.y  when  the  error  was  created  by  the 

.   ^:it  to  be  executed  in  a  reasonable  time 

i.:^!  it  is  an  abuse  of  it  to  dekiy  the  pro- 

^    ft  .a  a  view  to  anotlier  arrangement.  (3) 

*  A  pjnerai  order  of  Lord  Loughborough  (4), 

y^^;  w..«i  commission   is  not  proceeded  in  for 

wh(  .    .^c^r  the  date  of  it,  or  a  Country  commission 

^  ^ .«,  ^«/y5»  either  of  them  may  be  supei*seded« 

.xr>  however,  must  elapse  before  the  order 

i  *   .       •  ^^  ^^"^^  ^^^^  \ss\iQ ;   and  the  application  which 

aiade  during  that  day  for  a  new  commissioo, 
solicitor,  will  be  preferred  to  an  application 

*  ^       ^  >^\;citor  who  sued  out  the  first  commission.    But 
I  ^  ,><ouent  order,  this  preference  is  not  to  be  enforced 

*  ^     ^    ^  same  solicitor,  when  acting  as  agent  for  a  dif- 
r                                   ^  ^  \«>\Hi  from  the  one,  for  whom  he  acted  in  suing 

x^  •',^1  commission.  (5) 
:.  ;Ve  construction  of  the  first  of  these  orders,  the  prac- 
\  «%  ^^  Bankrupt  office  has  been,  uniformly  to  super- 

i  ^        v!«  A  i\M«wi;y  commission^    on   the    30th   day    after  it 

,  -     \^  ^  ^^<•vNw  ^^^^^  ^^  application  made  for  that  purpose  on  the 

i  ^v  •  -t'    ^^^^^  unless  notice  of  the  adjudication  is  previously  given 

!  ••  •'*  ■'*'"'       ^5^  i^co  on  the  latter  day.     And  even  where  the  ad- 

I  .    W^tKMl  did  not  take  place  until  the  28tli,  and,  by.  the 

>^xs«  ot'  the  post  frqm  the  place  where  the  commission 
^^^  \4)^iei),  it  was  impossible  that  notice  of  the  adjudi- 
^v>«i  vauld  reach  London  by  the  29thy  tlie  Lord  Chan- 
xxC^v^  Infused  to  supersede  a  second  commission,  which 


I 


.•v* 


«  •». 


>  ^  Kx  liArte  Guthrie^  1 G.  &  J.  (3)  Ex  parte  Layton,  6  Ves.  454. 

^.^\  (4)  26th  June  1795. 

.'^  lf\  iwrto  Forshaw,  I  G.  &  (5)  General    Order,  5th  Ndv. 

^W  1793.            .        "     '" 


b^  bee^  taken  out  by  anotber  creditor*  (1.)  For  q  cpmini^  Wi^i^i^ 
sioQ  sboold  be  executed  immediately^  without  waiting  to  tbfl  eaUei^ 
utiDoa  limit  of  tbe  Uroe  allowed  by  the  general  order ;  wA    — »f>- 

Commift- 


fion 


where  it  happens  to  be  against  Bof^ers^  there  is,  a  greater 
necessity  for  prosecuting  it  without  delay*  {%)  Xberefore^  against 
where  the  petitioning  creditor  applied  to  supersed^^.  a  wok*  oanken. 
mission  against  bankers,  and  issue  another,  on  tb^.  ground 
that  die  act  of  bankruptcy  was  subsequent  to  the.  d«tQ  of 
the  coounission  —  and  the  solicitor  bad  been  required  to 
state  by  aflSdavit  why  he  took  out  a.  comoiission  whicti  be 
coald  not  support — and  pending  that  application  aqptber 
creditor  obtained  a  supersedeas,  and  alsio  at  fresh. con^niis? 
sioo,  uDder  the  apprehension  of  immediate  extwU'i  -^  the  ^ 
iaOer  commission  was  preferred,  though,  thp  bnukruptcy 
was  afterwards  declared  upon  acM  found  pr^yiqu^  tQ  tho 
date  of  the  first  commission.  (3) 

Proof  of  an  act  of  bi^okruptcy,  fdlowed:  up  by  thei  ad-  What  a 
judicatbn,  it  seems,  is  a  sufikient  pmceedittg  within*  the  '^^^fS^ 
terms  of  the  order ;  and  it  is.  not  necessary  that  the  adyerr  ii^ 
tisemeat  of  the  adjudication  shoijld  have  appeared^  in  the  A4v«tiaai. 
Gazette  within  the  limited  period.     For  tbe  Gazette  being  ou^^ 
only  published  twice  a  week,  the  adjudication  may  b^  frer 
qoently  too  late  to  be  inserted  within  that  period  ;.-^  it 
would  be  unreasonable,  therefore,  to  hold^  tbatf  nothing 
bot  advertbement  of  the  adjudication   would  satisfy,  tbe 
terms  of  the^rder.  (4.) 

The  strictness  of  tlie  general  order  also,  may,  under  pe-  WbeA 
caliar  circumstances,  be  relaxed,  where;  there  is  a  ban&Jide  ofttM? 
intention  to  prosecute  the  commission ;  — ^as  in  th0.<we  of  der  msyr 
the  sickness  of  a  commissioner,  or  a  witness.  (^)    .And  *'®^"®*** 
although  a  commission  has  been  superseded  for  non-prose- 
ciuion,  according,  to  the  terms  of  the  order,  and  &  second 
commission  actually  issued  by  another  creditor,  yet.  he  is 

(1)  ^x  parte  Hendenorij  2  Rose,        (4)  Ex  parte  Freenmn^  I  Rose, 
1^.;  and  see  p6sr«  "Supersedeas.**    584.    Ex  parte  EilU,  7Ves.  135. 

(2)ExparteJlfaoor,l9Ves.542.    Ex  parte  Soppit,  Bud^  81.»  but 

(^  fix  parte  M9^»   19  VejK    see  ante,  12p. 
*»*      ^     '  (5)  Ex  pwrt«:  F^^emm,^  1  Rosft 
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not  entitled  to  the  second  commission  as  a  matter  of  abso-' 
lute  right.  For  where,  in  a  case  of  this  kind,  there  was  a 
botidjide  intention  of  prosecuting  the  first  commission,  de- 
layed only  by  the  refusal  of  the  witness  (who  could  prove 
the  act  of  bankruptcy)  to  attend  the  commissioners,  and 
notice  had  been  given  to  the  solicitor  who  struck  the  se- 
cond docket,  that  a  petition  had  been  presented  to  compel 
the  attendance  of  that  witness,  and  that  the  commission  was 
intended  to  be  prosecuted,  —  the  second  commission,  under 
these  circumstances,  was  directed  to  be  superseded,  and 
the  first  commission  to  proceed.  (1)  And  in  another 
case,  where  the  commission  was  supersedable  under  the 
above  order,  and  the  solicitor  who  took  out  a  second  com- 
mission, had  previous  notice  that  the  first  was  to  be  pro- 
ceeded in.  Lord  Eldon  intimated  his  intention  to  have  made 
the  solicitor  pay  the  costs,  if  the  first  solicitor  had  not  in  feet 
(under  the  apprehension  that  the  first  commission  couki  not 
stand,)  himself  taken  out  a  fresh  one.  (2)  Where,  also,  the 
adjudication  was  prevented,  by  the  witness  to  prove  the  act 
of  bankruptcy  secreting  himself  in  concert  with  the  bank- 
rupt, the  time  has  been  enlarged  from  time  to  time,  on  peti- 
tion to  the  Chancellor,  with  an  affidavit  of  the  facts.  (3) 

By  a  general  order  of  Lord  Thurlow  (4)  a  petitioning 
creditor  who  has  sued  out  one  commission,  and  who  has 
neglected  to  prosecute  it,  cannot  sue  out  another  without 
the  special  leave  of  the  Lord  Chancellor.  And  this  will 
not  be  granted,  when  no  proceedings  were  had  under  a 
commission  sued  out  a  twelvemonth  before.  (5)  Lord 
Eldon  also  has  directed,  that  a  second  commission  should 
never  be  sent  to  him,  without  a  note  of  what  had  been  done 


(1)  Ex  parte  Freeman^  1  Rose, 
580. 

r2)  Ex  parte  Sanden,  1  Rose,  85. 

(5)  In  re  Hajfes,  1  G.  &  J.  255. 

(4)  6th  Dec.  1788.  There  is  no 
printed  or  written  copy  of  this 
order;  but  it  was  made  upon  a 
petition  of  Sir  Richard  Arkwright, 
10  the  matter  of  Gibton  and  JoAn- 
i<m,  and.  was  .a  direQtio^  giv§n  by 


Lord  Thurlow  to  Mr.  Woodcock, 
the  then  secretary  of  bankrupts; 
and  although  the  order  never  was 
published,  yet  it  has  invariably  been 
acted  upon  at  the  Bankrupt  office. 
Whitm.  B.  L.  476. 

(5)  Ex  parte  Masterman^  1 8  Ves. 
298.  2  Rose,  442.;  and  see  1  Rose, 
3J5.  (note.) 


■'.  J'  _ 


Sect:!!       or  nstnvia^  trk  roniirmiroir;  JVJl' 

io  the  first  (I }    For  where  there  is  great  delay  in  exe*  Whent9 
eating  a  oommission,  there  arbes  necessarily  a  presump*  ^^^J^ 


tioD  of  fraud  (2);  and  though  no  other  creditor  supersede 
tbe  oommissbn  fbr  want  of  prosecution,  yet,  after  a  con- 
siderable lapse  of  time,  the  Court  will  not  permit  the  pe- 
titioning creditor  to  proceed  (3)  upon  it.     But  where  the  Where  de»- 
dehy  arose  fixHn  the  bankrupt,  and  not  from  the  petitioning  frot^^i^ 
creditor,  a  commission  was  in  that  case  ordered  to  be  opened  bankrupt, 
near  four  months  after  it  had  issued.  (4)     In  such  a  case, 
boweTer,  the  delay  must  be  against  the  will  of  the  petition- 
ing creditor;  for  if  the  delay  be  wilful,  it  is  not  a  sufficient 
exccse,  that  it  was  at  the  request  of  the  bankrupt,  and  with 
the  concurrence  of  the  creditors.  (5)  ' 

A  commission  supersedabie  under  the  above  orders  of  Who  nutj 
lord  Loaghborough  may  (6)  be  superseded  by  any  persona  »"»P«™«^ 
(except  the  bankrupt  or  the  petitioning  creditor),  as  a  matter 
of  course,  by  mere  application  at  the  Bankrupt  office;  but 
tbe  bankrupt  (7)  or  the  petitioning  creditor  (8)  cannot  super* 
sede  without  a  petition. 


Section  II. 
(y  the  general  Effect  of  the  Commission. 

A  ooffiinissioo  of  bankrupt  was  formerly  treated  as  an  Disdnc- 
taadion  at  law  in  the  first  instance  (9);    and  it  is  stiU  ?®!L^ 
ooQsidered  in  tbe  nature  of  an  execution,  being  a  process  commis- 
for  all  creditors,  legal  and  equitable,  against  a  debtor's  es-  ^^^*  ^ 
tate  and  effects,  to  which  he  i»  either  entitled  in  bis  own 
right,  or  jointly  with  that  of  others.  (10)  It  is,  indeed,  so  far 
like  an  execution,  that  it  may  be  issued  against  one  pnly  of 
scTeral  partners  for  v^  joint  debt(l  1) ;  but  it  differs  from  an 

(1)  I V.  &  B.  54.  and  see  Ex  parte  Thamon^  1  Ves. 

(?)  l2ioae,ss4.  157. 

{t)  Ex  perte  Pu/^/ois,  sP.  Wins.  (9)  Twits  v.  Mtutey^  1  Atk.  67. 

^&   Ex  parte  Stmih^  1  Rose  3S2.  Ex  parte  W^U^m^  ibid.  153. 

(4)  Harrimm*t  case,  3  V.  &  B.  (10)  Ex  parte  Stocks,  3  V.&  B. 

1"4.  107. 

U]£x  parte  Luke,  1  G.&J.361.  »   (11)  Ex  parte  Crup,  1  Atk.  134. 

(0  96th  Jane  1 793.  Critpe  v.  Perritt,  Willes,  467.  Ex 

(7)  Ex  parte  Gitle,  1  O.  &  J.  43.<  parte  Jckemum,  14  Ves.  604.    Ex 

<<)CxparteSldl«»,  7Ves.408.;  parte  D^mlMy,  15  Ves.  49».    . 
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ex^ution.m  this  respect  —  that  whilst  the  latter  only  passes 
V(hi^t  the  sheriff  actually  seizes,  a  cammissifmf  followed  by 
an  assignment,  vests  in  the  assignees  all  the  rights  and  pos- 
sibilities of  the  bankrupt,  which  he  possessed  at  the  time  of 
Uie  act  of  bankruptcy.  ( 1 )  The  property  also  taken  under  a 
commission  ia  not  disposed  o^  like  that  sebed  under  an  ex- 
ecution, for  the  benefit  of  the  individual  creditor  suing  it 
out;  but  falls  immediately  under  the  administration  of  the 
Lord  Chancellor,  for  the  purpose  of  equitable  distribution 
amongst  (2)  all  the  creditors. 

A  commission,  before  it  is  opened,  it  has  been  already 
observed,  is  considered  as  a  species  of  escrow  (3) ;  and  after 
it  is  opened,  it  does  not  operate  in  abatement  of  any  pend- 
ing action  or  suit,  brought  either  by  or  against  the  baiik- 
irupt ;  therefore  if  he  has  cpmmenced  an  action  without 
having  any  excuse  fpr  it,  the  commission,  though  followed 
up  by,adj^dication  and  subsequent  proceedings,  will  not 
protect  bim.i^inst  the  consequences  of  such  action.  For 
the  same  reason,  the  commission  does  not  operate  as  a  re- 
vocation of  a  submission  by  the  bankrupt  to  arbitration, 
notwithstanding  the  award  was  not  made  till  after  the  act  of 
bankruptcy,  on  which  the  commission  is  founded.  (4)  A 
decree,  also,  of  the  Court  of  Chancery,  for  a  receiver  of 
the  bankr^ipt's  estate,  is  not  superseded  by  a  commission; 
for  the  appointment  of  a  receiver  is  a  discretionary  power, 
which  is  exercised  by  the  Court  merely  provisionally,  and 
does  not  afl^t  the  rights  of  parties.  (5) 

A  commission  does  not  work  a  forfeiture  under  a  general 
clause  in  a  lease,  or  a  will,  against  alienation ;  for  Bank- 
ruptcy, being  an  assignment  by  operation  of  /tfw,  is  con- 
sidered not  an  alienation  within  the  meaning  of  such  a 
riestniint,  which  is  confined  to  direct  and  voluntary  alien- 
ation by  the  act  ^  the  party.  (6)  Neither  does  a  commis- 
sion operate  as  a  complete,  revocation,  of  a  devise  of  real 

(1)  £x  parte  Brown^  S  Ves.  68. ;  (5)  Skip  v.  Harwood^  5  Atk.  564. 

apsi.S^L^  V.  I^ope9^  1 5  ^t,  2S0.  (6)  Doo  v.  Bevau^  3  M ,  &  S.  ZSS. 

ty !E^  R9|t^£(fqii4  d^ytp.  23^, .  WWointon  v.  W'dkuwm^  G.  Cooper's 

ST  tw^\  <^e,  1 0  Ves,  1 90.  C^^ef ,  S59* ;  and  see  post,  **  Assigo- 

;4)  Jf/fdremtv.  Paln^,,4  B,J^  meAt.** 
A.f^/ 


estate,  finr  the  law  takes  the  property  out  of  the  bankrupt  meei,^. 
only  for  the  purpose  of  paying  his  creditors ;  and  as  soon    """"" 
as  that  is  done,  the  assignees  under  the  commission  are 
then  mere  trustees  for  the  bankrupt,  and  can  be  called 
upon  to  convey  to  him.  (1) 

A  commision  renders  invalid  and  nugatory  (2)  all  pay-  Whtfn 
meats  arid  contracts  of  the  bankrupt,  which  were  not  made  ^^^1}^ 
by  him  more  than  two  calendar  months  before  the  issuing  of  dated; 
the  commission,  except  (S)  paj/ments  to  creditors  of  the 
bankrupt,  really  and  bond  Jide  made  before  the  date  &nd 
issuing  of  the  commission,  and  before  notice  of  any  prior  aiit 
of  bankruptcy.     And  a  commission,  though  superseded  (4), 
yet  if  followed  up  by  a  second  commission  within  two 
months  after  it  is  superseded,  produces  the  same  effect 

The  mere  issuing  of  a  commission,  however,  without  ofnoeflfe^ 
any  thing  further  done  under  it,  does  not  affect  the  rights  -^  W|d^ 
or  property  of  the  person  who  is  the  subject  of  it,  or  of  any  operation, 
person  who  may  be  connected  with  him.  Therefore  a  prior 
commission,  which  has  never  been  acted  upon,  (though 
it  has  not  been  superseded,)  will  not  invalidate  a  second 
commission,  which  has  been  regularly  proceeded  with  ;  the 
first  being  considered  as  never  in  legal  operation.  (5) 

If  the  person  against  whom  a  commission  is  issued  diea  When  it 
^g^r adjudication,  the  commission  then  abates  and  becomes  ^^^  ^ 
absolutely  void ;  notwithstanding  the  commissioners  may  partyi 
bave  so  fiir  dealt  with  it  as  to  have  received  proof  of  the  pe-^ 
titiooing  creditor's  debt,  and  the  trading;  for  the  party  must 
be  dedared  a  bankrupt  befbre  his  deaths  to  authorize  any 
farther  proceedings.  (6)     But  if  he  dies  after  adjudioition, 
in  that  case  the  commissioners  may  proceed  in  the  coitimts- 
noQ  as  if  he  were  living  (7) ;  and  a  commission  is  declared  uot  by  a 
not  to  abate  by  reason  of  a  demise  of  the  crown.  (8)  ^"w^wL 

(I)  Oiarmmi  v.  CkartMn^  1 4  Ves.  1 76.  S  Moore,  71.    Ex  parte  BuU 

*Q.  ler^  1  Rose,  136. 

(i)  Section  81.;  and  ^ee  post,  (6)  Ex  parte  BtaU,  3V.&B.f9« 

•  Rdatbn/'  (7)  Section  26.  BeazUy  v.  BeoM-^ 

U)  Section  ss.  ley^  1  Atk.  97.  Ex  parte  Dewdney^ 

(4)  Section  81.  15  Ves.  494.    JDoe  v.  Clark; 5  B.  & 

(^ ironier V.  BoMtfr, 'S Timit.  A.458. 


(8)  Section  86.  ;^ ' 
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Section  III. 
Of  a  second  Commission. 

Strictly  A  second  Commission  issued  against  m  Bankrupt  before 

^^  he  has  got  his  certificate  under  the  first  (provided  the  first 

has  been  put  into  l^al  operation)  is,  strictly  speaking, 
▼oid  at  law;  for  an  uncertificated  bankrupt  is  incapable  of 
trading,  or  contracting  effechmUy^  for  his  omn  benefit,  —  all 
the  property  he  acquires  being  aflected  by  the  assignment, 
and  vesting  in  his  assignees.  ( 1 )    Two  commissions,  there- 
fore, cannot  subsist  together  for  the  same  purpose ;  and  in 
and  taper-  general   the  second  will  be  superseded*     But  the  Lord 
'^'^^       Chancellor  will  always  exercise  a  discretion  on  the  subject, 
and  support  that  commission  which  is  most  convenient, 
by  superseding  the  other.  (2)     And  we  have  just  seen  that  a 
commission,  which  has  not  been  put  into  any  l^al  oper- 
ation, will  not  invalidate  a  second  commission;  for  no 
property  actualhf  passes  under  a  commission  before  assign- 
ment (3) 
Ptermittad       Under  some  special  circumstances  also,  as  where  there 
toitandin  ||gg  ij^^^  fraud,  ox  laches^  in  the  creditors  under  the  first 
fraud,         commission,  the  Lord  Chancellor  has  refused  to  supersede 
XffcAtff,  or    n  second  commission,  notwithstanding  the  first  has  been 
^^l^^f     prosecuted  to  a  certain  extent;  as  where  it  appeared  tliat 
creditors     the  creditors  under  the  first  had   signed  the  certificate 
?°7^         under  the  second,  and  acquiesced  under  it  for  a  consider- 
able time.  (4)     And  so  where  fifteen  years  had  elapsed 
since  the  first  commission,  during  all  which  time  the  bank- 
rupt (who  was  the  son-in-law  of  the  petitioning  creditor 

(1)  Ex  parte  Proud/bat^  1  Atk.  (2)  Ex  parte  Lay/on,  6  Ves.  454. 

S51.     MarUn  v.  0*Hara,  Cowp.  Ex  parte   Hardmcke.  ibid.     Ex 

8S3.    Ex  parte  J^roiMi,  S  Ves.  67.  parte  Leet^  16Ves.  47S.,  and  see 

4Bro.Sl0.    Ex  parte  J7o/^  C.  B.  ante,   I2S.,   and  post,    **  Super- 

L.  12.    Ex  parte  Leicciier,  6  Ves.  sedeas.*' 

426.   Everett  y  Backhouse^  10  Ves.  (3)  Ante,  125. 

54.    ExparteJlfar<tfi,15Ves.ll4.  (4)  Ex  parte  Protuf/boi,  (upra; 

£uii  V.  itor#,  4  Pri.  S40.  and  fee  anta^  ISS.  et  aaqr 
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under  the  first  commission)  had  been  permitted  to  carry 
on  trade  in  another  place.  (1)  And,  where  the  creditors 
under  the  first  commission  had,  by  a  contract  of  com* 
position,  placed  themselves  in  such  a  situation  as  to  prevent 
the  legal  operation  of  the  commission.  Lord  Eldon  said, 
be  would  not  sufiTer  them  to  defeat  the  fair  claim  of  cre- 
ditors under  the  second  commission.  (2) 

Widi  respect  to  a  third  commission,  —  the  doctrine  that  As  to  a 
has  been  held,  that  such  a  commission  is  sustainable  against  micron, 
a  bankrupt,  although  he  has  not  paid  155.  in  the  pound 
under  the  second  (3),  it  seems,  can  no  longer  be  maintained 
under  the  provisions  of  the  new  act;  for  by  the  127th 
section,  all  his  future  estate  and  effects  are  in  such  a  case 
declared  to  be  vested  in  the  assignees  under  the  second  com* 
warn;  and,  therefore,  there  would  be  now  no  property 
left,  upon  which  a  third  commission  could  possibly  operate* 
No  third  commission,  however,  which  subsisted  before  the 
1st  September  1825,  will  be  afiected  by  this  provision,  as 
all  proceedings  and  rights  under  such  commissions  are 
protected  under  the  135th  section  of  the  new  act. 

Where  a  sequestration  in  Scotland  is  awarded  against  a  When 
party  domiciled  there,  and  a  commission  of  bankrupt  is  gu^Btni- 
issued  against  the  same  party,  by  reason  of  his  being  domi-  tion  has  a 
ciJed  also  in  England,  the  sequestration  has  the  preference,  J^^an  **^ 
—  if  the  petition  for  the  sequestration  was  before  the  issuing  English 
of  the  commission  —  notwithstanding  the  act  of  bankruptcy  c?^""»- 
in  England  was  committed  before  the  petition   for  the 
sequestration,  and  the  latter  was  not  finally  awarded  till 
after  the  issuing  of  the  commission.  (4) 

(1)  Ex  parte  Lees^  16  Ves.  472.         (5)  Ex  parte  Baker,  I  Rose,  452. 

(2)  Ex  parte  BuUtn^   1  Rose,    Ex  parte /TcN^Atfuon,  sRose,  17S. 
134.;    aod  see  Ex  parte   Crewt    G.  Coop.  99. 

16  Ves.  236.  Ex  parte  Rhodes^  (4)  Ex  parte  Geddei,  1  G.  &  J. 
l5Ves.54J.  414. 


^     j^»  -   «■*  •«    a    ^w* m    v«A 
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Former 
practice  i 
to  com- 
DiissioDS 
against 
jMutners. 


Section  IV. 
Of  a  Joint  Commission.  (1) 

It  was  formerly  the  practice,  where  there  were  several 
partners,  to  take  out  separate  commbsions  against  each, 
as  well  as  a  joint  commission  against  all ;  for  it  was  bolden 
that  a  Joint  creditor  could  not  avail  himself  of  any  dis^ 
tribution  of  the  property  of  one  partner  under  a  separate 
commission.  {2)  This  practice,  however,  has  been  long 
exploded ;  as  it  created  great  confusion  and  expense  witli 
regard  to  the  effects  of  the  bankrupt,  and  was,  indeed,  in 
itself  unreasonable  and  inconsistent — a  second  commission 
against  the  same  individual,  pending  the  working  of  the 
first,  being,  as  we  have  seen,  void  at  law.  (3)  It  has  now, 
therefore,  been  some  time  settled,  that  a  Joint  creditor  can 
not  only  prove  his  debt  under  a  separate  commission,  but 
knay  also  himself  sue  out  a  separate  commission  agoinst 
any  one  of  several  partners.  (4)  But  he  could  not,  until 
lately,  have  sued  out  a  commission  against  two  of  three 
partners  (5),  any  more  than  an  action  at  law  on  a  bond 
can  be  sustained  against  two  out  of  three  joint  and  several 
obligors  —  which  must  either  be  brought  against  alljointli/i 
or  each  one  separately. 

Under  a  joint  commission,  too,  it  was  necessary  that 
each  df  the  partners  included  in  it  should  be  found  bank- 
rupt ;  for  a  commission,  void  as  to  one  partner,  was  not  sus- 
tainable against  another.  Thus,  where  one  partner  was 
dead  at  the  time  a  joint  commission  was  taken  out,  it  was 
held  to  abate,  and  be  absolutely  void  (6);  though,  as  we 

(5)  AUan  V.  Hartiev^  C.  B.  L.  7. 
AUen  V.  Doumes,  WilTcs,  474.  note 
(b).  Ex  parte  Layton^  6  Ves.  454. 
Ex  parte  Henderson^  4  Ves.  163.; 
and  see  Sireatfield\.  HalMayy  3T. 
R.433. 

(6)  Beatlev  v.  Beazley^  1  Atk.  97, 
Ex  part6  Jk&'/iiiy  15  Vea.  1 15. 


(1)  And  see  post,  "  Partners." 

(2)  1  Atk.  138. 

(3l  Ante,  126.  Ex  parte  jBati</t>r, 
1  Atk.  98.  Ex  parte  Cook^  2  P. 
Wnis.  500. 

(4)  I  C.  B.  L.  9.  Orupe  V.  Per^ 
ritt,  Willes,  467.  Ex  parte  Dewd- 
mey,  15  Ves.  499. 
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h&ve  seen,  this  is  not  the  case  where  he  does  not  die^  till  MiU  Csw 
ifier  ihe  adjodication.  nduian^ 

To  remedy  this  latter  inconvenience,  the  16th  section  of  Joint  ere- 

the  new  statute   (which  continues  the  provision  of  the  ^'^^"  f  ^ 

,  ,  .  ^'^^  out 

9uea4.  C.81.  S.8.,)  declares,  that  a  joint  creditor  may  commis- 

sue  oat  a  comnu$sion  against  one  or  more  partners  of  a  ^'^? 

oral,  thoogh  it  does  not  include  all  the  partners.    And  in  one  or 

anj  coiDiDission  against  two  or  more  partners,  the  Lord  ^^^^ 

Chaocellor  may  supersede  it  as  to  one  or  more,  without  ^^  .    ' 

affecting  its  validity  as  to  any  partner,  against  whom  it  is  super- 

Qot  ordered  to  be  soperseded.     But  even  now,  it  is  appre-  ^^  ^ 

liendd,  where  a  joint  commission  is  void  as  to  one  part-  and  btand 

ner,  it  cannot  operate  against  the  other  at  law, — unless  it  "K^Q^tthe 

has  been  previously  superseded  by  the  Lord  Chancellor,  as 

to  the  parmer  against  whom  it  was  void,  pursuant  to  the 

authority  given  him  by  the  above  section,  (1) 

A  joint  coinmissiou  has  been  sustained,  on  a  debt  con* 
tracted  many  years  after  a  nominal  dissolution  of  a  partner- 
ship, where  the  sale  of  goods,  which  were  the  joint  property 
of  thepartnens,  was  ocmtinued  after  such  dissolution.  (2) 

Although  a  joint  commission  is,  in  strictness  of  law,  a  When 

nuUity  as  to  those  partaers  aizainst  whom  separate  commis-  J°!"^  ^^^' 

L      .  .1.1  .^.  t  ,         mission 

siofls  bave  been  previously  issued,  yet,  if  it  can  be  made  to  preferred 

appear,  that  the  estate  of  the  bankrupts  will  be  benefited  ^^  P"^'' 

hy  prosecuting  tlie  joint  commission,  the  Lord  Chancellor  commis- 

has  long  exercised  the  discretion  of  superseding^  or  suspend-  ^i^Q'* 

^0^  the  prior  separate  commissions,. and  ordering  the  joint 

commission  alone  to  be  proceeded  with ;  nnder  which  latter 

commission  the  Assignee^  can,  at  law,  recover  both  the  joint 

sod  separate  estates^  and  ihe  same  distribution  will  be  then 

ii'sde,  asif  both  the  joint  and  sqparate  commissions  were  per- 

Diitted  to  staDd.(3)  But  this  discretion  will  be  only  exercised. 
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Prior  com- 
mission in 
Ireland. 

Petition- 
ing crea- 
tor under 
separate 
commis- 
sion, al- 
lowed the 
costs  of 
super- 
seding; 


and  re- 
stored to 
his  right 
of  elec- 
tion. 


When 
separate 
commis- 
sion im- 
pounded. 


wliere  it  is  clear  that  more  ample  justice  can  be  obtained 
under  the  joint  commission.  (1)  It  is  not,  however,  a  sufB** 
cient  objection  to  superseding  the  separate  commissioD,  that 
a  separate  creditor  to  a  great  amount  will  by  that  means  be 
divested  of  his  right  of  voting  in  the  choice  of  assignees.  (2) 
Neither  is  a  prior  separate  commission,  issued  in  Ireland 
against  one  of  two  partners,  a  ground  for  superseding  a 
joint  commission  issued  against  them  in  this  country.  (3) 

When  a  prior  separate  commission  is  superseded  to  give 
effect  to  a  subsequent  joint  one — as  this  proceeding  b  not  a 
matter  of  strict  right,  but  for  the  convenience  and  general 
advantage  of  all  the  creditors — it  is  deemed  but  just,  that 
the  petitioning  creditor  under  the  separate  coromissioD 
should  be  indemnified  for  the  expenses  of  this  proceeding* 
Therefore,  unless  he  has  been  acting  maldjlde,  he  receives 
all  the  costs  of  the  superseding  out  of  the  joint  estate.  (4) 
And  when  a  separate  commission  is  thus  superseded,  every 
thing  done  under  it  falls  with  it.  Thus  where  a  joint  and 
separate  creditor  sues  out  a  separate  commission,  and 
proves  his  debt  under  it,  he  is,  upon  the  supersedeas^ 
restored  to  his  right  of  election  to  prove  against  the  joint 
estate ;  and  he  has  also  a  right  to  elect,  out  of  which  estate 
he  will  be  paid  the  costs  of  the  supersedeas.  (5)  When, 
however,  a  separate  commission  is  taken  out  c^er  a  joint 
one,  and  atler  the  petitioning  creditor  had  previous  notice 
of  the  joint  commission,  in  this  case,  the  separate  commis- 
sion will  be  superseded  at  the  expense  of  the  petitioning 
creditor.  (6) 

But  though  it  lies  in  the  discretion  of  the  Lord  Chan- 
cellor to  supersede  a  prior  separate  commission,  and  this 
in  any  stage  of  the  proceedings,  and  whether  the  bankropt 
has  got  his  certificate  under  it  or  not  (7);  yet  where  sales 


(l)  Ex  parte  Rawtoti,  1  V.&B.  (5)  Ibid. 

1 60.  (6)  £x  parte  Mtuon,  1  Ro9e,4S5. 

(2)ExpartePacAe/or,2Rose^a.  (7)  Ex  parte  CvHen^  Buck.es. 

(3)  Ex  parte  Cridland,  2  Rose,  Ex  parte  Poole,  2  Cox,  i27.    Et 

164.  parte  Gi^teii,  Ibid.  193, 

(4)  Ibid.      Ex    parte    Brown, 
1  Rose,  432.    1  V.  &  B.  60. 
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of  the  eSscts  have  taken  place,  or  the  bankrupt's  certificate  J<'i^  Com^ 
has  been  broDght  into  the  Bankrupt  office  for  allowance,  *"*" 
the  Lord  Qianoellor  will  then  sometimes,  in  preference  to 
siipersedmg  it,  direct  it  to  be  impounded  in  the  Bankrupt 
o&ce,{l)    By  tliis  mode  of  proceeding,  whilst  full  efiect 
is  given  to  the  working  of  the  subsequent  joint  colnmission, 
tbe  sales  and  certificate  under  the  separate  one  are,  at 
the  same  time,  prevented  from  being  rendered  invalid. 
And  generally,   where   superseding   the    separate   com- 
missioD  might  prgudice  transactions  that  have  taken  place 
tmder  it,  the  Lord  Chancellor  will,  if  the  convenience  of 
adndoistering  tbe  partnership  fund  makes  it  better  that  the 
joint  commission  should  stand,  so  dispose  of  the  first  com- 
miftioo  (without  superseding  it),  as  to  prevent  its  being 
an  inqxdiment  to  the  prosecution,  or  validity,  of  the  subse- 
qoent  joint  commission.  (2)     Even  a  court  of  law  has  exer- 
cised a  species  of  equitable  jurisdiction  in  this  respect;  as 
where  the  assignees  under  a  prior  separate  commission 
obtained  a  verdict  against  a  defendant — upon  its  appearing 
duit  there  was  a  subsequent  joint  commission  —  it  was 
ordered  that  the  money  should  be  paid  into  court,  until  a 
petition  to  supersede  the  separate  commission  then  pend- 
ing had  been  decided.  (3) 

Under  some  circumstances  the  joint  commission  will  be  When  the 
superseded,  and  the  separate  one  preferred;  as  where  a  '^P*'^ 
jobt  commission  was  not  taken  out  for  Jive  months  after  a  lion  wUlbe 
separate  one  had  issued,  and  there  did  not  appear  to  be  P'^^^''^ 
any  joint  e^cts.  (4)     And  a  separate  commission  will  not  Ladies  of 
be  superseded  upon  the  petition  of  joint  creditors,  if  they  J?™^  **• 
so&r  a  considerable  time  to  elapse,  without  obtaining  an 
order  to  prove,  for  the  purpose  of  assenting  to,  or  dissenting 
firom,  the  certificate, — and  more  especially,  if  the  certificate 
under  the  separate  commission  is  actually  lying  for  confirm- 

{l)Ei.nate Soudandton^  1  Rose,  (.1)  Hodgkinton  v.  TVavers,  I  B. 

416.   Ex  piirte  Tobin,  1  V.  &  B.  &C.  357. 

30s.    1  Roae,  451.  note  (a).    Ex  (4)  Ex  parte  i2ou;/i(i7u/fon,  1  Rose, 

pifte&»6o«,  1  V,^B.1W.  S9.     Ex  parte  Hamper^  17  Ves. 

(2}Exporteilfatoii,lRose,43%  405..  . 
Ei  pifte  fViisoth  Buck.  58. 
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JohiCom'  ation,  and  no  misconduct  is  imputed  to  the  bankrupt  (1) 

*'"*^'       Where,  also,  a  separate  commission  was  sued  out  against 

one  of  two  partners,  who  was  adjudged  a  bankrupt,  and  then 

tlie  other  partner  died  before  assignment,  and  afterwards  a 

second  commission  was  taken  out  against  the  bankrupt 

partner,   describing  him  as  surviving  partner,  —  the  6rst 

commission  was  supported  in  preference  to  the  second, 

tlie  adjudication  being  considered  as  the  act  which  severed 

the  partnership.  (2) 

Where  A  separate  commission  will  not  be  superseded  to  give 

ram  b!u*    cff«?ct  to  a  subsequent  joint  one,  where  the  bankrupt  has 

cooimitted  committed  a  felony,  by  not  surrendering  to  the  separate 

a  felony      commission  (3) ;  unless,  indeed,  the  omission  to  surrender 

Dy  not  sur*  <»  . 

rendering,    proceeded  merely  from  mistaken  advice,  and  not  from  any 

fraudulent  intent.  But  under  such  last  mentioned  circum- 
stances— and  where  it  appeared  also  that  the  bankrupt  had 
surrendered,  and  passed  his  examination  under  the  joint 
commission  —  Lord  Eldon  superseded  the  separate  com- 
mission upon  the  petition  of  the  bankrupt,  even  after  a 
prosecution  had  been  instituted  against  him.  (4) 
Uiual  Under  a  joint  commission,  it  is  the  practice  of  the  Court 

V^^^  t  ^^  make  an  order,  (which  may  be  obtained  now  without  a 
accounts^  petition,)  that  the  assignees  shall  keep  distinct  accounts  of 
^'  the  several  estates,  and  that  the  separate  creditors  may 

come  in  and  prove  their  debts. (5)  And  if  any  proceed- 
ings have  been  had  under  a  separate  commission  which 
has  been  superseded,  they  are  generally  ordered  to  form 
part  of  the  proceedings  under  the  joint  commission,  and 
the  proofs  taken  under  the  former  commission  are  directed 
to  be  received  as  proofs  under  the  other.  (6) 
Where  By  section  17.  of  the-  new  act,  where  a  commission  is 

•*P*"*.^  issued  aiminst  two  or  more  members  of  a  firm,  and  afier- 
iioniMued,  wards  a  commission  is  sued  out  against  any  other  of  the 
^^^^        partners,  the  last  commission  must  be  directed  to  the  same 

(1)  Ex  parte  Cutteny  Ruck^CS.  (5)  1  Atk.  133. 

(2)  Ex  parte  Smith,  5  Ves.  295.  (6)  Ex  parte  Tobin,  1  V.  &  B. 
(3)Expartei2o6artf,sRose,578.  308.  Ex  parte  l/^aAtfaiy  47  Vei. 
(4)  Ex  ps^Laoender,  IsVek  919. 

18.    lRo<e,55. 
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commissioners  as  tfiose  in  the  first  commission ;  and  im»  Joint  Qm^ 
mediately  after  the  adjudication  under  the  second  com-  "'"'^^ 
mission,  the  commissioners  are  directed  to  convey  and  joint  com- 
assurc  all  the  bankrupt's  estate  to  the  assignees  chosen  ^^igt 
nmfer  the  first  commission ;  and  after  such  conveyance,  all  others  of 
separate  proceedings   under   the  second  commission  are  ^"^P*^- 
directed  to  be  stayed ;  and  the  second  commission,  without 
affecting  the  validity  of  the  first,  is  to  be  annexed  to  and 
form  part  of  the  same.     The  Lord  Chancellor  has,  how- 
ever, the  power  to  direct  the  second  commission,  if  he 
tiiinks  fit,  to  be  issued  to  any  other  commissioners  than 
those  named  in  the  first ;  and  also  to  order  such  second 
commission  to  proceed  either  separately,  or  in  conjunction, 
with  the  first  commission. 


Section  V. 
Qf  reneooed  and  auxiliary  Commissions. 

If  more  timn  two  of  the  commissioners  should  die — by  When 
wtkh  means  there  would  not  be  a  sufficient  number  to  commis- 
act, — or  if  the  commission  should  be  lost, — it  may  in  either  be  re>- 
of  these  cases  be  renewed;  on  which  occasion  only  half  the  *««^/ 
usual  fees  on  granting  commissions  are  payable.  (1 )  Where,  when  it 
howevtr^  the  creditors  have  been  paid  the  full  amount  of  **'"°<^'- 
their  debts,  there  cannot  be  a  renewed  commission.     In 
such  a  case^  therefore,  where  all  the  commissioners  were 
dead,  the  representatives  of  the  surviving  assignee  were 
ordered  to  execute  a  power  of  attorney  to  a  receiver,  ap- 
pointed under  a  decree  of  the  Court  of  Chancery  in  a 
caus^  by  virtue  of  which  he  was  deputed  to  collect  and 
get  in  the  estate.  (2) 

Auxiliary  commissions  for  the  proof  of  debts  under  20f.  AuxiRaty 
^ete,  before  the  present  statute,  issued  by  the  Lord  Chan-  S?"""**" 
cdlor;  but  there  was  no  power  granted  under  such  com- 

(0  Section  S6.  of  the  new  act,    case,  1  Vein.  808.    Ex  parte  Hal* 
^^  5G.  2.  c.SD.  ft.  44.   Ex  parte    Udatfy  7  Vin.  77. 
AAn,  hoAi.  ISS.     BaehffgWi       (i)  Twogood  r:  ffaniey,,  BvlA^ 

65. 
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missions  to  examine  the  bankrupt  (1 )  Bat  now  by  seet  20. 
of  the  new  act,  the  Lord  Chancellor  is  empowered  to  issue 
auxiliary  commissions,  both  for  proof  of  debts  under  20l. 
and  for  the  examination  of  witnesses  upon  oath,  or  for 
either  of  these  purposes.  And  the  commissioners  in  everj 
commission  of  this  'description  are  clothed  with  the  same 
powers  to  compel  the  attendance  of^  and  to  examine  wit* 
nesses,  &c.  as  are  possessed  by  the  commissioners  in  the 
original  commission.  The  examination  of  witnesses  under 
such  commissions  is  directed  to  be  in  writing,  and  to  be 
annexed  to  and  form  part  of  the  examinations  under  ihe 
original  commission. 


Section  VI. 


inent  of 
the  bond 
to  the 
Chan- 
ceI]or. 


Whenk 
will  be  im* 
mediately 
anipied* 

When 
aftera 


Metnedy  *i^ere  Convnission  is  malicioushf  sued  oid. 

By  the  Idth  section  (2)  of  the  new  statute,  if  the  ooni- 
mission  is  issued  fraudulently  or  maliciously,  and  widiout 
foundation,  the  Lord  Chancellor  may,  upon  the  pedtioo  of 
the  person  against  whom  it  was  taken  out,  order  satis&ctioD 
to  be  made  to  him  for  the  damages  sustained ;  and  for  the 
better  recovery  thereof  may  assign  the  petitioning  ere* 
ditor's  bond  (3)  to  him,  upon  which  he  may  afterwards  sue 
in  his  own  name. 

Where  the  case  is  attended  with  any  flagrant  circum- 
stances, the  bond  will  be  immediately  assigned  (4)  (without 
further  inquiry)  to  "  the  person  against  idujm  the  commission 
rsas  taken  out"  (5)    But  when  the  Bankruptcy  is  a  doubtful 


(1)  Ex  parte  Perry,  1  Rose,  19. 
Ex  parte  Scoit,  Ibid.  Ex  parte 
{:>AaM,17Ves.S12. 

(2)  From  5G.  S.  c  30.  s.  23. 

(3)  The  proriaon  for  a  bond  to 
the  (Jhancellor,  and  the  assignment 
of  it  to  the  petitioning  creditor, 
was  Jirsi  introduced  by  the  5  Ann. 
c.  9fi.,  which  statute  expired  very 
soon  after  its  enactment. 

(4)  Ex  parte  G^tor,  1  Atk.  144. 

(5)  These  words,  it  seems,  were 


inserted  in  the  act,  instead  of  the 
words  •*  party  ^riered,**  (which  was 
the  expression  m  the  5  G.  s.  c.  50,) 
in  order  to  remove  certain  doubt«» 
rabed  by  the  case  of  SwMey  v. 
Edmomsom,  3  East,  29.  as  to  the 
right  of  any  other  person,  than ' 
the  one  sigainst  whom  the  oom* 
mission  was  issued,  to  call  for  ao 
assignment  of  the  bond.  (See 
Eden,  B.  L.  64.  note  (a)  y  But  it 
has  been  determined  smce  that 
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oue^  it  is  in  die  discnetioii  of  the  Lord  Chancellor,  either  Heme^, 
to  dir^  an  inqairy  before  the  Master  of  the  damages  sus*  ^' 
tatned  b^  the  bankrupt,  or  a  quantum  damnificattis  upon  an  previous 
issoe  at  law ;  and  after  the  damages  are  settled,  the  Chan*  "'^"^- 
oellor  may  then,  for  the  better  recovery  of  them,  order  the 
bond  to  be  assigned.  (1)    Sometimes,  when  the  case  is  one 
of  stnmg  suspicion  only,  the  Lord  Chancellor  will  not 
aasigQ  the  bcmd,  though  he  will  supersede  the  commission 
with  costs,  without  prejudice  to  an  action ;  for  the  power  Assign- 
to  ass^  the  bond  is  confined  to  the  case  of  malice  (2) ;  of  "y^ve^"" 
vhich,  indeed,   the  assignment  itself  is  conclusive  evi-  proof  of 
doice  (3),  and  neither  more  nor  less  than  the  penalty  can  ™^ic^ 
be  xeoovered.   When,  however,  the  conduct  of  the  petition*  When 
iog  creditor,  though  highly  improper,  is  not  such  as  to  justify  u**"  ^j  ^L 
an  assignment  of  the  bond,  the  Lord  Chancellor  will  some-  to  stand  as 
tiines  order  the  bond  to  stand  as  a  security  for  the  damages,  ^  security. 
to  be  ascertained  in  an  issue ;  but  in  one  case  of  tliis  kind, 
where  the  petitioning  creditor  became  bankrupt  himself^ 
Lord  Eldim  named  a  specie  sum,  to  obviate  the  objection 
that  the  damages  so  ascertained  would  be  a  debt  liqiudated 
after  the  bankrnptcy»(4) 

The  aaRgwneot  of  the  bond  being  conclusive  evidence  Actions  on 
otjirmdf  or  malice^  \t  is  not  necessary,  in  an  action  en  the  ^^^  ^^\ 
iotidf  to  aver  in  the  declaration,  that  the  commission  wa3  not  be 
fraodalently  or  maliciously  sued  out  (5)     And  where  the  a^^""^- 
defendant  in  such  an  action  pleaded,  Uiat  the  Lord  Chan-  ^^^  P^^ 
edlor  had  previouidy  ordered  a  certain  sum  to  be  refunded 
by  the  defeaadant,  and  the  costs  of  the  plaintiff  to  be  also 
paid  by  him,  and  then  averred  payment  of  such  sum,  and 
the  costs,  before  the  suing  out  of  the  plaintiff's  writ,  in 
satis&ction  of  the  damages  sustiuned  by  the  bankrupt's 
estate;  and  that  neither  the  plaintiff,  nor  the  bankrupt's 
estate  had  sustained  any  other  damage  ultrd  the  sums  so 

cae,  that  a  eretSior  aggrieved  by  (2)  Ex  parte  Lane,  11  Ves.  415. 

the  nsnin^  of  «  franifeleot  com-  (5)  Ex  parte  Gm/hr,  supra. 

MBoo,  was    moi    enSUUd  to  an  (4)  ^n parte Rimene,  I ^Yesleoo. 

of  tiie  bond.  (Bx  parte  (5)  SmUh  v.  Broomhead,  7  T.  R. 


JMfor(^«Madd.l.)  300.       Hohnes     y.     WamunigfU, 

(1)  IbuL  lSwaa8t.23. 
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Remedtfy 

Sfc. 


Bond  not 
within  the 
8&9W.3. 


Party  not 
deprived 
of  his 
action  on 
the  case ; 


biit  that  is 
a  waiver  of 
the  action 
on  the 
boQd. 


paid  to  the  plaintiff;  —  it  was  held,  that  this  plea  was  no 
answer  to  the  action ;  for  the  order  of  the  Lord  Chan- 
cellor assigning  the  bond  implies,  that  the  whole  penalty  of 
the  bond  was  assigned  to  the  plaintiff,  by  way  of  satisfaction 
in  damages  for  the  injury  sustained.  ( 1 )  It  is  competent, 
however,  to  the  Lord  Chancellor  under  these  circumstances 
to  review  his  former  order,  and  to  direct  either  the  whole, 
or  any  part,  of  the  penalty  to  be  applied  accordingly.  The 
bond  is  not  within  the  statute  8&9  W.S.  c.  11.  s.8.,  by 
which  a  jury  is  to  assess  tlie  damages ;  for  the  damages  in 
tins  case  are  to  be  ascertained  by  the  Lord  Chancellor, 
though  he  may  assist  his  conscience,  either  by  directing  an 
inquiry  before  a  Master,  or  an  issue  at  law.  (2) 

But  notwithstanding  the  above  provision  in  the  statute 
for  the  assignment  of  the  bond,-  the  party,  against  whom 
a  commission  is  maliciously  sued  out,  is  not  deprived  of 
his  common  law  remedy  by  an  action  on  the  case  against 
the  petitioning  creditor;  and  this  mode  of  proceeding  will 
indeed  sometimes  afford  more  satisfactory  redress  to  the 
injured  party,  than  an  action  on  the  bond, — inasmuch  as  a 
jury  are  not  limited  to  the  amount  of  the  penalty  of  tlie 
bond,  but  may  give  any  damages  which  they  may  think  the 
plaintiff  is  justly  entitled  to.  (3)  An  action  of  this  de- 
scription, however,  is  a  waiver  of  a  right  of  action  on  the 
bond.  (4)  In  such  an  action  the  solicitor  should  not  be 
joined  as  a  defendant ;  for  in  a  case  of  this  description, 
though  the  plaintiff  gave  in  evidence,  that  the  messenger 
had  taken  possession  of  his  property  by  the  orders  of  tlie 
solicitor,  it  was  held,  nevertheless,  by  Macdonald  C.B., 
that  there  was  no  satisfactory  ground  of  action  against  the 
latter,  who  was  professionally  bound  to  act  as  he  had 
done.  (5) 

{\)Smithey^,EdmoMon^3'Ea&tj  91.    Ex  parte    FTetcher,   1  Rose, 

22.  454* 

(2)  Ibid.  (4)     Holmes      v.     Wamwrigki, 

(3)  Brown  T.  Chapman^  5  Burr.  1  Swansl.  20. 

1418.      Chapman    r.    PickertgUi.        (5)  SmUh  v.  Gmnsfordf  iRoie, 
2  Wils.  1 45.  Bonhanfs  case,  8  Kep.     1 48.  ■• 
121.    WydowfCh  case,  14  Yes.  90, 
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Whenever  the  circumstances  of  the  case  justify  the  Remedy, 
interfereoce  of  the  Lord   Chancellor,    he  will,   whether  *fl__ 
he  directs  an  assignment  of  the  bond  or  not,  order  the  As  to  de- 
commission and  the  proceedings  to  be  delivered  up  on  ^J^. 
oath  to  the  Secretary  of  Bankrupts,  for  the  purpose  of  being  ings. 
prodoced  at  the  trial  of  any  action  or  indictment,  that  may 
be  brought  against  the  petitioning  creditor,  or  other  .paity 
implicated  in  suing  out  the  commission;   and  will  per- 
mit the  bankrupt,  or  his  solicitor,  to  take  such  copies  of 
them  as  they  shall  be  advised.  (1)     But  a  judge,  it  seems,  A  ju4ge    ^ 
kas  DO  authority  to  make  an  order  for  the  bankrupt  to  in*  j^orilT  t*** 
spect  and  take  copies  of  the  proceedings,  notwithstanding  order 
they  remain  in  the  hands  of  the  attorney  who  sues  out  the  *^**P'®*- 
commission.  (2)     The  allegation  in  any  such  action  that  Allqgatioir 
the  commission  was  duly  superseded,  can  only  be  sustained  ^iJ^^^^^ 
^  the  production  of  the  writ  of  supersedeas ;  for  the  Lord 
Chsnceiior's  order  directing  a  supersedeas  to  issue,  is  im*' 
perfect  evidence  that  the  wrii  was  actually  Issued.  (9)    It  is  What  a 
a  bul  variance,  also,  to  allege  that  the  defendant  sued  out  ^^ 
the  cornmission  out  of  the  High  Court  qfChancertf ;  for  the 
commission  does  not  issue  out  of  the  Court  of  Chancery, 
though  signed  by  the  Lord  Chancellor, — but  under  the 
Great  Seal  of  Great  Britain,  by  Yirtue  of  the  act  of  par-  i 

Immeot  giving  special  jurisdiction  to  the  Lord  Chancellor 
ia  matters  of  Bankruptcy.  (4) 

If  it  appear,  that  persons  hare  conspired  together  in  the  Conspira*  ^ 
iasuiag  of  a  fraudnlent  commission.  Lord  Eldon  has  de-  ^'J^  ^"* 
dared,  that  in  such  a  case  he  would  direct  the  necessary  lent  com* 
documents  to  be  laid  before  the  Attorney-general,  with  a  """ion* 
▼iew  to  the  institution  of  criminal  proceedings  against  the 
parties.  (5)     But  the  ofience  may  also  be  prosecuted  either - 
by  indictment,  or  information,  without  recourse  to  the* 
Attorney'^general.  (6) 

(1)  Ex  parte  Warren,   I  Rose,  (4)  Ibid. 

*T6.   19  Vcs.  162.  (5)  Ex  parte  Emert/,  Buck.42X 

(s)  Ihtd.  (6)  £z  parte  Cawthom,  19  Yes. 

('}  Ppyn/oii  V.  Fonter^  3  Camp.  260. 


Ot  THE  HEETIHG  TO  OPEN  THE   COMHISSIOTT. 

Prelini]-      J^  g^j^Q  ^  ^^  commission  is  sealed,  three  oT  the  Com* 
^ceilings     missioners  ought  to  be  summoned  by  one  of  tlie  mesioigers 
to  the  ail-    ^  Bankruptcy  to  attend  a  private  meetin^-for  the  purpose 
of  opening  the  commission.     After  it  is  opened^  the  com- 
missioDers,  before  they  can  act  under  it)  must  qualify  them- 
selves by  takii^  the  oath  directed  by  the  statute  (I)*  which 
they  are  required  to  administer  to  one  another;  -^ and  ■ 
memorial  of  which  must  be  signed  by  them,  and  entered 
^moDg  the  proceedings  under  the  commission.    They  dioi 
proceed  to  receive  proof  of  the  petitioning  creditor'^  debt, 
the  trading  and  the  act  of  baDkruptcy(2};  each  of  which 
ought  to  be  made  out  to  their  satis&ctioo,  previous  to  their 
declaring  the  party  bankrupt. 
Pctitiim-         The  petitioning  creditor — or  if  there  is  more  than  on^ 
lufor'^^it   '^™  "^  °^  them  —  roust  attend  in  person  (3)  before  tlie 
Ditend  in     commissioners  to  prove  the  debt  or  debts,  upon  which 
pcrwn.       jjg  commission   has  issued.      And  before  the   commis- 
sioners  declare  the  par^  bankrupt,   they  are  required 
to  enter  on  their  proceedings  a  depositbn  of  the  petition- 
ing creditor,  stating  the  nature  and  amount  of  the  con- 
sideration, and  the  time  of  accruing  of  the  debt     This 
order  must  be  strictly  adhered  to>  and  the  commis^onen 
are  not  to  depart  from  it  (even  in  cases  where  it  is  im- 
possible for  the  creditor  to  attoid)  without  the  qwcial 
order  of  the  Lord  Chancellor, — which  will  only  be  obtained 
in  a  case  of  imperative  necessity,  and  will  not  be  made 

(1)  Sections!.  (S)   General    Order    of   Lom 
(S)  SeeVol.II.                             Lougiiboroudi,  96th  Not.  ITW. 
.     SeejJ«ol7Vefc4i3. 
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merdy  on  the  groond  of  the  iittetidanoe  of  the  petkioning 
creditor  bong  inconyenieiit  to  himsdf.  (1)  But  where  the 
party  is  so  ill  that  he  cannot  attend  bat  at  the  hazard  of 
his  life,  the  Chancellor  will  in  that  case^  upon  a  proper 
affidsTit  of  a  medical  man,  make  an  order  that  his  personal 
attendance  shall  be  dispensed  with^  and  that  ibe  commis- 
sioners may  receive  an  office  copy  of  the  affidavit,  made  on 
striking  the  docket,  in  proof  of  the  debt  (3)  If  the  pen- 
tioning  creditor  should  die,  between  the  issuing  and  the 
opaiisg  of  the  commission,  his  executors  then  will  be  per* 
nutted  by  a  special  order  to  prove  the  debt.  (8) 

The  witnesses  to  prove  the  trading,  and  the  act  of  bank-  Witnesses 
niptcy  must  also  personally  attend  (4)  before  the  com-  ^^ff*^* 
missioDers ;  but  no  witness,  who  is  a  credHarf  is  admissible  attend! 
to  prove  these  fiusts.    Neither  can  the  w^e  of  the  bankrupt  Bank- 
be  ei:amined  to  prove  any  of  the  requisites  to  support  the  ^jl^* 
commission.  (5)     But  it  seems,  that  where  there  is  a  valid  a,  J^  ^^^ 
objection  to  the  competency  of  a  witness,  if  it  be  not  taken  oompe* 
before  the  commissioners  prior  to  the  adjudicatbn,  it  can-:  ^*"^^ 
not  afterwards  be  urged  as  an  objection  to  the.proceedingS' 
under  die  commission.  (6)    The  personal  atteifdance,  how*  Exccp- 
ever,  of  a  witness  may  be,  under  special  circumstances^  ^'^^ 
dispensed  with ;  as  where  a  separate  coinmissimi  had  issued 
gainst  a  party  under  which  he  was  found  a  bankrupt,  and 
afterwards  a  joint  commission  was  taken  out  against  him 
and  his  partners,  and  the  only  witness,  who  could  prove 
the  act  of  bankruptcy  against  him,  was  in  Cumberland 
open  business  of  importance,  —  the  Liord  Chanceilor  in 
this  case  permitted  the  commissioners  to  receive  an  affidavit 
of  the  act  of  bankruptcy,  made  by  the  witness  before  a 
Master  Extraordinary,  upon  being  informed  that  Ae  joint 

(1)  &  parte  WMHmon^  1  JacA       (4)  Bz  parte  Mnui^  1  C.B.L. 
W.24a    lQreC?niAafli»Bock.47.     105.    ExpBxt»  Edwardt,Ibid. 
(3)  Ex  parte  EdwardM^  8  Yes.        (5)  Ex  parte  James^  1  P.  Wms. 

31S.  61K 

(3}  £x  parte  Wmufood,  1 G.  &       (6)  Ex  parte  L<me,  I  Mont  Dig. 
J.  352.  89. 
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rommission  was  directed  to  the  snme  commissioners  as  the 
separate  one.  (1)  But  in  a  subsequent  case  of  a  similar 
nature,  where  the  application  was  opposed  bt  i'He  bank- 
rupt, such  an  order  was  refitsed.  (2) 

As  to  the  authority  of  the  commissioners  in  enforcing 
the  attendance  of  the  witnesses  to  prove  the  trading  and 
the  act  of  bankruptcy,  see  post,  Chap.  VI.  Sect.  IV.  &V. 

Where  the  act  of  bankruptcy  consists  in  lying  in  prison^ 
the  usual  proof  of  it  before  the  commissioners  is,  by  pro- 
ducing the  certificate  of  the  clerk  of  the  papers  signed  by 
him,  and  proved  by  a  witness  who  can  depose  to  his 
signature.  (S) 

The  evidence  produced  at  this  meeting  of  the  com- 
missioners being  all  ex  parte^  it  is  both  their  practice  and 
their  duty,  to  enquire  minutely  into  the  fairness  of  the 
petitioning  creditor's  debt,  and  the  manner  in  which  it 
arose,  as  well  as  into  the  facts  of  the  trading,  and  the  act 
of  bankruptcy.  (4)  And  if  the  result  of  the  inquirj^  affords 
to  their  minds  sufficient  evidence,  (for  they  are  not  bound 
to  believe  all  that  is  sworn)  (5)  that  the  party  has  become 
bankrupt  within  the  intent  and  meaning  of  the  statute,  they 
are  then  required  to  adjudge  (6)  him  a  bankrupt  accord- 
ingly; that  is,  to  declare  generally  (7),  that  he  became 
bankrupt  before  the  date  and  suing  forth  of  the  com- 
mission ;  and  they  then  sign  an  adjudication  to  that 
efiect.  (8)  The  adjudication  is  so  fur  final,  that  the  com- 
missioners may,  notwithstanding  the  subsequent  death  of 
the  bankrupt,  proceed  in  the  commission  as  if  be  were 
still  living  (9) ;  but  they  cannot  adjudicate  if  the  party  is 
already  dead,  tlie  commission  being  in  that  case  absolutely 


(1)  In  re  Wood^  1  Rose,  298. 
(S)  Ex  parte  Houfe,^  Rote,  359. 

(3)  1  Mont.  B.  L.  403. 

(4)  1  C.  B.L.  103. 

(s)  Ex  parte  Simpson,  1  Atk.  71. 

(6)  SaCtU)D  S4. 


(7)  Bromletf  v.  Goodere,  1  Atk. 
78.    Ex  parte  Groome,  Ibid.  119. 

(8)  For  the  form,  see  Vol.  II. 

(9)  Section  26.  Beadey  v.  Beat- 
ley^  1  Atk.  97.  Ex  parte  Dewdne^t 
15  Ves.  494.  Doe  v.  Chrke,  5  D. 
&A.458. 
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abated,  and  the  commissiooers  deprived  of  nil  farther 
authoritv.(l) 

The  Lord  Chancellor  has  no  authority  to  compel  the  Commis- 
commtssioDers  to  adjudicate ;  for  they  are  the  only  tribunal^  sionen 
to  wbich  this  particular  proceeding  (wbieh  is  entirely  disH  compeUed 
creuoDary  00   their  part)   has  been  committed   by   the  toadjudi- 
Icgfslature.  (2)     All  that  the  Chancellor  can  do  is^   to 
order  them  to  proceed  generally  in  tlie  execution  of  the 
commission.     But  where  the  petitioning  creditor,  either  but  where 
from  the  death,  the  absence,  or  the  di&ring  in  opinion  of  ^^^^ 
the  commissioners,  is  unable  to  obtain  any  adjudication  of  fresh,  conk 
the  bankruptcy,  he  will  be  permitted,  upon  application  to  p,!|^!|^ 
the  Lord   Chancellor,  to  take  out  another  commission 
against  the  bankrupt,  upon  the  same  docket  papers  on  whicJbk 
the  first  commission  issued,  directed  (if  in  London)  to 
another  list  of  commissioners  next  in  turn  at  the  Bankrupt 
oflke.(5) 

After  adjudication,  the  commissioners  are  directed  to  Notice  ia 
cause  a  notice  (4)  thereof  to  be  published  in  the  next  Ix>ndon  ^^J^ 
Gazette,  by  which  three  public  meetings  are  appointed  tor 
the  bankrupt  to  surrender, — tlie  last  of  which  roust  be  on 
tlie  forty-second  day  after  such  notice  (5),   and   after  a 
sijuilar  notice  also  in  writing  left  at  the  bankrupt's  usual 
place  of  abode.     This   last-mentioned  notice  is   in  the  Notice  to 
forai  of  a  summons  (6)  from   the  commissioners  to  the  J^pj]*"^" 
bankrupt,  requiring  him  to  surrender,  —> which,  if  he  is 
in  prison,  must  be  personally  served  upon  him.  (7)     In 
some  cases   the  Lord  Chancellor   has  ordered   the   ad-  Wbenad* 
vertisement  to  be  suspended,  where  the  party  will  swear  J[J][nt*^J„, 
that  he  is  really  solvent,  and  has  committed  no  act  of  pended. 
bankruptcy  (4);  though  in  one  case  the  advertisement  was 

(1)  Ex  parte  Bealcy^Y,  &  B.  S9.  ings,  were  first  introduced  by  the 

I  Rose,   140.  4&5Ann.  c.  17. 

(3j  Kz  parte  Perrm^  Buck.  510.  (5)  See  Section  112. 

(3)  Ex  parte  Steady  1  G.  &  J.  (6)  See  Vol.  II. 

301.  (7)  Section  112. 

(1)  Section  25.    The  notice  In  {%S  Ex  parte  Foiter,  1  Rose,  51. 

^  Gaiette»  aod  the  three  meet*  17  Ve&  414.    £x  parte  ProtUm^ 
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Stayed  with  some  hesitation,  upon  the  applieatioo  of  a  ctv- 
dUor^  accompanied  even  with  the  consent  of  the  petitioning 
creditor.  (1)  But  such  an  order  will  only  be  madci  where, 
on  inspection  of  the  proceedings,  no  bankniptcj  is  found  ;— 
or,  where,  under  a  Country  comoiission,  it  is  necessary  to 
give  an  opportnni^  of  producing  the  evidence.  (2) 

The  bankrupt,  if  he  chooses,  may  surrender  at  the 
meeting  to  open  the  commission,  (without  waiting  for  any 
of  the  public  meetings,)  fcnr  the  purpose  of  obtaining  an 
earlier  protection  from  the  commissioners.  (5) 

If  an  extent  is  apprehended  against  the  bankrupt's 
eflects,  or  it  is  intended  to  carry  on  die  trader  the  commis- 
sioners may  at  this  meeting  appoint  a  Provisional  Afligiiee 
of  the  bankrupt's  estate  (4),' — whom,  however,  it  is  the 
practice  to  remove  at  the  subsequent  meeting  for  the  choice 
of  assignees.  But  a  provisional  assignment  ought  not  to 
be  executed  without  necessity, — for  it  will  not  in  such 
case  be  allowed  in  the  bill  of  costs.  (5) 

"When  the  commissioners  have  adjudged  the  party  bank- 
rupt, they  bsue  their  warrant  to  the  messenger  under  the 
commission,  for  the  immediate  seizure  of  all  the  bankrupt's 
personal  estate  and  effects.  (6)  As  the  power  and  authority 
of  this  o£Scer  have  been  considerably  enlarged  by  the  pre- 
sent statute,  and  as  various  rights  and  duties  are  connected 
with  the  office,  it  has  been  thought  better  to  devote  a 
separate  chapter  to  the  consideration  of  this  particular 
subject  (7) 


1  Rose,  359.  Ex  parte  Fletcher, 
Ibid.  337.  In  re  Lemt,  2  Rose,  59.; 
and  see  17  Ves.  513. 

(1)  Ex  parte  OgUby,  iQ.&J. 
850. 

(s)  Ex  parte  Tarkton,  19  Ves. 
464. 


(3)  Ex  parte  Wood,   18  Ves.  i. 
I  Rose,  46. 

(4)  Section  45. 

(5)  ExparteATfTtiS&niw,  1  Madd. 
141.;  and  see  post.  "  Assignees." 

(6)  Section  S7;  see  VoLII.  for 
the  form. 

(7)  See  post.  Chap.  Vm. 
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!•  (y  ikm  general  Jiai$dicHon. 

^*  Of  ikdr  Power  over  tie  Batikrupt. 

S.  Of  their  Power  over  the  Bankrupts  Property. 

^'  Cf  their  Power  over  other  Persons. 

5.  Of  He  Protection  and  Indemnify  of  WUnesseSj  and  other 

Persons  attending  the  Commissioners. 
^*  (^Ute  Custody  of  the  Depositions  and  Proceedings. 
7*  Of  Actions,  and  other  ProceedingSj  against  the  Commio* 

doners. 


Section  I. 
Of  ihe  general  Jurisdiction  of  the  Commissioners. 

i  Hs  jQiisdiction  of  the  Commissioners  is  derived  from  the  Nature  of 
iorf  Chancellor,  by  a  commission  under  the  Great  Seal, —  thenr  jurif- 
^  is,  (like  that  of  the  Chancellor  himself)  as  far  as  it  ex- 
tends, both  equitable  and  legal ;  for  they  have  full  power 
aod  aathority  to  act  in  many  cases  according  to  their  dis- 
cretion, besides  being  bound  to  act  in  other  cases  by  the 
strict  directions  of  the  statute.    There  were  formerly  seven,  Number 
and  sometimes  nine(l),  commissioners  in  each  commission;  v^^|^™** 
but  for  a  long  time  past  the  number  has  been  limited  to 
five,  who  are  all  appointed  and  removable  at  the  pleasure 
of  the  Lord  Chancellor.    The  place  of  a  commissioner  is 
^  one  known  to  the  law,  (as  Mr,  Christian  supposes)  — but 
^h  oommission  is  a  particular  authori^  and  delation ; 

(1)  1  Mont  95. 
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General      and  the  appointment  of  particular  lists  in  the  metropolis 
ijf^  is  a  mere  arrangement,  arising  from  the  personal  acts  of 


'  those  who  have  held  the  great  seal.     The  number  of  lists 

may  be  extended,  or  diminished^  at  the  discretion  of  the 
Lord  Chancellor;  and  indeed,  so  recently  as  1792,  a  new  list 
was  added  by  the  then  Lords  Commissioners.  Before  the 
commissioners  are  capable  of  acting  in  the  execution  of  any 
of  the  powers  and  authorities  vested  in  them  by  the  com- 
mission, tliey  must  (as  we  have  seen(l) )  take  and.  admi- 
nister to  each  other  the  oath  of  qualiiicatioa,  the  form  (i) 
of  which  is  given  in  the  statute. (3) 
At  to  In  certain  cases  the  commissioners  have  power  to  issue 

EnDHion-     P"^^***  °f  imprisonment ;  but  this  power  is  intended  not  so 
ment  much  to  punish  the  party,  as  to  compel  an  answer  (4)  to 

questions  put  by  them  to  the  bankrupt  and  others,  for  tlie 
discovery  of  the  estate  and  effects;  — and  the  process  they 
No  power   issue  is  in  the  nature  of  process  for  contempt*   But  they  have 
to  commit  UQ  power  given  them  of  committing  generally  for  a  cofitempt. 
tempt;        Thus,  in  the  case  of  any  person  being  guilty  of  riotous  con- 
duct in  their  presence,  to  the  obstruction  of  their  proceed- 
ings— they  are  not  empowered  to  commit  the  person  tor  the 
contempt,  but  only  to  order  him  to  be  taken  before  an 
or  for  pu-    alderman,  or  justice  of  the  peace.  (5)    They  have  indeed  no 
ntdimcnt;    power  of  committing  for  ptinishnetit^  —  for  they  are  not 
of  jutcice.    considered  as  a  court  of  justice  (6) — and  the  cause  of  tiieir 
commitment  is  traversable.      They  are  in  no  statute,  or 
legal  proceeding,  denominated  Judges ;  and  the  only  au- 
thority countenancing  such  an  idea  is  that  of  Sir  Edwai*d 
Coke,  —  who  entitles  the  sixty-third  chapter  of  his  fourth 
Institute,    "  The  Courl  of  the  Commissioners    upon  the 
Statute  of  Bankrupts."  (7)     In  the  context  of  the  chapter 

(1)  Ante,  138.  (6)  Kinder  v.  WUiiants,  4  T.  R. 

(S)  And  see  Voi.IL  578.    1  Ld.  Rayni.  467.    S  Black. 

(3)  Section  21.  1145.    8  Co;  121. 

(4)  And  see  MUler  v.  Seare,  2B1.  (7)  The  statute  of  1  &  2  G.  4- 
1141.  Ferkin  V.  Proctor,  2  Wilt.  c.  1 15.,  for  buiiiding  offices  for  the 
384.  meetings  of  the  commlssioneri,  di* 

i&)  1  &  3  G.  4.  c  115.  laept^  the  buildings  wlrni  com- 
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be  does  not  say.  that  they  are  Judges,. but  .that  their- au-  Gefiir^ 
thori^  is  by  oommission  under  the  Great  Seal ;  .and  that  as  *^, 
their  jurisdictton  and  power  is  by  force  of  acts  of  parliar  ■■ 

loen^  they  ought  to .  be  pursued,  or  else  they  are  subject 
to  the  action  of  the  party  grieved. 

But  the  Commissioners  are  a  tribunal. su£Scient  to  have  As  to  pro- 
thdr  witnesses  protected  (1);   though  in  this  case  it  is  ^^j^ 
rather  a  privilege  than  a  protection ;  for  thetf  have  not  power  attendmg 
to  discfaaige  a  witness  who  is  arrested  during  his  attendance     ^* 
OQthem;  but  the  witness  is  compelled  to  apply  hy  habeas 
corpus  to  one  of  the  superior  courts.     They  have  power, 
howe?er,  to  administer  an  oath;  and  any  person  fidsely 
sweuing  before  them  may  be  indicted  for  perjury.  (2) 

Where  the  directions  of  the  statute  for  the  conduct  of  Discre- 
the  Cominissioners  are  plain  and  positive,  they  ought  to  be  ^wernot 
^ctiypursued; — but  where  any  discretion  is  vested  in  them,  sabject  to 
-tfo/  is  not  subject  to  control.  Thus  the  Court  of  King's  ^'*'''^^' 
Bench  will  refiise  a  mandamus  to  Commissioners  of  bank- 
mpt,  to  certify  the  bankrupt's  conformity  to  the  Lord  Chan- 
cdlor;  the  legislature  having  vested  a  discretion  in  the 
Comottsuoners  in  that  respect,  with  which  the  Court  will 
not  interfere.  (5)  And  where  the  Lord  Chancellor  sends  back 
to  them  the  bankrupt's  certificate^  for  the  purpose  of  letting 
ui  other  creditors,  the  Commissioners  are  not  confined  to 
^t  olgect,  nor  bound  by  the  original  certificate;  but  the 
whole  is  again  open  to  their  judicial  (4)  discretion.     So^  in 
the  examination  of  a  person  as  to  any  portion  of  the  bank- 
rupt's  property^  which  may  have  been  received  by  him,  — 
diqr  are^to  determine,  at  the  hazard  of  an  action,  whether 
the  questions  are  such  as  the  person  is  bound  to  answer ; 
^  the  Lord  Chancellor  will  not  interfere,  by  making  an 
order  upon  diem,  to  enforce  answers  to.  any  particular 
l^iestions  (5)  to  be  put  to  such  person. 

^^  to  be  called  the  ^  Cowrt  of       (1)2  Black.  1 14S. 
^nnkaoDert  of  Bankrupt ;"  but        (2)  Sec^n  99. 
^.  of  couiBe  uyplied  only  to  the       (3)  Ex  parte  Kmg^  7  East,  98. 
^"Watim  of  the  place^  and  not        (4^  Ex  parte  JTiii^,  15  Yes.  126. 
^  tte  jj^mzt .  of  Uie  fernmt  who        (5}  Ex  parte  Farr^  9  Yes.  5J^.; 

»ere  to  A  there.    '  and  tee  poit,  i57. 
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Sy  «be  90ik  seetkm  of  ihe  new  sMiite^  the  CMittis- 
siantorft  are  now  empowered  ^to  expimge^  or  reduce,  the  proof 
of  k  debt  Qttdeir  the  comraisnon,  <>— an  antkoiity  which 
they  did  ootposleaa  before^  and  which,  ia  menj  cbm,  mar 
be  beneficiaUy  exercised,  with  respect  to  saving  the  ex- 
pence  of  an  applicalMMi  to  the  Lord  Chancellor  for  thai 
purpose^  *-«  which  last  proceefcBng  was  slwaya  necesaarjr 
picvions  to  tiie  ree^t  statote. 

Hie  Ck>inittiBriotievs  ar^  entitled  lo  receive  the  feeof  SOf. 
eadi  for  every  meetiiig,  and  the  liiBe  sum  for  every  deed  of 
conveyance  execnted  by  thenii  and  for  the  signature  of  the 
beinkrttpt'scertifkMe.(l)  WhereaoonuniaBionisesscvtod 
in  the  ijounityj  every  conmiBsioner  (who  is  a  barnter)  » 
cBftilleiA  to  a  further  fee  of  ^5.  Jbr  each  meeting;  and  in 
case  he  resides  at  a  distance  of  seven  niSes  or  move  from 
the  place  of  ftieeting^  i»d  travels  such  distance  to  the 
meetings  he  tn&y  receive  a  iiitther  sum  of  20s.  But  do 
ComAiissiidiier  is  entitled  to  any  allowance  ferdiabarsements 
or  fravelling  expenses  (2),  nor  indeed  has  the  ChaneeUor 
any  power  to  make  an  ordet  for  allowing  sudi  'expenses^  (d) 
And  at  evdry  me^ng  nndel:  any  'Qmntry  oomsoissioa,  so 
many  of  those  commissiohers  as  are  barfisiepv,-  Bind  are 
willhig  to  attend,  riot  exceeding  ihreef  aire  to  be  the 
acting  Commissioners,  and  entitled  to  their  sunmonses 
and  fees,  in  priority  to  any  of  die  other  comoiissioDers 
named  in  the  commission.  (4)  If  any  Commissioner  shall 
receive  a  furdier  sum,  or  shall  eat  or  drink  at  thechai^ 
of  the  tireditors,  or  of  the  estate  of  the  baiderwpt,  or  if 
he  shall  ord»  any  such  expense  to  tie  made,  lie  is  dis- 
abled Gtotn  eveir  acting  i^iti  nsa  Cdmmissiotier.  (5)  The 
Mlicttfor  t6  the  <iomn(HSsion  is  liaUe  to  the  Comnnssioners 
fb^-their  fees.  {6) 

Those  CommissioneiB  wjio-contf^ttoact,  are  bound  to 
attend  a  meeting  when  summoned  for  that  purpose  (7),  and 


(i)  SfdHim  SS.  <6)  Ssdiom  81. ;    and  see  t% 

i9)  Bif parte  Ar^m,  1  Rose,  59.  parte  Haliidt^  7  Vio.  77..pL  5. 

Ex  pei«e<7r{^  9Ro(K,54S.  (6)  Ex  ^larte  GrigMi,  S  Kose, 

(5)  Ex  parte  J9«Arr»  lMoiit.6SS.  549. 

(4)  Section  95.  (7)  1  Mad.  €0. 


Sect,  1.]  cp  trnj^  wiimmv»!fft^-  i>7 

mwt  fpmaeed  upon  like  piinciplQ  of  the  <K>a»Di88ioa  ^ing  f^^fw 
valid,  (l)  Th^  ar^  bawd  «lso  to  act  Uuroiigbout  the  {1!!^^ 
pgQftifdingB  JA  ev«ry  .maUer,  accprdiog  to  the  best  of  their  .. 

jiH%OieDl  ami  di^ccetm ;  and  Abougb  the  ^rd  CbanceUor. 
will  mist  tbeniy  io  ea^e  of  oaedt  wkb  the  weight  of  his  au« 
tlioritjr,  yet  he  will  not  eocounage  their  daclining  tp  act  ia 
aajntOer,  maraly  for  thepuipqseof  haviDgapetitioo  jyre- 
teoted  to  hio^  to  ojHain  bis  opinion  on  the  subject  (9)    jBiU  when  their 
vheiefer  the  legislaUire  has  gtven  authority  to  the  Conmus^  ^"if  kT^^ 
aoneiSt  without  ^viog  (beta  power  to  punish  disobedience  assisted  by 
to  ihat  authority,  or  to  mke  the  authority  available  for  its  ^t  of  the 
potpose,  the  Great  Seal  will  lend  the  aid  of  itjs  general  sedL 


I,  to  execute  and  enforce  the  provisions  of  tbe 

Tbe  Cooiniissiooers  are,  from  the  nature  of  their  trusty  Incapably 

incapacitated  from  purchasing  any  of  the  bankrupt's  pro-  ch^hie 

petty,  either  for  themselves  or  others.  (4)     And  this  dis-  bankrupt's 

ability  attaches  to  a  CoiQinis8io9er5  who  has  not  even  acted  P^^^^y* 

uo^  the  commission ;  but  if  he  has  obtained  the  consent  except 

of  the  creditors  at  a  general  meeting  called  for  that  pnr«  order, 
pose,  it  aeons,  be  may  then  become  a  purchaser  under  an 
order  of  the  Lord  CSianc^or.^d) 

The  same  person  cannot  be  solicitor  and  commissioner  Solicitor, 

noder  the  same  commission  (6);  and  if  any  creditor  of  the  jftor^'can- 

baokrupt  acts  as  a  Commissioner  (7),  the  commission  will  not  be  a 

besupeneded.  <^^ 

An  appeal  lies  from  tlie  determmation  of  the  Commis-  Appeal, 
siooen  to  the  Great  Seal  by  petition  (8) ;  and  the  JLord 

(l)  16  Ves.  164.  (5)  Ex  parte  Harrison,  Buck.  1 7. 

(s)  15  Ves.  590.  It  appears  from  (6)  ESx  parte  Ward,  Sel.  Ca.  Ch. 

ierenl  old  cases  io  the  iodlk$,  that  4^. 

oomaiifldooen  were  formerly  in  the  (7)  Ex  parte  Protser,  2Rosey 

F>iKtbe  of  aduiK  and  receiving  the  570.    E&  ptfte  Crundw^  2  Macl. 

«mioo  of  AeQourt  of  Comraon  S92.    Ex  pai;te  Story,  BiH^k,  7g^ 

nott.    sChiist.B-L.9,  lO.  Ex  parte  Mathews,  1  G.&J.  164.; 

(9)  £x  parte  Wooikw,  iG.&J.  and  see  General  Order^  25th  July, 

J95.  1817. 

U)  Ex  parte  Bcmctt,  i6  Ves.  (s)  Bromley  v.  Goodere,  1  Atk. 

«J.  77. 
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[Ch.  7. 


Otnerwi 

Hon, 

Cofts. 


When 
fiotcti 
<ifficio. 


Authority 
jot.  deter* 
mined  bv 
death  of 
thekingy 
or  the 
bankrupt. 


Chancellor  has  power  to  remove  them  for  miacondact- 
He  will  not,  however,  upon  a  petition  against  dieroy  order 
them  to  pay  costs,  unless  in  respect  of  conduct  oat  of  the 
course  of  their  duty  as  Commissioners  (1);  and  when  they 
are  made  parties  to  a  petition  without  sufficient  grounds, 
they  will  then  be  entitled  to  costs.  (2) 

*When  the  Commissioners  have  once  executed  an  assign- 
ment of  the  bankrupt's  estate,  and  have  afterwards  given 
him  his  certificate,  they  cannot  make  a  subsequent  assign- 
ment, for  they  are  then,  as  to  this  matter,  Jwicti  cffiido*  (S) 

The  authority  of  the  Commissioners  is  not  determined, 
as  we  have  seen,  by  the  death  of  the  King,  nor  by  the 
death  of  the  bankrupt  after  adjudication ;  in  the  latter  case 
they  are  expressly  empowered  to  proceed  in  the  com- 
mission, as  if  the  bankrupt  were  still  livii^.(4) 


Section  II. 
Of  the  Pcnoer  of  the  Commissioners  aoer  the  Bankrupt, 

As  to  the  Examination  of  the  Bankrupt  previous  to 
Commitment^  see  post,  Ch.  XIII. 

Authority  As  soon  as  the  party  is  declared  a  bankrupt,  the  0)in- 
iuire^^-  missioners  are  empowered  to  call  upon  him  to  surrender 
himself  within  the  time  limited  by  the  statute.  But  if  they 
have  rea3on  to  apprehend  that  he  is  embezzling  his  effects, 
or  preparing  to  depart  the  kingdom,  they  may  summon 
him  to  appear  before  them  to  be  examined  (5)  immecfiately. 
And  in  case  the  bankrupt  disobeys  their  summons,  (which 
the  Commissioners  may  npw  issue  at  any  time,  and  for  any 
purpose,  whether  he  has  obtained  his  certificate  or  not,) 
they  may,  if  he  has  no  lawful  impediment  made  known  to 
and  allowed  by  them,  by  warrant  under  their  hands  and 

(I)  Ex  parte  &afa,  14  Ves.  104.        (5)  JactAum  v.   WiOiam,  l  P. 
'    15Ye<.9S5.  Wins.SS6. 

(2)Ezparte5M^,  IsVei.l^l.        {^)  SecHtm^e. 

{S)  ExparteJLtfi^ood;  l  Atk.  240. 
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fedsy  aBthoriae  any  person  to  arrest  him  and  bring  liini  Pnwer 
befcre  tbem.  (1)     Upon  the  appearance  of  the  bankrupt  ^^. 
befoie  diem,  they  may  examine  him  upon  oath,  either  by    — '-^. 
woid  of  month,  or  on  interrogatories  in  writing  (2),  touch^  j^^J^ 
iogJUi  ffiatters  relating  to  his  trader  dealings,  or  estate;  or  bankrupt, 
viiich  may  tend  to  disclose  any  secret  grant,  conveyance» 
or  oonoeslment  of  his  lands,  tenements,  or  efiects.    The 
Commissioners  have  in  this  examination  a  dnty  imposed 
upon  thrai,  as  well  as  an  authority,  to  get  out  an  account 
and  discovery  for  the  benefit  of  the  creditors.  (S)    The 
brnkropt's  answers  should  be  taken  down  in  writing,  and 
he  is  required  to  sign  them.     If  the  bankrupt  refuses  to  and  com- 
be sworn,  or  to  answer  any  questions  put  to  him  by  the  u'^^^"^ 
Coomussioners,  or  does  not  fully  answer  to  their  satis^  toarfswer» 
facdoD,  or  refuses  to  sign  his  examination,  —  they  mqr  ^^ 
then  by  their  warrant  commit  him  to  prison,  without 
boil,  until  he  shall  submit  himself  to  be  sworn,  and  make 
foil  answer  (4)  to  their  satis&ction  to  such  questions  as 
shall  be  pot  to  him,  and  sign  his  (5)  ^uunination*     They 
most,  however,  in  every  such   commitment  for  refusing 
to  answer,  or  not  fully  answering,  any  question,  specify 
ihe  question  and  answer  in  the  warrant  of  commitment.  (6) 

As  the  Commissioners  have  but  a  special  authority,  in  Liability 
the  commitment  of  the  bankrupt  and  other  persons  to  ^^'[^i^lr 

ment.    ' 

(i}&«faMj6.   Formerly  if  the  S02.    Anon.  14  Ves.  450.)    Both 

banknipt  disobeyed  the  summons  these  proceedinss,  however,  will 

of  the  CommiaKioners,  they  coald  now  be  renderedunnecessBry* 
not  ime  their  own  warrant  against       (3)  Section  36, 
him,  bat  were  obliged  (under  the        {5)  Taylor^  case,  8  Ves.  328. 
5G.  S.  C.S0.  a.  14.)  to  certify  his        (4)  The  answer  must  be  foU  in 

<fiwbedieoee  to  a  judfle,  or  justice  this  sense, — thatit  must  be  reason- 

of  the  peace,  in  oraer  to  obtain  ably  satis&ctory  to  the  mind  that 

ftiOBi  them  a  warrant  for  his  appre-  is  to  decide.    (Per  Lord  Eldon^ 

bcnwHU    (And  see  Ex  parte  iftml,  7i^r^8case,6Ves..731.) 
i  J.  &  W.  560.)     And  when  the        (5)  And  see  Rexy.  ParroU^  Burr. 

Wkropt  bad  passed  hb  but  e&-  113S.    7Wo/s  case,  8  Ves.  ass. 

antoation,  it  seems  to  have  been  Ex  parte  ifowian^  1 1  Ves.  5\  1. 
tbe  piaetioe^  to  apply  to  the  Lord        (S)  Sectitm  59*i   and  see  post, 

CSiioceUor  for  an  order  on  the  Ch.  AlIL  ^  Of  the  Commitment 

Mcnipt  to  attend  the  Commis-  of  the  Bankrq>t." 
men.  (Ex  parte  i^rodl^,  1  Rose, 
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bankrupt. 


Warrant 
of  commit- 
ment. 


Bankrupt 
not  bound 
to  crimi- 
nate him- 
self. 


When 
commis- 
sioners 
bound  to 
commit. 


prison  (1),  they  must  h6  carcffiil  not  to  exc^tA  it;  for  an 
action  will  lie  against  them  in  ease  of  an  illegal  conmit- 
tneitL  (2)    But  to  prevent  their  being  perpetually  harassed 
with  actions,  the  legislature  has  in  a  great  measare  pro> 
tected  them,  in  case  of  an  innocent  mistake,  by  enabling 
them  to  tender  amends  (3),  and  to  pay  mon^  into  coon 
in  any  action  brought  agunst  them,  * — as  well  as  by  giving 
them  double  costs  (4),  in  case  of  a  verdict  being  found  for 
them.     As  they  are  not  invested,  however,  with  an  qd- 
limited  authority  of  committing  whom  and  for  what  they 
please,  any  warrant  of  commitment  which  they  feel  them- 
.^elves  called  upon  to  issue,  should  pursue  the  words  of  the 
act  of  parliament,  and  appear  on  the  face  of  ittobewitliin 
the  scope  of  their  authority  ;   for  the  superior  courts  bare 
been  very  strict  in  their  construction  of  the  powers  thus  vested 
in  them  by  the  legislature.  (5)    They  have  not  power  to 
commit  the  bankrupt,  or  any  other  person,  for  not  answering 
a  question,  the  answer  to  which  would  directly  criminate 
himself  (6) ;  but  otherwise,  if  it  would  only  tend  to  show 
that  he  had  done  something  criminal.  (7)     If  the  bankrupt, 
however,  refuse  to  account  for  any  fart  of  his  effixts^  on  the 
ground  that  his  answer  to  the  enquiry  of  the  Commissioners 
would  criminate  himself,  such  refusal  subjects  him  to  & 
commitment.  (8) 

If  the  Commissioners  think  that  the  bankrupt  has  not 
answered  satisfactorily  upon  his  examination,  they  are 
bound  to  commit  him ;  for  they  are  not  obliged  to  give 
credit  to  any  absurd  or  improbable  account,  merely  be- 
cause he  has  the  efirontery  to  swear  to  it  (9)  Indeed 
there  are  no  technical  rules  by  which  cases  of  this  kind 


(\)  Bracy's  case,  1  Salk.348. 
{2)  And  see  post, "  Actions.'* 
(5)  Section  45. 

(4)  Section  44. 

(5)  Procy's case, Comb. 39 l./Ztfjr 
V.  Nathan,  9  Str.  88t).  tiolAngi- 
head's  case,  2  Ld.  Kaym.  851. 
1  Salk.  351.      Bracy  v.   Harris, 


5  Mod. 509.;  and  see  post,  "  Of 
the  Commitinent  of  the  fiankropC." 

(6)  5  Mod.  509.    Comb.  591 . 

(7)  Ex  parte  Cbtseiu,  Back.  551. 

(8)  Ex  parte  Oiiirr,  1  Roue,  407. 

(9)  6  T.  R.  ISO.    Doiweiii.  In- 
pey,lB.StC.l9$. 
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can  be  determiiied ;   but  the  question  in  each  paiticDlar  'Pmivt 
cut  1%  whether  the  annren  gmn  by  the  bankrupt  be  ^jtrupi, 
snffident  to  satisfy  the  mind  of  an;  reti^onable  person*  (1)  ■ 

Tbe  bukrupt,  however,  after  such  commitment  may  be  When 
difehaigedy  upon  his  answering  satisfactorily  to  the  com-         ^ 
miagoiiefs  at  a  subsequent  time — oiv  upon  his  answer  dk- 
sbcady  given  bemg  deemed  satiafiu^tory  by  the  superior  ^''*'1^» 
jarisdictioD,  before  which  he  may  be  brought  by  writ  of 
habeas  corpus.  (2)     But  though  the  bankrupt  should  be  without 
afterwards  discharged  by  habeas  corpus^  on  the  ground  of  ^^^ 
the  Ckwrt  ditnking  his  answers  satis&ctory,  an  action  of  Mng 
trespass  will  not  lie  against  the  commissioners*  (S)    For  ™™^ 
ID  the  exercise  of  their  discretion,  under  the  sanction  of  an 
oathy  thqr  are  required  to  commit,  if  the  answers  of  the 
hiiikmpt  be  not  to  their  satisfiu^ion. 

The  Commissioners  cannot  delate  their  authority  to  CaoDot 
any  other  persons  to  examine  the  bankrupt,  without  his  £^^*^ 
consent;  for  such  persons  are  incompetent  to  exact  any  aothotity. 
sabmisBion  firom  him,  upon  which  the  commksioners  can 
coiniiut»(4) 

It  teems  somewhat  doubtful  whether  the  Commissioners  As  to  being 
sboold  be  influenced  by  extrinsic  evidence  in  committing  the  ^^^^ 
baokmpt  for  not  answering  satisfactorily ;  but  if  they  are  so  sic  evi- 
iaflnenced,  the  evidence  should  be  fuUy  read  over  to  the  ^'^^ 
bankrupt,  before  they  can  call  upon  him  for  on  answer  to 
the  questions  proposed  to  him  in  his  examination.  (5) 

(1)  Ex  parte  Nowiam,  6  T.  R.  (4)EspBrteCaMH/y,8llose»Sl9. 

lis.  Iil?a9.^u.   TtQfi0^$  cBtfif  i9Ve8.as4,. 

8Vei.3Ss.  (5)  Crowle^%  cas^  Buck.  S64, 

(s)  1  Row,  407.  S  Swanst.  l. 


lo.;  and  see  titl^  ^  A^ns." 
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SscnoN  III. 

Cy  the  Power  of  the  Commissioners  to  seize  the  Bankrupfs 

Property. 

And  see  further    upon   this    head,    '^  Messengery* 
"  Assignment"  and  "  Assignees.** 

Povcr  The  Commissioners  have,  by  ttie  twelfth  section  of  the 

'JI^I^^'U      new  act,  full  power  and  authority  to  take  such  order  and 
and  per«     direction,  as  is  afterwards  particularly  specified  in  the  act, 
MHMlpro-   n^ith  all  the  bankrupt's  lands,  tenements,  and  heredita- 
^^^'^'         ments,  both  within  this  realm  and  abroad,  as  well  Copy  or 
Customary-hold,  as  Freehold,  which  he  had  in  his  own  right 
before  he  became  bankrupt,  as  also  with  all  such  interest 
therein  as  he  may  lawfully  depart  withal,  and  with  all  his 
Money,  Fees,  Offices,  Annuities,  Goods,  Chattels,  Wares, 
Merchandize,  and  Debts,  wheresoever  the  same  may  be 
found  or  known,  and  to  make  sale  thereof  as  directed  by 
the  act,  or  otherwise  order  the  same,  for  satis&ction  and 
payment  of  the  creditors  of  the  bankrupt. 

This  clause  is  the  foundation  of  the  powers,  which  the 
commissioners  possess  over  the  bankrupt's  property* 
Warrant         As  soon  as  the  party  is  declared  a  bankrupt,  the  com- 
of  Miaure.   missioners  are  then  empowered  to  issue  their  warrant  (l)y 
under  their  hands  and  seals,  for  the  seizure  of  all  the  bank- 
rupt's effects,  books,  papers,  or  writings,  wherever  they 
may  bC)  either  in  England,  Scotland,  or  Ireland;  —  and 
their  officer,  in  order  to  make  such  seizure,  may  break 
open  (2)  any  house  or  place  where  the  bankrupt,  or  any  of 
his  property,  shall  be  reputed  to  be.     If  any  of  the  effects 
$re  suspected  to  be  concealed,  a  search-warrant  (3)  from  a 
magistrate  may  be  obtained  and  executed  in  the  same  way^ 
as  a  search-warrant  for  stolen  property.    And  when  any 

iX)  Secii4m  27.  open  any  bouse,  except  the  bank- 

(v)  The  comnuMioners   could    rupees,    (s  Show,  247.);    taid  see 
not  tbrincrly  justify  the  breaking    post,  169.  note  (s)l 

(5)  SeeHtm  99. 
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of  the  property  is  in  IcelaDd  or  Scotland  (1),  the  warrant  ^^'"^ 
most  be  frst  yeri6ed  in  the  manner  directed  by  the  statute,  hankrupe*^ 
and  indoraedi  before  it  is  executed,  by  a  Judge  Ordinsxys  propaiy. 
or  jastioe  of  the  peace,  in  the  county  where  it  b  intended    """"" 
to  be  executed.    The  property  and  the  person  should  not 
both  be  taken  under  one  warrant,  but  there  ought  to  be 
two  sqpante  warrants  for  this  purpose. 


Section  IV. 

or  th  Pcnaer  of  the  Commissioners  aver  other  Persons  than 

the  Bankrvpt. 

lie  aatbority  of  the  Commissioners  is,  by  the  new  Authority 

toiwuei 
wanrant. 


statute,  more  complete   and   extensive  tlian   what  they  *<>"•"«» 


formerly  possessed,  in  regard  to  requiring  the  attendance 
of  witnesses  and  other  persons,  to  give  evidence  upon 
<^  before  them  of  any  matter  relating  to  the  bank- 
niptcy,(2)  They  may,  now,  not  only  summon  witnesses  to 
depose,  as  to  the  trading  and  the  act  of  bankruptcy,  and 
^  for  the  production  of  any  books  and  documents  neces- 
sary to  establish  the  one  or  the  other, — but  they  may  also^ 
in  case  of  disobedience  to  the  summons,  issue  a  itxirrant  to 
<^^pel  (S)  their  attendance.  And  the  witness  will  incur 
tbe  same  penalty  for  refusing  to  be  sworn  and  examined, 
for  not  fiilly  answering,  for  refusing  to  sign  his  examin- 
ation, or  for  not  producing  books  or  documents,  as  is 
provided  with  respect  to  persons  summoned  after  adju- 
<iicatioo.  (4) 

,{^)  Sedkm  9S.;   and  see  post,  coaipe/ the  attendance  of  witnesses, 

^"MesMoger.**  to  prove  the  act  of  bankruptcy  and 

(s)  Sedum  S4.  the  trading,  without  obtaining  an 

(?)  llilf  power  was  first  given  order  of  toe  Lord  Chancellor  for 

toifaeeomHiiinonen  by  thetem-  that  purpose.     (Ex  parte  Lund, 

CV7actofthe4&5Ann.  c.  17.  6  Ves.  7S1.     Ex  parte  ISmiu, 

k  was  not  again  conferred  upon  1 1  Ves.  8.    Ex  parte  Jonei,  1  l&se, 

*^bdbfethe9G.4kC.8l.;pre-  39.  &c) 

^ to  which  last^Dcntioned  act,  (4)  Sedum  33.;  and  see  post^ 

"<  CMBiwtiioBers  hadno  power  to  p.  154.  etseq. 
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or  to  be 
indebted 
to  bank- 
rupty  &c. 


Although  a  party  summoned  as  a  witMss  alkfa  that  he 
is  a  credkor,  and  therefbre  not  competent  as  a  whaessi 
It  is  no  prdnninaiy  objection  to  his  b^g  examined  by  dw 
Commissioners, — fer  the  result  of  the  examuiatiofi  may 
establish,  that  he  is  not  a  creditor.  (I)  Trustees,  abo^  in  a 
deed  of  assignment  of  all  the  bankrupt's  effects,  are  com- 
pellable to  produce  it  before  the  Comraissionen^  for  the 
purpose  of  proving  thereby  an  act  of  bankruptcy  (2); 
though  the  petitioning  creditor,  as  we  have  seen,  if  be  has 
acted  under  such  a  deed,  cannot  avail  himself  of  it  for 
such  purpose.  A  witness  is  not  justified  in  refusing  to 
attend  the  Commissioners  to  prove  the  act  of  bankruptcy, 
under  a  j(nnt  commission  against  two  partners,  because  he 
has  already  attaided  for  the  same  purpose,  under  scparaU 
commissions  previously  issued  against  them.  And  wheret 
in  such  a  case,  the  petitioning  creditor  under  the  separate 
commissions  refused  to  disclose  the  person  who  proved  the 
act  of  bankruptcy  under  those  commissions,  the  Lord 
Chancellor  inspected  the  proceedings  under  the  separate 
commissions,  and  ordered  that  person  to  attend  the  commis- 
sioners under  thejoifU  commission  at  the  peril  of  costs.  (3) 

The  Commissioners  are  also  empowered,  after  the  party 
has  been  adjudged  (4)  a  bankrupt,  to  summon  before  tbem 
any  person  suspected  of  having  any  of  the  bankrupt's  pro- 
perty in  his  possession ;  and  their  power  in  this  respect  is 
not  confined  to  persons  claiming  a  beneficial  interest  in 
such  property;  for  the  mere  detention  of  the  property, 
whatever  may  be  the  motive,  is  sufficient  to  give  the  Com- 
missioners jurisdiction.  (5)  They  may  also  summon  any 
one  who  is  supposed  to  be  indebted  to  the  bankrupt,  —  as 
well  as  any  person  whom  they  belkve  capable  of  giving 
information  (6)  concerning  any  part  of  the  bankrupt*s 

(1)  lart  G^oUie,  8Rofe,590.  (1)  Ex  pqite  4m4e^$on,  Budt. 

(a)  £x  parte  Ctm^weUf  I  Reae,  9f  7. 

515.  Ex  parte  SVvoriUr,  Book.  IT.  (6)  Thf^ct^mjmwwm  eouliiset 

(3)  Ex  parte  Gardner,  1  Vei.  ic  hmh  ^qmv  ike  ^ttfiihw  <^ 
B.T4.  a«yp«Mon«,e»eMtlbD#a8iiip«otad 

(4)  Sccim  39.  of  JwM^g  tbo  Imwriipi's  prapevty» 
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tMk,  or  any  fictitioos  debt,  or  any  spariooB  badk  or  Power 
docoBMDL  or  other  OFaaaactioDi  materiai  to  ibe  fiill  dis-  ^H^LfH^ 
donne cf  die  dealings  of  the  baakrapt;  and  ibey  may  re^      ' 
quiredieprodiictioii  ofany  books  or  doeaaieiitsywhieb  may  ^ffor^ 
iqipesrto  diem  necessary  to  the  Terification  of  the  depo^  book^ftc; 
»tiaD  of  snth  person,,  or  to  the  full  disGlosnre  of  any  of  the 
matters,  whidi  diey  are  antkniaed  to  inquire  into*    And  if  to  issue 
toy  perscm  so  summoned  neglects  to  come  before  them,  ^^^^^ 
bsving  00  lawful  impediment,  the  Commissioners  may,  by  teiufince. 
wanant  mider  their  hands  and  seals,  direct  him  to  be 
^nheuded  and  brought  before  them  to  be  examined. 
And  this  may  be  done  after  issuing  one  summons,  though 
it  wn  formerly  thought   necessary  to  issue  tiro  sum- 
momes  before  the  warrant.  (1 )    The  propriety  of  granting 
tbe  vanraot,  being  an  act  of  discretion,  must  be  deter- 
nuaed  npon  by  the  Commismners  acting  together  at  the 
tiiae;  bat   the  mere  act  of  signing  it  may  be  done  by 
them  separately.  {2) 

They  have  also  power  to  examuie  (3)  any  person  npon  Power  to 
oath,  chher  by  word  of  mouth,  or  by  interrogatories  in  ^"^^'"^'^ 
^nitiB^  ooDceming  the  person,  trade,  dealings,  or  estate 
of  the  hBttkrupt(4);^or  concerning  any  act  or  acts  of 
bmiknxpitcf  by  such  bankrupt  committed,  and  to  reduce 
iota  wtning  the  answers  of  such  person^  and  compd  him 
to  tiffi  than.    And  if  any  person  refuse  to  be  sworn,  or  aod  to 
toansiper  any  lawfiil  questions  put  to  him  by  the  commie-  comwit  in 
aoQen,toucfamg  any  of  the  sam  matters — or  shall  not  fiiUy  (bsalto 
uswer  to  their  aatbfitodon  —  or  shall  refuse  to  siga  his  eat-  ^<wer, 
ndiiation  —not  haTing  any  objectkm  allowed  by  the  com* 


BuamerB;  or  shall  not  psoduoe  any  books  or  doanuents 

orofbnqg  indebted  to  his  estate;  {2)  Battye  v.  Gretley,  S  East, 

(£x  parte  Levetty  1  G.  &  J.  185.;  319. 

^  fee  ai  parte  WooOesf,  itad.  {8)  Sedion  ff4. 

3)5.)  tad  tben*  jurisdicdon  ia  this  (4)  The  bankrvpty  whose  estate 

f^*ptt  was  01^  supported,  by  ap-  is  sought  to  be  chai^  by  an  ex- 

I^Tii^  to  the  Lord  Chancellor  for  amioation    before    the    commia* 

>*  laaiitiiaiHl  a^iast  tliose  who  noneia»  has  a  r^ht  to  bspfesent 

'^  defittlt.    14  Ves.  449.  durina  the  examiliation^  (1&  parte 

(1)  Dsm-  T.  Mumg,  Bl.  1035.  Eardky,  1  Mont.  D%.  1 1  &) 
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in  his  custody  or  power,  which  he  was  required  to  prodaoe, 
and  to.  the  production  of  which  he  shall  state  no  objection 
allowed  by  the  commissionersy  —in  any  of  these  cases,  the 
commissioners  may,  by  warrant  under  thdr  hands  and 
seals,  commit  him  to  prison  without  bail,  until  he  shall 
submit  himself  to  them  to  do  what  they  had  previoiisly 
required  of  him.  The  lirarrant  of  commitment  should,  as 
in  the  case  of  committing  the  bankrupt,  pursue  the  words 
of  the  act  of  parliament  ( 1 ) ;  and  should  dso  specify  all  the 
questions  and  answers,  as  far  as  they  are  applicable  to  the 
.commitment.  And  in  case  an  habeas  corpus  is  brougbt 
by  the  person  committed,  and  thare  shall  appear  merely 
an  insu£Bciency  in  therms  of  the  warrant,  the  Court,  or 
Judge^  may  re-commit  the  parQr  until  he  shall  confenn, 
unless  it  be  shown  that  he  has  fiilly  answered,  or  that  be 
had  a  sufficient  reason  for  refusing  to  do  what  was  reqoired 
of  him.  And  the  Court,  or  Judge»  may  look  at  the  whole 
of  the  examination,  in  order  to  consider  whether  the 
answers  of  the  party  were  satisfactory  or  not* 

As  the  Commissioners  are  authorised  to  examine  a  wit^ 
ness  concerning  the  trading,  or  the  act  of  bankruptcy,  or 
the  estate  and  efiects  of  the  bankrupt,  they  may  inci- 
dentally to  this  power  examine  him  also  respecting  other 
individuals,  through  whom  they  may  be  likely  to  obtain 
.information  on  those  points.  Therefore,  where  a  witness 
was  asked  questions,  as  to  when  and  where  he  last  saw  the 
bankrupt's  wife^  it  was  held,  that  such  questions  were  both 
legsl  and  material,  and  that  the  commissioners  were  jos- 
tified  in  committing  him  for  gi^ng  unsatisfiujiory  answers 
to  those  questions.  (2)  The  true  criterion  of  jnc^ging  ss 
to  the  propriety  of  the  commitment,  is  to  consider  all  the 
questions  and  v  answers  collectively — and  Aen  to  say, 
whether  the  wbide  examination  is  satis&ctory  or  not« 
Therefore,  though  some  of  the  answers,  when  taken  alone, 

(1)  Hex  y.  Nathan^  s  Str.  S80.        (9)  Ex  parte  Vegei,  s  B.  &  A. 
.iMl.351.    2Ld.Raym.85l.;  and    Sl9. 
seeante,  lis. 
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aay  beoooaiderad.mJt&etory, — yet  this  is  no  objeeCion  ia  Pfm^ 
a  wimot  commttting  tbe  par^,  till  be  shcmM  make  fall  f^^ 
inswttstoatf  theqnestioiis  pat  tobiiD.(l)  -i..-^ 

Tbe  Lard  Chanoellor  will  not  in  general  intrude  upon  As  to  re- 
tbe  discretion  of  the  Commissioners  in  the  examination  of  ^^<^°^ 
witBCMca-  ■rftfaongh,  upon  extraordinary  occasions,  he  may  aminadon 
limit  dieir  enamination  to  a  paitieular  mode,  or  to  xmr^  ^^^^^, 

coniinis-> 

licttlsr  points*  Thus,  the  ezaniioation  of  tbe  mother  of  aioDers. 
the  bankropt  was,  on  petition,  ordered  to  be  limited  to  her 
ton's  tnuiing;  but  Lord  Hardwicke  refused  to  restrain  tbe 
ComnassionerB,  from  asking  any  question  that  might  be 
rdevaot  theretow  (2)  And  when  a  banker,  who  had  been 
sunnaoiied  befiire  the  Commissioners,  instead  of  attending 
theniy  petitioned  the  Lord  Chancellor  that  the  Commis^ 
nooeis  might  be  restrained  from  asking  him  certain  ques^ 
uoQs,  the  petition  was  dismissed  on  the  opening  of  the 
petitioDer^s  counsel — Lord  Hardwicke  saying,  that  he  would 
not  lioiit  or  restnun  Conmiissioners  in  their  examination ; 
Ibr  if  he  did,  it  would  be  attended  with  expense  and  in* 
couTeaience  from  other  applications  of  this  kind ;  and  that 
he  woald  not  presume,  that  they  would  ask  trifling  and  im- 
materisl  qnertions.  (3) 

It  vas  fiamerly  bolden,  that  a  person  suspected  of  de-  Party 
tsioiilg  die  bankrupts  effiscts,  and  wbo,  before  the  com-  ^^^^  ^  . 
amnaa  issued,  had  obtained  some  goods  from  the  bankrupt  though  it 
in  dischaige  of  his  own  debt,  was  not  bound  to  answer,  ^'^^Jr^ 
whether  any  of  the  bankrupt's  e£fects  had  come  to  his  dve title; 
^UiodMi^fifre  the  issuing  of  the  commission ;  —  and  that  it 
vas  saffideBt  toe  him  to  swear  generally,  that  he  had  none 
^iieeeUiU^iheban/arvft  in  his  handu{4i)  But  it  has  been 
siaoe  ndad,  that  a  witness  is  bound  to  give  an  account  of 
vliat  he  knew  of  the  bankrupt's  eflfects,  as  wdl  before^  as 
*fier,  the  baidmiptcy ;  and  Lord  Erskine  said,  that  Com- 

(I)  Ez  parte  Vcgtl,  s  B. &.  A.       (3)  Ex  parteiM^  l  Atk.  805.; 
319.  and  see  ante,  145.   . 

{^  Ex  parte  Persons^  i  Atk.204.       (4)  JeakWs  case,  5  Keb.  S57. 
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Towir    '  nifltiooersy  of  their  own  audMri^^  majr  euuniiie  parties^ 

^J^   and  make  tbem  canfins  the  infirmky  of  their  title.  (1) 

— -^     Notwithstanding,  however,  a  person  suspected  cf  haviog 

the  bankrupt's  property  iu  his  possession  is  bound  to 

answer  qneslions,  though  the  answer  may  ^expose  hb  own 

defective  title,  he  is  not  (any  more  than  the  faaakropt) 

compelled  to  do  ao,  if  the  answer  wKxdd  direcUy  criminate 

but  oot       hknself  (2) ;  though  he  is  not  excused,  if  ihe  answer  woidd 

to  cnmi^  only  i3ENn  to  shew,  that  he  had  done  soinethiBg  crimuiaL  (5) 

nate  him*    If  a  witness,  however,  do  ungaardedl^  answer  questions 

^  *  to  which  he  might  have  demurred,  his  ansiwecs  may  be 

adduced  in  evidence  against  biro,  for  all  purposes  to  which 

they  ace  legally  applicable^  (4)     And  the  Commissianers 

will  jDot  be  restrained  from   examining  parties,  upon  a 

mere  allegation,  that  the  object  of  the  examination  is  to 

pnocure  evidence  against  them,  as  to  penalties  incurred  by 

or  to  de-     gaming.  (5)     But  the  Commissioners  under  a  joint  com- 

stroy  bis     mission  cannot  compel  tho  petitioning  creditor  to  a  prior 

oeedings.     separate  commission  to  attend  them,  in  order  to  give  evidence 

IB  support  of  the  subsequent  joint  oonunission  against  the 

same  party  and  his  co-partner ;  for  this  would  be  oompdliog 

him  to  be  a  witness  to  destroy  his  own  proceedings* {6) 

To  what  ^       ^iThe  (Commissioners  are  also  empowered   to  sumaion 

^^^J^  ^  befone  them  the  'aoife  (7)  of  the  bankrupt,  and  examine 

beexonun-  her  for  the  purpose  of  discovering  such  part  of  the 

bankrupt's  estate  and  effibets,  as  may  be  ccNacealed,  kept, 

or  disposed  ol^  ^eidier  by  heraelf  or  by  any  other  person ; 

and  she  wiU  incur  the  same  penalqr  for  refusmg  to  be 

sworn  and  esamined,  <ir  for  other  disobedienoe  to  the 

atttboctty  cf  the  Commissioners,  as  other  persons  ace 

liable  to  in  this  respect.    Buty  though  the  wytfe  may  he 

examined  by  the  Commisaionera,   as  to  the  bankrupt's 

(1)  Ex  parte  Herbert  13  Ves.  (5)  Ex  parte  Burltam,  I  G.  &  J- 

189.  30. 

(t)  5 Mod 8Q9.   Comb. 591.  (€)  Exparte  atones,  iQ.dil 7. 

(5)  Ex  parte  Conem,  Buck.  5:51 .  (7)  JSecHon  37. 
(4)  SmUhv.SeadneU,  1  CBinp.50. 
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poprn^  iIkj  'hsve  no  poiror  to  ettmine  kmr  oi  flii|r  Pow0r 
matterrdatingtodieaaaf  Jadcrapt^;  fiir,  bydheoMi*  "^^^^^ 
mon  hv,  a  wife  cannot  be  a  witness  either  for  or  against 
herbnsband;  and  this  special  authority  gtTen  to  the  Com- 
missioiiers,  which  breaks  in  upon  that  rule  of  law,  is  not 
to  be  <rteaded  ^ejpond  what  die  statute  fym  theai.(i| 
Ithssbeen  aiao  considered  questionable,  whether  the  bank^ 
npC$  wife  is  admissible  to  prove  payments  in  contemplation 
ofbankraptcy^  (2) 


The  CcHumissioners  may  likewise  examine  upon  oatI\y  Credii 
other  by  word  of  mouth,  or  by  interrogatories  in  writiDg, 
eroy  person  claiming  to  prove  a  debt  (3)  under  the  com- 
■usrion,  and  may  require  such  further  proo^  and  examine 
sudi  other  persons  in  relation  thereto,  as  they  ^hall  think 
fit  And  it  seems,  that  the  power  of  the  Commissioners 
m  the  examination  of  a  creditor  of  the  bankrupt,  in  respect 
of  a  debt  which  he  seeks  to  prove,  is  not  different  from 
that  which  they  may  exercise,  in  the  examination  of  other 
penoos  concerning  the  bankrupt's  property ;  and  that  tliey 
nay  compel  him  to  produce  books  relating  to  his  trans- 
ictums  irith  the  bankrupt^  in  the  same  way  as  they  can 
enforce  the  production  of  books  from  other  persons — or,  if 
they  choosey  by  the  more  indirect  method  of  refusing  other- 
vne  to  weceite  the  proof  of 'his  debt.  (4;) 

The  Commissionets  may  also  at  all  times  summon  the  Asslgmss. 
inignees(^)  before  theony  and  require  them  to  produce  all 
books,  &C.  relating  to  the  bankruptcy,  —  and^  in  default  of 
their  attondnnfUj  *may  issue  their  warrant  to  enforce  it; 
and  4h^.have  the  like  jXMrer  of  (commitment  with  resfpect 
to  tbeOf  as  with  r^apectto  other  persons. 

As  die  Commissioners  cannot  issue  subpcenas,  they  must, 
vpQo  any  eoBatend  gueslions,  orother  matters  conung  before 

0)  &  parte  J'Mtt,  iP.Wais.      i(4)  €xiNB4e.»!ao%,  IG.&J. 

(II,  998* 

(f)  1  &p.  €7.  (5)  SgMm  101. 
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PoMfer        diem,  for  inquiring  into  i^hich  they  are  not  empowered  to 
^^^^       issue  their  summons,  proceed  by  affidftvit.  (1) 


Witnesses 
Diivileged 
nrom  ar* 
rest; 


so  a  cre- 
ditor at- 
toidiflg  to 
prove. 


Whcie 
arrest 
amounts 
to  a  con- 
tempt* 


Section  V. 

Of  the  ProUction  and  Indemnity  of  Witnesses^  and  other 
Persons^  attending  the  Commissioners. 

Witnesses  summoned  to  attend  Commissioners  ofBank- 
rupt  have  the  same  privilege^  as  those  attending  Courts  of 
Justice,  namely,  the  exemption  from  arrest  eundo,  redeundo^ 
et  morando.  (2)  And  it  is  not  material,  whether  the  witness  be 
summoned  in  writing,  or  verbally,  by  the  messenger  (S),  — 
provided  the  Commissioners  afterwards  adopt  the  verbal 
summons.  The  privilege  also  extends  to  persons  who  attend 
voluntarily,  on  a  mere  application  to  them  for  that  pur- 
pose (4);  or  who,  on  their  own  importunity,  are  summoned 
by  the  Commissioners  (5) ;  as  well  also  as  to  one  who  at- 
tends, even  without  any  application,  and  requests  to  be  ex- 
amined as  a  witness,  —  provided  the  Commissioners  signify 
their  intention  to  do  so ;  but  it  is  a  question  whether,  in 
this  last  case,  such  person  would  be  entitled  to  protection 
eundo.{6) 

A  creditor,  also,  who  attends  to  prove  his  debt,  has  the 
same  privilege,  as  a  witness  who  is  summoned  before  the 
Commissioners ;  for  he  is  as  much  entided  to  protection,  as 
any  party  attending  the  prosecution  of  his  suit  in  a  Court 
of  Justice.  (7) 

If  the  arrest  of  the  witness,  or  the  party  attending, 
amounts  to  a  contempt j  the  application  for  his  discharge  is 
made  to  the  Lord  Chancellor  upon  motion  (^);  the  order 

(l)£xparte7!Ui</in0O(N^l9Ve8.  (6)  Ex  parte  llajme,  1  Rose,  451 

S50.  1  V.  &  B.316. 

(s)  Ex  parte  Siow^  S  Bl.  1 142.  (7)  Ex  parte  lAU,  S  Rose,  S4 

(3)  ArJ&ng  V.  FUnoer,  8  T.  R.  £z  parte  Khg,  7  Ves.  S16.   Ei 

554.  parte  Bryant,  1  Mad.  49. 

(4^  Ibid.    Ex  parte  KmR.  (s)  Anon.   1  Rose,  850.    Th< 

(5)  Ex  parte  temey,  1  Atk.54.  Court  of  Kwf^t^Benck  ha^e  re 
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apoD  nlMh  li  cutitkd  in  the  hmkmpttf{l)i  mA  A%  F^fn^Btha 
Lard  GhflMallnr  mimiaaiben  the  oath  bf  the  rcgiiler,  and  ^^ 
flnniiiicsthepv^hii]isel£(2)   Tbe  patty  arrested  mqr  also     '  '    " 
pToeteihj pncnB  against  the  officer  and  solicitor  fer  the 
aiiilBQpt.(S)    If  the  arrest  does  not  amount  to  a  con*  Wheieit 
tmpif  thea  the  proper  coarse  is  to  apply  by  petition;  and        °^' 
the  Chancellor,  upon  an  affidavit  of  the  &ct0»  will  order 
Ud  to  be  discharged*    And  in  ease  of  a  detainer  h&ng 
lodged  afier  the  arrest,  that  will  also  be  set  aside^  if  ihe 
ofigM  arrest  is  bad.  But  in  both  cases,  the  arresting  and 
dtt  detaioiog  parties  will  haw  an  opportunity  of  being  beard 
sffuast  the  peddcm,  or  the  motion  for  the  discharge.  (4) 
With  mpect  to  the  eosis  of  an  application  to  be  dis*  Ai  to  the 
chaiged from  such  on  arrest,  they  will  beordered  to  be  paid  ^^^^ 
bj  cheofficer  or  person  ceasing  the  arrest,  —  but  will  at  the  cation  for 
wne  time  b  gmeral  depend  upon,  whether  a  contempt  was  ducharge. 
tBteoded,  or  sot,  by  the  party  arresting ;  they  have  been  or- 
^^  where  the  witness  was  arrested  by  the  bankrupt  (5) 
Where  the  crown  is  tha  arresting  creditor,  the  order  for 
discharge  most  be  upon  the  gaoler.  (6)    If  the  application  Where 
(or  the  fiicharge  only  affects  the  creditor  arresting,  the  J^Sl 
P^  isajr  be  forthwith  discharged ;  but  where  there  are 
other  delBiiiers,  the  Court  must  hear  the  persons  by  whom 
^  are  lodged,  for  the  purpose  of  ascertaining,  whether 
dk^  are  fimded  upon  the  original  arrest.  (7) 

£wjr  witness  swnimoBed  to  attend  before  the  commis-  Tender  of 
<»>ien,  must  h«r«  his  necessary  expenses  (8)  tendered  [to  ^^<^* 
Urn,  ffl  hke  maimer  as  is  required,  npcm  service  of  a  sub* 

^  to  gmt  sach  an  appliisaCioii)       (4)  Et  parte  Ktng^  7  Ves.  315. 

OQ  tke  gronody  that   that  Court  Et  parte  DomUwi^  Ibid.  318.    Ex 

*»  aot  the  Cbart  ot  which  the  parte  Byne,   1  V.  &  B.  3 is.     Ex 

<^">t>Biptiras4otBmiteed.    KMer  parte  Rou^  1  Rose,  360.    0^/^b 

V'^dfa»L4T.R.377.  €8M^  U  Ye».  S56.     CoitleH  caMf, 

(OnVei.556.     16  Ves. 413.  16  Ves. 413. 

.(2)  16  Yes.  413.    Aifleif%  case,        (5)  Ex  parte  Bjfncy  supra. 
^^  Gasetngn^s  csae,  l4Ve^       (6)  Ex  parte  Ruueil,   1  Ross, 

*«'  S78. 

A^^pute  Xetney,  t  Atk.54.       (7)  Ex  parte  ltflg>7Ves.3)3. 
«  P«e  rmg,  7  Ves.  3 1 5.  (8)  Section  35. 
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ProieciUM  poena  to  a  witaess  in  an  action  mt  kw.    It  is  not  necessarjs 
^^^        however,  upon  summoning  a  person  suspected  to  ha?e  any 
— —     pf  the  bankrupt's  property  (as  it  is  in  summoning  a  wit- 
te^S  iiQ.  ^^^)  ^  t^<^^  hin^  ^e  expenses  of  his  journey  before  hand, 
Deeenaiy.   even  though  the  commissioners  may  have  made  an  older, 
in  the  first  instance,  for  the  payment  of  his  ezpentes,  — 
and  the  assignees  have  in  fact  offered  to  pay  such  expenses 
as  the  commissioners  shall  think  reasonable  (1) ;  but  he 
may  afterwards,  when  his  examination  is  concluded,  be 
allowed  such  charges  as  the  commissioners  shall  think 
fit  {2}    If  he  is  indeed  without  the  means  of  taking  the 
journey,  that  may  be  an  excuse  for  not  obeying  the  sum- 
monsy  but  will  not  invalidate  the  warrant  of  the  oomroi?- 
Moners-  to  bring  him  before  them ;  Mid  the  0fis«  lies  an 
the  person  summoned,  in  all  cases  where  he  brings  aa 
action  against  the  commissioners,  to  prove  that  he  was  pre* 
vented  by  a  lawfiil  impediment  fiom  attending  them.  (S) 
After  a  party  has  been  examined,  he  may  maintain  assomp' 
sit  for  any  costs  directed  by  the  commissioners  to  be  p^d 
to  him,  although  such  order  is  merely  by  parol.  (4) 
As  to  right       A  person,  who  is  summoned  before  the  eomnusstoners 
^^^^    to  be  examined  by  them,  is  not  entitled  to  the  assistance 
to  have      of  counsel,  as  a  matter  of  right,  but  merely  as  a  matter  of 
counsel,      indulgence  on  their  part;  and  Liord  Hardwicke,  upon  one 
occasion,  refused  to  make  an  order  upon  commissioners  to 
permit  a  person  so  summoned  to  have  counsel,  —  though  he 
recommended  them,  in  that  particular  instance,  to  permit 
it.  (5)     This  indulgence,  however,  has  in  the  present  da; 
become  quite  a  matter  of  common  practice,  and  there  is 
no  instance  of  its  being  refiised.(6) 

If  a  witness  is  prevented  by  any  lawful  impediment  fiom 
attending  the  commissioners  according  to  their  summons^ 
he  ought,  for  his  own  protection,  to  make  it  known  to 

(1)  Ex  parte  Rosco^,  S  Rose,  (S)  Ibid.;   and   see    Baitye  ▼< 

S45.  Oredev,  IsEutf  519. 

{2)  Section  35.;    and  see   Ex  (^)  Yorker  r.Boikam,  I  Esp.6i^ 

parte  Bensony  8  Rose,  75.  Ex  parte  {5)'Ex  parte  Parsons^  I  Atk.  20* 

Rotcoe,  supra.  (6)  Eden's  B.  L.  82. 
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them,  and  obtain  their  allowBnee  finr  the  excuse^  othemiie 
a  vamut  will  issue  against  him  aa  a  Blatter  of  ooufsei^ 


Section  VI. 
Of  tie  Depositions^ 


The  Depositions  and  Proceedings  taken  before  the  Com-  A  paitf 
missioDers  are  not  of  a  public  natafe,  but  taken  principally  SSiLdto  « 
to  defend  themselves;  no  one,  therefore,  is  entitled  to  a  copy  of  Ida 
copy  of  them  (1) ;  and  the  Court  of  King's  Bench  refused  <i«P<>«^"«o> 
the  application  of  a  party,  for  a  copy  even  of  his  ffoon  de- 
position. (2}    It  is,  however,  in  the  discretion  of  the  Lord  but  Ix>rd 
ChanceBor  to  permit,  or  refuse,  any  party  to  have  a  copy  of  ^^nm- 
his  examination  before  the  commissioners.  (S)    But  where  permit  a 
a  bill  was  brought  by  assignees  for  a  discovery  of  the  f3^/^ 
hanknipf  s  effects,  the  Lord  Chancellor  would  not  allow  y^^ 
the  defendants  to  look  into  their  own  depositions  before  relbaed. 
the  commissioners,  in  order  to  make  their  answers  con- 
sistent (4) ;  —  Lord  Hardwicke  observing  — « that  as  truth  is 
always  nppamosty  they  might  put  in  an  answer  consistent 
with  what  they  had  idready  sworn  in  their  depositions, 
soppoang  them  to  be  true;— -and  if  fidse,  they  swore  at 
their  own  periL 

Bat  though  the  Depositions  and  Memorandums  of  the  Custody  of 
commisMoners'  proceedings  are  taken  in  some  measure  for  ^1^^ 
dieir  own  protection,  yet  as  the  object  of  all  the  proceed- 
ings under  the  commission  is  for  the  benefit  of  the  bank* 
'opf s  creditors,  the  assignees  (who  represent  the  creditors) 
^  not  the  commissioners,  are  entitled  to  the  custody  of 
tiiem.  (5)  They  are  usually  kept  by  the  solicitor  nominated 
bjr  the  assignees ;  and  when  the  production  of  them  be- 
comes material  for  the  purposes  of  justice,  neither  the  so* 

(i)  Ei  parte  IF(aiton,  lC.B,L.       (S)  Ex  parte  C%al^,  Bock.  890. 

^^  (4)  Boden  v.  Delhw,  1  Atk.  888. 

w  firmy**  oaie,  l  Ld.  Raym.       (5)  Ex  parte  iSwrlA,  l5Ve8.895. 

Hit 
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XKefNMJ.      Ikaior,  tef  the  lliB^giiet%  Witt  be  p«riri^ 

'  areinanypersoffs  bands  but  their  oinK{i)    Depositions, 

What  con-  abo,  upon  which  the  commissioners  have  founded  a  report 
panof  ^e  ^  ^^^  Lord  Chancellor  upon  a  reference  to  them,  are  pro- 
prooeed-  ceedings  under  the  bankruptcy,  and  as  such  are  to  be  left 
*°^  in  the  custody  of  the  assignees;  but  the  report  must  be 

filed  in  the  Bankrupt  office.  (Sf)  And  any  books  or  docu- 
ments, referred  to  by  the  bankrupt  on  his  last  examination, 
form  likewise  part  of  the  proceedings  under  the  commis- 
2^^^  slon.  (8)  But  neither  the  solicitor  to  the  commission,  nor 
any  officer  of  the  court,  has  a  lien  on  the  proceedings  for 
their  costs  or  fees  in  any  matter  relating  to  them  (4);  and 
costs  wiU  always  be  given  against  that  person  who,  by  re- 
fusing to  deliver  them  up  to  the  assignees,  drives  them  to 
an  application  to  the  Lord  Chancellor  to  obtain  them.  (5) 


Section  VIL 
OfActionSf  and  other  Proceedings^  against  the  Conimisslcnen. 

The  new  statute  has  hitrodaced  several  fresh  regulations 
with  respect  to  actions  against  Commissioners,  affording 
them,  very  properly,  the  same  protection  as  that  piMseSBed 
The  Court  by  justices  of  peace.     Thus  by  Section  40,  in  die  event 
at^the^      of  any  action  bemg  brought  against  the  commissiofiefs  by 
whole  of     the  bankrupt,  or  other  person,  for  being  com  knitted  by 
mination.    ^®"^  ^^^  refusmg  to  be  examined,  of  not  fully  answering 
to  questions,  the  Court  or  Judge  upon  the  trial  (if  required 
by  the  defendant)  may,  in  case  the  whole  df  the  examin- 
ation of  the  party  so  committed  shall  not  have  been  stated 
in  the  warrant  of  commitment,  inspect  and  consider  the 
whole  of  such  exammation ;  and  if  it  shall  then  appear  to 

(1^  Per  Lord  Eldon.    Ex  parte  (4)  Ihid.saS.    Ex  pmtt  Bvfftn 

i7it//<rfu  1  Rose,  135.  Ibid.  134.  Ex  parte  SamduoihWA 

(s)  Ex  parte  NewUm^  S  Rose,  1 9.  975. 

(3)  Ex  parte  Hardy,  I  Rose,396.  (5)  Ex  parte  Hardy^  1  Rose,^ 


iiieGrart4)rJ«(j|ge;»tbatlb^(Hurtyvi^  ifctiM^ 

Ihe  deftiiAint  viU  Itftue  Ibe  same  benefit  lh6»9ftx>iiif  ms  if 
the  wWe  of  the  ewQipaUoa  hud  been  stftied. 

No  8dion  can  be  commenced  against  any  Commiaaioiier  Notice  of 
fortny  tbiii^  don^  I7  bim  pa  amb»  nnlesa  notice  in  vri-  ^^^"* 
(iog(l)  of  ihe  inleiided  writ  or  proeeas  sbatt  have  been 
deiirmd  or  iaft  at  hia  usual  pliace  of  abode,  jby  th»  attorney 
ftr  die  party  intending  to  sue  cot  tbe  aamc^  alt  least  cme 
aleodar  month  previpnal^ ;  the  notiee,  tooi,  naust  mi  forth 
the  caci9e  pf  ai^tion,  and  tnnat  h^  ipd<m$ed  with  the  name 
nd  place  of  nbode  of  lihe  attorn^,  vho  is  to  receive  no 
more  than  SOr.  for  preparing  and  serving  it*    In  defimit  of 
proof  of  such  a  notice  itbe  commissionera  wiU  be  en- 
tkUioavanlict,  and  costs  .against  the  party  bringing  the 
<^;  and  no  eFidencecan  be  given  by  the  plaintiff»  on 
the  trials  of  any  other  cause  of  action  than  what  is  con- 
fined in  the  notice.  (2) 

^foy  Conunissioner  may  also,  witbm  one  /calendar  May 
oonth  sfier  such  notice,  tender  (3)  amends  Xo  the  party  J^^^JSi^ 
^^^'B'pbiniDg,  or  to  his  agent  or  attornqr ;  and  if  not  ao- 
^^P^  may  pkad  the  same  in  bar  to  any  such  action,  to- 
[{cdier  vith  the  plea  of  not  guilty,  and  any  other  plea,  with 
lesTe  of  the  Court ;  and  U*  the  jnry  shall  find  the  amenck 
so  leadead  to  have  been  sufficienjt,  they  are  to  give  a 
venlkt  for  the  defendant    If  the  plaintiff  stujl  become  If  plaintiff 
«»«ait,  or  discoDtintte  his  action,  or  tf  judgment  shall  be  hecomes 


prm  tor  the  defendant  upon  demurrer,  ihe  ccupmisaioner 

vdi  be  endtled  to  the  like  costs,  as  be  vquld  have  been 

cQtaied  to  lo  case  he  had  pleaded  the  general  issue  only. 

But  if  liie  jniy  «liall  find  that  no  ammds,  or  not  anffi^ient, 

^'^^  tcndefed,  and  also  against  the  defendant  on  tbe  /Olther 

pi^  orpleae,  Ihe  plttntiff  will  then  be  entitled  to  ft  verdi<;t 

fef  damages  and  eosts^    And  though  the  commissioner  may  pay 

i^Wds  to  tender  amends,  or  tenders  inauftcient,  preirious  ™?^^ur^ 

^tbpsciictpp"   hfffMiyi  nevertheless,  by  leave  of  the  Court, 

(1)  See^H  41.  (3)  ^ciion  45. 

i-)  Section  42. 
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at  ttiy  time  before  issue  joined,  pay  into  Court  sodi  som  u 
he  shall  think  fit;  upon  which  such  proceedings  shall  be 
had,  as  in  other  actions  where  the  defendant  is  allowed  to 
pay  money  into  Court 
Limitation      Every  action  against  any  person,  for  any  thing  done  in 
o  actioDs.  pursuance  o(  the  act,  must  be  commenced  widiin  three 
calendar  mon^s  (1 )  next  after  the  fiict  committed ;  and  die 
M^^^  defendant  may  plead  the  general  issue,  and  give  the  statute 
issue.  and  the  special  matter  in  evidence  at  the  trial,  and  that 

the  same  was  done  by  authority  of  the  statute ;  and  if  it 
shall  appear  to  have  been  so  done^  or  that  the  action  was 
commenced  after  the  time  limited  for  bringing  it,  the  de- 
Defendant  fendant  wiH  be  entitled  to  a  verdict ;  and  in  that  case,  or 
double  ^  ^"  ^^^^  ^  ^  nonsuit,  or  discontinuance  of  the  action  after 
.costs.         appearance,  or  if  upon  demurrer  judgment  shall  be  givea 
against  the  plainjti£^  the  defendant  will  be  entitled  to  double 
costs^ 
When  Hie  right  of  action  against  the  Commissioners  is  founded 

rionoi^  upon  the  general  rule  of  law,  applicable  to  all  actions  of  tres>- 
liable  to  pass  against  persons  having  a  limited  authority.  If  they  do 
^tion.  imy  3^(  beyond  that  limit,  they  thereby  subject  themselves 
to  an  action  of  trespass ;  but  if  the  act  done  be  wthin  the 
scope  of  their  authority,  althoogh  it  be  done  through  an 
erroneous  or  mistaken  judgment,  they  are  then  not  liable  (S) 
to  such  action.  Thus,  though  it  was  formerly  held  that 
jm  action  would  lie  against  them,  for  committing  a  person 
'for  not  answering  improper  questions,  or  not  acquiescing 
in  a  proper  answer  (3),  >— it  has  been  since  decided,  diat 
commissioners  are  not  liable  to  an  action  of  trespass  for 
committing  a  bankrupt,  who  does  not  answer  to  thar  saUs- 
fection,  notwithstanding  he  is  discharged  afterwards  bf 
habeas  corpus  on  the  ground  of  the  Court  thinking  th^ 
answers  (4)  satis&ctory;  for  the  commissioners  have  a 
discretionary  power  to  commit,  if  the  answers  are  nol 

(1)  Sectim  44.  (3)  MtUer  v.  Seare^  9  Bl.  IHI; 

(S)  Per  Abbott  C.  J.  DoiweHr.  (4)  DonoeByr,  Tmpey,  1  B.&Q 

fi^^J^f  1  B.  &  C.  169.,  and  see  les. 
ante,  150.  and  scq. 
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sBtifiGickory  to  thetmha.     Neither  will  any  action  lie  Adimt.. 
against  oommiasioDen  for,  a  commitineBt,  which  is  bad  only    — — 
in  ooDseqoence  of  a  formal  defect  ia  the  warrant.  (1) 

la  ao  action  brooght  against  the  Commissioneni  by  a  Where 
person  apprehended  on  their  warrant,  for  not  obeying  a  ^"""^fK 
prefioas  sammons  reqnirilig  his  attendance  before  them,  on  plsiii- 
it  lies  on  the  .party  summoned,  having  a  lawful  excuse  for  ^ 
not  attending  to  prove  the  fact  of  his  being  prevented 
from  attending  by  a  lawfid  impediment  (2) 

Wbeo  the  Commissioners  have  incurred  any  costs,  by  Right  to 
defendi^  an  acticm  brought  against  them  for  an  act  done  jpdemiii^ 
in  the  sfrict  diachai^  of  their  duty,  they  have  a  right 
lo  be  oompensated  by  the  assignees ;  and  the  Chancdlor 
^  not  lestrain  them  from  bringing  an  action  to  recover 
ncbcoslB,  though  the  asngnees  have  not  received  sufficient 
to  pqr  the  expenses  of  ;the  commission,  and  have,  in  fiict, 
no  prospect  of  obtaining  any  more  of  the  iiankrupt's  pro- 
perty. The  Commissioners,  indeed,  act  under  a  double 
^ecnritj;  fiir,  besides  that  which  every  oilier  judge  is  en- 
titled to  in  the  exercise  of  lus  duty,  they  have  also  the 
oofenmt  of  the  assignees.  (3) 

Wheie  the  bankrupt  is  confined  in  prison  under  pre^  How  fiv 

'^KNia  procesi^  the  mere  issuing  of  the  commissioners'  war-  ^7^^ 
1  endeoce 

not  does  not  amount  to  an  miprisonment  by  them,  until  it  of  the 

bas  been  in  some  way  operative  to  the  detention  of  the  unprifon^ 

party,  independently  of  the  other  process;  for  the  warrant 

is  only  evidence  of  the  order  for  imprisonment,  and  not  of 

the  imprisonment  itself     But  if  it  operate  to  the  coufine- 

inent  of  the  party  within  Jiarrower  bounds,  it  is  then, 

ompled  with  proof  of  that  &ct,  aridence  of  an  imprison- 

oeot  by  the  commissioners.  (4) 

Whne  the  bankrupt  had  been  already  nonsuited  iu  an  Court  will 

action  against  the  Commissioners  in  the  King's  Bench,  *^^^ 

(1)  Bnaf%  case,  Comb.  SSll  (s)  Ex  parte  Lmtkwaiic,  16  Ves. 

(9)  Aitfytf  T.  Gretley^  8  Eart,    274. 
'^5-  (4)  Crowley  V.  Jmpey,  2  St. 

261. 
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'^^Mf.  on  the  gioond  that  he  wiis  not  piseiMred  wkh  c? idnoe  to 
tillcostsof  P>^ove  the  validity  of  a  fonner  commisBioa,  the  Coort  of 
B  former  CSommoD  FieaSf  in  an  action  fiir  the  same  caa$e^  stayed 
^^^        the  proceedings  until  the  plaintiff  paid  the  costs  of  the 

fonner  action.  (1 ) 
When  Notwithstandng  a  petition  innn  die  bankrupt)  or  aoy 

doners^     ^^tfaer  person,  reflects  on  die  ooodaetof  die  oomaussionen^ 
nMymake  they  are  not  called  upon,  and  indeed  ought  not^  to  make  afi- 
b  aniwer    ^^^^  ^^  answer  to  the  allegations  contained  in  it^  unless  they 
to  aoy  p^  are  actually  served  with  the  pedtion.    In  that  case  they 
^'^'^*        are  made  parties^  and  may  properiy  come  ibrward,  and 
defimd  their  conduct  upon  affidavit;   bat  they  are  not 
otherwiee  to  make  themselvesa  species  of  witnesses,  either 
with  respect  to  their  own  conduct  or  the  general  nature 
of  the  tnuMBodons  under  the  commissioD.    Xh^  are  to 
lake  it  for  granted,  that  the  Lord  Chanoelbrwili  give  them 
credit  for  having  acted  pnipeily,  unless  such  a  case  appeals 
upon  the  petition,  as  induces  him  to  call  upon  diem  for  an 
expianadon  of  dieir  conduct,  ^*  in  whidi  case,  if  the  vot- 
putations  against  thein  prove  to  be  groundless,  they  will 
then  have  justice  done  them  with  respect  to  tbetr  costs  and 
.expenses.     But  this  cannot  be  done,  where  they  come 
forward  Bspartie$9  without  being  served  with  the  peddoii.(2) 

(1)  Crowkgf  V.  /mpey,  8  Taunt.    108.;  and  s^ee  Ex  parte  Slede, 
407.  8Moore»460.  16  Ves.  161.    Ex    parte  Scarth, 

<2}  Ex  parte  Hutitrnd^  l  G.jkf.    14  Ves.  t04.  15  Ves.  998. 
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PF  ms  If EMBHGSA* 


ABE  IfteaMBger  is  dieiifficaer  e£  dw  ConunisiioiMrsy  and  Nature  of 
hk  dHty  is  to  cxeeute  proraptly  the  smnmonscs  aad  waiv  ^®  ^^^^ 
null  frBrodad  to  hiin  by  iiieiiiy  whetkor  fcr  tlie  seiziue 
of  tbe  budumpti's  prcqper^»  or  Ibr  SBmoMming  or  appti 
faediag  the  haiikrnp^  or  other  ]icrsoas,  doriiig  the  diffiawat 
prootoduigs  iftodor  the  comodlAeipe.    For  his  tnodhle  hi 
the  iiaA$Tg^  of  tb^ae  daties,  he  is  eotitlfid  to  certain  {em, 
which  are  taxed  by  the  mfnmissiiMMHr%iUid.atm  paid  jepit  of 
4bit\makr9if^n  ^ataAe.    7here>are  aarefal  Tnessenym  at- 
tebfid  gjBm&^y  to  the  commUsioDeis  jb£  faaniEnipU  in 
LoadoB;  apd  it  is  usaal  Ibr  the  aoUoitor,  who  issues  a  tamrat 
wmmismn,  to  nomio^  which  of  rthem  he  diooaesloaetaB 
RKflseqi^  under  iu 

The  nm^wgfft  is  amply  protected  In  the  dischiarge  of  His  audio- 
ius  deigf  I  if  he  behalves  .hvnsdbf  propariiyy  end  does  hot  lex-  ^  "*  ^ 
oeedthefinij^  ^(  hi§  AfUhodtyy  as  defipad  m  iiie  varinns  of  the 
fsmmifm  of  tfae  tftatnte.    He  may*  by  ^rouit  under  the  hanknipt's 
liiiidkeod  0e9h  of  tbe  oomndMioQeiv,  '^biedk.  open(l)  ^^p*^ 
asy  k^mcf  obmibeKy  ^bop^  yrarehonse,  door,,  trade:,  or  P«^- 
^^6sttfwi^kinkmfi(i)9  wbem  the  haolonipior  any  of  his 
prcpec^  shall  he  rqwted  to  het  and  seise  npon  the  body, 
^  pvopsilgif  of  ite  banlsrupt.''  And  if  the  bankrupt  be  in 
prison  or  in  custody,  he  may  seize  any  property  (8)  (escept 

(1)  Sfc^tm  27.  jfcc.** — under  which  last  coastruo- 
<f)  The^op^ng  of  €tik  ce^M^a  tioQ^  Ae  menenger  would  not  be 
a  fadur  efaacocai  ior  'it  aeems  jimtj^ed  in  tiiei^iqg  epen  aiqr 
ioabthi  whether  the  words,  **  of  nouse,  &c^  except  the  house^A^ 
mf  imJkrmpii*  are  iateoded  to  hanhntpL  And  dns,  indeed,  was 
affifar  obU  ^  «  traak  or  eb^t/'  .fqvewy  tfa^  har.  s.8haw.  S47. 
(n  mm  toe  pointing  of  the  printed  (9)  There  is  also  an  omis^on  t^ 
ict  -mmM  teem  to  he  hnpned),  or  this  part  of  the  clause,  in  nbt  con- 
st flieaat  to  be  connected  with  fining  the  seizure  to  the  property 
theiMttcwprcTiaadyeBMlfig^pd,  ^  <&  toiitn^l/ but  this  of  course 
Bsndy,  *  any  house,  chamber,  must  necessarily  be  Jafiariai. 
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Where, 
part  of  the 
property  is 
in  IrelancL 


Where 
die  pro- 
perty is 
oonoesled. 


Where 
any  pro- 
perty is  in 
ScoUand 


Inventory 
of  bank- 
ntpfs  ef- 
fects. 


his  necessary  wearing  apparel)  in  the  custody  or  possession 
of  the  bankrupt,  or  of  any  other  person,  in  any  prison  or 
place  where  the  bankrupt  is  in  custody. 

If  any  of  the  bankrupt's  property  (1)  is  in  Irdand^  the 
messenger  may  in  the  same  way  seize  the  property  there; 
but  the  warrant  in  that  case  must  be  verified  upon  oath  by 
the  solicitor  under  the  commission,  before  the  mayor  or 
other  chief  magistrate  of  the  city  or  town  where  or  near 
to  which  the  commission  is  executed,  and  be  also  verified 
under  the  common  seal,  or  the  seal  of  office  of  such  mayor 
or  magistrate;  and  the  messenger  must  also  depose  upon 
oadi,  before  a  justice  of  peace  residmg  in  the  county  ivhere 
the  bankrupt's  property  shall  be  reputed  to  be^  that  he  is 
the  person  named  in  such  warrant 

Where  there  is  reason  to  suspect  that  prop&tty  of  the 
bankrupt  is  concealed  (2),  the  messenger  may  then  obtain 
a  search-warrant  firom  any  justice  of  peace  in  England,  or 
Ireland,  and  may  execute  it  in  the  same  manner,  and  is 
entitled  to  the  same  protection,  as  is  allowed  by  law  in  the 
execution  of  a  search-warrant  for  stolen  property. 

I^  in  the  execution  of  the  commissioner's  warrant,  it 
becomes  necessary  to  have  access  to  any  house  or  place  of 
the  bankrupt  in  jSootfamf(d),  the  warrant,  after  bang 
verified  upon  oath  as  before  mentioned,  must  be  backed  or 
indorsed  with  the  name  of  a  judge  ordinary  or  justice  of 
the  peace  in  Scotland,  which  will  be  then  suffident  autbo- 
ri^  to  the  messenger,  and  all  officers  of  the  law  in  Soot* 
land,  to  execute  it  within  the  county  or  burgh  wherdn  it  is 
Aomdorsed. 

The  messenger,  when  he  seizes  the  bankrupt's  propertji 
should  make  an  inventory  of  every  article,  which  the  bank* 
rupt  ought^  if  possible,  to  see  and  acknowledge  to  be  cor- 
rect;  and  the  inventory,  with  the  articles  c;ontained  in  it) 
must  as  soon  as  assignees  are  chosen  be  delivered  up  to 
them.    None  of  the  property  should  be  left  in  the  bank' 


(1)  Section  SS. 


(3)  iSsc^ioa  30. 
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ropfspower, —  and  care  should  be  taken  that  no  docu- 
ment is  lost  The  usual  way  of  securing  the  books  and 
papers  is  to  put  them  into  a  box,  or  some  other  safe  place 
of  dqiosit,  sealing  it  up  with  the  messenger's  seal,  as  well 
as  with  that  of  the  bankrupti  and  thus  to  keep  them  until 
Bsagaees  are  chosen. 

When  the  messenger  has  once  taken  possession  of  the  After  sei- 
brakrupt's  property,  he  should  not  quit  possession  upon  '^^  ™^^ 
die  representation  of  any  person  claiming  the  property  should  not 
as  his  own ;   for  if  he  quits  possession,   there  may  be  ^^^\  P*** 
MXDe  difficulty  in  his  resuming  it;   as  it  is  a  question, 
whether,  after  having  once  abandoned  it,  the  warrant  of 
the  commisaoners  is  not  spent.  (1)    Perhaps  the  safest 
mode  of  proceeding,  in  such  a  case,  would  be  to  get  a  fresh 
wanant  from  the  commissioners;  since  an  attachment  will 
not  be  granted,  under  these  circumstances,  against  a  per- 
son for  refusing  to  permit  the  messenger  to  take  a  (2) 
ieecmd  possession*  • 

As  the  messenger  was  formerly  put  to  much  expense  Indenmity 
and  trouble,  firom  actions  being  brought  against  him,  for  ^  ^  ^^ 
die  mere  purpose  of  trying  the  validity  of  the  commissioui 
a  protection  b  now  given  to  him,  similar  to  that,  which  the 
law  ailbrds  to  constables  in  the  execution  of  their  duty. 
He  seizes  the  propefty  of  the  bankrupt,  indeed,  at  his  own 
hazard ;  but  no  action  can  be  brought  agiunst  him  for  any  Aa  to  de- 
diimr  done  in  obedience  to*  the  commissioners'  warrant  mandand 
prior  to  the  choice  of  assignees,  unless  a  previous  demand  (S)  ii,^ 


in  writing  is  made  by  the  party,  or  his  attorney,  of  the  rant 

perusal  and  copy  of  the  warrant,  nor  unless  the  same  hatik 

been  refosed  or  neglected  for  six  days  after  being  made. 

And  if^  after  compliance  with  such  demand,  any  action  be  Peddoo- 

hioDgfat  against  the  messenger,  without  making  the  pe*  ^^^'^    , 

tilioDing  creditor  a  defendant  also,  the  jiuy,  on  proof  of  b^  \miw4  ' 


ilO 

vdi  warrant  at  the  trial,  must  give  their  verdict  for  the  '^  ^^ 

(1)  Per  Lord  Eldon,  Ex  parte       (2)  Per  Lord  Eldon,  Ex  parte 
i^i^r,  1  Roae,  S.  Piwe,  iRoae,  8^  and  17Vei.59. 

(3)  SedkmBU 
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dpfend^HU)  ooCyUhjitunding  any  4^M  of  jutisdidam  vi  tU 
foiQi9issioaen«    But,  if  the  ndioa  be  brought  agai^sl  the 
petitioning  creditor  as  well  an  the  messenger,  the  jury,  oa 
proof  of  the  warranty  are  equally  bound  to  give  their  ver<* 
diet  for  th^  messenger;  and  if  a  verdict  be  given  f^ainst 
the  petitioning  creditor,  the  plaintiff  may  recover  his  costs 
agaii^t  bim^  so  as  to  indude  the  costs  which  such  plaiotiff 
}s  lieble  to  pay  to  the  messenger.    And  proof  in  such  an 
action^  that  a  defendant  is  the  petitionmg  creditor,  readers 
him(l)  liable  to  the  same  extent,  as  if  the  act  con^plained 
of  in  the  action  had  been  committed  by  the  defendant.    As 
this  protection,  however^  of  the  messenger  is  only  givei^ 
to  faim^  for  acts  done  prior  to  the  choice  of  assignees}  be 
^oold  in  all  4oab|Ad  cases,  when  the  action  is  broogbt 
q/ier  the  choioe^  sociire  himself  by  taking  an  indeoimty 
from  the  assignees* 
Limitation      The  messenger  is  also  within  the  section  (2)  of  the  statutei 
^  d?^"'    ^^^  provides  ibr  the  limitation  of  actions  i^aiust  say 
lifi  coatflw    person,  for  any  ihing  done  in  pursui^nce  of  the  act,  and  for 

double  oosts  in  case  the  defendant  succeeds  in  the  action. 

Obttrac-         Besides  the  abwe  protection  afforded  to  the  messenger 

tion  of  the  j^y  ^  statute^  any  obstruction  that  he  may  meet  with, 

a  con-        ip  the  exocution  of  the  warrant  of  the  commissioners,  is 

t^°>Pt*        considered  a  contempt  of  the  Great  Seal ;  and  the  persons 

so  obslniclbipg  him  will  be  liaUe  to  an  attachment  as  for  a 

contempt,  notwithstanding  the  messenger  may  have  acted 

mnler  the  immediate  authorijty  given  by  the  statute,  and 

Qa(  wder  any  previous  order  of  the  Court*  (S)    Any  per- 

fpUy  aJ^o^  who  indemnifies  another  against  the  conse- 

^lenoes  of  turning  a  messenger  out  pf  possession  of  pro* 

perty  sm^  by  hii»^  is  equally  guilty  of  a  contempt  (i); 

and  it  is  ^guo  Jp3(ificalj(9P  for  resistiog  hipi,  that  the  varrant 

Where       |f#4  iU^g^if  {5)    jLn  we-case,  adhere  the  captida  .of  a  $hip 


ca[iuui|Oi 


(1)  Section  3«.  (4)  Ex  parte  Dixon,  S  Ves.  104. 

(9)  Section  44.  ante,  133.  (5)  Ex  parte  JUner.    Ex  parte 

(8)  E^  MTte  Pmgei   1  ftoie,  1.    Pdige,  ante. 
Ex  parte  Titner^  1  Atk.  136.    Ex 
parte  Dixon,  8  Vc6. 194. 
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tnfoed  the  messengef  out  of  poBtesilttv  of  the  buidtnlpt^il  a  ship  re- 
goods,  which  wem laden  on  boards  and  femed  paar^t)f  the  d"^^^ 
^'s  cargo,  the  Lord  Chancellor  ofd^red,  dMt  he  fibootd  goods, 
give  aeeari^  for  aoawering  to  the  aftsignees^  what  interest 
dit^cinild  prove  the  bankrupt  bad  in  the  cargo^ai  tbetnue 
the  messenger  took  possesriom '  of  it  ( 1 )    And,  generaltyi 
if  the  captain  of  a  ship  teftiseB  to  deftrer  ap  the  bankrap^i 
goods  to  the  messenger^  the  Lord  ChaneeUot  wiH  ttake  an 
order  finr  the  goods  to  be  dettveved,  tfpoft  payfif^  of 
fieight,  and  indemntfyhig  the  eaptaht  agannst  diie  tights  of 
•thtt^  persons.  (2)    But  where  gcdds  have  be^i  seized  by 
a  messenger  as  the  property  of  ths  faankrapt,  the  Lord 
ChancaUor  has  in  one  case  refbsed  to  chvler  them  to  be 
^tered  up'  to  a  petitioner  merely  ckmnlttg  thisn  as  hi^ 
evi^  the  proper  remedy  being  aii  actiM  at  laW  agbiiost  thc» 

ftssignmefit  is  often  made  of  ih^  bafikraptf s  Proving 
estate  to  the  meBscfnger,  in  order  ft>  protect  it  i^hiM  Ae  ^,^1^ 
prcoess  of  the  crown,  and  be  is  afterwards  bound  to  exeeultf 
a  renMgnment  of  it  to  the  assignees  chosen  by  the  ene^ 
Atott*  When  the  messenger  died  becweei^  the  eitecifdotf 
of  the  piof  islonal  iKslgnment,  and  the  choi^  of  atetgneesy 
his  xnfaitheir  was  held  to  be  a  trustee  of  the  r^  estate  df 
the  haoknipt,  within  the  statute  of  Anne«  (4) 

lie  petidoiiing  creditor  is  in  the  first  instance  personally  Coecs^ 
answerable  to  the  messenger  for  his  charged  before  the  party 
he  declared  a  bankrupt  (5),  as  well  as  for  all  his  costs  before 
the-choice  ef  assignees ;  but  this  liability  is  only  for  neces^ 
sofy  charges  and  expenses.  Therefore,  where  a  messenger  Petidoiw 
took  an  unnecessary  and  fruitless  journey  to  the  Isle  of  Man,  ^^J^g,^ 
without  any  authority  from  the  petitioning  creditor,  it  was  liii>le. 
hdd  that  he  had  no  claim  in  this  respect  against  the  ped- 
tioning  creditor.  (6)  After  assignees  are  chosen,  ^A^  are  then  Assignesaf 

(l)  Ex  parte  Dunm^  S  Ves.  104.        (4)  Ex  parte  Carter,  5  Mad.  81. 

(s)  M01I07,  ^^^-    ^9*  ^^  ^^*        (0  BuruHHxiY.ICaiU,  2  Caning. 

91.  &  P.  18J. 

(3)  Ex  parte  C^fljggf,  1  Rose,  35.,       (6)  JBUlingt  v.   Waten,  1  Sur^ 

Int  Ke  ante,  page  16.  363. 
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liable  to  him  for  all  his  subsequent  costs, — notwithstandiog 
even  the  commission  is  superseded,  and  thej  hslre  not  aft- 
tended  any  meeting  of  the  commissioners,  or  received  any 
eflbcts  under  the  commission.  (1)     The  assignees  are  alse 
presumed  to  know,  that  the  messenger  has  a  daim  for  the 
payment  of  his  bill  out  of  the  bankrupt's  eflects,  and  ought 
therefore  to  reserve  sufficient  fimds  to  satisfy  it ;  and  it  is  no 
objection  to  his  claim  against  than,  that  he  has  ilq;lected 
Mode  of    ^  make  his  demand  until  after  a  final  dividend*  (2)    The 
reooTering  messenger  is  not  obliged  to  bring  an  action  for  the  reeoveiy 
of  his  fees,  but  is  entitled  to  proceed,  by  the  more  summary 
remedy  of  a  petition  to  the  Lord  Chancellor.  (S) 
Solidtor         Though  the  solicitor  to  the  commbsioB  in  general  nomi- 
^^1^''     nates  the  messenger,  and  is  the  medium  through  which  it 
liable  to     is  convenient  that  the  latter  should  receive  his  bill  of  feeif 
meMenger»  y^^  ^^^  ^y]  qq^  make  the  solicitor  personally  liable  to  tbo 
•pedal       messenger.  (4)    But  if  the  solicitor  agree  with  the  petition- 
ing creditor  to  work  a  commission  for  a  sum  certain,  and 
receive  a  great  part  of  that  sum,  he  will  then  be  personally 
liable  to  the  messenger,  as  for  money  had  and  received(5)i— 
though  the  petitioning  creditor,  in  such  a  case,  will  not  be 
exonerated  finom  his  liability  to  the  messenger,  without  the 
express  consent  of  the  messenger  to  discharge  him.  (6) 

(1)  Ibid.     Ex    parte    ffartop,       (4)  Hartopy.Juckcty^M.&S. 
9  Yes.  109.  4J8.     Hart  V.  White,  1  Holt,  776. 

(s)  £z  parte  Hartopy  1  Roie,       (5)  Hartop  ▼.  Judcet^  flupra; 
449.  and  see  Ex  parte  Hartop,  IS  Yes* 

(5)  9  V^  209.    1  Roie,  450.  '       549. 

{6)  Hart  T.  WhUe,  1  Holt,  576. 


meat* 
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CHAP.  IX. 

OF  THE  moOF  OF  DEBTS. 

1.  Of  Debts  in  generate  and  herein  cfihe  Bights  and  tMie§ 

genaralbf  of  Creditors. 
^^  Of  the  Creditor's  Election. 
%.  Time  rf  Proof  . 

4.  Manner  of  Proqf, 

^*  Of  Judgment  Creditors* 

6*  Of  Creditors  having  a  Mortgage  or  Equitable  lieru 

?•  DdtU  payable  injvJturo* 

5.  Contingent  Debts. 

9'  Creditors  bjf  Marriage  Articles. 
10.  Creditors  of  a  Bankngrt  Executor  or  Trustee,  and  herein 

of  the  Executors  of  a  Creditor. 
11*  Creditors  bjf  Annuities. 
12.  SeroantSf  Apprentices,  and  Children^ 
is.  Aaurds. 

14.  Bonds. 

15.  BUls  cf  Exchange  and  Promissory  Notes,  and  herein 
ff  Cross  Paper  Demands. 

W.  Of  PoUdet  of  Insurance^ 
^tSait. 

18.  Interest. 

19.  Costs. 

20.  Damages, 
^l.  Sureties. 

21  Creditors  by  Compositiofh 
25.  jPHendfy  Society  Act, 

24.  Bates  and  Taxes* 

25.  Debts  illegal  and  void^ 

26.  Of  daiming  a  Debt. 
^«  Qf'^^Pptngifig  d  Proof* 

(For  the  proof  of  JoirU  Debts,  and  proof  between 
Partners,  see  post.  Chap.  XVI.) 
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Section  I. 

Of  Debts  in  general^  and  herein  tf  ike  E^hU  and  Duties 

genet cUbf  qf  Creditors. 

INHERE  are  some  general  rules  applicable  to  all  cases  of 

the  proof  of  debts  under  the  commission^  which  should  be 

considered  previously  to  admitting  any  Cfeditor  to  prove. 

The  first  consideration  is,  when  the  debt  accrued,  or  was 

contracted.     Before  the  statute  46G.S.  clSiJ.  8.S*  the 

law  was,  that  the  debt  must  have  accrued  before  the  ad  of 

bankruptcy^  in  order  to  enable  the  creditor  to  prove  it(l); 

a  rule^  which  was  often  attended  with  inconvenience,  and 

Creditor     not  uufrequently  productive  of  injustice.    But  by  a  pro* 

StwiX^  vision  of  that  statute,  which  is  incorporated  m  the  47rt 

itandiqg  a  section  of  the  new  act,  every  person  with  whom  any  bank- 

of  banl?  ™P*  ®***^  ^^^^  ^^"y  ^^^  ^^'^  ^  conti^ct^d  any  debt  or 
tuptcy.  demand  before  the  issuing  of  the  commbsion,  may,  notwith* 
standing  any  prior  act  of  bankruptcy  committed  by  the 
bankrupt,  be  admitted  to  prove  the  same,  provided  be  bad 
not,  at  the  time  it  was  contracted,  notice  of  such  act  of 
bankruptcy.  The  act  of  bankruptdy,  meant  in  diis 
section,  is  the  act  of  bankruptcy^  wAicA  the  commission  [i) 
is  issued:  for  the  object  of  the  clause,  like  the  former  act  of 
the  46  G.  S.,  is  to  fiu:ilitate  and  give  a  greater  capaci^  of 
proving  debts,  and  is  in  relief  both  of  the  creditor  and 
the  bankrupt.  Therefore  if  the  debt  is  contracted  before 
the  act  of  bankruptcy  on  which  the  commission  is  issued, 
though  after  notice  of  a  prior  act  of  bankruptcy,  it  may 
nevertheless  be  proved  under  the  commission.  (S) 


(1)  Bamford  v.  BurreUy  9  B.  &        (S)  £x  parte  B9wmu,  S  M,  ft 
P.  1.    O*  J9rtCTi  V.  GrtmoiH  8  Ball    S.4t^. 
*  B.  S94.  (3)  Ibid. 


dtttU^  o*  4!ttk  itk&&^  Mf  bBftm  m 


ft ift  ahbno  «>fajeciicni  td  ite  ptobf  oT  «l  debt,  (eMsept  in  iMuiani 
Afe  case  tof  die  petitidaing  cfeditof)  that  it  wftd  contrfttted  '^]^f[||^- 
wMi  tte bttkrtipt  aft^  ke  left  off  trade.(l)    Bat  a  debt 
^Ucft  'A  hArt^  by  Uife  s^tt^^  ^  lindtMidM  ctotlot  be  As  to  time 
pnm^  idObogh  th«  baiftrtipt  Hdmit  tiint  h€  edntrflcted  ^^^ 
tbe  debt  ftdd  ftefd^  paid  it(fl}    A  debt,  cont^bled  by  th^  debt. 
biiikiiipe»  wffi^  Uefone  b^t  cdVerttiire^  hm^  Ktewite  be  ph)?ed 
Qoder  the  eomfuisiDta  tigafaist  hiiti ;  for  wheil  ft  womail 
mttiiei^  ifl  her  ddMs  betotoe,  by  the  mfirridgQ  the  debts 
rffaerbfi$bai]d.(^3 

Whebeter  a  debt »  bdrted  by  the  eertifl<^iei  It  fa  (with  What 
only  Qitt  ot  two  exce)[rtionsi  whidl  will  be  tiotited  in  a  sub-t  ^^^le. 
teqdeot  diqster  (4),)  provable  under  tfai^  eommissioD ;  and 
dKoaofemortfai9i^fcipodtionfike#taehdMst^        But 
brfire  i  debt  can  be  ptoted^  it  ttlfist  either  be  actually 
liqndatedandltfdertahiedjdlreap^eofbei^^  atid 

it  miist  alio  be  ectotracted  t^  a  te#fiil  cokisidenltimL  (7) 

Proof iifa  ddM  has  been  deeided  by  die  Viee<-Chaneellor  Howproof 
to  be  eqarralent  to  paymei^t  (8)  But  thift  positidn  appears  ^'P^^^- 
to  have  been  doubted  by  Lord  &don«  (9)  Ptoof  of  a 
debt,  hoiie?er,  la  te  far  binding  on  th^  eteditoi-,  diat  tf  be 
hasaftcuri^  ef  lieh  on  any  property  of  the  banktvpt^  and 
profei  ht  the  whole  debt$  he  will  not  be  altowed  afterwards 
to  irftbdRnr  hi*  proo(  and  avail  himself  of  his  security  or 
Iko, — bat  nnist  defirer  up  the  security,  of  property  on 
^idi  he  has  a  lien,  for  the  gMeral  b^i^t  of  the  eredi- 
tor8.{10) 

(1)  Mema  ?•  WB$,  IS  Mod.  5  WUs.  S6S.     UtUnon  ▼.  Vtrmm^ 

I^.   I  LdTRaym.  S87.  sT.R.  546. 

(s)  Et  pane  DetMtjf^  U  Ves.  (7)  See  poBt,  Sect  S5.  "^  Of  lOe- 

I7«.  Exjarte  AwMh  Ibid.   £x  pd  and  Void  DebU.'' 

P*^  ^^^f  s  Roi^  S45.  (8)  Ex  parte  Waiiony  Buck.  456. 

(S)ifibt.9faaMiMt,lI'.Witffc  Bx   parte  Amtft,  Ibid.  4»S.    Ex 

^-  pirte  ffarnbjf.  Ibid.  951. 

(*)  Vide  pott  «^  Of  the  £fieot  (9)  Ex  parte  Hunter,  Buck.  556. 

^the  Certificate.''  (10)  Ex  parte  Downes,  18  Ves* 

(^1  Atk.119.  IKSrMM^i.J^ar-  290.  l  Rose,  96.    Ex  parte  Solo' 

«».«*.&¥.  11.  num^lQ.AJ.iS. 

(()  GMvd  T.  Vanderkeyden, 
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credUort, 
^■•■^^■™^^  . 
Penalty  on 
a  creditor 
receiving 
more  from* 
the  bank- 
rupt, than 
the  other 
creditors. 

Creditors 
must  come 
in  upon 
equal 
terms. 


notwith- 
standing 
they  have 
securities. 


Excep- 
tions. 


Mode  of 
proof  as  to 
creditors 
holding 
securities. 


Joint^ 
securities. 


Bj  Section  8.  of  the  new  statute^  if  aiiy  creditor,  after  a 
docket  struck  against  a  bankrupt,  receives  from  bim  any 
money,  gift,  satisfaction,  or  security  for  his  debt,  or  any 
part  of  it,  whereby  the  creditor  may  receive  more  in  the 
pound  in  respect  of  his  debt  than  the  other  creditors,  he 
thereby  forfeits  his  whole  debty  and  is  also  compellable  to 
deliver  up  such  money,  ice  or  the  full  value  thereof  to 
such  person  as  the  commissioners  shall  appoint 

The .  aim  of   the  legislature,  therefore,  being  that  the 
creditors  should  have  an  equal  proportion  of  the  bank- 
rupt's effects,  creditor  of  every  description  must  come  in 
upon  equal  terms;  nor  will  the  nature  of  their. demands 
make  any  difference,  unless  they  have  obtained  actual  exe- 
cution against  the  bankrupt,  or  have  taken  some  pledge  or 
security  from  him,  more  than  two  calendar  months  before 
the  date  and  issuiiig  of  the  commission.  (1)    The  lOStb 
section  of  the  new  statute  accordingly  dedares,  that  no 
creditor  having  security  ibr  his  debt,  or  having  made  any 
attachment  in  London  or  any  other  place  by  virtue  of  any 
custom  there  used,  of  the  goods  and  chattels  of  the  bank- 
rupt, shall .  receive  upon  any  such  security  or  attacbmeot 
more  than  a  rateable  part  of  such  debt,  except  in  respect 
of  any  execution  or  extent  served  and  levied  by  seizure 
upon,  or  any  mortgage  of,  or  lien  upon,  any  part  of  the 
property  of  the  bankrupt  before  the  bankruptcy.  (2) 

When  a  creditor  comes  to  prove  his  debt,  be  is 
obliged  to  swear,  wh^her  he  has  a  security  for  it  or 
not;  and  if  he  has,  and  insists  upon  proving,  he  must 
either  deliver  it  up  for  the  benefit  of  the  creditors  (S),  or 
have  the  value  previously  ascertained  by  the  sale  of  it.  (4) 
If  it  be,  however,  a  joint  security  from  the  bankrupt  and 
another  person,  he  may  then  come  in  for  his  whole  debt 
under  tlie  commission,  without  being  compelled  to  deliver 


I 


n  Section  81. 


in  oectvm  8i. 
2}  Ami  see  post^aa  to  judg- 
ment creditors. 


(S)  Ex  parte  Orove,  1  Atk.  105. 
(4}  Ex  parte  Smithy  &  Rose,  €4. 
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vp  llie  joint  security  (1) ;  and  he  is  in  that  case  entitled  to  J^ebu  and 

take  his  dividend  upon  the  whole  of  his  demand  from  the  ^^^^^^^' 

bankrupt's  estate,  and  to  recover  what  he  can  from  the  oo- 

soretjTy  provided  he  does  not  receive  more  than  QOs.  in  the 

poDDd  in  the  whole.    And  the  same  rule  holds,  where  the  Separate 

creditor  has  a  distinct  security  from  a  third  person  for  the  ^"^^ 

iune  ddit;  for  the  deduction  of  such  a  security  is  never  persons, 

made  from  the  daim  of  the  creditor,  unless  it  is  pledged 

with  die  creditor  as  the  property  of  the  bankrupt  (2)    It  Exhibit. 

dundd,  however,  be  produced  at  the  time  of  proving  the 

debt^  m  order  that  the  commissioners  may  mark  it  as 

having  been  exhibited*    If  a  creditor,  holding  the  bank- 

mpt^S' acceptance^  proves  his  debt  without  stating  that 

6ct  to  the  commissioners,  and  there  are  circumstances 

of  suspieioo,  which  make  it  fit  that  the  assignees  should 

again  have  an  opportunity  fully  to  examine  into  the  debt, 

the  proof  will  be  ordered  to  be  expunged — giving  him 

Gberty,  however,  to  go  again  before  the  commissioners 

and  tender  his  proof.  (3) 

Where  tiie  creditor  thinks,  thai  a  security  pledged  with  When 
him  by  the  banlurupt  is  not  of  eijual  value  with  the  debt,  ^y  b/ 
he  may  wp^  to  have  it  sold,  and  be  admitted  as  a  creditor  sold,  aod 
for  the  raridue;  and  it  makes  no  diiference  in  this  respect,  ^]^for 
whether  the  security  is  a  real  or  personal  one;  for  all  per-  the  dif- 
sonal  securities,  such  as  bonds  and  bills  of  exchange,  may  ^^^'^^^^^^ 
be  directed  to  be  sold  in  the  same  manner  as  an  estate.  (4) 
And  if  the  security  is  really  of  less  value  than  the  debt.  When 
and  die  creditor  is  desirous  of  voting  in  the  choice  of  ^^„( 
assignees,  die  Court  will  sometimes  permit  him  to  prove  giving  up 
vidiont  grring  up  the  security ;  but  then  the  value  of  the  "^^^^y* 
security  or  pledge  must  be  deducted^  and  he  can  only 
prove  for  the  difference ;  and  the  Court  will  impose  such 
terms  upon  him>  as  that  justice   may  be   done  to  the 

(i)  Ea  parte  Bennet,  9  Atk.  588.       (5)  Ex  parte  ffouaci.  Back.  590. 
ts}  fik  mne  Parr,  1  Rose,  76.       (4)  Ex  ptrte  HiKer,  1  C.  B.  L. 
Ex  pvte  Ueedmam,  5  Madd.  875.      158. ;  and  see  post. 
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JMu  ««l  estate.  (1)  Where  the  security  consists  of  biU%  if  the  ct^ 
^^'^^^  ditor  ia  willing  to  take  them  at  their  value  on  the  five  of 
than,  the  estate  in  that  case  cannot  be  danmified*  as  ibej 
may  produce  less»  but  cannot  produce  more;  and  his  proof 
must,  of  courscf  be  admitted  for  the  differenee.  (S)  And 
the  same  rule  applies,  where  dieTalue  of  the  seourl^is  sd- 
mitted  by  aU  parties  (S);  but  i^  in  this  oise,  the  sale  of  die 
security  produces  more  than  the  value  pot  upon  it»  the 
surplus  must  be  carried  to  the  estate,  and  not  applied  in 
reduction  of  the  creditor's  proo£  (4)  And  though  the  ri|kt 
(Q  retain  the  security  is  disputed,  yet,  if  the  value  of  it 
bears  a  very  small  proportion  to  the  aoKNmt  of  the  debtf 
the  creditor  will  be  silowed  to  prove  for  the  diffisrenoty 
upon  giving  security  to  deUver  up  the  property,  if  it  shooU 
turn  out  tluit  he  is  not  by  law  entided  to  retain  it  (5)  But 
where  the  creditor  holds  property  under  what  was  dksAjf  s 
preferefwe^  such  an  <»rder  will  not  be  made.  (6) 
When  The  proof  of  the  balance  of  a  debt,  which  mast  ft  sD 

g^^^^  events  be  due,  is  not  to  be  rejected  or  deferred^  beosuse 
lance  of  a  there  is  a  question  (as  to  the  legality  of  a  part  payment  of 
^^ ,  it)  to  be  tried  between  the  bankrupt's  estate  and  the  cie- 
be  re-  ditor,  which  the  assignees  in  their  discredon  inay»  or  may 
jected.  DQ^  piijt  in^  1^  course  of  trid — but  which  the  creditor  csa- 
not  himself  initiate;   though  it  is  proper  that  no  diin- 

(1)  2  Jac.  &  W.  281.  Ex  parte  terwarda  to  the  Lord  Ghanoellor. 
Nunn,  1  Rose,  322.  Ex  parte  The  reasonableness  of  impodng 
Chreentpoody  Buck.  523.  theae  termsy  howerer,  teens  to  bt 

(2)  Ex  parte  Marteil^  i  Rose,  y&y  qaestion8l>le ;  for  in  a  ooin- 
329.    Per  Lord  Eldon.  plicated  case  of  law  and  &ct,  it  is 

(5)  Ex  parte  Nunn^  Ibid.  322.  somewhat  hard  to  tie  the  creditor 

(4)  IbicL  down  to  the  decision  c^  such  a 

(5)  Ex  parte  De  Tastet,  1  Rose,  *  tribunal  as  commisdoners  of  baok- 
524.;  and  see  Ex  parte  SmUkj  rapt,  widiout  any  appeal  ftom  tbeir 
2  Rose,  65.  The  order  in  Ex  parte  decision  to  the  Lord  Cbancelloiv 
De  Tastet  was,  that  the  creditor  or  without,  at  least,  permitting  him 
should 'give  security  to  deliver  up  to  take  die  opinion  of  a  judge  and 
the  property,  if  the  amrnUiumert  yoiy* 

gkatudbe  ofvpimon^  that  he  vas  not  (6)  Ex  parte  BwroU^^  l.G.  &  J* 

enUtled  to  retain  it;  and  that  the  272.    fix  parte  Smitk^  S  Bro.  46.; 

creditor  should  not  reverse  their  and  see  poet.  S0tiiom  ^ 
adjudication,  by  an  application  af- 


I.]  or  ms  PBooF  of  mbbvs.  Iftl 

dead  ihoidd  be  paud  on  tkat  praof»  till  die  question  is  Atecmtf 

dcl«Bi]ied.(l)  credUan. 

A  oreditorf  wko  has  not  proved,  is  not  entitled  to  ex-  Disability 

•Bane  the  pelitioDtog  cieditor  beibre  the  coniniisBionen.(8)  ^^j^L 

Wheii  m  cteditor  applies  to  prove,  though  he  is  not  Creditor 

bamd  to  criniaate  himself,  he  is  nevotheleBS  bonnd  to  bound  to 

answer  affl  die  lawfiil  enquiries  of  the  commissionens  re-  commift- 


his  daim  upon  the  bankrupt.  (S)  Therefore,  aonefu 
where  a  ereditor  was  charged  by  the  bankrupt  tvHh  the  ^^"^^ 
receipt  of  aeferal  sums  of  money, — and  refused,  upon  his 
eumnadon  befine  the  commissioners,  any  disclosure  as  to 
Ae  receipt  and  application  of  them,  the  Lord  Chancellor 
wooid  not  allow  him  to  prove  Ins  d^  under  the  eommis- 
sioD,«-a8  it  was  necessary  that  he  should,  in  the  first 
jhoif  diadiaige  himsdf  of  the  sums  of  money  traced  to 
his  hands.  (4) 

A  speeialfy  credits  haa  the  same  right  under  the  bank-  Right  of 
raptcy  of  the  heir  of  his  debtor,  as  if  the  hdir  had  not  ^1^^^ 
became  bankrapt;  and  may,  therefore,  follow  the  real  against  a 
aawts  of  his  debtor^  or  their  specific  produce,  in  the  bands  hankrapt 
aftliaasngaeeB»(5) 

A  ciediter,  who  proves  his  debt,  is  not  thereby  estopped  ^  ^     ' 
fiooi  diipating  die  validity  of  the  conomission  in  an  action  pro^  ^ 
at  law,  or  firom  implying  to  have  it  superseded.  (6) 

Creditors,  who  come  in  under  the  commission,  are  liable  But  liable 
to  contribute,  in  proportion  to  the  amount  of  their  debts,  ^^°^" 
to  all  the  lawful  expences  of  the  assignees  in  recovering 
die  bankrupt's  property  }  and  there  id  no  difference,  in  this 
respect,  between  creditors  who  prove  by  affidavit,  and  those 
who  prove  in  person.  (7)  But  no  creditor,  being  out  of 
England,  and  proving  by  affidavit,  is  liable  to  pay  any 
contribution  on  account  of  his  debt.  (8) 

(1)  Es  parte  Aekroyd,  1  O.&J.  (6)  SUwart  v.  Hickman^  1  Esp. 

39U  108.    Ex  parte  ^<m#or,  2  Ro8e,6]. 

(3)  Ex  parte 5itee^,  16 Yes.  161.  {1)^x^arteLewihwaiie,  leVes. 

(3)  SeeAam  46.  854. 

(4)  Ex  parte  Symes^  1 1  Yes.  531.  (8)  Section  46. 

(5)  Ex  paru  Marian^  5  Yes.  449. 
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crwrfilorv. 

Creditor 
may  ap- 
peal to  the 
Lord 
Chan- 
cellor. 


Puniflh- 
meiit  for 
perjury. 


The  new 
statute  to 
be  con- 
strued fa> 
Tourably 
for  cre- 
ditors. 


As  an  sppesl  lies  to  the  Lord  Chancellor,  od  pedtioD) 
from  every  determination  of  the  commissioners, — if  a  cre- 
ditor, therefore,  upon  his  proof  being  rgected  by  thenif 
considers  himself  aggrieved,  his  pnq>er  course  is  to  p«titiiffl 
the  Chancellor  to  be  admitted  to  prove.  (1)    But  he  caDp 
not  petition  to  prove  a  larger  debt,  than  what  he  ofiered  to 
prove  before  the  commissioners.  (2)    Under  special  cir- 
cumstances, however,  a  creditor  may  petition  to  p^oveia 
the  first  instance,  without  tendering  his  proof  previously  to 
the  commissioners  (S);  though  such  an  api^icadon  should 
not  in  general  be  made^  until  the  commissioners  have  re- 
jected the  proof.  (4)     If  the  commissioners  also  hsfe 
improperly  admitted  proof  of  a  dd>t,   redress  must  be 
sought  by  the  assignees,  by  petition,  add  not  by  bill.  (5) 

If  any  creditor,  or  other  person,  wilfully  and  ootroptty 
swears  wisely  (6)  in  any  deposition  or  affidavit,  or  (being  a 
Quaker)  makes  a  &lse  affirmation,  he  is  liable  to  be  pro- 
secuted for  perjury. 

The  present  statute  declares,  that  it  is  to  be  coDstraed 
beneficially  for  creditors  (7),  in  conformity  with  an  opinicn 
formerly  expressed  by  Lord  Mansfield,  as  to  the  inteipret- 
ation  of  tiie  former  bankrupt  laws;  namely,  that  diey 
should  receive  a  construction  favourable  for  creditors^  and 
the  suppression  of  finud* 


(1}  Ckrke  v.  Cgpnm,  S  Ves.  666. 

(2)  Ex  parte  Ay^  3  Mad.  159. 

(3)  Ex  parte  Moody,  8  Rosey 
414k  £xparteiS^iitM,lG.&J.74. 

(4)  Ex  parte  De  Tastet^  1  V.  & 
B.  280. 

(5)  C.fi.L.iso. 

(6)  Sediam  94.     Former^,  be- 


ddet  the  puiyshnieiit  fer  peijaiy, 
he  wai  liable  to  pay  doiible  tbe 
sum  sworn  to,  or  affirmed  to  be 
due,  to  be  divided  amongst  ^e 
bankrupt's  creditors.  See5G.t> 
c.  SO.  s.  S9.  Hoimeg  v.  ffalshy  7T. 
R. 458. 
(7)  1  Burr.  474. 
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Section  II. 

Of  iie  CMker^s  Mkitimi  to  soe  theJBanbtpiy  or  ia  pmm 

Aii  liebi»  •  • 

A  ccoditor,  ^y  p9K>ving  his  debt  under  the  commissIoD^  Former 
vas  B9t  fbr^rjiy  ^qjochK^ed  to  have  made  an  absolute  P'^^'^®* 
eleqtii^  iiot  to  proceed  at  law  ajj^dnst  the  bankrupt; 
dxxmjii  the  Lcurd  ClianceUor  would,  on  iipplications  .put 
him  tff  bi&  electioO}  either  to.  come  i^  under  the  commi$« 
sioDi  or  to  proceed  with  his  action.     Some  refined  dis* 
tinctippBy  ^oO|  appear  to  haire  been  drawn  in  the  different 
cases  (wbid)i  are  somewhat  at  variance  with  each  other )^ 
as  tot  ii^,  pputicular  period  of  putting  him  to  his  election — 
^^^^  is^ore,  or  after,  a  dividend  was  declared -^^or  whe- 
ther th«re  should  not,  at  the  least,  be  fund^  in  the  hands  o^ 
the  assignees  sufficient  to  make  a  dividend*  (1)     If  the 
d^O^ifac  fUptQ(Jl  po  .proceed  with  his  action^  he  was  still 
aliqw(^  tqi  ftpye  his  de^t,  for  the  piurpose  of  assenting  to, 
or  '^^^srnling  firom,  the  certificate;  as  the  certificate  would^ 
oC  ooos^  operate  to  the  discharge  of  the  bankrupt  from 
iifft  iKtifOy^aa  well  as  .all  bis  debts  contracted  before  the 
act  of  benkmptcy.  (2)     A  petitioning  creditor,  however.  Petition- 
was  always  held  to  have  determined  his  election;  for  if  he  ^^ 
had  tMR;peniut|ed  to  proo^  at  law,  after  taking  out  the 
commiaMfii,  the  commission  Jtself  mtist  have  been  super- 
sded„— -whic^  would  have  aflTected  all  the  creditors  who 
hid  proved  debts  under  it*  (3) 

But  now,  by  Section  59.  of  the  new  act,  (which  adopts  Creditor 
the  proTisionroT  the  49  Geo.  3.  c.  181.  s*  U.^aay  creditor,  JJ^nciuSh 
who  has  brought  an  action,  or  instituted  a  suit,  against  the  an  action^ 

hmkmpt,  in  respect  of  a  demand  prior  to  the  bankruptcy,  ^^^ 

proof. 

(1]C.B.L.1S4.  Ex  parte  Ward,  Ibid.  159.    Ex 

(2)  Ex  parte  BorvURert,  1  Atk.  parte  CnntoZy  1  Bro.  S70. ;  and  see 
^1.  Ex  parte  Lindsay,  Ibid.  220.  1  Mont.  Dig.  70.  2  Christ.  B.  L. 
^parteCo^,  Ibid.  219.  481i    8T.K.S4^.    sVes.!.    1  V. 

(3)  fix  parte  Wiisim,  1  Atk.  152.  &  B.  S15. 
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^BlefMom.     or  which  might  have  been  proved  as  a  debt  under  die 
commission,  is  not  permitted  to  prove,  or  to  have  any 
claim  entered  upon  the  proceedings,  unless  he  rdinqoidies 
die  action  or  sBk.(l)    And  in  case  ike  hart^wipr  is  det 
tained  in  prison  at  the  sttiC  of  such  creditor,  the  latter 
must  then  give  a  sufficient  authority  in  writing  for  his  dis- 
proof        ehaige.    The  provmg,  or  chimmg^  b  debt  under  die  com- 
^^on.^  mission,  is  also  deemed  an  election  by  tha  creditor,  to  take 
the  benefit  of  the  commission  with  respect  to  the  debt  so 
proved,  or  clamed.    The  creditor,  however,  is  protected 
from  any  liabBily  to  pay  the  costs  of  the  action  or  suit  so  re* 
Where  the  linquished,  either  to  the  bankrupt,  or  his  assignees    Where 
^it^ne     ^^  action  is  a^'n^one  against  the  bankrupt  andano&er 
person,  the  reKnquishment  of  it  ag^nst  the  banknipt  wiH' 
not  a£R9Ct  the  action,  as  to  such  Mer  peraon.     IT  the  com- 
Where       mission  should  be  afterwards  supenededy  die  creditor  raa^ 
don  super-  ^^^  proceed  in  the  acticm  agaibst  the  bankrupt  as  v 
seded,  ere-  he  had  not  dectedf^)  —  and,  if  the  action  was  a  bailable 
to^  pre-    ^°^  ^^y  arrest  the  defendant  de  nova,  if  he  has  not  put 
judiced.      in  or  perfected  bait,  —  and  if  bail  has  been  put  in  or  per 

fected,  he  may  dien  proceed  against  the  bail. 

Two  cases       This  section  embraces,  though  it  does  not  esprtely 

of  proof.^     provide  fbr,  two  distinct  cases  of  prooQ — the  one,  where  an 

ACTION  has  been  brought  b^fiire  the  debt,  is  proved, — and 

the  other,  where  the  debt'  is  proved  previautbf  to  the  com* 

Where       mencement  of  any  acUon.     WSA  respect  to  the,;irtf  case, 

brought      ^^*  where  the  action  is  brought  b^fbre  the  prooi^'  the  words 

heforct  and  of  the  Statute  are  very  genera)^  and  seem  to  amount  to 

pi^f^         an  absolute  prohibition  from  proving  any  debt^  wiAout 

relinquishing  the  action  pending,  whether  brought  in  re- 

(1)  It  was  (he  pifactice,  bovaver,  (8)  Before  tliif  ptorwoq.  in  the 
of  the  coIx^Ili8SlODers  for  some  tune  statute,  if  the  creditor  had  the 
before  the  49G.  5*  c.l2h  to  insist  banknipt  ia  ^teoutton,  ttad  had 
upon  this  relinquishment  on  the  elected  to  come  in  under  aie  com- 
part of  ^e  creditor,  £k  ^^  mission,  he  could  n^yt  retake  kiai, 
Bidtpriil^  1  Atk.  109.  I  C.  B.  L.  if  tlye  commiisbn,  vku  ^fbrwanls 
lao.  Ex  pqrte  WWcumm,  l  Atk.  suptf^ed. 
83.2  spd  see  Ex  parte  WooU^^ 
infra. 


spvx  flf  ih9  4f||>t  oBbpdi  ta  b^  piov^ds  or  of  apy  otbert  Eltethn. 
As  to  tli«  otfai^  cnsfi  of  procy^  vh;  where  the  acMon  is 
brooglit  i^ier  tlie  piwf  of  ti^e  debt,  the  eoactment 
amoailB  only  to  ^  defaitmiou  of  the  Icigsl  e^bct  of  #«ch 
pnwf ercliiiBis ^-rwbidi  |s  ooofiiied  to  the  debt  ^, proved 
grdam^ 

Wboipe  1^  ^wodilpri  tbeiefbie^  has  two  distinct  dynmnds  Whoe 
agraui  ^  bulnriipty  fb^  one  of  whicb  he  briii^  an  actioa  i^^^^ 
agsnstiMi&beGakr^tlie  bankruptcy,  and  then  proves  the  other  proof. 
oachr^  aoouDOipBioB^  the  paoof  of  this  debt  is  an  election  ^^^" 
toieUnjiikhtlicaolionlbrtbeQther^andtocoipeinasacre^  aneleo-^ 
ditoc  for  ieih  4fbt$  und^  thf»  oomiais8iQD.(l)    And  where,  ^^^ 
^ci«dil9r»  iaelsad  ^  provinn^  presents  merely  a  petitiooi 
to  be  sdwittad  |o  prove  qp^  of  his  dem^ndsi  he  is  equally, 
estopped  Ami  owtiniiing  his  proceedingi  at  law  against 
the  baakrnpt  fiur  the  other(9);  for  the  presentation  of  sucU 
^petoiaaia  V  mi^ch  ^  ple4ge  to  prmre^  as  entering  a  claina 
voald  b^^  and  operates  in  itself  as  an  election  to  come  in 
nder  iba  fommvisiQB.  (3)    Sa»  whcre^  a  creditor  obtained  ^  obtain- 
aa  <»dcr  foa  lun  eoqiiiry  befiure  the  commissioners^  apd  HJ^/ 
bebre  ^  osder  was  dniwo  up  took  out  ewcution  upon 
a  yidgwanihen  pending  i^puost  the  bankrupl^  the  ItfOrd 
fitwBfiBor  arder^d  the  goods  to  be  re9tpred,  and  put  ia 
^  «liiaaiaatton  as  Ibey  wereat  the  time  of  the  order,  -^ 
docUn'o^  that  a  creditor  obtaining  an  order  at  his  own  Iih 
<taca«bcvD}d  a^t  be  suffisred  to  take  ont  execution^  with- 
oitt  fim  applying  M>  set  that  order  aside,  or  procuring  the 
Ittva  of  4)^  C0iip^(0    So»  if  one  creditor  ac(o^>tB  an  or  anas- 
twgawf  nt  ftom  aportw  ofi  a  debt  proved,  heissub^tai^  X^d^ 

(1)  Bk,  parte  DMrjoR,  1  Rase, 98.  both.  £Y_parteCytfM0«,lBro.a7a 

J«»etfae490.9.c.rsi.,wlierea  Ex  parte  Jfo^^m^  l  Atk.  10»«    Ex 

^Bdhof  liMdk  tun  desNPdf  a^aoft  paste  lfiritoa»,9Atk.ai7. 

aebukkniplofa<fllferentnatiire,  (S)    Ex    parte    HardenBurgh, 

^  m^  profe  one  under    the  lRo8e»804. 

'QonBamn,  without  relinqaialuag  (3)  Ex  parte  Biapda,  fQ.&h 

faction  pcsidiDg  foir  the  other;  179.    ExpBTte  Irving^  BudL- 499* 

^  bU  election  to  come  in  under  Ex  parte  Lord^  Ibid. 

tite  commusion  as  to  one  debt,  did  (4)  Ex  parte  Botmmei,  1  Rose^ 

''^  compel  faim  to  make  it  as  to  181. 


186  OP  rate  Plioav  op  M»t6,  [OkS* 

Steetiam.     iMty  a  Creditor  pro?iiig  hiniddf  under  die  comHussioD, 


jj^g^y       and  dierd)j  rdinquishes  an  action  prenoosly  broaght 

proved.      agabst  the  banknipt  for  his  own  dfbL  (1) 

Creator         Where  a  creditor  of  the  bankrupt,  previons  to  the  com- 

^"^'^  ^'  mission,  obtained  a  verdict  against  him  for  a  nominal  sanii 

upon  a       in  an  action  for  money  had  and  received,  solijeet  to  s 

'^^^       reference, — and  after  the  award  was  made  (which  was  sub- 
MUNact  to  a 

an  awaid    sequent  to  the  commission)  entered  np  judgment  for  Ae 

debt  and  costs,  and  then  proved  the  debt  mider  the  com- 
mission, and  afterwards  took  the  banknipt  in  execution  for 
the  costs, — the  Lord  Chancellor  ordered  him  to  be  dis- 
charged, — and  that  the  creditor  should  pay  the  costs,  unless 
he  could  produce  an  a£Bdavit,  that  the  comnussioners  bad 
stated  to  him,  that  he  had  a  right  to  sense  the  person 
Jomi  and    of  the  bankrupt*  (S)    It  has  been  holden^  however,  that 
^^^     where  a  separate  commission  issued  agmnst  one  of  a 
having        firm,  and  a  joint  and  separate  creditor   had  taken  oat 
^^^       execution  against  the  bankrupt  for  his  joint  debt,  he  was 
still  entitled  to  prove  his  separate  debt,  without  giiii^  up 
Execution  his  execution,  (d)    And  where  a  creditor  before  the  bank- 
^jgg^        ruptoy  seized  the  effects  of  the  bankrupt  under  an  exe- 
mptcy.       cution  —  though  the  goods  were  not  sold  till  after  tbe 
commission  issued — yet  the  creditor  was  allowed  to  retain 
his  execution,  and  prove  for  the  residue  of  his  debt;  ibtthe 
above  clause  of  the  statute  was  held  not  to  apply  to  a  case 
of  this  nature.  (4)     But  if  the  validity  of  such  execution  is 
disputed,  and  the  goods  are  not  turned  into  money,  be  will 
not  then  be  permitted  to  have  a  value  set  upon  the  goods, 
and  to  prove  for  the  residue  of  his  debt,  in  order  to  vote  in 
the  choice  of  assignees.  (5) 
Where  But  where  an  action  for  one  of  two  distinct  debts  is 

troi^ht      l>i^(>oght  after  the  proof  of  the  other,  the  creditor  in  this 

(1)  Ex  parte  Tayior,  1  G.  &  J.  (4)  Ex  parte  S^cptg/,  1  G.  &  J- 

S99.  65.  S.  C.    a  Jac.  &  W.  5W0.;  and 

(S)  Ex  parte  Haynes,  1  G.  &  J.  see  SecHon  108. 

107.  (5)  Ex  parte  HopUy^  1  Jac  & 

(^)  Ex  tmrte  Sianbarotigh^  S  Mad.  W.  43 J. 
89. 
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case  18  Botdepiived <rf'  im  r^t  of  action;  fw the  .words  EktHmu 
of  the  Mt«le  do.not  make  ibe  proving  or  daimibg  a  debt  ^j^ 
an  deccioo,  with  respect  to  aeparate  and  distinct  debts,  —  proof* 
but  ofll^  ^  with  respect  to  the  debt  so  proved  or  claimed/' 
andabo  asdi  reqpect  to  any  acti<Hi  ^en  pending.    Thus 
tbe  bolder  of  two  bills  of  exchange  may  prove  for  the  one^ 
ud  aftemartk  sue.  the  battkmpt  on  the  other,  notwith- 
standing  tbe  bills  were  given  by  the  bankrupt  for  debts  of 
the  same  natare^  namely,  for  goods  sold  by  the  creditor  to 
the  hankiupt.(l)     The  Lord  Chancellor  will^.  however^ 
Qoder  cirramalaiices  that  justify  his  interference  in  sudii 
&  case^  Older  that  the  creditor  shall  be  restrained  from  suing 
tke  faaslmipt  on  iho  other  bill.  (2) 

A  creditor,  wbo'  proves  under  a  second  cornnttmon^^  ^^^ 
tho^  tke  banbriipl's  estate  under  that  commission  does  gecond 
not  pay  iSs.  m  the  pound,-  and  he  afterwards  acquires  commis- 
'ttareirfkas-'^has  been  held^  nevertheless,  to  have  made  ^^^' 
Itt  election  not  to  proceed  against  the  bankrupt  at  laws 
io  nsp«t  of  SQ^  futnre  eBcdSi  (8) 

But  tbe  above  provision  in  the  statute,  as  to  the  proof  Proof  does 

or  olata^of  a  debt  determining  the  creditor's  election,  only  riefa^f^ 

^ffim^lf^  ^creditor  so  proving  or  claiming,  or  entitled  third  per-* 

to  the  beaefit  of  any  proof  or  claim,  and  will  not  a£Ebct  '^"'' 

tbe  nffubsjs:  the  liability  of  a  third  person.    Therefore^  aassurety^ 

pnxif  hj  tbe  creditor  will  not  prevent  the  tureiy  from 

snag  tbe  faanknqpt,  unless,  indeed,  the  sure^  is  estopped  (4<) 

by  bia  ownafit,  or  by  tbe  bankrupt  having  obtained  his 

^certificate.  (5)    Neither  will  it  affect  the  claims  of  the  ere^ 

^»  agaitui  the  sure^  of  the  bankrupt;  for  the  lq;ishitnre 

considers  the  proof  agfunst  the  piincipal  as  a  benefit  to  the 

«nt)f.(6)    So^  if  the  holder  of  a  bill  of  exchange  proves  or  a  party 

onabW  * 

(0  fMeo  V.  Greenwoody  5D.  (4)  T^tanend  v.  Ihwningy 
^  A.  95.  Ex  parte  GUwer^  1  G.  14  East,  ses.  Ex  parte  Lobbom^ 
^l.$70.  HtmeU  Y.  OoBedge,  17  Yes.  584.;  and  tee  post.  ^'Sure- 
sTttmt  174.  ties." 

(<) Bxparte  Lobboi^  17yes.394.       (5)  r€mgamlmv.Cro$iie,sTtLmt. 

(^  Rmd  ▼•  Sotperiy^  3  M.  &  6.    550.    8  Moore,  602. 

'^-  (6)  Ex  parte  Htig/^p  S  B.8c  A. 

484.' 
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it  under  a  oomfloiMm  against  the  aooqptonv  and  tlie  drawer 
^^^^        aikerwardft  pays  tiie  amooiit  to  the  holder,  the  proof  of  the 
change.       holder  ander  the  oommission  will  not  be  oonsidered  an 
election  binding  iqpon  the  drawer^  so  as  to  predude  him 
feom  brin^^ng  an  action  on   the  biM  against   the  ao* 
€q»tor*.(l) 
Proof  does      X  creditor,  also,  is  not  prevented  bgr  proof  of  his  debt^ 
^^^y      from  suing  any  other  person  jointly  liiAile  with  the  bonk* 
against       mpt;   theiefore,  proving  a  joint  debt  under  a  s^Nunte 
^^j^      oomiaission  agamst  one  partner,  will  not  prevent  the  cre- 
lointly        ditor  from  suing  the  other  partners  (£)  of  the  banknqpc 
"^^        And  where  eeparate  commissions  were  issued  against  three 
of  four  partners,  and  a  joint  creditor,  under  an  Older  of 
the  Lord  Chancellor,  proved  his  debt  under  one  of  the 
commissJons,  and  afterwards  sued  all  the  partners  far  the 
eime  debt,  and  arrested  one  of  the  other  two,  under  whose 
oommissions  he  had  not  proved,  •^it  waa  hdd,  that  there 
was  no  oigection  to  this  peoceeding,  as  the  proof  agahist 
the  estate  of  on^  was  not  an  election  as  to  the  estate  of  the 
Bikers.  (9)    And  in  every  ease  of  this  kind,  if  the  rulos  of 
pleading  require  it,  the  creditor  may  make  tiie  bankrupt  a 
ee-defendaot,  upon  indemnifying  him  against  the  conae- 
quences  of  his  being  made  a  party  to  the  action.  (4)     Bat 
.  dioogh  the  Lord  Chancellor  will  order  snob  an  indemnity 
to  be  ^en,  or  else  that  the  bankrupt's  name  diall  be  struck 
out  of  the  action^ -^  yet  a  ooart  of  law  wiii  not  grant  llie 
bankiwpt  this  relief,  but  leave  hhn  to  (dead  his  bank- 
mptcy.(S) 
No  rule       .  As  die  pvoof  or  claim  by  the  creditor  operates^  of  hsel^ 
tinuen^'   *^  ^  discominBaiice  of  any  action  previously  broi^ivt 


f tiswy  ba-  agahist  the  bankrupt,  it  is  not  necessary  Ibr  the  oredifor  to 
^'v*  F'^'o'*  produce  any  rule  of  disoontinuanee  in  the  action,  in  order 

hira  to  prove ;  and,  indeed,  that  proceeding  miglit 


(1)  i£Mil  V.  Afvjbsi,  a  If .  &  S.  (4)  El  puts  JZMd^  1  Boie^  ^4^0. 

91.  1V.&B.S46. 

(S)  MMtk  V.  Ball,  4Taunt,  886.  (5)  1  Rose,  461.  note («> 
(3)  Young  V.  G/mi,  16  East.  fiW. 
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bedelriiMQytohifeiightiagttiisttliebn]^      afttfatre  fiWfM. 
iita  meiitmtj,  whether  his  proof  will  be  admitlad  or 


iioL(l)  ifld  when  tho  bankrupt  k  in  acCcMl  eostody  at  When 

the  suit  cf  the  cralitor,  the  ktter  ia  entitled  to  the  jad^  hT^al^ 

mcot  of  the  eemmissionere  vpon  his  right  to  prove  or  custody. 

oUfOy  befcie  be  dischoiiges  die  baokrupt;   though  the 

bnbopt  must  be  actually  dischRi^ged,  and  the  action  and 

d  bcaeSt  from  it  Telbqaidied,  befiwe  the  proof  or  daam  is 

adnsttri  OD  the  proceedings,  (f )    The  new  act»  we  hare 

"01(8),  prondM»  that  the  creditor  in  such  a  case  most, 

befere  povfaig,  ^e  a  written  authority  Ibr  the  discharge 

rf  dis  bsnkriqgt,  —  whieh  will  now  sate  the  bankrupt 

the  tisohle  and  essence  of  apfdying  to  the  Lord  Chan- 

^^i  or  to  Ae  court  in  which  the  action  is  pending,  in 

^'"'v  to  be  disdioiged.     When  the  cteditor  has  been  Piroof  may 

PnitlBd  ts piw«^  the  haridrupt  is  entided  to  hove  same  ^^^ 

^  «  anggtaUon  recording  the  decfion,  put  on  the  ' 

'^B^  h  the  court,  where  the  action  was*  btooght  (4) 

llie (noof  of  the  debt,  howe^r,  does* ant  operate  so  as  to  butcannot 

ubie  the  bsnkmpt  to/xlMdit  in  bartean  action,~biit  l>«pl«»^' 

^y  p««B  hin  an  opportunity  of  applying  fiw  idief  to 

die  Lad  dsaeeUbr,  or  to  the  Court  where  the  actson:  is 

'"^^^H^tB^j  preceedmgB  in  the  action.  (5) 

'k  hgh)^  dbsrm  an  assignee  merely  of  the  estate  of  a  Being  oho- 
Iwinipt,  ifi  not  prev«Bt  a  creditor  finem  suing  the  bank*  *enu>"^ 
^  it  htr^  pnmded  he  has  not  proved  his  debt.  (6)  ^Stan 

^>^^  a  creditor  has  proTcd  under  the  comuission  ^^opp^* 
Pn<%  m  actbn  against  the  bankrupt  die  Anf  wiU,  of  ^^^^ 
***^  be  dischargee^  aa  well  as*  the  bankrupt,  firom  the  bail 
°^"^s^<peDces  of  the  action,  unless  the  commission  is  super- 
^^9  and  in  that  case  the  statute  provides  (7)»  that  the 
^■■^ditor  nw^  proceed  against  the  bail.    For,,  in  order  to 

(I)  Ex  parte  WooOey,  1  Rb>^       (4)  Kemp  v.  Potter,  6  Taunt. 
^'  \y.&B.953.  549. 

(«)  Ex  parte  ^^Uh,  1  G.  &  J.       (5)  Barley  ▼.  Greenwood,  6  B. 

&  A.  95. 

(')  Ante,  1S4.  (6)  Ehc  parte  Wwrd,  1  Atk.  152. 

(7)  Seeium  59. 
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[Ch.9. 


BUie^M. 


Petition- 
ing cre- 
ditor con- 
cluded by 
the  com- 
miation. 


Where 
creditor 
takes  the 
body  in 
execution, 
ii^tfT  the 
GonuniB- 
uon. 


proceed  against  die  bail  after  judgment)  it  ia  neoessBry  to 
take  oat  a  capias  ad  satisJaeUndmn  against  ike  prindpal, 
as  they  are  only  liable^  in  case  the  defendant  cannot  be 
taken  upon  that  writ.  And  the  ca.  sa.^  being  process  in  the 
action,  (whidi  the  creditor  is  obliged  to  rdinqttish  upon 
proving  his  dd>t)  becomes  after  such  proof,  noditng  bat  s 
mere  piece  of  waste  paper;  and  the  bail  are  conssqoently 
not  answerable  for  the  appearance  of  their  principal  stthe 
return  of  the  writ,  and  are  incapable  of  being  fijced.  (1) 

A  petitioning  creditor,  it  has  be^i  already  obsertodf  is 
alwiq^  considered  to  have  made  his  Section  not  to  sos  the 
bankrupt  at  law  (2) ;  and  though  the  commissiea  be  not 
opened,  yet  if  it  is  capable  of  prosecution,  he  is  equally 
bound.  (S)  He  need  not,  however,  relinqoisb  bis  setioD 
before  he  petitions  for  the  commission,  the  statute  only  ap- 
plying to  proqfi  or  dam  (4) ;  but  he  must^lo  to,  of  course^ 
bdbre  he  proves  at  the  opening  of  the  commission.  (5) 

Where  a  creditor,  after  a  commission  la  sued  out^  takes 
the  bodg  of  the  bankrupt  in  execution,  ji  is  a  wmimce 
election;  and  he  will  not  be  entitled  to  prov^  so  as  to  re- 
ceive a  dividend,  although  he  should  afterwards  discharge 
the  bankrupt  out  of  custody.  For  the  taking  the  body  of 
a  defendant  in  eacecution  is  considered,  inlaw,  a  satisftctioQ 
of  the  debt  (6) ;  and  though  he  dischaiges  his  person  after- 
wards, he  cannot  resort  to  the  debtor's  eftects.  (7)  And 
even  in  the  case  of  an  agents  who  without  the  authority  or 
knowledge  of  his  principal  (who  was  abroad)  took  the 
bankrupt  in  execution  after  the  issuing  of  the  commission, 
this  was  held  to  be  an  (8)  election  by  the  principal.    But 

(1)  lAnging  v.  ComyUy  9  Taunt. 
946.  AfleH  T.  Harford,  9  Bl.  1317. 
(9)  Ante,  185. 

(3)  Ex  parte  Prowse,  iG.AJ. 

(4)  ^rvan^v.  irUher$^2iLo§e,B.       (7)Ex  parte  JWaSomC.B.L.  W- 

(5)  9  Christ.  B.  L.  485.  Ex  parte  HetoUt^  Ibi4. 

(8)  C.  B.  L.  139. 


(6)  Ex  parte  BickUm,  C.  B.  L. 
131.  Ex  parte  Warder,  Ibid.  15S. 
Ex  parte  Oifofi.  ExpartcIMray, 
Ibid.    Ex  parte  JTswdZ,  15  Vet. 

199. 


the  ttUog  8  bankrapt  in  execution  vQl  not  deprive  the  JSmIhni. 
creditor  cthia  right  to  prove^  for  the  purpose  of  dissenting 
from  the  eertifioate;  for  if  the  bankrupt  obtain  his  cer- 
tifioile^  lie  will  then  be   discharged  at  once  from  the 
ezMidion.(l) 

Bat  where  a  writ  of  ca.  sa.  is  lodged  with  the  sheriff  far  J^!^  ^^ 
the  porpose  morely  of  fisung  the  bail,  and  the  baoknqpt  gurrenden 
svreodefs  in  discbarge  of  his  bailt  but  is  never  actually  in  dis- 
duuged  in  execution  by  the  creditor,  —  in  this  case,  the  y^]^.^ 
credbor^s  election  is  not  determined.     For  the  surrender 
of  a  defendant  in  dischaige  of  his  bail  is  his  own  voluntary 
act,  and  does  not  amount  to  charging  him  in  execution  by 
the  creditor :  but  if  he  be  not  discharged  by  the  creditor 
bedsre  the  expiration  of  two  terms,   then  the  case  will 
U{2)  different.     And  the  mere  issuing  of  a  ca.  5a.,  if 
the  defendant  be  not  taken  under  it,  is  not  enough  to  de- 
tennine  the  creditor's  election.  (3)     So,  if  the  creditor  ^?^ 
has  taken  the  bankrupt  in  execution  before  the  issuing  of  taking 
the  oonunission,  the  creditor,  in  that  case^  is  not  concluded,  bankrupt 
hut  has  lus  election^  dther  to  continue  him  in  execution,  Jio^^^^ 
or  to  come  in  under  the  commission  (4) ;  for  there  can  be  commu- 
no  decdoQ  as  to  proof,  where  there  is  no  commission,  "^u^ed. 
-But  when  a  creditor  has  taken  his  debtor  in  execution,  he 
cuuui  be  a  petitioning  creditor.  (5)    An  attachment  of  ^^^ 
the  baakmpt  after  the  commission  is  issued^  for  nonpay-  ^ent  for 
OKnt  of  money  into  courts  under  an  order  in  a  suit  insti-  >>o^  pajing 
^^  against  him  be/ore  the  commission  issued,  is  not  ^wl^does 
considered  a  proceeding  against  his  person  in  satisftction  not  con- 
of  the  debt,— and,  tiierefore,  not  such  an  election,  as  will  ^!^^^^.^ 
prevent  the  creditor  from  proving.     What  might  have 
bttn  the  effect  of  attaching  the  defendant,  if  the  order  had 

(1)  Ex  parte  Ch^dwiek,  C.  B.  L.  (5)  Ibid. 

^.  Ea  parte  HopkmMn^  l  Ves.  (4)  Ex  parte  fltdMi%  supra.  Ex 

1^'  parte  Du  Pa%^  C.  B.  L.  184. 

(s)  Bx  parte  Cmd^,  6  Ves.  446.  (5)  Bunudn^i  case,  1  Str.  655. 
^^pane  Anmdely  l  Rose,  14S. 


I9S  or  I'HE  wbjcow  ot  ddhw  [Cb.9. 

SMkm.     been  to  pay  the  mantj  to  tie  patty  hims^  LerdEUon 
"~"~^     would  not  determine.  ( 1 ) 

Landlord  A  landlord,  formerly,  wlien  be  distfiined  and  prorved 
2^°^^  abo  for  the  amount  of  Ihs  rent,  was  put  to  his  decslkm  to 
proof!  waive  his  proo^  or  bis  distress.  (2)  But  fiow,  it  skonU 
seem,  when  he  has  once  proved  the  amount  under  a  oom- 
mission,  he  cannot,  consistently  with  the  proviskin  of  tbe 
statute,  distrain  for  it  afterwards ;  —  for  ^  Matole  w^t, 
that  the  proof  by  amf  creditor  shall  be  deemed  an  eMoDi 
with  respect  to  the  debt  so  proved. 

As  to  the  election  of  a/oiit^  credUar  suing  oat  a  i^atde 
commission  to  prove  against  ibejoinif  or  sepm-ak^  eslite,^ 
see  post,  title  <<  Partners*^ 


fiECtlON  III. 
Time  of  Proof. 

A  creditor  may  prove  his  debt  at  any  of  the  three  pabliG 
meetings  of  the  commissioners,  •-*  (which,  we  have  seeD,  ate 
ai^nted  by  them  when  they  declare  tbe  party  baniniipt) 
as  well  as  at  any  other  public  meeting  to  deckte  a  dividend, 
Specfol       or  for  other  purposes, — or  at  any  meeting  specially  ap- 
meedng.     p^^ted  by  them  for  the  proof  of  debts,  of  which  ten  days' 
previous  notice  has  been  given  in  the  London  Gazette. 
This  last  is  also  considened  ai  puUlc,  and  not  a  privsfe 
meeting;  and  any  creditor  may  have  one  called  Sat  the 
proof  of  his  particular  debt,  opon  ps^ying  the  expenses  of 
the  meeting. 
Creditor         In  the  early  administration  of  the  Bankrupt  law,  it  iras 
S*aif  """"^  considered,  that  after  any  dividend  declared  of  the  bank- 
time  rupt's  eflfects,  a  creditor  could  not  be  admitted  to  prove 
5^?^  *      his  debt,  unless  under  particular  circumstances.  (3)    But 

^Tidead. 

(1)  Ex  parte  Benjamin,  Buek.41.        (5>  Hob.  8S7.  Hutt  39.   Good. 
(8)  Ex  paite  Grwe^  I  Atk.  105.    45. 
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saeb  «  Tellrictiaii  bas  a  kmg  time  ceased ;  and  any. creditor,  Tim^ 
DOW,  before  a  final  dividend  is  declared  (ualeEw  there  have  ^^^ 
been  gross  laches  on  his  part)  is  entitled  to  prove  his  debt, 
so' as  sot  to  disturb  any  former  dividend.  And  he  has  a 
r^in  fa  be  brought  up  equal  to  the  creditors  under  ilia. 
fiMner  diridend,  before  the  commissioners  can  proceed  to 
make  a  fresh  one.  (1)  Where  a  creditor,  however,  laid  by 
br  fifteen  years  after  the  date  of  the  commission,  when  both 
tbe  biafcrupt  and  the  assignees  were  dead.  Lord  Hard*' 
^nske  would  not  allow  him,  under  these  circumstances,  to 
be  sAmcted  a  creditor.  (S) 


Section  IV. 
Manner  of  Proof. 


The  usual  mode  of  proof  (3)  is  for  the  creditor  to  attend  Creditor 
in  person  before  the  commissioners,  and  make  oath  .(or  if  I?^^  *^* 
he  is  a  quaker  (4),  affirmation)  of  the  truth  and  justice  of  pendti. 
his  debt;  — whicli,  if  not  objected  to  by  the  bankrupt  him- 
self or  any  of  the  creditors,  within  a  reasonable  Ume,  is 
condusive  (5) ;  but  if  any  well  founded  objection  is  raised, 
the  demand  must  be  substantiated  by  further  evidence. 
For  notwithstanding  the  creditor  makes  a  positive  oath  of 
the  debt,  if  the  commissioners  have  any  just  grounds  to 
doubt  its  iaimess,  they  ought  to  admit  it  only  as  a  claim ; 
—  or,  mdeed,  it  may  be  rejected  entirely,  if  it  is  not  made  Prtxyf  msff 
out  in  any  way  to  their  satisfaction.  (6)     For  the  jurisdic-  fc.^ 
don  of  the  commissioners  in  this  respect,  like  that  of  the 
the  Lord  Chancellor,  is  both  legal  and  equitable.    Tbas  Commis- 
thqr  not  only  may,  but  are  bound  to  enquire  into  the  coo-  JmS^- 
sideradon  of  a  debt,  notwithstanding  a  verdict  \  for  if  there  quire  into 
are  equitaUe  grounds  to  impeach  the  verdict,  they  may  ^°^^^i^ 


dOQ. 


(1)  Bx  pftrte  iSWfci,  1  Atk.  209.  (5)  Bromley  v.  Goodere,  1  Atk. 

<^  Ex  uute  Peachy,  1  Atk.  1 1 1.  77. 

(3)  And  see  Section  46.  (d)  Ex  parte  /^mpson,  1  Atk.  7a 

(4)  Sedioii  99.  Ex  parte  iF&od,  ibid,  ^f . 
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Manner      rgect  ( 1 )  the  proof ;  and  even  though  there  be  a  jadgmeDt, 
^P^^'     It  seems,  that  the  commissioners  may  also  enquire  into 
the  (2)  consideration ;  and  the  same  in  the  case  of  proof 
Form  of     being  tendered  on  an  award.  (S)     The  proper  form  of 
^pon-       the  creditor's  deposition  is,  that  the  debt  was  due  and 
owing  before,  and  at  the  date  and  suing  forth  of  the  com- 
mission. (4) 
When  If  any  creditor  lives  remote  (5)  from  the  place  of  meeting 

proof  may  ^  ^^  commissioners,  he  may  then  prove  his  debt,  by 
by  affidft-  making  an  a£Bdavit  of  it  before  a  master  in  Chancery ;  — 
^^  or  in  case  he  lives  oat  of  England,  then  by  affidavit  swora 

before  a  magistrate  where  such  creditor  shall  be  residlagy 
and  attested  by  a  notary  public,  British  minister,  or  con- 
sul.  Where  a  creditor  in  such  a  case  died,  after  making  the 
affidavit,  and  before  it  was  exhibited  to  the  commissioners, 
the  admission  of  the  affidavit  in  proof  was  considered  irre- 
gular, and  the  commissioners  were  directed  to  review  the 
proof,  although  no  dividend  had  been  paid  (6)  upon  it 
Corpora-         -A.  Corporation,  or  any  public  Company  incorporated  by 
tion  may     charter  or  act  of  parliament,  may  prove  by  an  agent,  pro- 
an^amt.     ^^^^^  ^^  agent  make  oath  that  he  is  such  agent,  and 
authorized  to  make  the  proof.  (7)     But  any  person  apply- 
ing to  prove  for  any  other  creditor  must  produce  his  au- 
thority, and  have  it  exhibited.  (8) 
Where  the       ^^  ^^^  ^^^  where  the  creditor  was  abroad,  and  it  was  im- 
01^  of       possible  to  liquidate  and  adjust  the  accounts  between  bim 

dispenaed  <^^  ^^^  bankrupt,  before  the  holding  of  a  particular  meeting 
with. 

(1)  Ex   parte    BatUeigh.    Ex    in  the  case  of  the  Bank  of  England, 
parte  BuUeHU^  1  Rose,  19S.  a  clerk  was  obliged  to  produce  a 

(2)  1 V.  &  B.  SI 4.  power,  of  attorney  to  enable  him 
(Sj  £x  parte  Henutead^  1  Rose,    to  prove  a  debt  <kie  to  the  Bank. 

149.  Ex  parte  Bank  of  England^  IsVes. 

(4)  Ban^ordr.  Burrd,  S  Bos.  1.  228.     1  Rose,  142.    1  Wils.  295. 

is)  Section  46.  And  now  also  a  power  of  attorney 

(6)  Ex  parte  Bridget,  4  Mad.  Is  necessary  to  enable  the  a^etit  to 
869.  TOte  in  the  choice  of  assignees. 

(7)  It  was  formerly  necessary  to  Vide    Section  61.      1  Wils.  S95. 


exhibit  the  appointment   of  the    1  Bwanst.  10. 
uent  under  the  common  seal  of 
tCeoorpoTBtion;  (Green,  11 7.)and, 


It  under  tne  common  seal  of       (a)  C.  B.  L.  150. 
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'  **  oath  of  the  creditor  Mannsr 
^  the  Lord  Chan-  ^{f^^ 
*o  receive  the 
^ul,  how- 
m  the  pre- 
.   under  these 
>'r  but  claim. 
I  the  bankrupt,  the  Proof  by 
.  in  the  deposition,  and  **™»^ee. 
to  the  commissioners.  (2) 
^)id  applies  to  prove,  the  Assignee 
nf,  and  the  bond  and  assign-  ^  * 
1.(3) 
..ikrupt,  one  of  the  admirals  may  Navy 
i^elf  and  of  the  crew.  (4)  agent. 

.11  iiifant  cr editor i  he  will  be  permitted  Infent 
.  .>v€  by  his  (5)  guardian.  ^"^'^'• 

t.  ditor  of  the  bankrupt  became  deranged  in  Where 
iiiid  a   friend,  at  the  request  of  the  creditor's  {jj^g^' 
•'ad  undertaken  the  superintendance  and  manage- 
.  of  his  business,  such  person  was  permitted  to  prove 
.'  debt  doe  to   the  creditor  from  the  bankrupt,  and  to 
vote  in  the  choice  of  assignees,  without  a  commission  of 
lunacy  being  issued — upon  an  affidavit  of  the  facts,  and  a 
certificate  of  a  physician  that  the  creditor  was  deranged.  (6) 

Where  the  bankrupt  is  an  executor  or  trustee^  and  ap*  Where  the 
plies  to  prove  as^ainst  his  own  estate,  the  commissioners  l»nknipt 

IS    All    C%.m 

should  not  receive  the  proof  without  a  special  order  of  the  ecutor 
Lord  Chancellor,  to  which  is  always  annexed  a  condition,  trustee, 
tlut  the  dividends  received  under  such  proof  are  not  to 
come  into  the  hands  of  the  bankrupt  (7) 

(I)  Ez  parte  Young.C  B.  L.  121.  (5)  Ex  parte  Belton^  l  Atk.  251. 

U)  Green,  149.     Beardmore  v.  (6)  Ex  parte  Mattby,   1  Rose, 

(^nttendtn^  C,B.L.S\l,  Ez  parte  587. 

XKiou,  1  Cox,310.  (7)ExparteiS»a«;,  1  G.&J.161, 

'v3^/  1  Mont.  Dig.  145.  and  see  post,  p.  222.  Sect,  10. 

{*)  Ex  paite  Rusiel^  4  Mont.  B. 
1.1%.  '  

o  i 


or 


« 
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^proSr  ^^^  securiiy  that  a  creditor  has  for  bis  debt  must  be 

■   ■/■  produced  at  the  time  of  his  proving,  when  the  commis- 

Securities  sioners  mark  them  as  having  been  exhibited ;  and  if  he  has 

must  be  .   ,                                        ® 

produced.  ^J^^ogmenij  an  office  copy  of  it  must  be  exhibited.  (1) 

Appeal  to  If  the  commissioners  improperly  admit,  or  reject,  a  proof 

^o^!**""  "^*®  proper  course  is,  to  petition  the  Lord  Chancellor 
to  h^e  the  proof  admitted,  or  expunged.  (2) 


Section  V^ 

Of  Judgment  Creditors. 

^ttdemetit        ^  judgment  fcreditor  is  hot  entitled  to  receive  more  than 

^^  a  rateable  part  of  his  debt(s),  except  in  respect  of  an 

ferred  to  execution,  or  extent,  served  and  levied  by  seizure  upon  the 

^e  '^  *  property  of  the  bankrupt  before  (4)  the  bankruptcy.    And 

nor  an  j,q  creditor,  though  for  a  valuable  consideration,  who  even 

SStor,  sues  out  execution  upon  any  judgment  obtained  by  default^ 

where  the  confession^  or  nil  diciU  shall  avail  himself  of  such  execudon 

iy'telt  to  the  prejudice  of  other  fair  creditors,  but  shaUbep^d 

or  confes-  rateably  with  such  creditors. 

"^"^  An  Order  of  the  Court  of  Chancery  for  the  payment  of 

Sie  Court  money  may  be  proved  under  a  commission,  and  as  a  debt 

of  Chan-  proveable,  will  be  barred  by  the  certificate.  (5) 
**'^*  But  money  due  upon  a  judgment  for  mesne  profits,  or  a 

(1)  C.  B.  L.  129.   Ex  parte  WU^  withstanding   subseoiient   trading 
lianMOfi,  1  Atk.  83.  and  bankruptcy,  although  cxccu- 

(2)  Qarke  v.  Capron,  2  Ve«.  666.  tion  is  not  issued.    But  this  obserr- 
CB.L.  130.  ation  of  that  learned  judge  vm 

(3)  See  Section  108.  intended  to  apply  only  to  the  Insh 

(4)  And  see  Newlandv,             ,  bankrupt  act  (the  11  &  12  G.  5. 
lP.Wms.92.    Orlebar V.Fletcher,  c.8.  s.  5.)  and  was  not  meant  to 
ibid.   T^T.      Sharpe    v.    Boahde,  extend  to  the  Bankrupt  law  of 
j2Rose,  192.    In  the  2d  vol.  of  England. 

Schoales  &  Lerroy*8  Reports,  425.  {5)  Ex  parte  Parker,  5  Ves.  554. 

there  is  a  dictum  of  Lord  Rede»-  Wall  v.  Atkhuon,  2  Ros^  196.  In 

(3iBle,  that  if  judgment  was  entered  the  matter  o£ M^fVUSams,  1  Sdio* 

up  before  the   bankrupt   was  a  &  Lef.  1 74. 
'fradeTy  it  binds  the  lands^  not* 


Sect  5.]  at  vbe  proof  of  bkbw.  IdT 

jadgmentmanactionfordamagesonatort — where  the  ver-  Jui^imeta 
diet  is  fl^(l )  the  bankruptcy  of  the  defendant — or  where  ^Z^Z* 
the  Terdict  is  even  before,,  bat  the  judgment  is  not  signed  Judgment 
till  ^  the  act  of  bankruptcy,  and  after  the  issuing  of  the  JSer  act 
commissioQ  (2)  —  is  not  in  either  of  such  cases  proveable.  of  bank* 
A  verdict,  indeed,  is  only  primd  facie  evidence  of  a  debt,  ™P*cy- 
which  the  creditors  of  the  bankrupt  are  at  liberty  to  (3) 
impeach,  and  into  the  circunostances  of  which,  if  impeached, 
the  commissioners,  as  we  have  before  seen(4f),  are  bound  to 
enquire.    Where  the  plaintiff,  however,  in  on  action  of  Before 
trespass  (having  obtained  a  verdict)  signed  final  judgment  SJ^™** 
^ort  the  commission  issued,  though  after  the  act  of  bank- 
niptcj,  the  Court  of  King's  Bench  have  lately  decided, 
that  the  judgment  was  proveable^  as  being  a  debt  bondjide 
cootacted  between  the  act  of  bankruptcy  and  the  issuing  of 
the  commission,  within  the  meaning  of  the  46  G.  3.  c.  1 35. 
S.2.— and,  consequently,  within  the  meaning,  also^  of  the 
forhf-seventh  section  of  tfie  new  statute,  which  adopts  that 
clause  of  the  former  act.  (5)     And  in  a  still  more  recent  After  com- 
case,  though  the  judgment  was  not  actually  signed  till  three  mi^nion. 
days  afier  the  commission  issued,  it  was  held,  nevertheless^ 
to  rebte  back  to  the  first  day  of  the  term  in  which  it  was 
signed— and  this  being  before  the  issuing  of  the  com- 
mission^  die  judgment  was  held  to  be  proveable.  (6) 

Where  a  creditor  is  entitled  to  prove  in  respect  of  any  Gotta, 
jodgm^l^  decree,  or  order,  he  may  now  abo  prove  for 
the  costs,  though  the  costs  were  not  taxed  at  the  time  of 
tie  bankruptcy.  (7) 

ClJ  Moggridgey.Dant,Wightw.  (5)  Robinson  v.  Vale,  d  B.  &  C. 

>  16.  762. 

3)  JBmi T.  GUbeH,2M.&&.10.;  (6)  Ex  parte  Birch,  4  B.  &  C. 

^  «ee  port, «  CosU/"  880. 

(3)  Ex  parte  Baskieigh,  1  Rose,  (7)  Section  58.;  and  see  post, 
»«.  SecUon  19.  « Costs.**             ^ 

(4)  Ante,  193. 
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the  resi- 
due. 

Mode  of 
proceed- 
ing when 
mortgage 
sold. 


Sectiov  VI. 

Of  Creditors  having  a  Mortgage^  or  equitable  lAen. 

When  8  creditor  has  a  mortgage  from  the  bankrapt,  of 
any  property  pledged  by  him  upon  condition  or  power  of 
redemption  at  a  future  day,  the  assignees  may,  by  the 
seventieth  section  of  the  new  statute,  before  the  time 
limited  for  the  performance  of  such  condition,  make  tender 
or  payment  of  money  or  other  performance,  according  to 
such  condition,  as  fully  as  the  bankrupt  might  have  done; 
and  may  afterwards  sell  and  dispose  of  the  mortgaged  pre- 
mises for  the  benefit  of  the  creditors. 

But  if  the  mortgage  is  forfeited,  and  the  creditor  appre- 
hends it  is  not  equal  to  the  payment  d(  his  debt,  he  most 
then  apply  to  the  commissioners  to  have  the  mortgage  sold} 
and  be  admitted  to  prove  for  the  residue.  Or  he  may,  if  he 
chooses,  file  a  bill  against  the  assignees  for  a  foreclosure  — 
and  that,  even  before  the  execution  of  the  bargam  and  sale 
to  the  assignees  by  the  commissioners.  (1) 

In  order  to  have  the  mortgage  sold,  a  special  application 
to  the  Lord  Chancellor  was  formerly  necessary  (2);  but 
this  maybe  done  now  under  the  general  order (S)— by 
which  the  commissioners  are  directed  to  have  the  mort- 
gage sold,  either  before  them,  or  by  public  auction,  previ- 
ously causing  due  notice  to  be  given  in  the  London  Gazette, 
and  in  such  other  of  the  public  papers  as  they  shall  thinli 
fit,  of  the  time  and  place  of  sale.  The  proceeds  of  the 
sale  (4)  are  to  be  applied  —  first,  in  payment  of  the  expenses 
attending  the  sale,  and  then  in  payment  of  what  is  due  to 


(l)  Bainbridge  v.  Pinhom, 
1  Buck.  135. 

(8)  Ex  parte  Howell,  7  Vin.  101. 
Ex  parte  Cotnitig,  9  Ves.  115.  Ex 
parte  Wetherelly  11  Ves.  398.  Ex 
parte  Haigk,  ibid.  40J.  Ex  parte 
Twogood,  19  Ves,  231 


(3)  Lord  Loughborough,  ^^ 
March,  1794. 

(4|  As  to  the  rulea  for  condflct- 
ing  the  sale  of  the  baakrupt's  pro- 
perty, whether  under  the  geoeral» 
or  a  special,,  order,  see  post,  '*  As- 
signees." 


Sect.  6.3  09  TBB  PROOV  OF  Mbib; 

the  mortgagee  for  principal,  interest^  and  costs;  and  in  case  MorU 
the  proceeds  are  not  sufficient  for  that  purpose,  the  mort-  ^^^*' 
gagee  majr  be  admitted  a  creditor  for  the  deficiency.      But  Intemt 
he  can  only  proTe  for  interest  up  to  the  date  of  the  com- 
mission. (1) 

The  commissioners  have  jurisdicdon,  under  this  order.  At  to 
Co  take  an  account  of  the  expenses  attending  the  sale  of  the  ^^^^J^ 
mortgaged  premises,  and  to  tax  the  costs  of  all  parties.  (2)  account 
And  where  it  is  merely  a  question  of  convenience,  it  will  be 
left  to  the  assignees  to  choose,  whether  the  mortgage  ac* 
counts  shall    be  taken  before  the  conmiissionersy  or  the 
Master.  (3) 

All  personal  securities,  which  are  merely  pledged  or  de-  Pcrsoud 
posited  by  the  bankrupt  with  the  creditor,  may  (we  have  "^^^^^^^^^ 
seen  (4) )  as  well  as  mortgages,  be  directed  by  a  special  also  told, 
order  to  be  sdd  before  the  commissioners  (5) ;  but  in 
this  case  the  assignees  are  alone  entided  to  insist  upon  the 
sale.  (6) 

Where  there  is  a  second  mortgage^   who   does  not  Second    - 
dum  under  the  commission,  but  rests  upon  his  security  g^^^^^^^ 
— whether  it  be  a  legal  or  an  equitable  mortgage  —  neither  to  join  in 
the  commissioners,  nor  the  Lord  Chancellor,  have  pow^  to  ^^' 
compel  him  to  join  in  the  sale  obtained  by  a  prior  mort- 
gagee. (7)    But  where  a  second  mortgagee  elects  to  aban-  But  if  he 
doD  his  security  and  come  in  under  the  commission,  under  ^^^^)||||^ 
the  impression  that  the  first  mortgagee  will  not  receive  right  to 
snffirient  by  the  sale  of  the  estate  to  pay  oflP  his  mortgage^  ^^  ?^ 
but  upon  a  sale  there  turns  out  to  be  a  surplus,  —  the  it. 
second  mortgagee  in  this  case  will  not  be  allowed  to  with- 
draw his  proof,  and  be  remitted  to  his  mortgage.  (8)  When  Where 
the  second  mortgagee  will  not  consent  to  join  in  a  sale,  the  ^^^a-M 

(1)  Ex  parte  Wardett,  C.  B.  L.  (5)  Ex  parte  £Rfii0r,€.B.L.lSS. 

195.    Ex  parte  Harey^  ibid.    Ex  (6)  Ex  parte  TrouMon^  C.B.L. 

pnte  JMger,  4  Ves.  165.  1S4.    Ex  parte  Gariner,  ibid. 

(3)  Ex  parte  Mather^  1  G.  &  J.  (7)  Ex  vMte  Jackson,  5  Ves.S57. 

349.  Ex  parte  Topham,  1  Mad.  38. 

(3)  Ex  parte  Andey,  Bock.  S9S.  (8)  Ex  parte  Doumes^  I  Rofe,96. 

(4)  Ante,  179.  IS  Yea.  S90. 

o  4 
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Mori*  better  plea  teems  to  be  for  the  assigDees  to  reqnesttbe 

^^^*  commissioners  to  call  before  them  both  mortgagees,  and 

reltMi  to  CKamine  them  as  to  the  amount  of  the  principal  and  id- 

jcMD  lo  the  |g|^^g(  ^HQ  QQ  ^2j.  respective  mortgages.    The  assignees 

may  then  advertise  the  estate  for  sale,  subject  to  the  two 
mortgages ;  — *and  if  more  is  bid  for  it  than  what  is  due  on 
both,  the  assignees,  (u*  the  purchaser,  can  in  that  case  re* 
deem  them.  If  there  is  no  advance^  both  mortgagees  will 
then  be  left  to  their  usual  remedy,  and  the  assignees  will 
have  no  further  interest  in  the  premises.  (1) 
When  A  mortgagee  has  a  right  to  have  the  estate  sold  in  the 

^^^^^  same  plight,  as  it  was  in  at  the  time  of  the  bankruptcy. 
ulojaae^  Therefore,  where  the  bankrupt  (b^re  assignees  were 
^'^'  chosen)  was  proceeding  to  cut  underwood  whidi  be  had 

mortgaged,  the  Lord  Chancellor,  upon  the  application  of 
the  mortgagee,  granted  an  injunctioo  to  restrain  him  from 
so  doing.  (2) 
Where  Where  a  mortgagee  wishes  to  bid  at  the  sale  as  a  pur- 

^^j^^^f^  ehaser  of  the  property  mortgaged,  it  is  usual  for  him  to 
Ud  at  sale.  ^Ph  ^7  petition  for  leave  to  do  so  (3),  undertaking  to 
make  good  the  deficiency  between  the  sum  bid  and  the 
price  to  be  fixed  by  the  Master,  in  case  the  latter  should 
not  approve  of  the  bidding.  (4)  But  though  it  is  the  prac- 
tice for  the  mortgagee  to  apply  to  the  Court,  it  has  been 
doubted  whether  such  an  application  is  absolutely  ne- 
cessary; as  it  is  always  competent  to  him  to  pordiaM 
from  the  mortgagor  the  equity  of  redempticm,  and  the 
bankruptcy  does  not  ^eem  to  make  any  diiBference.  (5)  If> 
indeed,  the  mortgagee  has  a  power  of  sale  given  him  bj 
the  mortgage,  he  is  then  considered  in  the  light  of  a 
trustee^  who  is  in  general  disabled  from  purchasing  for 
himself  (6);  but,  in  Bankruptcy,  he  may  wave  his  special 

(1)  2  Chffist  B.  L.  SS5.  (5)  Ex  parte  Hamnumd,  Buck. 

(3)  HampUm  r,  Hodges,  8  Vet.  464.;  and  see  Sugden,  Law  V.  & 

105.  P.  57S. 

(3)  Ex  parte  Ducane,  Buck.  18.        (6)  Downet    v.    OrayebrooU, 
fix  parte  March,  i  Mad.  148.  5  Mer.  SOS. 

(4)  Re  Salitbwy,  Buck.  349. 


8ecL6.]  or  ^he  fboov  of  vgam^  Ml 

power  of  sak^  and  ^ply  foi^  one  in  his  general  cbftTacter  6f  Mart* 
mortgage^  —  wheo  liberty  will  be  given  to  him  to  bid,  the  S'S^- 
sale  beii^  before  the  commissioners!  and  conducted  by 
the  (2)  assignees.     When  a  mortgagee  becomes  the  pur«  When  the 
cbaser  of  the  premises  mortgaged,  he  is  liable  for  the  ex-  ^j^e^^' 
peoses  of  the  sale  -—  if  it  does  not  produce  a  sum  equal  expenses, 
to  pay  those  expenses,  as  well  as  the  amount  of  his  mort- 
gage-(2) 

Sales  by  auction  of  any  real  or  personal  estate  of  the  Auction 
hsoloiipt  are,  by  the  6Stk  section  of  the  statute,  declared  ^^' 
to  be  &ee  from  any  auction  duty.     But  it  seems,  that  pro- 
petty  which  the  bankrupt  has  mortgaged  is  (after  the  mort- 
gage is  forfeited)  not  within  this  exception,  as  not  being  in 
Isv  aoj  longer  the  proper^  of  the  bankrupt.  (3) 

XheaboTe  general  order  of  Lord  Loughborough,  as  to  Asto^^ 
the  sale  of  property  mortgaged,  applies  only  to  legal  mort-  ^"^  '■^"^ 
gages,  and  not  to  equitable  ones ;  in  the  latter  case,  there- 
^^  a  special  order  of  the  Lord  Chancellor  must  be 
obtained  befiMre  a  sale  can  be  had.    An  equitable  mortgage  How  ore- 
is  created  by  the  deposit  of  tide  deeds,  with  an  agreement,  ^^' 
^ther  written  or  parol,   diat  they  are  deposited  as  a 
secQxi^  ioft  the  debt ;    and  the  mere  possession  6[  the 

(l)  El  parte  Hodgton,  I  G.&  J.  real  or  personal  property  of  the 

l^<  bankrupt  are  exempted  from  the 

(3)  Bowles  ▼.  Perringf  2  B.  &  B.  duty,  without  connniDg  the  ex- 

457.   5  Moore,  896.  emption  (as  in  the  19Gr.9.  c.  5S. 

(3)  Coare  ▼.  Creed,  2  Esp.  699.  8. 15.)  to  *^  sales  by  the  order  of 
^x  1,  Mhott^  3  Pri.  178.  Mr.  the  assignees/' the  mortgaged  pro- 
Sagden  in  hb  Law  of  Vendors  and  perty  sold  under  the  iMinkruptcy 
Pbrcfaasen  (p^e  IS.)  thouglit»  that  will  not  be  liable  to  the  dtttjv.  But 
die  decision  m  Coare  v.  Creed  could  both  the  above  cases  were  decided 
not  be  supported ;  but  it  has  been  on  the  principle,  (indq)endently 
SBce  conndersbly  str^igthened  by  of  the  point  nsuie  in  Coare  v.  Creed, 
^  tobsequent  case  of  Reg  y.  Ab-  that  a  sale  of  mortgaged  proper^ 
to>  ia  which  all  Mr.  Sugden's  in-  under  the  general  order,  was  not 
Roionsainimeots,againsttheliabi-  a  *<  sale  by  the  order  of  the  as- 
lit  j  to  the  duty,  were  urged  without  signees,")  that  the  sale,  except  as 
^^  m  the  Court  of  Exchequer,  to  the  equity  of  redemption,  was 
|t^  EdcQy  too,in  his  Treatise  on  the  not  a  sale  of  the  estate  of  the  bank* 
^l^^pt  Law,  (p.  100.)  conceiTes  rupt,  but  a  sale  of  the  estate  of  the 
Wf  M  the  new  act  declares  in  mortgagee, 
gfotnl  terms,  that  all  sales  of  the 
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J^flf^Mffw  deeds,  if  no  other  purpose  of  deposit  is  shewn,  affords  a 
^^      '     presumption  that  the  estate  was  intended  to  be  a  se- 
curity •(  1 )  Disapprobation  has  been  expressed  by  the  present 
Chancellor  of  such  mortgages  being  founded  on  a  mere 
parcl  agreement  (2),  as  leaving  an  opening  to  peijury  which 
the  statute  of  frauds  was  intended  to  prevent;  but  he  con- 
sidered the  doctrine  too  long  established  now  to  be  (S)  dis- 
Validity      turbed.     The  validity  of  an  equitable  mortgage  is  decided 
of,  how       by  the  Court,  without  reference  to  the  commissioners;  but 
blitfhed.       when  the  mortgage  is  established,  a  reference  is  then  made 
to  them  to  take  an  account  of  what  is  due  on  it;  or,  in 
doubtful  cases,  the  Court  will  direct  an  issue.  (4) 
Diflference       In  order  to  discourage  equitable  mortgages  founded  on  a 
whCTcSe'  ^^  agreement.  Lord  Eldon  has  introduced  the  practice 
agreement  of  making  a  difference   in   the   allowance   of   the  costs 
u  in  107^    attending  the  sale  of  the  property,  where  the  deeds  are 
parol.         deposited  under  the  terms  of  a  written  agreement,  and 
where  there  is  no  agreement  in  writing.     If  there  is  a 
written  agreement,  then  the  costs  of  the  petition  for  the 
sale,  and  of  all  fair  inquiries  into  the  validity  of  the 
security,  will  be  ordered  to  be  satisfied  out  of  the  pro- 
ceeds of  the  sale  (5) ;  and  though  the  written  agreement 
requires  the  aid  of  parol  testimony  to  explain  it,  the  mort- 
gagee  will  be  equally  entitled  to  costs.  (6)     But  where 
there  is  no  agreement  in  writing  accompanying  the  deposit 
of  the  deeds,  the  costs  are  ordered  to  be  paid  by  the  mort- 
gagee (7); —  though,  if  the  assignees  oppose  the  petition 

(1)  Ruud  v.  Ruud^  1  Bro.  S69.  Coombe^  17  Ves.ff69.;  and  see  post, 

FeathertUme  v.  Fentrick^  Harford  **  Lien." 

T.  Carpenter^  \bid,  note.   Ex  parte  (4)  Ex  parte  Jenmngt,  iMad. 

Brtu»9  1  Rose,  974. ;  but  see  Lucas  351 .  S  Swanst.  3GO. 

V.  Zhrriih  post,  S04.  (5)  Ex  parte  GarhtOt,  9  Rose, 

(9)  Ex  parte  Hooper^  2  Rose,  78.     Ex   parte    TYvur,    S  Mad. 

aS9.  579.   Ex  parte  Brigkiwen^  Bad. 

(5)  ExparteCbmtfi^,  9Ves.ll5.  148.   £x  parte  Sikes,  Back.  349. 

Ex  parte  Weihereil,  11  Ves.  598.  1  Swanst.  5. 

Ex  parte  Haigh,  ibid.  405.    Han-  (6)  Ex  parte   VauxhaU  Bridii 

key  T.  Vernon^  9  Cox,  19.     Heam  Company,  1  G.  &.  J.  101. 

▼.  JHiO,  15  Ves.  114.   Ex  parte  (7)  Ex  parte  FTorry,  19  Ves.  472. 
Moimtfori,  14Ves.eo6.   Ex  parte 
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Ibr  sale  oo  fiirolons  or  mistaken  groundsy  they  will  then  Mwigageg 
be  ordered  to  pay  the  costs  occasioned  by  such  qppo-  ^^]__' 
atioii.(l)    Such  a  mortgagee,  however,  is  not  the  more 
entkied  to  costs,  because  it  was  owing  to  the  bankrupt  that 
no  regular  mortgage  was  made.  (2) 
It  is  no  answer  to  an  application  by  an  equitable  mort-  When  a 

gagee  for  the  sale  of  a  leasee  that  it  contained  a  covenant  1®?^  ^°* 

,  tains  a 

agaiDst  assigning  without  licence  from  the  lessor,  and  that  covenant 
DO  licaice  had  been  obtained ;  for  the  lessor  might  perhaps  ^!^  ^  *** 
wave  the  forfeiture,  and  the  mortgagee  has  a  right,  as 
against  the  assignees,  to  avail  himself  of  the  advantage 
wluch  he  has  by  the  possession  of  the  lease.  (3)     When  What  paiw 
the  property  is  sold,  Uie  assignees  must  join  in  the  con-  tiesmmt 
Tejaooe;  for  an  equitable  mortgagee  cannot  himself  effect 
a  valid  assignment  of  the  premises  to  a  purchaser.  (4) 

Where  the  deeds  have  been  delivered  for  the  express  As  to  de> 
purpose  of  preparing  a  legal  mortgage,  which  does  not  S^^^f^^ 
afterwards  take  effect,  there  has  been  much  diflerenoe  of  the  pur- 
opisioD,  whether,  or  not,  such  a  deposit  will  of  itself  amount  pj^fjj^ 
to  an  eqaitable  mortgage.     In  one  case  (5)  of  this  kind  -^  a  legal 
where  the  deeds  were  delivered  to  an  attorney  to  prepare  a  mortgage, 
mortgage^  and  bankruptcy  intervened  before  the  mortgage 
was  prepared  and  execute  —  Lord  Thurlow  decided  that, 
BS  the  deeds  were  not  deposited  expressly  for  securing  any 
puticular  sum,  the  creditor  had  no  lien  on  them.     And 
&  William  Grant,  in  a  subsequent  case  before  him,  pro* 
noonced  a  similar  decision.  (6)     But  Lord  Kenyon  de- 
termined, that  such  a  deposit  amounted  in  equity  to  a  mort- 
gage, effectual  from  the  time  of  the  agreement  to  mort- 
gage. (7)    And  in  a  more  modem  case  of  this  description, 
where  the  objection  was  taken,  but  in  which  none  of  the 


(1)  Ex  parte  Sorne^   1  Mad.  (4) HawkmsY.Ramtbottom^i 

«».  138.                                                  .       . 

(s)  Ex  parte  ,  2  Mad.  (5)  Ex  phrteBulieel,  sCox,243. 

^I-  (6)  NorritY,  fVUhmon,  IsVes. 

(3)  Ex  parte  Bagickole^  1  Rose,  192. 

^^  (7)  JBdge  V.  Warthkigtoih  ^  Cos, 

211. 
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Mar^^  preceding  cases  appear  to  have  been  cited.  Lord  Eldon  over- 
^^  '  ruled  the  objection  —  saying,  that  the  principle  of  equit- 
aUe  mortgage  is,  that  the  deposit  of  the  deeds  is  evidence 
of  the  agreement  to  charge  the  estate,  and  that  a  deposit* 
for  the  express  purpose  of  preparing  the  security  of  a  legal 
mortgage,  was  stronger  evidence  of  sudi  agreement,  than 
mere  evidence  of  an  implied  intention.  (1)  Ami  this  cer- 
tainly appears  to  be  more  accordant  with  reason  and  good 
sense,  than  the  principle  of  the  two  preceding  dedsions. 
No  lien.  But  where  there  is  no  evidence  to  explain  what  was  the 

fecT^f  de-  ^^J^^  ^^  ^^  deposit,  the  depositary  in  that  case  has  oo 
poeit  not  lien  on  the  deeds  against  the  assignees.  As  where  a  cos- 
explained.  (QQier  left  a  lease  with  his  bankers,  without  stating  for 
what  purpose  it  was  left,  —  it  was  held,  that  the  liankers  had 
Deposit  no  lien  on  it  for  their  general  balance.  (2)  So,  also,  a  de- 
mirooM  P****^  ^^  deeds  for  a  particular  purpose  will  not  give  the 
does  not  depositary  a  lien  upon  them  for  any  other  puipose ;  as 
Sr^an- ^  where  deeds  are  deported  in  order  to  obtain  Jiaiher 
other.         credit — this  will  not  create  a  lien  upon  them  for  what  is 

due  in  respect  of  money  previousli/  advanced.  (3) 
Where  A  deposit  of  only  part  of  the  title  deeds  of  an  estate,  if 

^I^^  there  is  written  evidence  that  the  object  was  to  create  a 
lifipffffitH,  security  upon  the  whole  estate,  will  render  the  mortgage 
as  complete,  as  if  all  the  Heeds  had  been  deposited.  (4) 
But  where  a  bankrupt,  having  agreed  to  execute  a  mortr 
gage  to  one  creditor,  deposited  with  him  all  the  title  deeds 
to  an  estate,  except  the  immediate  conveyance  to  himself— 
and  deposited  that  conveyance  with  afwiker  creditor  as  a 
security  for  his  debt,  promising  to  send  him  the  remainder 
of  the  title  deeds  —  but  there  was  no  written  agreement  in 
the  case  of  either  deposit,  —  the  Lord  Chancellor  held, 
that  neither  creditor  had  either  separately,  or  collect- 
ively, an  equitable  mortgage  on  the  proper^  (5);  as  it 

.    (1)  Ex  parte  Bmee,  lRose»574.        (4)  Ex  parte  WtikereO^  11  Ves. 

(2)  Lueag  v.  JDorrienj  7  Taunt.    598. 

164.    1  Moore,  S9.  (5)  Ex  parte  Pearwe,  Buck.  S^S. 

(3)  Mowtfwd  T.  &otf,  I  Turn. 
974.   S  Mad.  54. 
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was  not  ihe  intention  that  the  first  creditor  should  hare  a.  Mhrfgaget 
mortgage  until  an  actual  one  was  executed  to  him  —  and  the  ^^__^ 
other  was  not  to  haTe  an  equitable  mortgage,  until  he  got 
possession  of  the  whole  of  the  title  deeds.  Where,  how- 
ever, a  bankrupt  deposited  all  the  title  deeds  with  a  cre- 
ditor to  secure  a  sum  of  money — and  afterwards  firaudn- 
lenttjr  got  possession  of  two  of- them,  and  deposited  those 
two  with  another  creditor  for  money  advanced,  —  the  first 
creditor  was  held  not  to  have  lost  his  lien  by  so  parting 
with  the  deeds,  and  to  have  a  preferable  claim  in  equity  to 
that  of  the  last  creditor.  ( 1 )  Indeed  it  should  seem,  in  such 
&  case,  that  the  last  creditor  would  have  no  lien ;  for  it  has 
been  held,  that  a  person,  who  wrongfully  obtains  the  pos- 
session of  deeds,  and  deposits  them  with  another  in  con- 
sideration of  an  advance  of  money,  confers  upon  the  de- 
positary no  lien  on  them  —  notwithstanding  the  transaction 
^2sbmdjlde  on  the  part  of  the  depositary,  and  he  had 
flo  notice  of  the  wrongful  possession  of  the  other  party.  (2) 

A  deposit  of  copies  of  the  Court  rolls  of  copyhold  pre-  Depoiitof 
mises  is  such  a  deposit,  as  will  create  an  equitable  mort-  court  roUi* 
gage.  (8) 

A  deposit  of  deeds  in  the  hands  of  a  third  person  — -  who  Depooi 
roaj  be  fcirly  called  a  third  person,  abstracted  from  both  TP.^* 
parties  — may  be  a  good  equitable  mortgage.     But  where  penon, 
the  bankrupt  had  deposited  deeds  in  the  hands  of  his  own  ^^i^  t^^^ 
wife  on  behalf  of  the  creditor,  Lord  Eldon  said,  it  would  rupt*s 
he  too  dangerous  to  hold,  that  the  wife  of  the  bankrupt  was       ^ 
to  be  considered  a  depositary  of  his  title  deeds,  for  the 
benefit  of  any  particular   creditor ;    and  that,  therefore, 
such  a  claim  to  an  equitable  mortgage  could  not  be  sup- 
ported. (4)     And  where  a  third  person  advanced  money  to  When 
4e  bankrupt,  at  the  same  time  when  the  depositary  made  ^hird  per- 
^vances  to  him,  and  it  was  verbally  agreed  that  the  de-  nmces 

(1)  Ex  pane  Meux^  Ex  parte    Parker^  2  T.  R.  376.     Ex  parte 
**■<*»«*,  1 G.  &  J.  116.  240.  Neslfitt,  2  Sch.  &  Lef.  279. 

(3)  Hooper     v.     Ramtboitom^        (?)  Ex  parte  Warner^  1  Rose^ 
^  Caaip.  121.;  and  see  Hmpv  v.    886. 

(4)  Ex  parte  Commg^  9  Ves.  115. 
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MartmigeM  posituy  WB8  to  retain  the  deeds)  as  a  security  ibr  die  odicr 
*^_1*  person  as  well  as  for  himself,  —  Lord  Eldon  reused  to 
money,  extend  the  lien  beyond  the  advance  of  the  actual  de- 
notoctrad  P^^^i?  ^  though,  if  the  depositary  bad  advanced  nothinj^ 
beyond  then  he  thought  it  might  have  been  evidence  of  bis  being 
^^*  a  trustee  for  the  other  person.  (1 )     But  where  deeds  were 

pose  oiT'     deposited  by  a  written  agreement  with  bankers  as  a  secority 
depofit       for  monies  advanced,  or  to  be  advanced  by  them,  and  an 
^^J^     alteration  took  place  afterwards  in  the  firm,  and  money 
l^  a  6ul>>    transactions  were  had  with  the  new  firm,  — it  was  held,  that 
m^J^^      if  it  appeared  to  be  the  agreement  or  intention  of  die 
ment.         parties  (notwithstanding  the  agreement  might  have  been 
by  parol)  that  the  deeds  originally  deposited  were  to  be 
held,  as  a  security  for  advances  by  the  nno  firm  —  that 
would  be  su  fficient  to  give  the  new  firm  a  lien  on  the 
deeds ;  for  though  the  deposit  originally  was  only  for  a 
particular  purpose,  yet  that  purpose  might  be  enlarged  by 
a  subsequent  parol  agreement.  (2) 
Wb^  de>       A  transfer  of  deeds  from  a  depositary  to  a  tliird  person 
tttin^B      (^ho»  B^  ^^  request  of  the  bankrupt,  discharged  the  debt  due 
deed*  to     from  the  bankrupt  to  the  depositary)  was  held  not  to  be  such 
~|~  ^'    an  assignment  of  them  firom  the  depositary,  with  reference 
to  the  time  of  original  deposit,  so  as  to  overreach  an  act  of 
bankruptcy  committed  before  the  transfer,  and  against  die 
express  words  of  a  defeazance  on  a  warrant  of  attorney 
firom  the  bankrupt,  stating  that  the  deeds  had  been  de* 
posited  with  such  third  person  by  the  bankrupt*  (S) 
Depout  to       A  deposit  of  deeds,  in  order  to  give  a  party  a  further 
^^^f^    security  for  an  annuity  previously  granted,   is  a  valid 
equitable   mortgage,    and  not  within  the  provisions  of 
the  Annuity  Act  (4) ;  such  deeds,  therefore,  need  not  be 
registered. 

(I)  Ex  parte  Whitbread,  1  Rose,  parte  Alexander,  1  G.  &  J.  409.  E^ 

S99.    J  9  ves.  209.  parte  Lloyd^  ibid.  589. 

is)  Ex  parte  Ketutngton^  S  Ves.        (3)  Ex  parte  Coombt,  1  Roie,fi65. 

).  79.  Ex  parte  Mardi^  2  Rose,  1 7  Ves.  369. 
239.   Ex  parte  Bnmm^  ibid.    Ex       (4)  Ex  parte  Pnce^  Bock.  221. 
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Where  tide  deeds  were  deposited  to  secure  a  particalar  Mort* 
sum,  and  afterwards  a  further  sum  was  advanced  by  the  ^^^*' 
creditor;  after  which,  and  also  after  the  act  of  bankruptcy,  Difference 
a  memorandum  was  signed  by  the  bankrupt,  charging  the  ^  ^^.  '''^' 
deeds  with  the  payment  of  such  further  sum,  as  well  as  the  ca^  of  an 
ordinal  sum  advanced  by  the  creditor,  —  it  was  held  that,  '^*?^*_, 
tbe  memorandum  not  being  hostile  to  the  original  agree*  mortgage. 
inent,  the  signature  of  it  after  the  bankruptcy  did  not  affect 
the  deposit  of  the  title  deeds  which  took  place  befbre;   and 
that  the  creditor  was  entitled  to  a  lien  for  the  whole 
anioimt.(l)     But  if  a  mortgage  be  by  deed^  a  further 
charge  by  parol  cannot  be  tacked  to  the  original  mort- 
gage debt  (^) ;  for  where  the  first  mortgage  is  by  a  legal 
conveyance,  the  mortgagee  is  never  permitted  afterwards  to 
hold  the  estate  as  further  charged,  not  by  a  legal  contract, 
bot  by  inference  from  the  possession  of  the  deeds.     I^ 
however,  the  further  charge  is  by  bond  —  though  it  is  ob-  Where 
scardy  worded  as  to  the  agreement  between  the  parties  —  charts  bv 
that  may  be  so  tacked.  (S)  And  a  first  mortgagee  is  entitled  bond : 
to  tack  a  subsequent  judgment,  docketed  before  the  exe-  by  judg« 
cuuon  of  the  second  mortgage  though  no  execution  on  ^^^^ 
the  judgment  had  issued  at  the  time  of  the  bankruptcy.  (4) 

Whether  a  mortgagee,  having  the  legal  estate  before  Whether 
the  act  of  bankruptcy  of  the  mortgagor,  can  tack  a  second  ^^^^^^ 
"^''4*8'^  made  for  further  advances  after  the  act  of  bank-  tack  a  se- 
nipicy,  and  without  notice  of  the  bankruptcy,  is  a  point,  condmopt. 
which   is   still  left  in  considerable  doubt  by  conflicting  the  act  of 
decisiona.     Lord  Erskine  decided  that  he  could  not  (5) —  ^^^~ 
founding  his  judgment  upon  what  fell  from  Lord  Redes-  without 
dale  (6)  and  Lord  Eldon(7)  in  two  preceding  cases.     But  notice. 
more  freight,  according  to  Mr.  Sugden,  was  given  to  those 


25.    17  Ves.  227.   Ex  parte  WkU-  397. ;  and  see  1 1  Ves.  617. 

irwd,  19  Ves.  209.     1  Rose,  299.  (5)  Ex  parte  Herbert,  13  Ves. 

Hx  parte  Heame,  Buck.  165.  183. 

(^)  Ex   parte  Hooper,  2  Rose,  (6)  Latotwhe  v.  Lord  Dufuany, 

32S.   19  Ves.  477.    lMer.7.  1  Sch.  &  Lef.l 52. 

(3)  Es  parte  Haarm^  Buck.  165.  (7)  Ex  parte  Knoti,  1 1  Ves.  eo9. 


Mort*  dhstti  Atfi  he  tfadiikt  tbef  in  fdct  4li8«l»^  ^^in*  4i(3eed 
^^^'  neither  indicate  any  veiy  strong  opinidn  on  Ae-Mj^etiiK^^) 
Opposed  ID  these  dicta,  and  to  Lotd  Ersldft^  judgHMMrt^ 
are  two.  eases^  which  decide  that  eacB  a  mortgajjWKiH  tank 
ft  second  mortgage  under  the  above  eircnmstaftcM  •Ona^rf 
these  WM  before  Lord  Talbot  (2),  ia  wkieb  be  held  lbai4fai 
mortgagee,  not  having  bad  notice  of  the  bankrupWy,  Mighl 
nake  use  of  his  prior  legal  estate  as  a  pfoaigthm  A|pMft 
the  commission — and  in  which  also  be  todc-lhd'^ 
tinction(3),  that  a  secret  act  of  bankruptcy  4id  flotpteveiC 
tacking,  as  a  commission  issued  actaally  did— -wKkb^* 
then  held  notice  to  all  the  world.  In  the  other  case  (4)  fwkM 
was  first  before  the  Lords  Commissionen)  thebaiJcraplJMi 
made  a  mortgage  to  A.,  -«*•  and  after  a  commission '^isMrf 
f^nst  him,  made  another  to  B^  who  obtaioed^ft  aSMgMMiit 
of  the  first  mortgage  without  notice  of  the  commission  v*^ 
and  it  was  held  by  two  of  the  Lords  CommissioiierB  agstaik 
the  third,  that  the  prior  mortage  did  net  pnMf%^ 
mortgage  subsequent  to  the  commission,  and  -thbt-tift 
assignees  might  redeem,  upon  payment  only  of  tbe^BM^ 
due  on  the  first  mortgage.  7his  decision,  however,  af^sstt^ 
to  have  been  afterwards  reversed  on  appeal  t^  tbe'HiMMfe 
of  Lords,  when  the  estate  was  ordered  to  be  sold,  and  A^ 
'be  paid  the  money  due  on  the  second  moftjg«idg0(l^;^ 
that,  according  to  the  final  decision  of  the  case,  it  ^ifW^xth 
sidered  that  a  mortgagee  might  tack  a  second  aaor^df^ 
i  notwiljistanding  it  was  made  subsequent  to  thto  eoarnsisBiolty 

provided  lie  had  no  notice  (6)  of  the  issuing  of  tbe^^cdi*- 
mission.  If,  however,  the  second  inoitgage  bi^ypaato'lie 
made  more  tlian  two  calendar  months  prior  totfae sofiAr 
mission,  though  after  the  act  of  bankruptcy^  then' ttelt»*is 
no  doubt  that  the  mortgagee  would  have  a  rigl^t  tp  tack, 
under  the  provisions  of  the  dls^  5<^m  of  the  ixtfi^.stsitifie« 

(1)  Sued.  Law  V.  &  P.  721.  (4)  HtteA«)c*v.flWfe«<*,JVfern. 

,     (21  Cdlet  V.  De  Go&t,  Forrest,    157.  ,    .  '*  -  ,i^    '. 

es.'^  '  <5>  Bugdea,  V%  ftl^^s*  '- 

(5)  Per  Lord  Eldon,  1 1  Ves. ei  5.       (S)  And-  see  S^mer^^  Bt^oit, 

4B.&A.8Sd.  *-    - 
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Theiodor  of  an  citale  Im  a  lioi  od  it  fer  the  paiw  MoH^ 
Amt  mamj(l\  oo  the  priodple  that  payment  is  aa  *^^' 
tmwnriil  pvt  of  the  ooQtraet;  and  if»  upon  a  re-sale  after  Lien  of  • 
the  iMbopfei^  of  the  purchaser,  the  estate  produces  less,  ^^^/^ 
^  vtsdor  may  apply  the  proceeds  of  the  sale,  first  in  chaie 
iMlwAtfioQ  of  die  charges  of  sale,  and  then  of  the  purchase  "b^^* 
■ooq^  sod  be  permitted  to  prove  for  the  de6ciency.  (2)  And 
dMMgli  the  fendcNr  may  not  have  conveyed  the  estate  to  the 
baakrapt — and  consequently  has  both  the  legal  and  equit* 
able  title  in  himsdf —  yet  he  may,  if  he  chooses,  apply  for 
s  nle  of  the  premises  in  discharge  of  his  lien  for  the  un- 
psid  pnchase  money,  and  prove  for  any  deficiency  not 
ntafied  by  the  produce  of  the  sale. (3)    And  where  the 
midar  agreed  to  sell  the  bankrupt  some  standing  trees,  to 
be  cot  sad  taken  away  within  a  limited  time,  and  the  bank- 
nqit  est  and  took  away  only  part  of  them,  before  the 
btokropicy, — the  vendor  was  held  to  have  a  lien  upon 
vbit  were  still  growing,  and  to  be  entitled  to  prove  for  the 
iiDooiit  of  the  price  of  those  taken  away.  (4)    But  where  a 
vendor  aoU  timber,  which  was  already  felled  and  severed 
from  the  feeehold,  and  the  vendee  took  away  part  of  it,  and 
then  becune  bankrupt, —  it  was  considered  doubtful  in  this 
caa^  whedier  the  vendor  had  a  lien  upon  the  remainder — 
00  tbe  groond  of  the  partial  delivery  amounting  to  a 
defiveiy  in  law  of  the  whole ;  and  an  issue  was  directed 
on  die  point.  (5)     The  vendor's  lien  is  not  discharged.  When  lien 
bj  bis  tsking  bills  of  exchange,  or  any  collateral  security,  "hamd 
Cv  die  amount  of  the  purchase  money  —  unless  it  can  be  by  taking 
ibova,  diat  he  agreed  to  rest  on  such  collateral  security.  (6J  ^^^'i^J* 
But  where  it  was  agreed  between  a  mother  and  a  son, 
diia  ahci  should  join  in  conveying  her  life-interest  in  an 

(l}See  the  cases  in  Sugden,  Law  (5)  Ex  parte  Gwynne,  IS  Vei* 

tf  V.  ft  P.  di.  IS. ;  and  post,  379. 

Ck.XL  Pm  8.  '^  Lien."  (6)  Ex  parte  Loarmg,  9  Rose, 79. 

(9)  Bowieg  V.  Sogers^  C.  B.  L.  Grant  y.  Miiit,  S  Ves.  &  B.  SOS. 

19.  Rx  parte  HtaUer^  6  Ves.  94.  Hnghet  v.  Kearney,  1  Sch.  &  Lef. 

(a) Bx  parte  Gyde^  1 G.  ft  J.S93.  1S6.    Ex  parts  Parka,  1  G.  ft  J. 

{^)  imem.  4  Moat.  B.  L.  Appen-  SSS. 


fM  ov  fas  moQir  of  bbbts.  [Cii.9. 

Jfoy»  estete  to  a  parchoser,  the  son  iiiidert«kiiig  ia  coander- 
^^^  alion  thereof  to  aecure  to  her  aa  aimai^ — and  afior  tht 
executioo  of  the  eonveyaooei  aod  befose  the  annuity  vas 
securedf  the  son  became  bankrupt, — it  was  hdd^  that  the 
mother  was  not  entitled  to  prove  for  the  valoe  of  the  life- 
eatate,  but  only  for  the  value  of  the  annuity^  and  the  arrears 
at  the  date  of  the  bankruptcy*  (1 ) 
When  Where  money  has  been  advanced  by  a  creditor  to  tin 

fiii^!^^t  ^i^l^i^^Mf*^  either  upon  a  mortgage^  or  odier  security,  wbidi 
proof         finis  in  consequence  of  the  bankruptcy  intervening,  proof 
'^^^     nay  be  always  made  for  the  amount  of  the  money  ^ 
vaoced^  in  respect  of  the  contract  imfrfied  by  law,  from  the 
loan.  {2)    And  the  same  where  the  securitgr  fitila  for  want 
of  a  proper  stamp.  (S) 
ilppliefr-         If  a  security  is  deposited  by  a  banknqpt  genendly.  with 
f^c^y.     ^  creditor,  to  indemnify  htm  for  a  balance  dien  dK»  awi 
for  such  sums  of  mon^  as  shall  be  afterwards  advanced'- 
and  at  die  time  of  the  bankruptcy  the  creditor  has  two 
demands  against  the  bankrupt,  the  one  proveable  nodtf 
the  commission,  and  the  other  not, — he  may  apjif  Us 
aecurityi  in  the  first  places  to  reduce  that  demand  whidi  is 
not  proveable.  (4) 
Wbm  "Where  a  creditor  had  an  assignment  from  the  baakrspt 

insures  ^^  ^  contingent  interest,  to  secure  in  part  a  debt  exoeediog 
i^ntt  the  value  of  such  interest,  and  the  creditor  insured  against 
nncy^and  ^®  contingency,  and  upon  iu  taking  effect  received  the 
retfares  sum  insured,  —  it  was  held,  that  he  could  not  prove  for 
^^i^  the  whole  debt;  but  that  the  sum  recovered  (being allowed 
what  he  had  expended  for  effecting  the  insurance)  must  be 
deducted  from  the  proof.  (5) 
Goods  Goods  pledged  as  a  security  for  money  advanced,  are  in 

iJl^^^l^   the  nature  of  a  mortgage,  and  can  only  be  redeemed  upon 

'1)  ExparteJ7rocsaiti,Buck.406.  (4)  Ex  parte  Hmoard^  C.  B.L. 

.21  Ex  parte  Cmmg^  9  Ves.  115.  1S4.    Ex  parte  Arkkjf,  Ibid.  126. 

(3)  Mve$  ?. HodgsiKi,  7T.R. 241.  £x  parte  Hunier,  6  Ves. 94^ 

Bwy^  ^M,  1  Esp.  129.    Brawn  (5j  Ex jnrte  Andrewt,  aRose, 

V.  WaUi,  1  Taunt,  353.     Wiittm  v.  410.    S.  Cf.  1  Madd,  573. 
Fytor,  4  Taunt.  988. 
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payment  of  Ae  money,  for  which  they  are  pledged.     Bnt  Mort- 
when  Ae  person  pledging  becomes  bankrupt,  they  cannot  ^^^'' 
be  retained  (like  title  deeds  in  the  case  of  an  equitable  mort-  retained 
p^)htstiseque9a{\)  advances.    And  goods  pledged  ex-  jJJJ^"^ 
pressly  tt  secure  a  creditor,  who  has  previoosiy  accepted  and  vances. 
piBKf  Mb  drawn  on  hrm  by  the  bankrupt,  are  released  from 
furtber  charge^  as  to  other  bills  taken  up  and  paid  subse- 
qtientty,  -^  if  the  ambnnt  of  the  t^gimd  sum,  paid  on  account 
sT  tke  hflAkrupt,  had-  beeff  repaid  to  the  creditor,  without 
Ae  goods  being   sold,  (f )     A    creditor    having    goods  Whencre- 
pWged  irfih  hitn  in  part  security  of  his  debt  —  if  he  wishes  ^^^  ^y 
to  prove  Tor  the  purpose  of  voting  in  the  choice  of  as*  value  tec 
signees;  and  there  is  not  sufficient  iimt  previously  to  have  "P^J  '**® 
a  sale ^ may,  on  petition,  obtain  an  order  that  a  value  prove  for 
fihafl  be  set  upion  At  goodr,  according  to  the  market  price  ***®  *^ 
of  tbe  day  of  the  choice  of  assignees,  and  prove  for  the 
<Urere»ce  hetirtetk  such  valne  and  the  amount  of  iris  debt ;  — ^ 
Ae  ci^itor  undertaking  that,  if  the  goods  sell  for  more 
than  the  vdue  so  set  npon  them,  the  excess  of  the  proceeds 
shall  be  fbr  the  g^sneral  benefit  of  the  creditors.  (S }    But 
where  it  appeal,  clearly,  that  the  delivery  of  the  goods  is 
not  a  pledge,  but  aMonnts  to  an  undue  preference,  such 
an  order  wili  not  be  made.  (4)    The  selling  of  a  pledge  by  Selling  a 
a  credftor,  witfaotit  applying  first  to  the  commissioners,  ^^^^ 
does  Ota  (if  there  is  no  fraud  in  the  transaction)  destroy  prevent 
kis  right  to  prove  the  remainder  of  his  debt  (5)  P'^'- 

The'agent  of  a  bankrupt  attorney  may  prove  the  amount  Agent  mnr 
rf  bis  wbirfe  debt,  notwithstanding  he  retains  in  his  hands  ^^^  ^^ 
certain  securities  and  papers,  which  came  into  his  posses-  pers,  &e. 
sioo  as  such  agent,  and  upon  which  he  has  a  lien.  (6) 

(1)  fmdtrute  v.  IFifftf,  S  Bro.        (S)  Ex  parte  Greenwood^  Buck.    . 

SI.  Adam  v.  Oaxton^  6  Yes.  726. ;  9S3. 

^  lee  JkfuMray  v.  Metcalfe        (4)  Ex  parte  Srmih^  3  Bro.  46. 

^c.Cas,4lg.  2  Vem.  691.  Jones  Ex  parte  Barclay,  I  G.  ft  J.  279. 
▼.  StoA,  2  Vea.  372. ;  afterwards        (5)  Ex  parte  GeUer,  8  Madd. 262. 
'evened  ia  Dom.  Proc  [6}  Ex  parte  Stecie,  16  Ves.  164« 
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Section  VIT. 

Bjtke51jejBElMiortlieiNiir  gtatnte^  any  penai  ^iio 

has  given  credit  to  die  bmknipl  upon  vdMUe  oaasidv- 

ation  Ibr  sdj  idoimj^  irlucli  AaH  not  baw  beooms  pojaUe 

hImi  soch  bmknipt  cnmmiHwl  m  act  of  badmiplcj** 

wfadber  tlie  credit  as  gtfoi  iqMm  any  wittta  uaaixf 

cr  not «- any  {Kore  hit  debt,  aa  if  d^  same  fras  pqfihiQ 
pNMntlyt  and  reoeire  difidends  eqoally  with  dbe  other  cm- 

diM%  dodnoliqg  only  a  vdhate  of  interest  at  tlieiile  of  5L 

jcrcwtt  to  ba  ^mmpntwi  from  tbe  drriaratifln  of  aiUiitad» 

!(>  to  tba  tiaae  ancb  debt  voold  have  become  payabk^  a^ 

coidi^f  to  tbe  tenns  npcn  which  it  was  contrecied. 
This  section  is  neaily  the  same  as  the  9th  aeetioB  of  lbs 

48  Gee^  S.  e.  ISU  vhkhiias  fnmed  to  reaaedy  nmiy  » 
conreniencm  under  the  ibnwrBankraiithufs.  Far»lxfae 
diatatauit^  if  a  creditm  had  no  aeoaiity  fiur  his  ddbt  m 
wnia^{l)^  and  it  was  not  pnynfak  titt  aaer  his  ddbtor  be» 

came  benbrept — as  in  the  case  of  goods  aold  to  dn  bsnb* 
mpt  ifion  a  certain  credit — the  creditmr  was  laaable  to 
Forebtt  deUnnder  dmcommission;---adimbi%,  whifib 
was  piodncdve  of  ei|iial  injnslioe^  both  to  thecneditQr  sod  tin 
hnaknqit.(S)  Bntnow^fajtheaboreeeedomnUddblscsa* 
treetod  befare  the  not  of  bankn^lcjy  thongh  not  due  till 
efteiwnvd%  can  be  piored»  whether  there  is  a  writtensecastf 
or  no^  snb|ect  only  to  a  deduction  of  51.  jaer  cen^  diamait 


Skcnow  VUL 
Gmtit^eniDAs. 


VMMify        Contingent  ddbts  were  ibnnerty  not  proredAa  noder  s 
1???.^!^  coromissiont  wbethtf  die  contio^ency  was  certaiii^  or  im- 

(I)  E»  pattcJB,  f  tViyy,  tP.       W  ^^  /Wdse  t.  Jkmim, 

•  Smlus. 


certain,  udeM  it  had  happened  before  the  act  of  bank*  OmikgiKi 
niptcy.(l)   Thus,  even  a  bill  of  exchange  (where  the  ^^^' 


contkigtiicj  is  certain)  if  not  due  till  after  the  bankruptcy,  contin- 
conU  not  (before  the  7Geo.l.  cSl.)  be  proved  (2);—  fjjjijj 
afiMKlhaa:a  debt  on  a  policy  of  ineurance  (where  the 
mtogaejr  is  uncertain)  couU  before  the  19  Geo*  2.  c  38*, 
Bokai  file  contingency  had  taken  eflfect  before  the  bank^ 
f^qi^  And)  in  more  recent  times,  a  bond  to  seevte 
the  nfiacaig  of  stock  <mi  a  pardcukr  day  cookl  not  bcr 
pniei^  miesa  the  day  had  arrived^  or  the  condition  was 
faraiuB  before  the  bankruptcy.  (3)  Nay,  even  a  wamnt 
of  sttoQify  lo  ODofoas  judgment  for  an  existing  debt^  bdng 
ncompoued  with  a  defeasance  that  jui%nient  should  not 
be  QDtiEni  up  unless  de&ult  was  made  in  payment  by  a 
ptrticulsr  day*  could  not  be  proved*  if  the  bankruptey  took 
phos  bofaie  that'  day  arrived.  (4)  Many  subtle  and  refined 
diniiictiDiii^  aiso}  were  drawn  between  debts  aeenUng  pay^ 
^mn,  cfKitingency-*— ftnd  present  debts  liable  to  be  de^ 
fiatedotkh  coniiugmicy.  (5)  These  cases  (as  Mr«  Eden  baa 
dttemd  in  his  able  exposition  of  the  new  sutute(6))  will 
be*  beotiflfarth  merdy  matter  of  curiosity,  in  consequence 
of  the  impartHit  sdtBfation  made  by  the  statute  in  the  proof 
ef  tUt  species  of  debta;-— an  alteration,  that  is  certainljif 
Mt  ibe  lent  valoiAle  of  the  different  amendments  in  the^ 
kwof  Bsakrvptoy^  whedier  considered  with  a  view  to  tfie 
of  siAatantial  justice^  or  to  the  disentangling  tbitf 
of  proof  firom  the  intricacies,  with  which  it  was  so 
bog  paipiexed.       » 

The  following  is  the  alteration  to  which  allusion  has 
beentnadet 

By  section  56  of  the  new  act,  if  any  bankrupt  shall,  be-  Bat  now 
fere  the  issuing  of  the  commission,  have  contracted  any  PJ^jesble 

(1)  fis  parte  JB.  /.  Cmipaiuf^  (s)  CdhoM  v.  CMMacf,  atj                 ' 

9P.Wiiif.39$i   ExpAfteG^roonttf,  sStr.867.                                                   ^"^ 

)Atk;lls.^Et  parte   l^tfrir^;  (3)  fihi  parte  Ai^,  S  Vei.  S?4.      -^^    -^-A-^ 

II%U<>>  .Btmcock  y.  EniwUUc,  .  (4)  Simnes  y.  Planck.  8T,R.3S6« 

3TJt435:    ^  '*'  f^Ibid, 
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Oomtmgitai  debl  payable  on  a  ooatiiigency}  which  shaU  dqI  lum  hap* 
^^'         pened  before  the  issuing  of  the  oon»niasioD»  the  person 
before  or    with  whom  the  debt  has  been  contracted^  may,  if  he  think 
"'^^l^     fit,  apply  to  the  oommissicners  to  set  a  value  upon  it,  and 
gency.        may  prove  the  amount  and  receive  dividends  thereon;  or,  if 
the  value  shitU  not^  be  ascertained  before  the  contkigency 
happens,  he  may  then,  after  the  contingency,  prove  in 
respect  of  the  debt,  so  as  not  to  disturb  any  former  din* 
dend.  He  is  however,  of  courses  prevented  from  proving,--* 
If,  when  the  debt  was  contracted,  he  had  notice  of  any  act 
of  bankruptcy  committed  by  the  bankrupt 
Whether  a      Under  this  section,  Mr.  Eden  thinks,  that  there  is  no 
^r^Ds^-^    reason  now,  why  a  guarantee  for  payment  of  goods  shooU 
inentof      not  be  proveabk  against  the  bankrupt  guaranteeing  the 
S^^*  ki     payment,  though  the  credit  given  to  the  purchaser  he  not 
before  ere-  expired  (1);   as  welt  as  a  guarantee  by  the  bankrupt  to 
^^  b«d.      ^P^y  money  lent  to  a  third  person,  on  receivipg  previous 
notice  —  although  no  notice  has  been  g^ven  brfore  die  com- 
mission. (2)    In  each  of  these  cases,  the  daim  of  the  creditor 
ag^nst  the  bankrupt  has  certainly  been  held  to  be  oontin- 
gent;  butt  at  the  same  time^  it  seems  rather  difficult  for  the 
con^missioners  to  set  a  value  on  the  chauee  of  payment  by 
the  principal  debtor  —  there  being  no  rates  of  premium 
yet  calculated  for  insurance  against  dishonesty,  or  io^ 
solvency.    I^  indeed,  the  credit  had  expired  in  the  one 
case  —  or  notice  had  been  given  in  the  other —  and  de- 
fiiult  made  by  the  principal  debtor — then,  as  a  matter  of 
course,  the  creditor  could  prove  against  the  guarantee* 

For  further  observations  as  to  the  proof  of  con- 
tingent debts,  —  see  post :  "  Marriage  Articles,"  **  An- 
nuities,"*  "  Bonds,"  "  Insurance"  "  Costs,"  «  Damages," 
«  Sureties" 

(1)  £x  parte  Gwdaa,  IS  Ves.       (s)  Exparte  Afiad;  14 VeklS».; 
S86<  and  te^  Uttentm  v.  Femm^  3  T. 

R.S^  4T.R.5W. 
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8£CTl6N  IX. 

Creditors  by  Matnage  Articles* 

The  Courts   were    fbrmerly  much   hampered  in  {tie  Former  in* 
relief,  which  they  were  able  to  afR>rd  the  Bankrupt's  wife  conjcni- 
and  children,  under  any  settlement  or  bond  made  by  him  from  dit- 
for  their  benefit  at  the  time  of  his  marriage.     For,  as  no  HjjJjJ^  ^ 
contingent  debt  could,  as  we  have  just  seen,  be  proved,  P^^* 
unless  the  contingency  took  place  before  the  bankruptcy^ — 
and  a  provision  of  this  kind  is,   from  its  very  nature^ 
generaUy  uncertain   and   contingent,   by   reason  of  the 
different  limitations  as  to  death  and  survivorship — the  wife 
and  family  of  a  bankrupt  were  often  (under  the  old  law) 
entirely  defeated  of  the  provision  intended  to  be  secured  to 
them,— Lord  Hardwicke  observing,  even  in  his  time,  that 
the  different  acts  then  existing  had  not  made  a  sufficient  pro- 
vision for  the  relief  of  such  sort  of  creditors.  (1)    Thus, 
although  the  husband,  by  marriage  articles  or  bond,  cove- 
nanted with  trustees  to  leave  hb  wife  a  certain  sum,  **  in 
cau  Ae  survived  hiwT —  or  to  pay  to  trustees  a  certdin  sum, 
^  in  case  Ae  diedj  leaving  children  who  should  attain  the  age 
^Sr— and  the  wife  happened  to  be  living  at  the  time  of  the 
banbnptcy, — it  was  held,  that  the  trustees  could  in  neither 
case  prove  the  amount  under  the  commission!  (2)    And  so, 
indeed,  in  every  other  case  where  the  bankrupt  had  con- 
tracted to  pay  money  on  a  contingency,  which  had  not 
happened  previous  to  th^  bankruptcy,  and  which  might, 
or  might  not,  happen  afterwards.   In  some  cases,  however, 
where  the  contingency  had  happened  after  the  bankruptcy, 
and  before  any  distribution  had  been  made  of  the  bankrupf  s 

0}Bxp«rteGrooM«,lAtk.ll7.  Daviet»854.    Ikwkfyy.ThueonAe, 

ItOi  5  Ves.  695.    Kx  parte  Munky, 

(t)ftid.   ExpanoCtuweU^^P.  1  Sch. & Lef. 44.    KxpvteHiara, 

Wini,497.  Bk  parte  Barker,  9  V«i.  a  Ves.  335.    Six  pvte  Alcock,  i  V. 

Ua  7U^  T.  ^^i(c»,  Ld.  Raym.  &B.176.    lRo8e»323.    Brtadim 

1^.   Str.  867.     Ex  parte  Jef*  v.i?ram2ofi,8Swanst.327. 
fi^t  7  Vm.  7S.    Ex  {Mffte  K'wg^ 
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,..     ,.     tfasiMse,  Md  more  especUIy  idien  th6 irife  bad  bhttgy 
»  ^         portion.  1o. her  haBbtnii},  woold  reoommend  Uk  ct^dhm 
to  make-sem^  proviaoo  ibr  her^ — which  w«  in  geomi 
attended  to^O)  •  Anil  «^en  the  assignees  were  obUgad*l» 
come  inlo  a  court  of  eqinQr^  to  compel  the  perfeTmanoe  d 
a  trust)  the  Court  would  then»  as  diey  requifsd  eqaitff' 
nake  them  do  eqni^,  by  secoring  the  intended  setlkment 
to  the  wife.    Where^  howeTer^  the  eontingenqr  was  caUbti 
-—then,  though  it  had  not  happened  before  the  bsnk-b 
niptey^  the  debt  could,  nevertheless)  be  proved  under  tbs 
?GeD.l.  CkSli.,  beiqg  debUum  in  pr^nenii  sohmidwn  m 
Jidtaro^^BB  in  the  case  of  a  bond  payable  at  thedeadi  of  the 
obligor,  or  apon  any  other  event  which  was  sure  to  hsppes 
within  a  reasonable  time«  (2) 
Creditors        But  now,  in  all  these  cases,  where  the  bankrapt  Un^ 
mo^e'^^     himself  to  pay  a  sum  upon  a  contingency,  tbe  trofliaeb  ^ 
under  the   parties  interested  may,  under  the  B6A  section  of  the  tiev 
^1^^^    statute  (S)  already  mentioned,  apply  to  the  commiaBODert 
contiDgent  to  set  a  value  on  their  contingent  interest,  aoch  as  it  iisy 
^'^         be,  and  prove  the  amount  under  die  oommissioni-^or 
they  may  wait  till  the  contingency  happens  •*<-  if  they  think 
that  the  more  advantageous  course  —  and  then  prove  for 
the  whole  sum  that  has  become  payable. 
When  CO-       Where,  however,  the  bond  or  covmant  to  secore  s 
brokea       marriage  portion  was  forfeited  or  broken  befoK  the  bank- 
before        ruptcy^  it  could  alwigrs,  in  such  a  case,  be  proved  under 
rupu^        ^  commission ;  for,  by  the  breach  of  the  condition,  tbe 
debt  af-      penalty  or  sum  covenanted  to  be  paid  becomes  then  a  1^ 

^^eable  •  ^®^^  ^*^     '^"^  though  the  arrears  of  interest,  in  the  pay- 

*  ment  of  which  de&ult  is  made^  are  accepted  after  the  ibr- 

feiture,  it  is  not  such  a  waver  of  the  forfeiture  aa  to  prevent 

(1)  Bx  {Mtfte  Greenway,  1  Atk.       (4)  Ex  parte  Whusknttr,  Dsvies, 

lis.    ExptauMUekeU,ibid.l90.  5S0.  lAck.l]S.    Ex  patte  £M^i 

Et  ftatBGrome,  ibid.  lis.    Hot-^  3  Msdd.  sss.    £x  parte  RoiMU 

Umiv.  CttU^btd,  sVeni.661.  s  Row,  4ie.    Ex  parte'  ^  ' 

VSl)ExpBrteAn^Mf,iBfo.99S.  Suck.  1 1 5. 

[3)  See  ante,  913.  - 
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fter.iMBft^l)   In  evcqr  ca^  alao»  wh«m  there  ute  »  M»i^f 
iewd]r  «t  bur  a^^ntft  ttM.banknipt  before  die  haDkniptejr  ^°'^*'^' 
vpoB  Ihe  iobl^gaUoii  he  had  eotered  intiH  the  debt  migfali  and  so 
IJivqeibttfrofed  ander  the  comi]ii88i<m(8);  eswfaerahe  ]!^|^^J| 
fOtai)ff'nte«b(Mid  or  oovenant  to  pey  or  invest  monqp  law 

But  them  are  still  some  casee  where  a  contingent  pni*r  Wbore 
IMion  iii;4i  narriage  settlement  cannot  be  proved  nndev  ^|,^^ 
a  iNsdmiiaoii j'*-^  as  where  a  provision  of  this  kind  is  made  band't  pro- 
of the  te&AMfj/irop^,  and  is  expresdy  contrived  for  the  P^' 
perfMB  ef  avoidtn^  the  operation  of  the  Bankrupt  laws,  avoid  the 
Xhtt|  i£a  bond  be  given  by  a  trader  npcm  his  marriage  to  ^^^*^ 
tn>;4ai»  to  be  footed  upon  the  contingm^  of  his^bioom^  BmArwpi 
i^insohent^  or  a  bankrupt^  such  a  bond  cannot  be  proved,  — ^  ^nv*  <lebt 
Qfctfepiio^tf,  thatit  woukl  be  defeating  die  efiect  of  the  ^i^^^^ 
tuienipt  kw»  and  would  be  a  fraud  against  the  rest  of  the 
<>«batt.  (8)    So  a  settlement  by  the  husband  (though  not 
ttttadbatthe  time,  or  intending  then  to  trade)  of  free" 
Ud  sdA  Icaaehold  estates,  to  the  use  of  himself  for  life^ 
«Aw  he  diedd  embark  in  trade  and  in  the  life  of  his  wife 
becons  bsnkrupt<*-apd  from  his  decease  or  bankraptcgr, 
4fl»««^secBre  an  annuity  to  his  wife— was,  upon  his 
oiervsids  engaging  in  trade  and  becoming  bankrupt,  held 
^'^es'^gainst  bis  (4)  creditors* 

ICheeievqr,  the  wife  brings  a  portion  to  the  husband,  Coutri 
^tetjortme,  or  a. proportionable  part  of  the  husband's  ^^6^^^^ 
pn*p0ity,.may  be. settled  upon  the  husband  untU  his  bank*  a  portioa.. 
^^f^  and  then  to  her  separate  usew  or  to  the  use  of  tii 


husbaod* 


())  lAtkiiB.  I%»  }  Sch.  &  Lef.  44.    In  the 

M Ex  pme  Smkh.C.  B.  L.  812.  three  first  of  these  cases,  the  i^6a- 

■*  1»t«iGMU^^,  10  Ves.  54S.  sons  for  the  judgment  of  the  Court 

(3)  Ex  mrte  HiS,  C.  B.  C.  8S8.  are  not  noticed  by  Mr.  Cooke ;  it 

^  parteJttitfArfB^  ibid.  Es  paite  is  u acertain,  therefore^  whether  it 

40011^ jlwL^S.   Rx  parts  CooAe^  proceeded  on  the  pound  of  ^e 

"JcLIfl^.    E%  pvta  Emu^p  contincsncy»orthefrttid^moftpro- 

^^I^UbC.46.    £t  psite  0«Ary,  bably,howeffer»  on  both  grounds. 

^  «^k  a  357.     fPise's  €^  cL  (4)  ISgmbMam^.Aime,  Id  Ves. 

^*P'Bnft46.     Ex  parte  Mur-  88. 
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OF  THE  FROOV  OF  DEBTS. 


[Cb.  9. 


Mi§mrkig&  efaikliren  of  the  marriage;  and  i^  in  such  a  caise,  any  part 
*^fi^  of  the  wife*s  fertaiie  has  been  lent  to  her  husband,  the  debt 
may  be  proved  (1)  under  a  commission  against  him.  As, 
where  in  articles  for  the  settlement  of  10,000/.  (which  wss 
only  part  of  the  wife's  fortune)  upon  the  husband  till  fats 
bankruptcy,  he  covenanted  to  give  a  bond  for  5000?.  upon 
the  same  trusts  —  and  then  received  all  his  wifcfs  Ibrtune, 
without  making  any  settlement  of  his  property  on  her,  — 
proof  was  admitted  under  his  bankruptcy,  not  only  for  Ae 
10,000/.,  but  also  for  the  5000/.,  or  for  so  much  tfiereof  as 
the  value  of  the  wife's  property  received  by  the  husband 
would  extend  to,  beyond  the  sum  of  10,000/.  (S)  So^ 
where  a  trader,  in  consideration  of  his  wife's  fortune,  con- 
veyed his  house  to  trustees,  to  his  own  use  till  death  or 
bankruptcy — and  then,  in  either  event,  in  trust  to  raise 
1000/.  for  her  separate  use,  — 'it  was  held  to  be  a  fcir  and 
valid  settlement  (in  the  nature  oF  a  mortgage)  to  secure  the 
wife's  fortune*  (9)  In  one  casei  also,  where  the  intentim  of 
the  parties  was,  that  a  bond  by  the  husband  to  trostees  for 
his  wife's  fortune  should  be  proveable  in  the  event  of  his 
bankruptcy — and  it  appeared  that)  through  some  mistake, 
it  was  omitted  to  be  so  provided  in  the  marriage  settlement, 
< — the  bond  was  permitted  to  be  proved  under  the  com- 
tnissidh.  (4) 

But  in  every  case,  where  a  settlement  is  made  in  consi- 
deration' of  the  wififsfortwie,  the  proof  of  the  trustees  will 
be  limited  to  the  amount  of  what  the  husband  has  actually 
received  of  her  fortune.  (5)  For,  where  a  trader  on  bis 
marriage  received  a  portion  of  600/.  with  bis  wifo^  and  in 
consideration  thereof  and  of  the  marriage  gave  a  bond  for 
1 000/.  to  a  trustee  payable  in  six  months,  the  interest  to 
himself  for  life  if  be  should  continue  solvent  -—  bttt,  in  case  of 

(1)  Lacfyer  v.  Savage,  2  Sir.        (9)  Sigffmw  v.  KeUy,  I  BaU- 
947.    Ex  parte  Browne,  C.  B.  L.    &  Q.  233. 
215.    Siretiom  v.  Haie,  2  Bro.  49Q.        (4)  Ex  parte  Venter,  ibid.  SCO. 

^Ex  parte  Hmton,  14  Yes.  598.  (5)  Ex  parte  Ytmag,  Buck.  K9. 

(2)  Ex  parte  Coo&,  8  Yes.  355.     S  MaddL  124. 


But  ptoo£ 

limited 

to  the 

amount 

ofher 

fortune. 
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fcis  deatkerinfoh^eiiGyyllie  interest  to  his  wfle  for  her  fife,  Mmii^ 
and  the  principal  among  the  children  of  the  marriage,  —  ^rM^ 
Lord  Bedesdale  only  allowed  proof  to  be  made  for  the 
60Q£,  and  refosed  to  permit  the  remaining  400/.  to  be 
provedi  that  bring  the  property  of  the  husband,  and  the 
setdement  of  it  therefore  fraudulent,  according  to  the 
authori^  of  all  the  cases.  (1)  So,  where  by  settlement 
prefioas  to  the  marriage  of  the  bankrupt,  60001.  stock 
(iiaif  of  friiich  was  the  fortune  of  the  wife)  was  as^gned  to 
trustees^  in  trust  to  pay  the  dividends  to  the  bankrupt  for 
fife}  or  until  he  should  become  bankrupt  — and  after  his 
death  or  bankruptcy,  then  to  pay  the  same  to  the  wife ; 
aad  the  trustees  were  thereby  directed  also  to  stand  pos- 
KSMd  of  a  bond  for  2000/.  (given  by  the  bankrupt  to  the 
tnutees)  in  trust,  if  there  should  be  no  issue  of  the  mar- 
riage after  the  death  of  the  bankrupt,  to  pay  the  interest 
thereof  to  the  wife  for  life,  iy  way  of  increase  to  the  pro~ 
▼isioB  before  made  for  her — and  in  case  of  issue  living 
si  the  death  of  the  bankrupt,  the  bond  was  to  be  delivered 
op  to  be  cancelled ;  and  the  wife  was  Irving  at  the  time  of 
the  bankruptcy,  and  there  was  no  issue ;  —  Lord  Ekkm, 
wider  these  circumstances,  held  that  the  bond  was  not 
proveaUe  under  the  commission.  (2)  And  in  another 
cas^  where  the  husband  covenanted,  in  consideration  of 
certain  contingent  interests  of  the  wife  being  convqred  to 
hin^  that  his  executors  should,  six  months  after  his  death, 
pay  SOOOf*  to  trustees,  -*  it  was  held,  that  they  could  only 
prove  to  the  amount  of  what  the  husband's  contingent 
interest  in  the  wife's  property  sold  for  under  his  bank- 
niptcy.(3) 

la  some  cases,  the  trustees  will  not  be  permitted  to  Or  to  such 
pvove  for  Ae  whole  amount  even  of  the  wife's  property,  P".'  9^^^* 
whether  received  by  the  hui^band  or  not,  if  any  part  of  such  duded  i» 

(1)  la  ie  Meag/^  1  Scb.  St       (SX  Bx  parte  ITaung,  3  Madd. 
1^.179.  124.  Buck.  179.  ^ 

(S)  Ex  purte  Tbrfe,  I  Q.&J. 

uo. 


SfiiQ  OF  THE  mopV  OF  jm^B*  lf^9r 

M^mat^  property  does  not  come  within  the  tenna  of  theuwtflepi^W 

arOd^     Thust  where  the  husb^od  gave  a  bond  to  a  tra«tee  to  ^fuibW 

the  settle-   hipi»  in  case  of  bankruptcy,  to  come  in  as  a.  creditqr,^a|i 

™®°^*         well  for  the  sum  of  500/m  as  for  so  much  b^ond  that, sum 

88  could  be  ascertained  to  be  the  distributive  share  of  the 

wife  in  her  father^ sproperitf^  — ^  and  the.wife  tvas  eotitkrf  (ber 

sides  this  500/.)  to  a  legacy  of  80/.  under  the  will  <tf  iuar 

tnvther,  which  was  received  by  the  husbandf  —  Lord  Eldoigt 

allowed  the  trustee  only  to  prove  for  the  SOO/^^apdr  ordered 

the  claim  for  the  80/.  to  be  struck  out.  (1) 

Wherethe      Where  the  husband  makes  Sijalse  represefUatkn^  at  tlui 

makeiT    ^^®  ^^  ^^  marriage  of  the  amount  of  his  cmn  prcjm^mad 

falterepre'  covenants  with  trustees  to  settle  estates  or  money  upqp  his 

^fM^o-  ^^  which  he  is  not  entitled  to  or  does  not  pqises%  and 

party  at      the  marriage  takes  effect  upon  the  &ith  of  such  r^reseoV* 

cf ^£°^     ation, — then  the  trustees,  in  order  that  the  wife  may  n«l  be 

msiriage,    left  wholly  destitute  by  such  a  fraud*  will  be  permitted  to 

prove  for  the  amount  of  the  sum  which  was  so  covenaoted 

to  be  settled.    As  where,  by  a  settlement  made  before 

marriage,  it  was  recited  that  the  intended  husband  had 

1000/4  and  upwards  employed  in  his  trade,  .and  it  was 

agreed  that  500/.  part  thereof  should  be  vested  in  4T9a* 

tees,  upon  trust  for  the  separate  use  of  the  wife  Sar  Ufi^ 

and  after  her  death,  then  for  the  husband  and  die  children 

of  the  marriage — and  it  appeared*  that  the  represen^atic^  in 

the  settlement  was  unfocinded  —  that  the  money  wa^  .Qievevr 

paid — and  the  husband  became  a  bankrupl;,  and  du9d»  Ifwyjqg 

his  widow  surviving,  but  no  children ;  — •  upon  s.pelki<9P  \yf 

tnwiess      the  trustees  to  prove  for  the  500/.^  Lord  Eidon  sai4i  thfK 

fy^J^^^  on  the  authority  of  the  case  otMoniefiori  v.  ifoni^totH^)^ 

cove-         and  many  others,  the  husband  was  bound  to  ma)^  CPP^ 

^s^ed.  ^^^  representation  m  hii  marriage  settlemeajt;  and  jie  |n^ 

an  order,  permitting  the  trustees  to  prove,  and  4irec^i|g  it 

to  be  recited  in  the  order,  that  it  appeared  that  the  t^ppia^ 

sentation  in  the  marriage  settlement  was  ^/obe  at  the  time 

(i)  Ex  parte  Hodgson,  19  Vet.       (2)1  81.565.^     :'       ^:  V ' 

~    .  f '    ,      • ,'        •   .    •  * 


AcLt.1  » 


of 

AneflTAe 

'" — trfAi  jBiiif  ■■  tn  iij^Jrtil,  tij  ikr  prirr  oTdK 
>feodcitAetiMe^i«qKttvsBiBde.fs)  IfdKTHiMsA 
bsflotheavadeb^bfe  ilii  lM*ii|<ij,  ^  awMBt  of 
I"^«3AeDy  prthmtj  dqxad  ifMB  ike  price  of  ^ 
<^  « Ik  dbj  of  coHMnm.  (4) 

P^P^  it  the  ctignd  iMupcitj  eMicr  of  the  hmhawi,  ofof  ^]^|j{i^ 
Aewife — if  die  bdbaod  k  codded  to  the  interest  far  life,  tomBie^ 
^totflAnqpeDCeootiiigeDtiiitcfcstytlieGcNirtwaiovde^  iSmmiL*^ 
AefiviieMkoQ  the  nm  pcated  to  accunialate  n  a  fond,  ^mj^S^ 
^  iatocil  of  viiidi  fand  tbe  asngnees  will  be  penuitted  "^f^^ 
to  leeafe^  if  the  bmknipl  is  f!tn>^  to  a  Ufe^interest  in  u^ 
^Ip^pofj — iht  fimd  itaeif  beii^  kept  together,  to  await 
"■7  tene  ooodngeD^  dedaied  by  the  marriage  settle* 
*Mr  'When  that  ooDtiiigen<7  takes  place,  it  will  then 
*^^  be  appSed  to  the  porpoaes  of  the  trust,  or  be  distri* 

U]  Ex  parte  Gartfacr,  11  Vet.4a       (3)  Ibid  Ex  parte  Jfacv^  8  Vet. 
U)  Bx  pwte  ampbelt,  16  Vet.    $95. 
*H.  '^  (4)  Ex  parte  Dtg.  7  Vet-  »os» 

B^  pane  M^  i  Moat«  Kg^saa. 
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Mnrnagi   bated  amongst  Ae  creditors  of  the  baakrqit,  at  the  tbw 
'"_^^     cumatances  of  the  case  may  be.  (1) 


Section  X« 

CndfUn  of  a  Bankrttpt  ExeaUor^  or  Tnutee^  anikerm^ 

the  EMeadors  of  a  Creditat. 

Trost  pro-       Where  an  executor  or  trustee  l^ecomes  bankrupt  —  as  he 
a^^eTby  ^^^  ^^  ou^^  droits  hb  bankruptcy  does  not  take  away  his 
the  bank-    rights  as  executor,  or  trustee ;  and  whatever  property  he 
'"P^^*       may  possess  in  either  capacity,  which  can  be  distinguished 
from  his  own,  is  not  affected  by  the  assignment  of  the 
commissioners  (2) — the  assignees  being  bound  to  accouDt 
for  it,  and  deliver  it  up  to  die  persons  who  are  really  en- 
Stock  may  titled  to  it*     And  in  such  a  case,  it  is  specially  provided 
^^^^^^  by  the  new  statute  (S),  that  where  the  bankrupt  has  any 
new  tfiii-    stock  standing  in  his  name  as  trustee,   either  alone  or 
**®'  jointly,  the  Lord  Chancellor  may  order  the  stock  to  be 

transferred  to  such  person  as  he  shall  think  fit,  upon  the 
same  trusts  as  it  was  subject  to  before  the  bankruptcy. 
When  But  where  the  testator's  property  cannot  be  distinguished 

ST^Sl^?^.    from  the  general  mass  of  property  in  the  possession  of  the 
bankrupt,   or  when  the  bankrupt  has  been  guilty  of  a 
breach  of  trust  in  applying  trust  property  to  his  own  use, 
proof  must  then  be  made  for  the  amount  due  to  die  tes- 
tator's estate,  in  such  manner  as  shall  be  directed  by  the 
Banknq)!    Lord  Chancellor.     Until  lately  the  commissioners  in  such 
J^^^     a  case  frequently  admitted  the  bankrupt  to  prove  against 
prove  his  own  estate,  without  obtaining  previously  any  order  of 

^jtnstiiii  ^^  Chancellor;  but  as  this  proceeding  introduces  into  his 
cate,  with-  character  the  double  and  inconsistent  relation  of  debtor 
^^^        and  creditor — and  as  the  commissioners  have  no  power, 
like  the  Chancellor,  to  annex  a  condition  to  the  proof,  that 

(1)  HcXLand  ▼.  CMfwd,  S  Vera.  (2)  Bemei  v.  iXwie*,  2  P.  Wins. 
662,  Ex  parte  Groome^  1  Atk.  117.  318.  Bex  v.  Egginton,  I  T.R.370. 
Ex  parte  SmUh,  C.  B.  L,  212.  Ex  Howard  v.  Jentme^,  3  Barr.  13«9. 
putA  Mitford,  lBro.398.  Slfnif-  Ex  parte  EiHi,  1  Atk.  n>l.  Ex 
Mn  V.  Saie,  9  Bio.  489.  parte  Lhweliyn,  l  C.  B.L.  157. 

(5)  Sgcdtm  77. 


tbe  fandt  shall  Boft  oQiiie  iato  the  bands  of  the  bttakvupt,*^  SjeemOan 

andi 
teei. 


Lord  EldoQ,  upon  a  receiit(i}  oocaston,  very  stK>i%ly  dk^  ^''^^ 
cottDtenaoeed  proof  being  admitted  under  these  circum^ 
stanco^  oo  die  nere  amhority  of  the  cominissioners.  And, 
in  a  sahsequepl  case^  where  the  bankrupt^  who  was  exe- 
cutor of  ooe  of  hia  creditors,  proved  tbe  debt  under  his 
owo  eommiasion,  without  previously  obtaining  the  order 
of  tbe  Lord  Ghancellor,  and  upon  that  proof  signed  and 
cmied  his  oertificate^ — Lord  £ldon  ordered  the  proof  to 
be  expunged)  and  sent  the  certificate  back  to  the  commis- 
iioDers.(3)  It  is  therefore  now  settled,  that  a  bankrupt 
execntor  is  not  entitled  to  prove  under  his  own  commis- 
sion, mtbout  the  special  order  of  the  CourL  And  the 
Court,  moreover,  will  not  make  such  an  order,  exc^t  in  a 
esse  perfectly  harmless  —  nor  without  special  directions 
that  the  dividends  Auil  not  be  received  by  the  bank- 
rupt (5) 

Where  the  bankrupt  has  been  guilty  of  a  breach  of  trust.  Where 
or  has  committed  a  devasiauU,  the  Court  will  not  permit  ^^^^^ 

1  •  ,  *  has  com- 

mi  to  prove  at  all,  but  will  order  one  of  the  legatees,  or  mitted  a 
o^«  peraoBs  interested  in  the  property  of  the  testator,  to  ^^^^^  ^^ 
prove  on  behalf  of  himself  and  the  other  parties  in*  permitted 
tere8ted.(*)    Thus  where  two  executors  sold  out  trust  to  prove; 
money  in  the  funds,  for  the  benefit  of  one  of  them  who 
^msdvoit,  and  the  survivor  afterwards  became  bank- 
fiipty— it  was  hdd,  that  tbe  person  interested  in  the  trust  but  a 
*and  m^ht  prove  against  the  estate  of  the  bankrupt  the  ^®8**^ 
>flK)aot  of  the  stock  sold  out,  according  to  its  value  at  the 
time  of  the  bankruptcy.    The  funds  in  this  case  had  risen 
considerably,  between  the  time  of  sale  and  the  date  of  the 
oommission ;  and  the  order  was  made  with  reference  to 
^  role  in  equity,  that  where  a  trustee  has  made  use  of 
^  trust  ftmd,  he  may  be  compelled  by  the  cestui  que  trusty 

(^)Bx  parte  ^S&iw,  1  G.&  J.  1S7.  (3)  Per  Lord  EldoD,  1  G.  &  J. 

*«ere  there  is  a  luminous  judg-  161. 

^  of  Lord-Eldon't  upon  this,  (4)  Ex  i>arte  Shakeikaft,  3  Bro. 

*^<^apoiQt«.  IBl.    Ex  (Mucle  FnrMd,  l  G.Sl 

(VBai^mieJ^mHka^lG.&  J.221. 


M4  or  iSB  VBO^  €»  MMUfc  tCki^ 

JBtira«of»  either  to  Npkwe  tbe  fond— or  Id  aoeMBl  Ar  nkit  he 

^^^'^^^    made  of  it — as  it  sboald  appear  meet  for  die  beadk  of 

'  die  £«iliii  j^  iinitf.(l)    And  it  eeemsy  that  aacli  aa  eider 

fi>r  proof  may  be  obtained  in  the  first  instaaoe^  wilheat  s 

or  a  ere-     previous  application  (2)  to  tbe  oommissioDers.  In  one  csm^ 

^^^^*         where  the  pnqierty  was  small,  a  creditor  of  the  teitator  ims 

permitted  to  prove  for  tbe  amount  of  soch  part  of  tbe  tn» 

tator^s  property,  as  had  come  to  the  bankrupt's  hands.  (8) 

Where  Where  a  sum  was  paid  to  one  trustee  on  account  of  the 

tw^Iendf     ^''^^  fund,  and  he  lent  it  to  the  other  trustee  upon  noce^ 

trust  mo-    and  both  became  bankrupt, — |Mroof  was  permitted  to  bt 

^J?        made  for  the  amount  under  each  commission.  (4) 

CeOm  qtie       Where  a  trustee  himself  proves  under  a  commission,  tbs 

^[^. ..  .    eestid  que  trust  should  join  in  the  proof;  but  if  there  is  sny 

in  piooC     diflfeulty  in  dbtaining  the  attendance  of  the  latter,  then  fli 

order  may  be  obtained  for  the  trustee  to  prove  alone.  (5) 

As  to  sp-         In  some  cases  a  receiver  has  been  appointed,  ompetUmf 

^^^^^^^  to  prove  what  is  due,  and  to  receive  the  dividends  on  tbe 

proof.  (6)    But  where  the  testator^s  property  is  eeoiider' 

able^  or  it  is  necessary  to  take  an  account  of  the  SMSts, 

Lord  Thurlow  held,  that  the  creditors  of  the  testator  most 

proceed  bjf  lnU{7);  and  it  has  also  more  reoeody  bees 

decided  by  Lord  Eldon,  that  a  receiver  can  only  be  ap- 

How  di-      pointed  ^  bill.  (8)    In  these  cases  the  Lord  ChanceDor 

^Idered  to  8®'^^''^^7  directs,  for  the  security  of  the  parties  iateresled, 

be  paid.      that  the  dividends  shall  be  paid  into  the  Bank  by  the 

assignees,   subject  to  further  orders.  (9)     But  where  s 

cestui  que  trust  is  entitled  absolutely  to  any  shioe  in  the 

trust  property,  and  has  attained  twenty-on^  the  assigneei 

(1)  Ex  parte  Shakeshtfi,  3  Bro.  (6)  Ex  parte  E/Hm,  1  AtL  101. 

197.    Ex  parte  JFVnrcAaM,  1  G.  ft  Ex  parte  LleweUmm,  1  C.B.L157. 

J.  SSI.  (7)  Ex  parte  L^^  supnu 

.  (8)  Ex  parte  ilf<NN^.    Ex  parte  (8)  Ex  parte  7^^^,  1  Roie, 

P^Wof»,sRo8e,415.  179.;  and  lee  ex  parte  JfariM 

(s)  Ex  parte  Leeke^  8  Bro.  596.  8  P.  Wms.  546.     JSz  parte  fW- 

(4)  KebU  V.  T^lon^Moffy  S  Bro.  /«^»8Atk.5]5. 

lis.  (9)  Ex  parte  Zcdke,  lapn.  E> 

(6)  Ex  parte  IhAou^  1  Cox,510.  parte  Brookei,  C.  B.  L.  ISS.    Bs 

Bewrdmon  ▼.  OnUimidnh  C.  B.L.  parte iSShoifc^A^.  fix psrte  JfaMJa 

SlK   Oreeo,l49.  Ex  parte  MMM^ son,  iCklk^* 

1S7. 


ftlDR)  J  HVEiflte  9IIB9P  llF  'W&tCT;  iSs 


uidMsil  to  pay  to  Mii>.  irt  dtiCB  -the  AwrtWoin 
^MiMifSfBUk  ^  •.    >:>       "^.'~': 

*4kii|^birgt¥eii  IV  a  legatee,  payabhi  at  twetlty-ondi    ^ 

•rwriii^  miA  ItiteMst—  it  is  a  vested  legoey,  aAfrithe  ^^^^ 
ligiteyiniy  fMrteit  under  a^oommissmi  againtt  tlie  exe-  pnyrteMe 
•■itmjaMdr,  if  he  has  nol  attained  tweaty^^pat^orbeek  ^^^^ 
■viW, -Mi:^[^Mfdia»,  iqion  petttion*  will*  then  be  fieiv  Ss^ar- 
ifttoiigpnwre  it.  (9)   And  where  fite  children  :of  a  i)iiaik-  '^^• 
wptlwfcfimd  iateregts  under  a  will  (of  which,  die  biink- 
nipt  mi  txecator)  in  certain  trustfinids  after  thedeadi  of 
dieit'MihgrySolgeet'tp  a  power  <^  appetetment  to  be 
exercised  iiy  their  Jhther  and  mother,  or  the  survivor  of 
Aaa^  ad  the  bankrupt  bad  converted  the  trust  property 
^immm  ose^— ^H  was  held,  that  as  no  appointment 
Wieenmade,  each  of  the  five  chiUren  was  entitled- to 
proteeaetfth  part  of  the  tmst  iiin<k  agafaist  the  estate  of 
^  faMdcmpt,  -ffoiwithMtndRig  their  fiither  (who  was  the 
ittiiknipt}  and  their  mother  were  both  still  alive.  (S) 
*  Waaie  an  .executor,  who  was  directed  to  carry  oh*  his  Where  au 
Mmt^  partnership  trade,  exceeded  his  authority,  by  «n*  ll^^[^ 
P^^|-4trt8Bets  in  the  trade  to  an  extent  not' warranted  authority 
knFliietiriiiiiii.«nd  the  snrviviag  partner  and  the  et^cator  be-  '"  ^®  ®*"" 
^iBs-laaimipt  -^  die  bankrupt  exeontor  in  this  'citse  was  of  £e 
^K^mA$^fio¥e  the  excess  of  the  assets  so  effiployed  und«r  ^^  ^ 
•)0intMnaiiisBion,  s^inst  him  and  the  sarvivingpartner.(«^  excess^ 
ftit  if an^atecotor,  who  is  directed  to  carry  on  hift  tes»'  maybe 
^tor^t  trade^^do  not  go  beyond  his  authority,  then  the  ^^.^' 
*M»eaiipiisyed  by  him  intfae  trade  can  never  be  proved  when  he 
^itt'lkfc  eomasission;  for  they  are  m  this  case  a  part  of  f^^^f . 
^  coital  of  the  trade  to  pay  its  debts;  but  this  is  not  the  authority. 
^^Aere  he  commits  a  breach  of  trust,  by  using  the  as- 
^  tb  «n  extent  not  attthorized  by  the  will.  (5) 
It  the  bankrupt,  besides  being  executor,  is  beneficially  Where 

executor 

M)  Ex  parte  KMetoeU,  1  G.  k  (4)  Ex  parte  Richardun^  Buck. 

*'W.  203.   421.     Ex    parte    Garland^ 

'J^JTafcatf^v.  Hal^  2  B»o.  305.  10  Vcfe.  110.    Contti  Hm^ey  v. 

't^ts-'INirt^BW^  IG.&J..  iJoanmm,  ibid.  210. 

*«^^J.aa?a^>)iK.%.*S  .;  ...  (5)  Ibid.  209.       '   .c 

Q 
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SseotOon  eatitlad  to  any  part  of  Uie  testator's  property  —  his  interest) 
1^^^  of  course^  passes  to  the  assignees;  and  die  Lord  Chan- 


bsUobe- 


cellor  wiU»  if  necessary,  let  the  assignees  soe  in  the  bonk- 
^^^^  rupt'sname,  in  order  to  get  in  the  effects.  (1)  Anddunigh 
entided,  the  executor  bad  oommitted  a  devastavit^  who  was  entitled 
^^  in  his  own  right  to  a  specific  legacy^  which  was  sold  by 
wuimmL      his  assignees, — it  was  held,  that  the  produce  of  such  sale 

in  their  hands  was  not  liable  to  make  good  the  devasUtvU: 

but  that  the  parties  benefidaUy  entitled  must  pnnre  to  die 

amount  of  the  devastaoU*  (2) 
Where  an       If  an  executrix  marries,  and  her  husband  beocHues  bank- 
*^*^*"^    rupt,  having  preriously  admitted  assets,  in  answer  to  a  bill 
bonkrupt.    filed  against  Uiem,  —  Uie  assets  in  tlua  case  become  a  d^t  of 

the  husband,  and  maybe  proved  under  his  oommi8sioD.(S) 
Cotts  not  Costs  of  suit  incurred  by  a  bankrupt  executor  in  an 
w?mc^  acti(»i  (brought  against  him  after  the  issuing  of  the oom- 
ecutor  mission)  in  which  he  pleads  a  false  plea,  are  not  fffoveable 
^^^^      under  the  commission.  (4) 

Where  ^  ^^  creditor  of  the  bankrupt  is  dead*  the  prop^  person 

the  cre^  to  prove  is,  of  course,  the  creditor's  executor  or  adminis- 
^^j„^  trator.  And  where  a  debt  was  forgiven  the  bankrupt  by  a 
his      testator,  upon  condition  that  the  bankrupt  should  pay  an 


^1^^^  annuity  to  his  sister,  but  if  he  failed  in  doing  so,  the 

executrix  was  to  call  in  the  whole  debt-*and  de&ultwas 

BQwde  by  the  bankrupt  in  Uie  payment  of  the  annuiQr  ^  the 

executrix  was  permitted  in  this  case  to  prove  the  debt  (5) 

Where  the  Where  the  bankrupt,  and  another  person  who  was  solvent, 

^J^*  weie  executors  of  Ae  creditor.  Lord  Thurlow  permitted 

cutor  of     the  scdvent  executor  to  prove  the  debt  under  the  oommis- 

Storthen  ^'^°'  notwithstanding  a  pending  suit  in  the  ecdesiastiGal 

the  other    court  as  to  the  executorship:    but  the  dividends  were 

^dmd^o  ^^^^^  ^^  ^  P^^  ^^^  ^^^  Bank,  pending  the  contest  in 

prove.        the  ecclesiastical  court  (6) 

(1)  Ex  parte  BuOer,  Amb.  74.  (5)  Ex  parte  EngUA,  S  Bro. 

Bedford  y.  Woodham^  4  Ves.  40.  609. ;  and  see  ex  parte  Bridget, 

(S)  Gtary  ▼.  BeaumotU^  5  Meriv.  4  Madd.  269.  ante. 

451.  (6)  Ex  parte  John  Shakeihofi, 

(3)  1  Sch.  &  Lef.  175.  5  Bro.  198. 

(4)  Howard  v.  Jemmet,  S  Burr. 
1.168. 


op  OP  DEBTS.  an 

.  bankrapt  with  monies  in  his  EjKcutors 
J  entitled  to  any  dividends  on  ^^^ 

uler  the  estate  of  which  he  wsi    

ibursement  is  made  to  thfe  Isst  ^^^ 
iiie  money,  which  he  had  in  his  hands  becomes 
!ikruptcy.(l)  bankrupt- 


Section  XI. 
Creditors  by  Anmdties. 


riginal  cases  in  Bankruptcy,  as  to  the  proof  of  Fonner 
bonds  forfeited    before  the    bankruptcy  of  the  ^^^^^ 
ur  of  the  annuity  considered  the  penalty  of  die  bond 
the  debt  —  not  indeed  as  wholly  receivable  by  the 
'>%e^  bat  to  stand  as  a  security  for  the  payment  of  the 
annuity; — and  Lord  Hardwicke's  first  rule  was,  if  there 
were  sufficient  assets,  merdy  to  order  the  annuity  to  be 
paid  half  yearly,  down  to  the  death  of  the  annuitant.    But 
this  mode  of  proceeding  was  afterwards  altered  (2)  by  him, 
for  die  better  convenience  of  distribution.    For,  if  the  an- 
nuity was  to  be  received  from  time  to  time  as  an  accruing 
debt  on  tiie  estate,  that  would  tend  to  make  the  division  of 
the  estate  perpetual ;  and  there  could,  at  all  events,  be  no 
fioal  divisioii  during  the  annuitants  life.    To  avoid,  there- 
^  this  inconvenience — and  in  order  to  attain  a  dividend 
<ta  oertam  time^  the  Courts  afterwards  allowed  a  value  to 
beset  on  the  anmiity  (S),  and  the  annuitant  to  come  in  as 
3  creditor  finr  that  value  under  the  commission.     There  49G.S. 
«»also  a  distmction  made  befisre  the  49  G.  3.  c  1^1.  s.  17.  ^' j^^' 
(vhich  was  the  first  act  that  authorised  direct  proof  of 
>onaties  eo  nomine)  between  a  txwenani^  and  a  bandy  fat 
^  payment  of  an  annuity :   in  the  first  case  the  arrears 
ooly  of  the  annuity  could  be  proved  —  in  the  last,  if  the 

0]ExpBrte^%iio^8Mad.47O.        (3)  Ex  parte  Artu,  2Ve8.48d. 
(2)  Per  Lord  Eldoo,  19  Ves.  345.    Cottrell  v.  Hooke,  Doug.  97. 
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AnnuUies.  bond  was  forfeited  before  the  bankruptcy,  then  the  value 
of  the  annuity,  as  well  as  the  arrears^  was  proveable.(l) 
And  this  rule  of  setting  a  value  on  the  annuity  was  con- 
fined to  cases,  where  the  annuity  was  secured  by  some 
instrument  with  a  penalty,  which  had  become  forfeitfid 
BEFORE  the  bankruptcy  of  the  grantor,  by  his  permit* 
ting  the  annuity  to  become  in  arrear  and  unpaid.  (2)  For 
where  there  were  no  arrears  due  at  the  time  of  the.  bank- 
ruptcy, it  was  considered  in  some  cases,  that  there  was 
no  debt  then  due  at  law,  but  a  mere  contingency  as  to  the 
penalty  becoming  a  debt  injiduroy  by  the  subsequent  non- 
payment of  the  annuity.  (S)  If  a  forfeiture,  however,  had 
*  once  happened,  the  receiving  payment  afterwards  of  the 
arrears  was  held  not  to  be  such  a  waiver  of  the  forfeiture, 
as  to  take  the  case  out  of  the  general  rule.  (4) 

Provinon        The  new  statute  adopts  a  similar  provision  for  the  proof 

of  the  new  of  annuities,  as  was  introduced  by  the  49  G.  S.  c.  121.  s.!?., 
statute.  .  ,  "^  .1 

with  additional  directions  as  to  the  mode  of  calculating  the 

value.  Thus,  by  sect,  54.  it  is  enacted,  that  by  whatever 
assurance  the  annuity  is  secured,  and  whether  there  are,  or 
are  not,  any  arrears  due  at  the  time  of  the  bankruptcy,  tlie 
annuity  creditor  may  prove  for  the  value  of  the  annuity; 
which  value  the  commissioners  are  to  ascertain,  with  regard 
to  the  original  price  given  for  the  annuity,  deducting 
therefrom  such  diminution  in  tlie  value,  as  shall  have  been 
caused  by  the  lapse  of  time,  since  the  grant  of  the  annuity 
to  the  date  of  the  commission. 

This  mode  of  ascertaining  the  value  is  consistent  witli 
the  rule  laid  down  previously  by  Lord  Eldon,  —  who  feW, 


Mode  of 
ascertatn- 
ine  the 
vuue. 


•  (1)  £x  parte  TkisHnoood,  Doug. 

249. 

(^)  Ex  parte  Le  Compte^  1  Atk. 
951.  Ex  parte  Bolton,  Ibid.  Ex 
parte  Burrow,  1  Bro.  268.  Ex 
parte  Rowlatt,  sRose,  416.;  and 
see  Ctdlai,92. 

(3)  Perkins  v.  Ketig}land,  2  BI. 
1 106. ;  but  see  Pattisom  t.  Banket, 
Cowp.  540.,  where  there  vas  no 
forfeiture  before  the  baokruptcy, 


and  yet  the  bond  was  held  (VOTe- 
able  under  the  7  G.l.  c,;51,  v^^' 
ing  for  a  debt  payable  ait*  a  future 
d^.    See  «lso  Srooh'r^lMS^ 

1  T.R.  17.,  which  was  t^t.^^  ^\ 
a  bond  payable  by  instalments,  m 
which  was  held  prov^bit  for  ^^^ 
same  reason,  though  there  was  no 
default  befoiv  the  bankruptcy. 

(4)  iry«wv.WWwi,Doog*5i'^ 

2  Bl.  1 108. 
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that  if  there  were  not  any  q^ecial  drcumstanoesy  the  com-  ^tnntfin.' 
missioners  should  ascertain  the  value  upon  the  basis  of  the    """^ 
original  sum  paid,  qualified  by  the  time  of  enjoyment.  (1) 
And  the  state  of  the  money  market  is  not  a  circumstance, 
which  can  affect  this  rule.  (2)     Under  some  circumstan«es 
hotrever,  the  rule,  if  strictly  followed,  might  be  productive 
of  injustice.     As,  where  a  person  in  a  bad  state  of  hqiJth 
(vbidi  b  known  to  the  grantor)  purchases  an  annuity  of 
him  for  a  sum  less  than  the  usual  market  price,  and  soon 
afterwards  recovers,  whereby  the  value  of  tfae-annuity  is,  of 
coarse,  considerably  improved ;  —  in  this  case,  as  the  pro- 
bsb'iitj  was  (when  the  annuity  was  granted)  that  the  pur- 
chase would  turn  out  to  the  disadvantage  of  the  annuitant^ 
it  seems  but  just,  that  he  should  be  allowed  the  benefit  of 
his  restoration  to  health  having  operated  in  his  favour.  (8) 
And,  indeed,  in  such  a  case  before  the  new  statute.  Lord 
Eidon  permitted  proof  to  be  made,  upon  a  calculation  witli 
reference  to  the  age  and  improved  health  of  the  annuitant, 
notwithstanding  the  value  so  ascertained   exceeded   the 
price  originally  given  for  the  annuity,  and  the  grantee 
bad  enjoyed  the  annuity  for  the  space  of  two  years.  (4I<) 
Sir  J.  Loich,  however,  in  a  recent  case  decided,  that  the 
commissioners    are  now   precluded  by  the  54th  section 
of  the  new  statute,  from  taking  into  consideration  the 
alteKd  state  of  the  health  of  the  annuitant;  and  that 
where  the  consideration  for  the  annuity  is  not  money,  but 
property,  the  price  paid  by  the  grantee  for  that  property  is 
not  the  criterion  of  value,  if  such  value  be  altered  by  ac- 
cidental circumstances.  (5)     In  a  case  of  a  peculiar  kind 
which  came  before  Lord  Thurlow,  he  permitted  the  whole 
penalty  of  an  annuity  bond  to  be  proved,  without  regard  to 
the  time  of  enjoyment,  and  without  any  deduction  of  the 
payment  of  the  annuity.  (6) 
Where  an  annuity  creditor  applied  to  prove,  and  was  Where 

(1)  £x  perte  WhUekead,  19  Ves.        (3)  Ex  parte  TAUtiewood,  I  Rose,  ^^^  ^ 
557.    2Roie,  758.      1  Meriv.  10.     290.    19Ve».236. 

^^•;  and  see  1  Atk.S5l.  (A)  Ibid. 

(3)Exparte  fVebb,2G.&J,29.       (5}ExparteFtiAtfr,sG.&J.102. 

(6)  Ex  parte  English,  2Bro.609. 
VOL.1.  •g  3 
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▼Old 

under  the 
annuity 
acty  gran- 
tee may 
prove  ba- 
lance of 
original 
consider- 
ation. 


Where 
consider- 
ation not 
proveable. 


Where 
annuities 
granted  by 
bankruDt 
for  inade- 
quate con- 
sideration. 


Annuity 
creditors 
now  uiM>n 
the  same 
footing  as 
other 
creditors. 


refi»ed,  on  the  old  principle^  that  the  bond  was  not  then 
forfeited  —  but  it  appeared  afterwards  that  the  bond  was 
in  reality  void  under  the  provisions  of  the  annuity  act  ( 1)  — 
and  be  then  petitioned  to  prove  for  the  sum  actual^  ad* 
vanced  —  Lord  Loughborough  dismissed  the  petition, 
saying,  that  as  he  had  insisted  on  his  security  at  the  date 
of  the  commission,  it  was  not  the  same  debt  (S)  But  in  a 
similar  case  before  Lord  Eldon,  where  the  creditor  had  not 
insisted  on  his  security,  the  grantee  was  permitted  to  prove 
the  balance  remaining  due  of  the  money  advanced.  (3) 

Where  B.  purchased  an  annuity  of  C.  through  the 
agency  of  the  bankrupts,  and  the  consideration  money  was 
received  by  them,  as  agents  for  C^  and  placed  to  C.'s  ac- 
count, —  it  was  held,  that  B«  could  not  prove  the  consider* 
ation  paid,  unless  the  grant  of  the  annuity  was  merely 
colourable,  and  contrived  by  the  bankrupt  for  the  puipose 
of  obtaining  B.'s  money  for  their  own  use.  (4) 

A  deposit  of  deeds,  as  a  further  security  for  an  annuity 
previously  granted,  we  have  seen  (5),  is  not  within  the 
provisions  of  the  annuity  act,  —  and  such  deeds,  therefore, 
need  not  be  registered. 

Where  it  appears  tliat  annuities  have  been  granted  by  the 
bankrupt  for  an  inadequate  consideration  —  such  as  having 
been  bought  at  only  five  years*  purchase  for  a  good  life  — 
though  the  assignees  may  not  object  to  the  proo^  yet  a  special 
meeting  of  the  creditors  should  be  called  to  decide^  whether 
the  assignees  should  consent  or  not  to  admit  such  prooC  (6) 

Annuity  creditors  are  not  compeUedj  any  more  than  any 
other  creditor,  to  come  in  under  the  commission,  but  may 
sue  the  bankrupt  if  they  choose,  and  decline  to  prove. 
But  tliey  cannot  sue  any  surety  for  the  annuity  without 
proving;  nor  can  they  now  proceed  against  the  bankrupt 
(as  they  could  formerly  under  a  deed  of  covenant  for 
securing  (7)  the  annuity)  after  he  has  obtained  bis  certifi- 

(1)  17G.S.  C,S6. 

(2)  Ex  parte  James,  5  Vef  708. 


(3)  Ex  parte  Wright,  19Vc8.255.; 
and  see  shove  v.  Webb,  1  T.  R.  732. 
Walker  v.  Lucarry,  6  Esp.  98.  Ex 
parte  JSrocklUs,  Buck.  406. 


(4)  ExparteiSlatty,2G«AJ.io6. 

(5)  Ante,  206. 

(6)  Ex  parte  Caior,  1  Bro.  267, 

(7)  Fletcher  v.  BatkwrH,  7  Vin. 
7 1 .  pi.  4.  4  Burr.  2446.  CMrcii  v. 
Hookey  Doug.  93. 


ftctflj  OV  ^TBE  YBOOF  tOF  1»teBt9.  ^Sl 


eate\  ibr/fay  the  present  aet^  the  cefdficille  b  iDMdea 

dnrge  firom  all  claims,  either  of  the  ahiimitiait  or  di»'  ' 

surety,  in  respect  of  the  anniiit3r.(l) 

Wbere  the  annuity  is  secured  on  fipe^old  or  leasehold  ^^^ . 
property,  which  is  insufficient  to  satisfy  die  arrears  due^  ass  charge 


85  the  value  of  the  annuity,  an  order  win  be  made  ftnr  ^^  1^<^-  j 
die  sale  of  the  property  on  which  the  annuity  is  cbarglsd  $ 
^  de  grantee  wfll  forwards  be  allowed  to  prove  for 
Ae  rasidoe.  (2) 

A  mere  stipulation  for  the  payment  of  annual  interest^  Anengage- 
fcr  tbe  forbearance  of  a  sum  of  money,  cannot  be  proted  pay  annual 
as  an  annuity;  for  it  is  not  an  annuity  in  any  reasonable  interest 
«eiisc  of  Ae  term — neither  does  it  come  w4thin  the  mean    ^°^  ^ 
uig  of  the  statute.     An  ankuitv  implies,  that  the  pi*inci>-  anannuity. 
I^I  sum  is  gone  for  ever,  and  is  to  be  satisfied  by  yearly 
periodical  paymmts.  (5) 

It  bas  been  stated,  that  arrears  of  an  annuity  subset 
qnent  to  the  commission  are  not  the  subject  of  proof  (4) ; 
bnt  no  authority  is  cited  for  thb  position,  which,  indeed, 
does  not  appear  very  reasonable  in  itself.  For,  as  the 
c'^^T,  in  provii^  for  the  entire  value  of  the  annoity^ 
prom  in  fiut  for  the  proieAkj  though  at  tbe  same  time  '^ 

tbe  uncertain,  amount  of  all  Jkture  paj/menis^-'mhidk  payw 
ments  mmid,  of  course^  when  they  fell  due,  beccMne  of 
^'^oa^ts  arrears  subseqiietU  to  the  eommmia^  ./' ' 

*4i8t  incoBsistent  to  shut  him  out  from  proc^  of  arrears 
^di  ate  actually  doe,  and  in  r^ard  to  which  there  can 
i^  tberefinre,  no  uncertainty  as  to  the  amount. 

T^  new  statute  provides,  also^  for  the  relief  of  the  Pr&Mcm 
Vffy  kft  the  paymait  of  an  annuity  by  the  bankrupt,  ^^ 
(vlncli  the  49  G.  d.  c.  121.  was  deficient  in)  as  well  as  foo^ 
^  itKef  of  the  bankrupt  himself  from  the  oontingeiiC 
d>Bmi  ef  the  surety.    Fdr  by  sMkn  SB.  (besides  deebring 

0)  Btc^m  SS^i   and  Me  also  (3)  Winier  v.  Maiuele^,  2  B.  & 

**»  181.  A.  806,  807. 

V^)  £&  parte  JT^,  l  Madd.  426.  (4)    1  G.  &  J.  £^46.,  note  (a). 

'^^mtSkek,  1  G.&  J.  946.  Eden's  B.  L.  115. 
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AnnmiieM.    it  to  be  ualawFul  for  any  person  entitled  to  an  annuit} 

granted  by  the  bankrupt  to  sue  any  person,  who  may  be  a 

collateral  surety  for  the  payment  of  the  annuity^  until  the 

annuitant  shall  have  proved  under  the  commission  for  the 

whendis-    value  of  the  annuity)  it  is  enacted,  that  if  the  surety, 

charged;     ^f^^.  ^^^y^  proof,  shall  pay  the  amount  so  proved,  he  is 

dischai^ged  from  all  claims  in  res|)ect  of  the  annuity ;  aud 
he  is  only  liable  to  be  sued  for  the  accruing  payments,  in 
the  event  of  his  failing  to  pay  the  sum  proved,  before  any 
payment  of  the  annuity  subsequent  to  the  bankruptcy  be- 
comes due ;  —  nor  is  he  then  liable  to  pay  beyond  the 
amount  so  proved,  with  interest  at  4  per  cent,  from  the  time 
of  his  receiving  notice  of  such  proof,  and  of  the  amount 
when  may   thereof.     And  after  such  payment  or  satisfaction  by  the 
stand  in      surety,  he  may  then  stand  in  the  place  of  the  annuitant,  in 
of  the  an-    respect  of  the  prooi^  to  the  amount  of  the  sum  so  paid  or 
nuitaatin   satisfied;  andthecertificateof  the  bankrupt  is  then  dedaied 
httMoof.    to  be  a  discharge  from  all  claims  of  the  surety,  as  well  as 
of  the  annuitant,  in  respect  of  the  annuity.     The  surety  is 
also  entitled  to  credit  in  account  with  the  annuitant,  for 
any  dividend  which  the  latter  may  have  received^  before 
he  can  be  called  upon  to  pay  the  whole  sum  proved  by 
the  annuitant  under  the  comniiission. 
When  It  may  still,  however,  be  a  doubtful  point,  when  the 

'^^.'J^       annuity  creditor,  after  proving  the  value  of  the  annuity, 
comes         and  receiving  all  the  dividends  he  can  receive  upon  such 
upon  the     proof,  comes  upon  the  surety  for  the  deficiency  afler  the 
any  defici-  bankrupt  has  obtained  his  certificate, — whether,  in  such  a 
ency  after   q^j^^  the  certificate  would  discharge  tlie  bankrupt  from  the 
has  sot  his  daims  of  the  surety.     For,  if  the  annuity  creditor  diooses 
ceruBcate,  to  avail  himself  to  the  extent  of  his  prool^  witliout  giving 
whe^er      <^y  notice  to  the  surety,  or  making  any  claim  against  him 
bankrupt     until  after  a  final  dividend  is  declared,  the  surety  would 
as  to*tSc     ^^^'^  "®  opportunity  of  proving  under  the  commission.    It 
surety.        might,  indeed,  be  held,  that  in  order  to  acquit  himself  as 
against  the  annuity  creditor,  and  to  entitle  himself  to  any 
claim  against  the  bankrupt,  he  h  bound  to  take  immediate 
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notice  of  the  aoniiilBdi's  proof»  and  to  pay  the  amount  so  Aimuitkm. 
profed;  for,  by  the  above  section,  the  annuitant  is  not    """'^ 
compelled  to  give  the  surety  botice  of  the  amount  of  the 
proo(  except  indeed  so  fisir  as  to  entitle  Umself  to  interest 
from  the  snr^y  upon  the  sum  proved.  (I) 


Section  XII. 
Apprentices,  Clerks,  Servants,  and  Children. 

Where  a  sum  of  money  had  been  paid  as  a  premium  Former 
with  an  apprentice,  and  his  master  became  bankrupt,  it  practice  a» 
^1^  the  practice  of  the  commissioners,  before  the  new  tico. 
statute  to  recommend  it  to  the  creditors  to  allow  the 
sppreotioe  a  gross  sum  out  of  the  estate,  for  the  purpose 
of  biodiog  him  to  another  master  —  instead  of  obliging  the 
appreauoe  to    come  in  as  a  creditor    under  the  com- 
mi$sioa.(2)    But  this  proceedings  though  equitable  and 
jost  in  itself,  vras  only  matter  of  indulgence,  and  not  of 
n^t;  far  if  it  was  objected  to,  the  Court  could,  in  strict- 
ness,  only  order  the  apprentice  to  be  admitted  as  a  cre- 
ditor. (3)    The  bankruptoy,  also,  of  the  master  was  held 
no  discharge^  in  law,  of  the  apprentice's  indentures.  (4) 
But  now,  by  the  49M  section  of  the  new  act,  it  is  declared.  Discharged 
that  the  ccxnmission  shall  enure  as  a  complete  discharge  of  ^^e^^ 
the  iadentnres  of  an  apprentice ;  and  if  any  sum  shall  have  bank- 
been  paid  as  an  apprentice  fee,  the  commissioners  may,  '"P^^ » 
vpon  proof  thereof,  order  any  sum  to  be  paid  to  or  for  the  premiuin 
Qse  of  the  apprentice  which  they  shall  think  reasonable,  may  ben- 
r^ard  being  had,  in  estimating  such  sum,  to  the  amount  of 
the  premium  which  has  been  paid,  and  to  the  time  that  the 
apprentice  shall  have  resided  with  the  bankrupt. 

(i)  And  see  Walkmt  v.  FUma-  (2)  Barweily.  Ward,  1  Atk.261. 
eop  1  Bing.  415.  1  G.  &  J.  199.  (3)  Ex  parte  Sand&u,  i  Atk.  149. 
>B.&  A.  186.  WiM  V.  Welth^  (4)  Buckmgion  v.  Shepiim^ 
^M&S.333.  8 Mod 235.  Str.582.  ^Ld.Rayok 

1352. 
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CMUrvM.         M^th  Kspecttoj^rmiifoy  also,— by  the  isasaofmof 

QerkBand  ^^  ^^  ^  power  is  (^ven  to  the  oommissioiiers  to  order  six 
•ervBots  months'  wages,  or  sakiy,  to  be  paid  to  any  servant,  or  deA, 
^mon^'  of  the  bankmpt;  but  if  more  than  this  b  due,  then  the 
wages.  derk,  or  servant,  most  prove  for  the  di£krence« 
A  child  A  child  living  with  the  fiither,  and  earning  money  for 
wmeoues.  ^^^'  °^7  ^  admitted  as  a  creditor  under  the  com- 
be ad-  mission  against  the  father,  if  he  has  recdived  that  money 

"SS^T.  ^  ^^^  ^^^'^'^  "^  ^"^  ^^  Hardwicke  said  he  was 
under  some  difficulty  in  making  such  an  order,  bt  the 
sake  of  the  precedent ;  as  it  might  be  dangerous  in  London 
to  lay  it  down  as  a  general  rule,  that  every  child  who 
earns  money  whilst  living  with  his  father,  which  the  hitter 
recdves,  may  claim  it  as  a  debt  in  Uie  event  of  his  frther^s 
bankruptcy;  for  a  fother  frequently,  as  was  remarked  in 
that  case,  sends  out  his  son  to  work  as  a  jonmeyman,  and 
his  earnings  then  are  supposed  to  bdcmg  to  the  father.(l) 
And  where  a  son  had  lived  with  his  fiither  seven  years 
as  a  derk,  receiving  only  board  and  lodging,  and  there 
was  no  actual  contract  for  wages  —  though  the  ftther 
swore  it  was  always  his  intention  to  pay  him  something 
for  hb  services,  and  the  assignees  did  not  object -^  yet 
Lord  Eldon,  though  he  lamented  the  hardness  of  the  case^ 
said,  that  as  there  was  in  reality  no  eonirad  for  wages,  he 
could  make  no  order  for  the  son  to  prove.  (8) 

Debts  owing  by  the  bankmpt  to  children,  or  other 
rdations,  are  always  watched  in  Bankruptcy  with  great  sos- 
pidon — with  greater,  perhaps,  than  the  justice  of  the  case 
frequently  requires ;  since  a  man  in  pecuniary  distress,  as 
has  been  well  observed,  is  more  likely  to  apply  to  his 
rdations,  than  to  strangers,  for  that  assistance  of  which  he 
b  in  want  (9) 

(1)  Ex  parte IfadUM,  syes.675.  he  had  received  from  the  managers 

Tlus  case  arose  out  of  the  bank-  of  diilerent  theatres, 

mptcjr  of  MacUiBy  the  comedian,  (s)  Ex  parte  OUver^  1  Mont 

and  the  petitioner  was  his  dangfa-  Die.  16& 

ter;  whose  eamfing^,  as  an  actress^  (3)  Per  Lord  Eldon,  l  Vcs.&B. 

4S. 
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Section  XIII. 

An  award,  if  made  before  bankruptcy,  creates  such  a 
debt  as  may  be  proved  under  the  commission.  Therefore 
where  a  man  was  taken  upon  an  attachment  for  not  per- 
/ormiog  an  award,  and  afterwards  became  bankrupt  and 
obtained  hb  certificate,  he  was  ordered  on  motion  to  be 
dischaiged.  For  though  an  attachment  is  In  the  nature  of 
a  contempt,  which  Is  not  purged  by  bankruptcy,  yet  an 
action  of  debt  will  lie  on  an  award ;  and  the  bankrupt 
OQgbtnot  to  be  arrested,  prosecuted,  or  impleaded  (1)  for 
any  debt  due  before  the  bankruptcy. 

But  where  proof  was  admitted  upon  an  award  made 
after  the  bankruptcy,  the  proof  was  in  that  case  ordered  to 
be  expunged.  (£) 


Section  XIV. 
Bonds. 


A  creditor  by  bond  is  entitled  to  prove  his  demand 
sffonst  all  the  parties  to  it,  and  to  receive  dividends  upon 
the  whole  sum  from  each  estate,  provided  be  does  not 
icceive  more  than  20s.  in  the  pound.  If  he  does  receive 
more,  he  is  accountable  for  the  surplus.  And  if  he  ha* 
m:eived  any  part  of  the  debt  before  he  applies  to  proves 
be  can  then  only  prove  and  receive  dividends  for  the 
residue  due  to  him.  (3) 


CO  Bakcr^%  case,  sStr.  1152.  (3)  Ex  parte  WUdman,  1  Atk. 

(s)  Ex  parte  Keuuhead,  1  Roie,    109.   3  Ves.  1 13. 
H9. 
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BondM. 

When 

bond 

signed, 

assignor 

must  join 

in  the 

proof! 

Bond  pay- 
able on 
demand, 
whether 
proveable 
without 
demand 
made. 


Bond  to 
repkice 
stock 
proveable. 


As  to  cal- 
culating 
the  value 
of  the 
stock. 


A  bond,  though  not  strictly  assignable  at  law,  may  never- 
theless be  proved  by  the  assignee  under  a  Gommission  of 
bankruptcy  against  the  obligor ;  but  the  assignor  must  in 
this  case  join  with  the  assignee  in  the  usual  deposition  for 
the  proof  of  debts  —  namely,  that  he  hath  not  received  the 
debt,  or  any  part  thereof,  or  any  security  or  satisfaction  for 
the  same.(I) 

If  a  bond  be  payable  generally  on  demand,  and  interest 
has  been  paid  upon  it — though  no  demand  has  actually  been 
made — it  may  still  be  proved  under  the  conmiission.(2) 
But  where  a  bond  was  given  by  the  bankrupt,  for  the  pay* 
ment  of  the  interest  on  the  principal  debt  by  half  yearly 
payments  on  Lady  Day  and  Michaelmas,  or  within  twenh/ 
days  next  after  demand,  and  for  payment  of  the  principal  to 
the  executors  of  the  obligee  —  and  no  demand  had  been  ever 
made  for  the  interest — the  bond  was  in  this  case  held  not  to 
be  forfeited,  and  the  obligee  incapable  of  proving  it  under 
the  commission.  (3) 

A  bond  to  replace  stock  by  a  given  day,  if  it  is  forfeited 
before  the  bankruptcy,  is  proveable.  (4)  And  where  such 
a  bond  was  also  conditioned  for  making  good  the  dividends 
payable  in  the  meantime,  and  the  obligor  became  a  bank- 
rupt after  the  day  mentioned  in  the  condition, — Lord  Eidon 
admitted  proof  for  the  amount  of  the  dividends  b^re  the 
bankruptcy,  and  also  for  the  value  of  the  stock  at  the  date 
of  the  commission  (5),  by  analogy  to  the  case  of  annuities. 
A  somewhat  different  mode  of  calculation,  however,  viras 
recently  adopted  by  the  Court  of  King^s  Bench.  In  this 
case  the  bankrupts  had  covenanted  to  replace  stock  by  four 
instalments :  one  was  replaced  when  due,  two  others  had 
become  due  before  the  issuing  of  the  commission,  and  the 
day  for  replacing  the  remaining  instalment  had  not  ^en 


(1)  C.B.L.  146.  (4)  Ex  parte  Leitchy  C.  B.  L. 

(2)  Ex  parte  SpurUng,  C.  B.  L.     149. 


146. 


16.  (5)  Ex  parte  2%,  7Ves.30l.; 

(3)  Winter  v.  Mouscfy,  2  B.  &    andsee  5%iAerrfv.  JoAiuon,sEast, 

«02.  211. 


A.  802. 
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arrived;  and  the  Coait  decided,  that  the  creditor  mi^t  Bonis. 
prove  fcr  the  value  of  the  two  instalments  which  ought  to  """"'^ 
have  been  tnmsfemed  on  the  days  passed  befixre  the  bank- 
mpleff.to  be  calculated  at  the  market  price  of  the  stock  on 
those  days  respectively ;  and  that  the  value  of  the  remain- 
ing iQilahiieDt  (which  was  not  then  due)  was  to  be  calca*^ 
lated.at  the  price  on  tlie  day  of  issuing  the  commission, 
with  a  rebate  for  the  interval,  between  that  day  and  the  day 
appointed  for  replacing  the  last  in8talment.(l)  Where  a 
hankmpt  before  his  bankruptcy,  on  a  loan  of  stock,  gave  a 
hood  to  le-traasfer  the  principal  within  three  years,  and  to 
pay  the  amount  of  the  dividends  in  the  meantime,  and  also 
agreed  to  convey  a  real  estate  as  a  security,  and  no  re- 
traosfer  was  made,  nor  any  dividends  paid,  —  it  was  held, 
^  the  estate  should  be  sold,  the  amount  of  the  dividends 
paid  out  of  the  produce,  and  that  other  stock  should  be 
purdiased  with  the  residue  —  and  if  not  sufficient  to  re- 
purchase the  whole  principal  stock,  that  proof  ahoold  be 
made fi)r  the  deficiency;  and  the  assignees  were  held  not 
entitled  to  have  three  years  to  re-transfer  the.  stock.  (2) 

^tohmtary  bond,  given  without  a  consideration,  may  Voluntary 
be  proved,  not  for  the  purpose  of  receiving  a  dividend  with  ^"ds. 
^  other  creditors,  but  for  payment  out  of  the  surplus.  (3) 
Bat  a  bond,  given  for  the  arrears  of  a  voluntary  bond,  is 
Mdtobe  a  bond  for  a  valuable  consideration,  and,  as  such, 
niay  be  proved  for  the  purpose  of  receiving  a  dividend.  (4) 

With  respect  to  bail^bondSf  it  has  been,  determined,  that  Bail- 
where  a  defendant  ^ves  a  bail-bond  to  the  sheriff,  which  ^"^ 
is  forfeited  2€/&r^  his  bankruptcy  by  non-appearance,  and  if  forfeited 
an  acticm  is  brought  against  him  afterwards  upon  the  bond—*  ^^ 
whether  the  judgment  is  signed  before,  or  after,  the  baak«  ruptcy. 
nipt  obtains  his  certificate  —  the  debt  on  the  bond  is  barred, 
*Qd  is,  therefore,  proveable  under  the  commission  —  on  the 

(1)  Ponbr  y.  RamtboUomy  3  B.        (3)  Gardner's  Assignees  v.  iSfttn- 
«  C.  257.  jl£T,  2  Sch.  &  Lef.  228. 

n  TOExpartc  i?ii*<r,  3  Mad.  159.        (4)  Gmam  r.  Lock,  9  Ves.612. 
«ick.i8a. 
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^<>«^       priiicq>Iet  Omt  when  the  penahy  is  fiiritited  the  idtitbb^ 
comes  due>   though  execution  cetmot  be  taken  out  far 
more  than  the  damages  (1)  —  and  that  the  sabltsnoeof  Ae 
actioD  on  the  bail4iond  is  the  same,  as  that  on  the  original 
debt    But  if  the  bail-bond  is  not  fisrfeited  nntili^rthe 
bankruptcy  of  the  defendaatf  the  bond  has  been  hsld,  in 
that  case^  not  proveaUe  under  the  oommission,  as  it  was 
then  considered  a  new  and  distinct  cause  of  action.  (2)   Sts 
where  a  bankrupt  before  hb  bankmiitc^,  upon  befaig  soed 
by  a  creditor^  had  given  a  bond  under  die  4  Gieo.  8*  cSS^ 
(die  bankrupt  being  a  member  of  parfiament)  for  the  pay* 
ment  of  such  sum  as  should  be  recovered  in  the  acdoDi 
together  with  the  costs;  and  i^ier  his  bankruptcy^  bat 
before  his  certificate,  judgment  was  obtuned  in  such  ac- 
tion, -—  it  was  held,  that  a  bond  of  this  description,  bang 
analogous  to  a  baU^^bond,  could  not  under  diese  drcum- 
stanoes  be  proved  under  the  commission.  (5)     Bat  now, 
it  is  apprehended,  though  a  bail-bond  is  not  fori^led  until 
after  die  bankruptcy  of  the  defendant,  it  may,  under  the 
66th  section  of  the  new  statute,  be  prored  under  the  com- 
mission, like  any  other  contingent  debt  after  the  happening 
of  the  contingency. 

As  to  the  right  of  the  bail  themselves  to  prove  under 
a   commission    against   their  prindpel,    see   post,   title 
<<  Sureties.** 
Bond  to         Where  an  assignee  of  a  lease  gave  a  bond  to  the  lessee, 
|ndan^  for  payment  of  rent  and  performance  of  the  covenants 
^fffcasats   ^^^  ^^  lessor,  and  became  bankrupt,  after  the  bond  bad 
in  a  lesie^   become  forfeited  by  the  non-payment  of  the  tent, — the 
^^^^provoi-  bond  was  held  incapable  of  valuation,  and,  consequently, 
not  proveable  under  the  commission.    And  tliongh  the 
lessee  may  be  liable  fol*  damages  to  the  lessor,  by  reason  of 
die  non-payment  of  the  rent  before  the  bankmptoy,  yet 

(I)  Bmd9flimt^  v.  Coate§^  Cowp.  (S)  Oodbrntf  v.  Oweetm^  1  Ban. 

95.    DimsdaU  v.  £am€§,  S  B.  &  436. 

B.  B.    4  Moore,  S50.    CndMm  v.  (3)  Jmmesom  v.  CampMi,  5  B.  ft 

Hammonf  8  B.  &  C.  626.  A.  S50.    1  Bing.  3Sa 
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these  cannot  be  proved  nnless  they  are  actually  paid  by  the  Bondi* 
lesiee  to  the  lessor.  ( 1 ) 

And  sse  fiirther  as   to   boad  creditor^   <*  Marru^ 
jMda;'  "<  JnnmHes;'  <<  ContitigetH  DebU^'  <'  Insmrmce^'' 


Section  XV. 


BiBs  of  Exchange  and  Pramissonf  NcUt^  and  herein  ^ 

Crois  Paper  Demands* 

The  holder  of  a  bill  of  exchange  is,  like  the  creditor  on  A  holder 
the  boDd,  entitled  to  prove  the  amount  of  it  against  all  the  ^^]^^ 
parties  whom  he  might  proceed  against  at  law,  whether  the  parties 
drawer,  acceptor,  or  indorser;  and   he  may  receive  a  '^^^^ 
difidend  from  the  estate  of  each  on  the  amount,  provided  thaliUli 
he  does  not  in  the  whole  receive  more  than  20$.  in  the 
pound.  (S)    And  it  makes  no  difference,  whether  the  bill  is 
SQ  accommodation  bill,  or  whether  the  holder  has  given  less 
than  the  amount  for  it ;  except  that  in  this  last  case,  as  ezc«pc 
against  the  estate  of  the  person  from  whom  he  received  it,  ^^'L^ 
he  can  only  prove  the  exact  sum  due  to  him,  and  is  not  whom  he 
entitled  to  more  than  205.  in  the  pound  upon  the  consider-  **^^  '^"~ 
ation  which  be  gave  for  it.  (S)    Thus,  where  the  bankrupt  can  only 
^veis  bills  with  his  name  upon  them  to  A.,  for  goods  V^^  ^ 
famished  by  A.  to  B.,   and  such  goods  are  afterwards  balance. 
partly  paid  for  by  6.,  A.  can  only  prove  for  the  sum  re- 
loaining  due  for  the  goods,  and  not  for  the  full  amount  of 
the  bills.    But  the  case  would  be  otherwise,  if  the  bills  had 
heen  delivered  by  S.to  A,  without  any  communication  be- 
tween the  bankrupt  and  A.,  —  for,  then,  there  would  have 
been  no  immediate  contract  between  the  bankrupt  and  A., 

(l)  IMor  ▼.  Young,  3  B.  ft  A.  Ex  paite  Crosdey.  Ex  parte /Xmrn- 

^1.  Sl^nt.318.  2Moore,526.  wardy  Ibid,  I B7.    3Bro.2S7.    Ex 

(3)  BngBsk  ▼.  Uarley,  sB.  &P.  parte  Bloxham,  6  Ves.  449.  600. 

«2-  sVes.Sd.    Ex  parte  £^i^,  5  Ve». 

(3)  Ex  parte  Kmg,  C.  B.  L.  1 56.  S3S. 
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iWtogr      md  the  bankrupt  would  be  comeqnently  answenbie  to 
<rnrta^r>    ^  ^^  amoont  of  the  bills.  (1)    So,  where  a  bQl  is  given 
by  die  purchaser  finr  the  price  of  goods  bought,  and 
Ae  goods  are  afterwards  paid  for  in  part,  the  sdter  can 
only  pro^e  nnder  a  commission  against  the  purchaser  for 
the  bahmce  remaining  due  to  him,  and  not  finr  the  wbok 
amount  of  the  bill ;  for  the  bill,  so  long  as  it  remains  in 
the  hands  of  the  seller,  r^resents  only  such  part  of  the 
price  of  the  goods  as  remains  unsatisfied.  (2) 
4ft^  re-         There  is  a  distinction,  also^  in  every  case  where  the 
^|^)?j^^    holder  of  a  bill  applies  to  prove  it,  qfier  recetving  part  of 
det  can       the  amount  —  and  where  he  af^lies  to  prove,  before  any 
^y  1*®^  payment  or  composition  upon  it.    I^  at  the  time  of  proving, 
faaisnce.      he  has  received  a  part  of  it,  he  can  then  only  prove  for  so 
much  as  remains  due ;  for,  of  course^  he  could  not  in  ^cb 
And  the      a  case  swear,  that  the  whole  amount  was  doe.  (3)    And 
^^^—^  when  a  dividend  is  declared  under  another  commission, 
ationofa    under  which  the  holder  has  already  proved   the  bill— - 

*^y^*"^      though  the  dividend  has  not  be«i  actually  received,  jet 
ttodor  an-  ^  ^  ,  '  t 

otliercom-  the  amount  of  it  must  be  deducted  from  the  bill,  be- 
minon.       fopg  j^  q^  be  proved.  (4)     Nor  does  it  vary  this  rule, 
that  the  holder  had  been  permitted  to  enter  a  claim  for  the 
fiill  amount  of  the  bill,  previousfy  to  the  declaration  of  the 
dividend  under  the  other  conmiission,  and  had  also,  pre- 
viously to  such  dedaration,  made  an  affidavit  in  proof  of 
his  debt,  to  be  laid  before  the  commissioners  at  the  next 
meeting.  (5)    In  one  case  of  this  kind,  however,  where  the 
commissioners  had  improperly  rejected  the  pro^  and  ad- 
mitted the  holder  only  to  claim,  and  it  was  afterwards 
decided,  upon  appeal,  that  the  proof  ought  to  have  been 
received  —  it  was  held  that,  though  generally  all  payments 
made  previously  to  the  proof  must  be  deducted,  yet,  in 

(1)  Ex  parte  i2Airftfr,Bttek.581.        (5)  Ex  parte  B&mk  of  SeoUnd, 
(9)  Ibid.  s  Rose,  197.     19  Ves.  510.    Fa 

(3)  Cooper  ▼.  Peptft^  1  Atk.  107.    parte  Womdi^  1  Cox,  309. 

(4)  Ex  mute  Leers^  6  Ves.  644. 
Ex  parte  TVdtf,  S  Rose,  902.  note. 
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this  case  tl))eproofw9^1drekteba<;l^  to  the  tixxierOfth^  BUii^qfi 

— and  that  any  sums  partially  paid  after  that  time  wejce  to  ^^^^^ , 
be  considered  as  payments  subsequent  to  the  proof.  (1) 

Bat  if  the  holder,  after  having  proved  for  thi^  ampun(:  Batifre- 
of  the  bill,  receives  a  part  from  any  of  the  persons  liable  ^f*    f 
to  pay  it,  he  is  still  entitled  to  a  dividend  upon  the  whole  entitled  to 
amount  (2),  provided  it  does  not  exceed  20^.  iii  the  pound  *  ^^deiid 
upon  such  part  as  remains  diie.  whole. 

Under  very  special  circumstances,  however,  the  holder  Where 
of  a  bill    (notwithstanding  part  payment  from  another  ^f^-^ve 
party)  has  been  allowed  to  prove  for  the  whole  amount  for  the 
against  the  acceptor^   and  tjo  stand  as  a  tru^te^  for  such  ^k^*^^ 
other  party,  as  to  all  he  receives  above  the  real  balance  due  part  pi>  ^ 
to  himself  upon  it.    As  where  A.,  being  an  indorsee  of  ^?^y 
B.  and  C/^  acceptances  for  1364^,  sued  out  a  separate 
eonmus$ion  against  B.,  but  had  previously  by  payments 
received  from  D*  (for  whom  he  bad  discounted  the  bills) 
reduced  his.  debt  to  420^.,  —  it  was  held  in  this  case,  that  A^ 
m^t  prpve  fi>r  the  whole  amount  of  the  acceptances, 
standing  as  a  trustee  for  D.  for  all  above  420/.     Lord 
Eldon,  in  Riding  this  case,  took  iiito  consideration  that 
A.  (being  the  petitioning  creditor)  was  the  onh/  joint  cre^ 
ditor  who  cmid,  come  in  with  the  separate  creditors,  and 
receive  dividends  with  them  —  and  that  as  D.  could  not^ 
therefore^  prove  so,  as  to  receive  any  dividend,  and  the  bills 
voold  be  discharged  as  against  the  bankrupt  by  the  oper- 
ation of  the  certificate,  it  was  but  just  that  D.  should  have 
what  benefit  he  could  derive  from  the  proof  of  A.  (3) 

As  all  debts  payable  at  a  future  day,  whether  the  ere-  Billa^ 
ditpr  holds  a  written  security  or  not,  are  now  made  prove-  though 
able  (4)  under  the  commission,  a  bill  or  note  (though  not  j^^  ^^ ' 
yet  due)  may  of  course  be  proved  —  and  the  holder  will  be  proved. 

(1)  In  re  Gttofi  fmd  Jokruonf       (3)  Ex  parte  De  Tastet,  l  Rose, 
ek.  po*  Ld*  £.  2llo8e»  201.  IC;  and  see  ex  parte  Martin, 

(2)  Ex   parte   WUdmany' l  Atk,    2  Rose,  87. 

109.  8  Ves.  113.  2  &  ft  P.  62.  (4)  Section  51.  The  7  G.  1. 
Pormeriy  this  was  holden  other-  c.  01.  was  the  first  statute,  that 
wise.  See  ex  parte  Ltfebvret  2  P.  made  bills  and  notes  not  due 
Won.  407.  proveable  under  a  commission. 

R 


24S 


OF  THE  PROOF   OF  DEBTS. 


[Ch.9. 


SUkqf 


Objectkmi 
to  proof. 

Illegal  con- 
iideretion. 


Statute  of 
limit- 
ations. 


WhenbiU 
^▼en  in 
payment 


entitled  to  receive  a  dividend  thereon  generally  with  the 
other  creditors,  deducting  only  a  rebate  of  interest  for 
what  he  shall  receive,  at  the  rate  of  SL  per  cent,  to  be 
computed  from  the  declaration  of  a  dividend,  up  to  the  time 
when  the  debt  would  become  payable.  And  the  holder  of 
a  bill  not  due  may  prove  the  amount  against  the  drawer, 
though  it  is  at  the  time  uncertain,  whether  the  acceptor 
will  pay  it  or  not  when  it  becomes  due.  (1)  For  the  drtm- 
ing  of  a  bill  constitutes  as  much  a  debitum  in  prcesenti  from 
the  drawer,  as  the  acceptance  of  it  does  with  r^ard  to  the 
acceptor.  (2) 

Whatever  would  be  a  valid  defence  to  an  action  on  a 
bill  or  note,  is  a  valid  objection  to  the  proof  of  it  under  a 
commission.  Thus  the  illegality  of  the  consideration^  for 
which  the  bill  or  note  was  given,  will  prevent  the  bolder 
from  proving  it  in  all  cases,  where  he  was  cognizant  of  the 
illegality  at  the  time  he  took  the  bill  or  note ;  and  in  some 
cases  also  —  as  where  the  legislature  has  declared  the  in- 
strument to  be  absolutely  void — whether  he  had  knowledge 
of  the  illegality  or  not  (S) 

So  where  the  statute  of  limitations  would  prevent  the 
holder  from  recovering  at  law,  he  is  equally  prevented  from 
proving  on  the  bill  or  note.  (4)  The  payment  of  a  divi- 
dend by  the  assignees  of  one  of  two  makers  of  a  joint  pro- 
missory note,  has  been  held  to  prevent  the  other  maker 
from  availing  himself  of  the  statute.  (5)  But  this  doctrine 
has  been  since  doubted,  and  has  been  refused  to  be  extended 
to  a  case,  where  the  indorsee  had  proved  for  an  antecedent 
debt,  and  had  merely  exhibited  the  note  as  a  security.  (6) 

A  bill,  in  payment  of  which  another  bill  has  been  de- 
livered to  the  holder,  caimot  in  general  be  proved;  but  if 


(1)  Storey  v.  Barfu^  7  East,  435. 

(S)  Macarty  v.  Barrow^  S  Str. 
949.  sWil8.l6.  2  Barnard,  S51. 5. 
7  East,  457.  n.  Dub.  tamen  Lorcl 
Ellenborough,  7  East,  440. 

(5)  And  see  post.  *'  Illegal  and 
void  Debts." 

(4)  Ex  parte  jDetwAMy,  15  Yes. 


479.    Exjparte  Seaman^  Ibid.    £x 
parte  Bcffey,  2  Rose,  245. 

(5)  Jackson  v.  Fairbanks  2  N.B. 
340. 

(6)  Brandramy.  Wharton^  iB. 
&  A.  463.,  and  see  Atkyru  v.  TM* 
go^2a&C.23. 
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tbe  feriner  bill  is  permitted  to  remain  with  the  holder,  then  BUb  and 
if  the  latter  bill  is  not  paid,  there  is  no  objection  to  the       *' 
proof  of  the  ibrmer.  ( 1 )  of  another 

If  the  holder  enter  into  a  composition  with  the  acceptor  ^ 
or  maier  of  a  bill  or  note,  or  agree  to  give  him  time  for  pounding 
payment  of  it,  without  the  previous  assent  of  the  other  ^th  ao- 
partfcs,  he  thereby  discharges  all  those  other  pardes.  (2)    ^     * 
Bnt  where  a  note  is  made  by  one  person  as  principal,  and  unless  a 
the  others  as  sureties,  then  the  compounding  with  one  of  «»rcty. 
Ae  sureties  will  not  have  the  effect  of  discharging  the 
principal,  or  indeed  any  of  the  other  sureties ;  for  the  dis- 
charge of  the  surety  is  very  different  (3)  from  the  discharge 
of  the  principal. 

Tbe  same  {acAe;,  too,  of  the  holder^ which  would  dis-  Laches. 
diaige  any  other  party  at  law  if  he  had  continued  solvent — 
Fill  eqaally  preclude  the  holder  from  proving  under  a 
<^oonnissioQ  against    such  party.      Thus,    if  the  holder  Want  of 
fieglect  to  give  notice  (4)  of  the  dishonor  of  a  bill  to  the  3?^^^^^ 
"'^wcr,  and  the  indorsers  —  or  do  not  at  least  use  due 
diligence  in  attempting  to  give  nodce  (5)  — they  are  thereby 
respecdvdy  discharged.     If,  however,  the  acceptor  has  no 
effects  of  the  drawer's  in  his  hands — in  this  case,  the  drawer 
^  not  be  discharged,  as  he  cannot  then  be  injured  by  the 
^'ant  of  notice  (6) ;  but  the  indorser  in  such  a  case  is  still 
entitled  to  notice.  (7)     The  onus  of  proving  the  bill  to  be 
^  accommodation  bill,  so  as  to  dispense  with  the  giving 
Botice,  is  thrown  upon  the  party  contending  that  it  is 

(1)  Ex  parte  Barclay,  7  Yea.  ley  v.  Cote,  4  B.  ft  C.  939.   Walter 
S57.  V.  Haynes,    1  Ryan  ft  M.  149. 

(2)  Ex  parte  Smth^  5  Bro.  1.  Mann  v.  Moors,  ibid.  249. 
C.B,L.  171.     Ex  parte    Wilson,  (5)  Burridge  v.  Burgu,  dCamp. 
II  Ves.  410.     EngUth  y.  Barley,  262.     Crone  v.  Smith,  1  M.  ft  S. 
<  B.  jr  P.  61.    Anderson  v.  George,  545.     Goldsmith  v.  Bland,  Bay.  on 
t  Burr.  353.    Keiloek  v.  Bobmson,  Bills,  224. 

^Sti,  745.    TMlal  V.  Brown,  1 T.  (6)  Ex  parte  Holden,  C.  B.  L. 

*•  1 67.  1 67.     Bickerdyhe  v.  BoUman,  I  T. 

(3}Expaite  Gt^brtf,  6Ves.805.  R.  405.    Bogers  v.  Stevens,  2  T. 

(i)  Goodal  V.   JDolinf,   1  T.  R.  R.  715.     Walwyn  v.   SL  Quintin, 

712.    Tindai    v.   Brown,    supra.  1  Bos.  &  P.  652.;  andsee  l^East^ 

^^  V.  Brown,  2  Str.  792.     jfotf-  214.    4  Camp.  285.    1  Star.  1 16. 

'^  r.  Hwrsi,  6  Borr.  2670.  Hart-  (7)  Wdks  v.  Jades,  Peake,  202. 
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^^^  sp.,Cl),  4n4  i^  tke  iM&r  has.  not  gifTeo  nptipo  Jfimsff\a 
'  the  4j;^wer,^  he  oquiot  avail  himself  oi^  notice  giveB,  by  any 
other  person.  (2)  The  bankruptcy  or  ipsobreocy  of  the 
accqitor^  it  lu^s,  been  determinedi  does  not  excuse  the 
holder  from  giving  notii^  to  the  drawer^  or  any  other 
p^rly  entitled  tp  notice.  (3)  But  it  was.  heldi  by  Lprd 
Thurlow,  that  if  the  drawer^  or  tndorser^  is  a  bankrupt  at 
the  time  of  the  dbhonor  of  the  bill,  it  was  unnecessiv^  to 
give  notices  either  to  him  oc  hb  assignees.  (4)  In  areceot 
case»  boweyeri  before  the  Coprt  of  King's  Bench,  it  was 
decidec^  that  where  the  house  of  the  b^ikrupt  drawer  is 
keptf  open  bjr  ao.  agent  of  bj^s  asMg^ieeB,  tier^  notice  is 
essential  —  and  a  neglect  to  give  it  will  bar  the  holder^s 
right  to  prova  against  the  drawer's  es^te.(5)  Lord  Thiu^ 
low's  decision,  wi^  not  cited  in  aigument  in  the  last  esse— 
but  the  necesfsity  of  notice  under  these  circumstai?^  ^ 
been  in  some  measure  recognized  in  a.  case  before  Locd 
Eldon,  in  vrhiqh  be  decided,  dbat  notice  of  f^  d^Jionored  ^ 
given  to  a  ba^kifupt,  as  drawer,  b^bre  the:  choice  qfasfigneeSf 
wnis  sufficient  notice  to  entitle  the  holder  to  prova  (6) 
^iUs  m^  If  a  bill  be  made  payable  |o  ajb^iiiom,  payee,  with  the 
ficdtbui  l^owle^lgd  of  the  acceptor,  it  is  considered  ia  effisct  as 
.pogree.  payable  to  the  bearer;  and  a  bandjlde  holder  of  it  for  & 
valuable  consideration  n^y  prove  k  under  a  ooaimissioa 
against  the  indorser,  or  any  other  party,  who  knew,  at  the 
time  he  put  his  name  to  it,  that  the  payee  was  a  fictitious 
person.  (7)  But  where  the  acceptor,  at  the  time  of  bis 
acceptance,  was  ignorant  that  the  payee  was  a  fictitious  per* 
sfiDf  the  bill  in  such  a  ca^  has  been  held  to  be  void.  (8) 

(1)  Ex  purte  H^atk,  S^Ves.  Si  B.  (7)  Ex  parte  Clarke.  5  fiRO.  iiSS. 

240.  fix  parte  AUgn,  C.  B.  L.  1 7S.;  and 

(s)  Ex  parte  B^rekgf^  7  Ves.S97  see  TaOoek  v.  Hcrru,  s  T.  R.  174,. 

(3)  Etdailey.  Sowetiy,  11  East,  V^irc  ¥•  LewU,  ibid.  ISS.  Mmci 
\n.  Thackn^y.Blocket^^Bdmp.  Y.Gt&fQfi,ibid«4Sl.  Cb/2tfv.jS«if4^ 
lS5w  llVes.413.  SB.&P.279.  1H.B.S19.  Gi&fOf»  ▼.  JAictf,  ibidkl 
BHvl.  115.   ChHt  910.  569.     G'sftfo^  ▼.  MmUer,  S  H.  £U 

(4)  Ex  parte  Smithy  5  Bro.  1.  388. 

(5)  Bokde  y.  Proctor,  4  B,  &  C.  (s)  Betm^  v.  FameU,  1  Can^ 
517.  UO,  isa  Q. 

(6}Exparteilo&M?«  i9Ve8.9i6. 
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The  same  otgections,  also*  as  to  the  form  of  the  bill,  -^ '««? 
wliicli  may  be  ni^gea  with  e^ct  in  an  action,  apply  to  the      '  '    \ 
proof  of  it  under  a  commission.     Thas,  a  bill  or  note  Is  Bill  or 
bad,  if  the  sum  (or  which  it  is  given  is  paya'ble  on  a  corir^  ^\^  ^^ 
Hngemy — or  ^f^  in  the  case  of  a  note,  the  prond^rse  to  pay  is  contin- 
steohdHionalj  and  not  an  absolute,  promise,  (l)     A  pro-  i^^*^^^* 
missory  ndte^  uierefofre,  given  to  pay  a  sum,  ^^  when  the 
drcumistances  of  the  'maker  will  admit  without  detriment 
to  himself  or  family,''  does  not  create  a  debt  proveable 
under  a  commission.  (2)     So,  a  promissory  hote  made 
|)ayable  ^*  In  cash,  or  Bank  of  England  notes,"  has  been 
for  the  same  reason  held  bad  for  uncertainty;  and  the 
holder  of  several  notes  of  this  description,  who  received 
them  from  an  Intermediate  person,  was  not  allowed  to 
prove  under  a  commission  against  the  maker,  either  upon 
the  notes  (3),  or  as  W  money  had  and  received.  (4) 

If  the  bm  or  note  has  not  a  proper  starhp  affixed  tp  it, —  Want  of 
this,  also,  is  another  objection,  which  Is  as  valid  in  Bank*  ^^IS^ 
niptcy,  as  at  law.  (5)     But  thcJiigh  a  bill  be  void  for  want 
of  a  proper  stamp,  proof  may  still  be  made  for  the  original 
consideration.  (6) 

"Where  a  bill  is  taken  wiikotU  the  indorsement  of  the  party  Bill  not 
from  whom  the  bolder  receives  it,  the  bill  itself  cannot  be  i'^^l^^'"^ 
proved  under  a  commission  against  that  party;    for  no  ^imrair 
debt  IS  proveable  on  a  bill,  but  what  arises  on  the  &ce  of  it>  aot 
it  (7)    And,  ttiough  there  is  a  private  mark  on  the  bill,  ^^^ 

him. 

(1)  Smiih  V.  ^ohe^^  dt.  sL^.  Wefe  declared  by  the  legislature  to 
Raym.  1569.  1596.  Rolterti  v.  be  a  1^^  tender,  and*  formed  the 
Pe!sie,  Burr.  523.;  &c ;  and  see  chief  circulating  medium  of'  the 
Bavl.  8.  country. 

(2)  Ex  p*te  Toottlt,  4  Ves.578.  (5)  Ex  parte  Mtumert,  I  Ros^ 

(3)  £zparte/0KMfi^sRose,825.  68.                                  > 

(4)  Ex  parte  Tknuony  Buck.  51.  (6)  Mvegv^ItodstoHy  7.T.R.S41; 
Tboe  two  last  caseiy  it  must  be  -fi^v*  Webb,  lE8p.l29.  Brown 
todbaed,  c^rry  the  doctrine  of  v^WaUs^  l  Taunt.  559.  H^dnr, 
fmteriamfy,  in  the  conttmcdon  of  Vtftar,  4  Taunt.  388. 

the  prambe  in  a  note,  to  a  point  (7)  Ex  parte  Roberta,  8  Cox, 

soAeiriiat  bordering  on  the  ex-  17 J.;  and  see  Fenn  v,  Hhrriion, 

tnane ; — and  more  eapedally  at  a  5  T.  R.  759.  F^dt  v.  Ciarke,  1  Esp. 

thne  whcD  Bank  of  England  notes  447. 

il  "s 
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BUkaad 
note** 


Contrk  as 
to  accept" 
once  Ota 
fordgn 
bUI. 


Bill  lost. 


When  an 
linindon- 


and  the  party  admits  that  upon  all  bills  transferred  by  him 
without  indorsement,  on  which  he  made  that  mark,  he 
considered  himself  as  much  liable  as  if  he  had  indorsed 
them  (I)  — or  though  the  party  write  over  the  last  indorse 
ment,  **  Pay  B.  or  order,"  —  the  rule  is  the  same ;  for  in 
neither  of  these  cases  does  the  party  contract  any  legal 
obligation  upon  the  fiice  of  the  bill.  (2)    So,  where  thaie 
was  even  an  engagement  in  writing  from  the  party,  to  war- 
rant the  payment  of  the  bill  in  like  manner  as  if  he  had 
indorsed  it,  which  engagement  came  into  the  hands  of  the 
holder  for  a  valuable  consideration,  —  yet  this  circumstance 
has  been  held  not  to  entitle  the  holder  to  prove  the  bill^ 
against  the  party  who  had  so  engaged  to  pay  it.  (3)    This 
last  point  has,  however,  been  ruled  differently  by  Lo^^ 
Eldon  with  r^ard  to  an  acceptance^  which,  he  held,  need 
only  be  of  such  a  nature,  as  will  render  the  party  liable  to 
an  action  upon  it  at  law.     And,  as  a  letter  from  a  party 
(on  whom  bills  are  drawn)  undertaking  to  accept  them,  has 
been  held  at  law  to  amount  to  an  acceptance  of  the  Inlls, 
so,  he  thought,  that  they  might  be  equally  proved  under  a 
commission  against  such  party.  (4)     But  this  doctrine  of 
accqitance  by  letter  applies  now  only  to  foreign  bills  of 
racchange;  for  by  the  1  &  2  Geo.  4.  &  78.  s.  S.  all  intend 
bills  must  be  accepted  by  writing  upon  the  bilL    And  by 
the  same  statute,  when  a  bill  is  accepted  payable  at  a  par- 
ticular place,  this  is  to  be  deemed  a  generai^  acceptance; 
and  presentment  at  that  place  need  not  be  proved,  unless  it  is 
expressed  in  the  acceptance  to  be  only  payable  at  that  place. 

Where*a  bill  has  been  lost  by  the  holder,  he  may  never- 
theless be  permitted  to  prove  it,  upon  giving  an  ample 
indemnity  to  the  satisfaction  of  the  copimissioners.  (5) 

When  a  bill,  which  has  been  taken  without  the  indorse* 

(1)  Ex  parte  ShuUUtaorth,  jVeB«    lo  re  BarringUm,  Sell.  &LeL  lis.; 

and  see  post. 

(4)  Ex  p^rte  JDjfer,  €  Ves.  9.; 
and  see  Clarke  v.  Cock^  4  East,  57* 
Wynne  v.  Bmket,  SBatt^Sli. 

(5)  Ex  parte  Oreemm^t  ^^* 
819. 


368. 

(9)  Ex  parte  IsheHer^  lRo8e,90. 
Vincent  v.  Hurlocky  i  Camp.  492. 

(3)  Ex  parte  Harriion,  2  Bro. 
614.    Ex  parte  Bell,  i  Mont,  192. 
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sent  of  the  bankrupt,  is  to  be  coii$id6S«d  a  purekase^  and  -BUb  om^' 
when  a  jpledge^  will  depend  on  the  circamstances  of  the         ' 
case,  and  the  natare  of  the  i^eement  between  the  parties*  edbill  con- 
An  exchange  of  paper  between  two  persons,  where  the  bills  purehas& 
are  oi  the  same  amount,  has  been  considered  to  be  a  pur*  and  when 
ckase  by  each  party  of  the  bills  of  the  other.    As  where  G.  *  P^®*^®-  ^ 
accepted  a  bill  for  J.  and  W.,  and  in  exchange  they  de-  purduue 
lirered  to  him  at  the  same  time  a  bill  to  the  same  amount  d>U  cannot 
drawn  and  accq)ted  by  other  parties,  but  not  indorsed  by      f^^^^ 
J.  and  W*, — Lord  Eldon  held  this  to  be  a  purchase  on  the 
part  {^  G.  of  the  last  mentioned  bill — that  being  the  con**  * 
sidaration  for  the  acceptance  given  by  him  to  J.  and  W. ; — 
and  though  G*  had  paid  his  acceptance,  and  the  bill  he 
received  was  dishonored,   yet  he  was  not  permitted  to 
pjDTe  the  amount  of  such  bill  under  a  commission  against 
J*  and  W.(l)     If  the  bill  is  discounted  {2)  by  the  taker,  it 
is  then  also  considered  as  a  purchase;  and,  whenever  a  bill 
is  taken  as  a  purchase,  it  liquidates  the  debt  due  from  the 
person  transferring  it  to  the  full  amount  of  the  bill  (S), 
and,  consequently,  the  debt  cannot  be  proved  under  a  com- 
mission against  such  person. 

Where,  however,  a  bill  without  indorsement  is  taken  as  But  in 
a  security  for  an  antecedent  debt^  and  there  is  no  express  ^i^  *u^ 
agreement  that  it  is  taken  in  payment  against  all  risks  (4),  ori^md 
it  is  then  considered  as  a  pledge^  and  does  not  destroy  the  ^Lui 
debt;  tbereibre,  if  the  bill  in  this  case  be  bad,  though  the  &  bill  en- 
bill  itself  cannot  be  proved  under  a  commission  against  the  ^i^^yl^d* 

(1)  Ex  parte  HuttUvj  1  G.  &  money  secured  by  the  bill  (whe-^ 
J.  9.  dier  indorsed  or  not)  inmt»  the 

(2)  Mr. Eden  in  his  Treatise  on  interest;  and  the  person  so  ad< 
the  Bankrupt  Law  (page  136.  note  vancing  the  money,  if  he  does  not 
(p.) )  fcry  juatiy  observes,  that  there  take  the  indorsement  of  the  partjr^ 
i&  a  great  inaccuracy  in  several  of  is  in  reality  the  purchaser  of  the 
ti»  books,  ( 1  Rose,  25.  Buck.  115.  bilL 

D.)  as  to  the    <fistinction   taken  (3)  Ex  parte  Whitter,  C.  B.  L. 

between  a  transfer  with,  and  with-  1 24.    Ex  parte  JRobertt,  ibid.    Ex 

out,  indorsement, — in  denominat*  parte  Smttky  ibid.    Bank  of  Eng- 

ntg  the  one    transaction   **  tu  a  land  v.  Newman,  1  Ld.  Raym.  44S. 

Mik*  and  the  other  **  at  a  dii*  IS  Mod.  241.  Com.  Rep.  57. 

comd^ — a  dSscotmt  bong,  in  fiict,  (4)  Owenton  r.  Marge^  7  T.  R« 

nodiaig  nofe  than  adyancing  the  651 . 
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Jtab  and    cMjtor,  yet  the  original  debt^  or  so  much  as  rtoaili^  ^^ 
*^^^*'         may  be  prored.  (1) 

If  of  any         If  die  bill  is  taken  as  a  pledge j  it^shoiiM  in  strictness  be 
l^^hodd  ^^^  ^^^  ^^  prodnoe  appHed  in  satisfaction  or  Tcdodioii 
be  9old^       of  the  creditor's  debt;  and  if  any  pfeiit  ranains  unsatisfied, 
and  cr«fi-   i,^  ^gi  ^  ^^^  ^  course  entided  to  prove  for  ihe  residue: 
for  tlie        or  the  Lord  Chancellor  will  in  some  tases  order,  that  the 
^'S&sfAeo.  creditor  shall  be  at  liberty  to  bring  an  action  on  the  biH  in 
the  name  of  the  assignees,  upon  his  indemnflying  them, 
and  undertaking  to  accoimt  for  any  surplus  recoTered. 
And  in  either  case,  if  the  amount  of  the  bill  or  note  exceeds 
die  debt  for  which  it  is  pledged,  the  creditor  wiH  have  to 
pay  the  costs  of  the  application,  as  in  the  case  of  an  equit- 
able mortgage  upon  the  deposit  of  deeds  willioat  any  writ- 
ten agreement*  (2) 
Where  In  some  cases,  where  the  bankropt  has  merely  forgotten 

has  only      ^  indorse  die  bill  or  note,  which  is  transferred  by  him  for 
roaooT-      a  vahiable  consideration,  it  has  been  held,  that  he  may  in- 
dSnc^a""   ^^*®  ^^  ^^  ^^^  bankruptcy  (8) ;  —  for  the  act  of  indorse- 
bill^  it  may  ment  is  in  such  case  considered  a  mere  form  — the  transfer 
ed  Ste^    ^^^  consideration  being  the  substance,  which  creates  an 
wards.        equitable  right,  entitling  the  holder  to  call  for  the  form.  (4) 
So,   where  the  whole   beneficial  interest  is   out  of  the 
bankrupt,  the  assignees  have  been  in  that  case  ordered 
to  indorse  a  bill   under   the    above  circomstances— in 
such  a  manner,  however,  as  to  secure  them  firom  per- 
sonal  responsibility.  (5)      And   where   die  payee  of  an 
accommodation  bill  indorsed   it  after  an  act  of  bank- 
ruptcy, it  was  holdei,  that  this  did  not  prevent  the  in- 
dorsee, for  valuable  consideration,  from  recovering  on  it 
against  the  acceptor.  (6)  So»  where  a  bankrupt  had  trans- 

(1)  Ex  parte  Biackbvm,  loVcs.  (4)  Per  Sir  T.  Plumer,  S  X* 

S06.    Ex   parte  BaMone,  Buck.  W.943. 

815.;  and  see  lUchardsouY,  Kirk"  (5)  Ex  parte  Greenings  15Ves. 

man,  C.  B.  L.  174.  206.    Ex  parte  Mowbray,  1  J-  & 

(9)  Ex  parte  ^rotcm,  1  G.  &  J.  W.  428.;  but  see  ex  parte  Hotf, 

407.  1  Rose,  15.     Ex  parte  Steumrt, 

(3)  SmiA  v.  PickeHng,  Peake,  1  G.  &  J.  544. 

50.    Anon.  1  Camp.  49S.  n.  (6)  WaBacey,Hardacre,  iCamp. 

45. 
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ieifed)  Withont  indoning^  a  note  lor  Valuable  consideration  BUU  dkd 
to  B.  4  C  and  afterwards  died  intestate,  and  B.  took  ^^'' 
out  ktt^  of  adimnitftration  to  Urn,  and  th^  indorsed  tlie 
Bole  to  B.  &  C^  —  it  was  held,  that  B.  8t  C.  might  re- 
cover against  the  maker  of  the  note{l),  though  it  was 
prm  for  the  accommodation  of  the  bankrupt,  ^nd  lihough 
k  was  not  indorsed  until  several  years  after  it  was  due. 
Bot  Ae  mere  circumstance  of  indorsement,  in  the  trans-  When  the 

ier  of  a  bill  or  note,  does  not  make  a  difference  in  esti-  Sl^J®^®^ 

^  the  trans- 

Bmtiiig  the  rights  of  the  parties,  if  the  real  meaning  of  the  ferof  abiU 
tensacdoD  was  only  deposit — the  distinctidh  depending  >«™«;ely 
not  on  Ae  ikct  of  indorsement,  but  on  the  intention  of  the 
iodoiser.  In  this  case,  however,  it  must  be  clearly  estdr 
blished,  that  notwithstanding  indorsement,  the  object  was 
nothiag  but  deposit  (2)  Thus,  where  severd  bills  were 
Mvered  to  a  mortgagee,  some  of  which  were  indorsed 
and  others  not  indorsed — and  the  question  was,  whethefr 
the  bSa  wca-e  intended  to  be  in  the  nature  of  a  collateral  se- 
curity, or  of  an  absolute  transfer '—  the  Court  inferred  (from 
tbeb  beng  a  mortgage,  and  from  the  circumstance  of  some 
of  ^  bills  not  being  indorsed)  that  those  which  were  in- 
^i^'fsed  were  intended,  as  well  as  those  unindorsed,  to  be 
Md  as  a  security  only.  (3)     And  if  A.  give  B.  a  bill  to  the  holder 

tfce  moBm  of  BOOl  fls  a  security  for  a  debt  of  150/.  —  ^^  ^^ly 
_,    ,       .    .    ^  .  «  .         A  ,     prove  for 

vbether  A%  mdofrse  it  or  not — B.j  as  agamst  A.,  can  only  the  real 

prove  IM. — and  he  will  be  a  trustee  for  A.,  hi  respect  of  ^^  **«• 

any  Btuplus  wbidi  he  may  receive  from  the  other  parties 

to  the  biU.<(4)     If  the  holder  xif  bills   indorsed  by  the  Holder 

hnkropt^  instead  6f  proving  for  each  bill,  proves  the  whole  ^^P*^ 

amoontof  his  debt,  for  which,  he  states  in  his  deposition,  ingonce 

diat  he  has  received  no  security  or  satisfaction  whatsoever  Jwatedthe 

billB  as  a 
accept  the  bills  he  holds, — he  will  be  precluded,  after  security. 

thus  treating  the  bills  as  a  security  in  his  deposition,  from 

Aying  afterwards  they  were  not  to  be  treated  as  a  security, 

(l)  WatHtu  V.  Maule,  3  J.  ft  W.        (5)  Ex  parte  Baldwin,  cit.  1 9  Ves. 
2.57.  230. 

(s)  19  Ves.  232.  (4)  Per  Lord  Eidon,  ibid. 


35Q  OF  THE   PROOF  OF  DEBTS*              [CllBp.  9* 

BiBi  and  becaase  they  were  indorsed.  (1)    Indorsement  is^  howe?er, 

*^^*'  always  considered  prima  facie  evidence  of  an  absolute 

Indone-  transfer,  unless  the  object  of  mere  deposit  is  clearly  shown, 

^ /IST*  ^^  *^*^  ^®  plainly  inferred  from  the  nature  of  the  irans- 


e^ence      action  between  the  parties. 
of^)lute       Where  A.  employs  B.  to  get  bills  discounted,  which  A. 
^^^^^       had  not  indorsed,  and  R  indorses  them  in  his  own  name^ 
bills  in-       the  better  to  effect  that  purpose,  and  both  A.  and  B.  be- 

dotsed  by    ^^^^  bankrupt,  —  A.'s  estate  must  relieve  B/s  from  the 
an  agent.       ,       , 

liability  incurred  by  the (2)  indorsements  on  these  bills; 

though  the  case  would  be  otherwise,  if  A.  had  told  B. 
expressly  that  he  would  not  indorse  the  bills ;  — for  then 
B.  would  have  been  an  agent  with  only  a  limited  (S)  au« 
thority. 
Where  If  the  acceptor  of  a  bill  for  value  become  bankrupt,  and 

bill  raid      ^^  indorser  is  obliged  to  pay  it  in  consequence  of  the 
i^erbank-  bankruptcy,  he  may  prove  the  debt  under  the  commission, 
ruptcy  of    although  it  was  not  taken  up  by  the  indorser  till  afttr  the 
tor,  m^^  commission  issued.  (4)     It  has  been  held,  however,  that  a 
be  proved;  party  so  claiming  to  prove  a  bill  taken  up  by  him  after 
^"'H^h  ^  ^    ^^^  commission   issued,  must  himself  have  contracted  a 
^ity  Dot    liability  upon  it  hefbre  the  issuing  of  the  commission.    As 
h  h'l?"     where  a  bill,  after  the  bankruptcy  of  the  acceptor,  was 
taken  up  by  a  par^,  who  had   previously  discounted  it 
without  indorsing  it,  —  Lord  Eldon  refused  him  permis* 
sion  to  prove  it  under  the  commission,  upon  the  ground  that 
he  had  not  made  himself  liable  on  the  bill  by  indorsement 
— and  added,  that  all  the  cases  of  parties  claiming  to  prove, 
in  respect  of  the  payment  of  bills  after  a  commission  of  bank- 
ruptcy, have  been,  where  the  party  is  himsdf  liable  on  the 

(1)  Es  parte  Bwm^  2  Rose,  58.      570.    Ex  parte  H^^  s  Ves.904. 

(2)  Ex  parte  Robmson^  Buck.    Buchkr  v.  Buttivant,  5  East,  72. 
1 1 3.  flbiifc  V.  Baxter,  ibid.  1 77.  Jotedt 

(5)  Fenn  ▼.  Harrison,  5  T,  R.  v.  Onw,  2  N.P.  SO.  Contral^rooto 

757.  V.  Rogers,  1  H.  B.  64a     Howis  v. 

(4)  Ex  parte  Brymer,  C.  B.  L.  Wiggins,  4  T.  R.  714. ;  but  the  two 

165.    Cowley  v.  Dunhp,  7  T.  R.  last  cases  were  cases  of  sureties. 
S65,    Ex  parte  Seddon,  dt.  ibid. 
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biIL(l]    Bat  Lord  Thurlow  upon  a  former   occasion  BUUmd^ 
saidt  that  he  considered  it  as  a  very  clear  point,  that  a  bill  of       *' 
exchange,  though  negociated  after  the  bankruptcy  of  the  Bill,  how- 
acceptor,  might  be  proved  under  his  commission ;   as  the  ^^^]!^ 
debt  accrued  from  the  acceptor  by  his  ori^nal  acceptance  ated  after 
of  the  bilL  (2)    Accordingly  it  has  been  holden,  that  the  JjJ^J 
indorsee  of  a  bill,  though  indorsed  to  him  after  the  bank* 
ruptqr  of  the  acceptor,  can  prove  it  under  his  commission, 
bat  only  for  such  amount,  as  the  indorser  himself  could 
bare  proved  at  the  time  of  the  commission.  (S)     So  that  it 
should  seem,  if  the  case  of  ex  parte  Ishester  could  have 
been  considered  merely  a  transfer  of  the  biUJbr  value  to  a 
third  person,  after  the  commission  against  the  acceptor  — 
and  not  as  a  patftnent  of  the  bill  by  a  person,  who  was  in  fact 
never  2^ party  to  the  bill,  or  liable  to  pay  it  —  the  bill  might 
hare  been  proved  under  the  commission. 

Where  bankers'  notes  were  bought  up  qfter  their  bank-  Where 
roptcy,  they  cannot  be  proved  by  the  holder, — unless  it  can  banker's 
be  shewn  that  the  persons,  from  whom  they  were  purchased,  t)ought 
were  individually  entided  to   a  proof  in  respect  of  the  ?P  ^^ 
i^otes«  (4)  But  there  haye  been  some  special  exceptions  (5)  mptcy. 
to  this  nde;  and  in  one  case,  where  one  of  the  partners 
of  die  bank,  afler  getting  his  certificate,  took  up  the  notes 
of  the  firm,  he  was  permitted  to  prove  (6),  —  upon  making 
an  affidavit,  that  he  would  not  have  paid  the  notes,  unless 
the  holders  had  had  a  valid  claim  against  the  firm. 

And  in  all  these  cases,  where  a  bill  is  negociated  after  Difierence 
IT  IS  DUE,  whether  by  indorsement  or  mere  delivery,  the  ™J[^. 
party  receiving  it  takes  it  on  the  credit  of  the  person  trans-  ing  a  bill 
ferring  it,  and  subject  to  all  the  equities  to  which  it  may  J^!^*f?^ 
he  liable;  whereas  before  a  bill  is  due,  the  party  receives  due.' 
it  on  its  own  mtrinsic  credit,  and  is  not  bound  to  enquire 

(0  Ex  parte  Itbester,  I  Ro8e,80.        (3)  Ex  parte  Deey,  2  Cox,  42a. 

[S]  Ex  parte  Brymer,  ante ;  and        (4)  Ex  parte  Rogers,  Buck.  490. 
*e  ex  parte  Tftofiuif,  1  Atk.  75.        (5)  Porttmouth  Bank  case,  cit. 

3Wiis.i35.    Bingleyv.Maddiion,  ibid. 
^  ^  It  499.  (6)  Ex  parte  Atkwu,  ibid.  479. 
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Where 
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into  any  circumstance  existing  lietween  the  person  from 
trhom  !he  takes  it,  and  any  of  the  previous  parties  to  die 
bill.(l) 

Wliere  the  holder  of  several  bills,  indorsed  to  htrti  bj  a 
bankrcrpt  for  ^om  he  had  discounted  them,  proves  the 
aggregate  amount  of  them  under  the  commission,  and  any 
of  the  bills  are  afterwards  paid  m  fulI,  the  amount  of  the 
bills  so  paid  must  be  deducted  from  the  proof,  and  Ae 
future  dividends  be  p^d  only  upon  the   residue  of  the 
debt  (2)    And  the  same,  where  the  bills  have  been  in- 
dorsed by  the  bankrupt  as  a  security  for  a  general  ba- 
lance —  or  for  a  debt,  even  exceeding  their  amount,  and  the 
creditor  proves  the  whole  amount  of  hiis  debt,  excepting 
the  bills  as  a  (Security.  (S)     And  if  the  dividends  have 
been  paid  upon  the  whole  proof  without  sudi  deduction, 
the  assignees  are  not  thereby  concluded  —  for  the  Lord 
Chancellor  on  petition  will  order  them  to  be  refunded.  (4) 
In  this  respect,  wjs  perceive  the  rights  of  the  C)reditor  differ 
from  the  case,  whet-e  he  proves  only  a  single  bill;  for 
there  he  is  entitled  to  a  dividend  on  the  full  amount  of 
his  proof,  provided  he  does  not  rek;eive  in  the  whole  more 
than  20s.  in  the  pound.  (5)     But  when  seoeral  bills  are 
thus  proved  —  as  each  bill  forms  a  separate  and  distinct 
portion  of  the  whole  debt — if  a  creditor  was  permitted, 
after  one  of  the  bills  was  paid  in  fidl  to  take  A  dividend 
upon  the  gross  sum,  without  deducting  the  amount  of  die 
bill  paid  off,  —  he  would  then  be  receiving,  as  to  that  portion 
of  the  debt  which  was  composed  of  the  paid  biU,  loore 
than  205.  in  the  pound. 

Where  the  acceptor  of  a  bill  becomes  bankrupt  and 
another  person  after  the  bankruptcy  takes  up  the  bill  for 
the  honor  of  the  drawer,  that  person  has  no  right  to  prove 

(1)  Sroum  V.  Duoiffi,  3  T.  R.  80.  (5)  Ex  parte  WtHaee^  C.B.L 
Boehm  V.  Siir^,  7  T.  R.  427.  155.  Ex  parte  CVowZy,  ibid.  Ei 
Brown  v.  7\imer,  ibid.  650.  Thuon  parte  Buffbrd,  1  6.  &  J.  41 .  Ex 
V.  Francis,  1  Camp.  19.  Chitt.  126.  parte  BarraU,  ibid.  527. 

(2)  Ex  parte  Smiik,  C.  B*  L.  1 65.  (4)  Ex  parte  Bum,  2  Rose,  55. 
Ex  parte  Bloxhmn,  ibid.  (5)  Ante,  239. 
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aga^  the  estate  of  the  acceptor,  unless  the  acceptor,  k^  ^*^  ^ 
effects  of  th^  drawer's  in  his  hands— for  such  person  can,         ' 


only  stand  in  the  place  of  the  drawer.  (1}  of  the 

Witl^^pect  to  proof  of  what  are  termed  accommodation  ^^^' 
bills— tbajl;i%.  bills  to  which  one  of  the  parties  has  $ul>-  dation  bills 
scribed  his  iiam^  without  repeiying  any  value — :the  holder  ^^^^  . , 
of  a  bill  of  this  description^  who  has  bend  Jl^e-  givep  a^ 
valuable  consideration  for  itj  is  not  affected  hy  the  want  o^ 
ooQsideration  between  thq  other  parties.  (2-)  But  such  bill 
cannot  be  p^ov^  as  between  the  parties  to  the  accQU^. 
modadoQ.  And  where  a  debtor  to  a.  bankrupt's  ^tate,^ 
after  n^tic^  of  the  banli;rupt'a,  insolveacy,  a^q^uired  a  bijit 
with  tb^  banlu^pt's.  name  upon  it,  (ijrhlch  he.  knew  thes^ 
was  a  mere  acqomjnodatym  bill  given  by  the  b^nkrup^ 
9iul  fonned  no  demand  upon  the  bapkruptj's  estate)  with  % 
Tiew  to  set  it  off  against  his  own  del^t,  — he;iyas  held  not  ^ 
be  a  bonijlde  bolder  of  such  bill ; — and,  having  proved  fQ>X 
the  di&rence  between  the  amount  of  the  bill  and  the  deb); 
h^  owed  the  bankrupt,  his  proof  yas  ordei;ed  to  be  ex;- 
pungei(S)  Mfhen  Vafp,  persons,  however,  agree  i^  the 
one  shaU  accept  and  piiy  aU  biUs,  which  a  third  m^y  drA7, 
upon  him  gn  account  of  the  other — and  the  drawer  h^s 
^^  in  tb^  hazuJs  of  one  of  thpse  parties,^  thpj^gh  i^ot  ]x^ 
the  haocb  of  the  acceptor — the  acceptor  by  such  an  agree? 
oient  makes  himself  equally  liable  with  that  party,  in  whose 
bands  the  drawer  has  effe^  t-  and  the  drawer  may  there- 
fore prove  3ach  biJUs,  under  a  commission  against  the 
acpeptor.(4) 

When  a  party  lends  his  name  upon  a  bill,  whether  aa  Partjr 
4»W€r,  acceptor,  or  indprser,  without  receiving  value  for  J^^^^^ 
SQcb  ac^pQiuKxlation,  he  i^  substantially  a  surety  for  the  stantiallyj 
^^  party,  who  has,  received  a  consideration  for  the  bill ;  *  surety. 

(1)  Ex  piurt^  X^ambert,  IsVes.  (3)  ]g!x  parte  Sione,  1  G.  ^  J. 
174.  oyerniling.  Ex  parte  FFoc^  191.;  and  see  Fear  v.  M^lver, 
'^  5  Ves.  574.  1 6  East,  1 30. 

Is)  Cull.  B.  L.  97.  Chitt  442.  (4)  fix  parte  ManhaU^  \  Atk. 
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and  if,  through  the  de&ult  of  that  party,  he  is  obliged  to 
take  it  up,  he  is  entitled,  of  course,  to  be  indemnified  by 
the  estate  of  that  party.    In  bills  of  exchange.  Lord  Hard- 
wicke  observes,  there  is  a  double  contract — the  first  between 
the  principal  debtor  and  creditor — and  also  an  implied  con- 
tract, that  the  principal  debtor  will  indemnify  the  surety— 
so  that  if  the  creditor  (the  indorsee)  comes  upon  the  surety 
(the  indorser),  the  indorser  or  his  assignees  may  come  in 
against  the  original  or  principal  debtor;  and  he  added, 
that  this  was  likewise  the  case,  where  no  consideration  was 
paid  by  the  original  drawer.  (1)     This  principle  has  been 
often  recognized  in  Bankruptcy.    As  where  the  holder  of  a 
bill  proved  it  against  the  person,  who  was  ultimately  bound 
to  pay  it,  before  he  called  upon  the  surety,  and  he  after- 
wards received  from  the  surety  either  the  whole  or  a  part 
of  the  debt, — the  Court  was  always  accustomed  to  give  the 
surety  the  benefit  of  the  holder's  proof  (2)  under  the  com- 
mission.   But  there  was  a  great  hardship  formerly,  where  the 
surety  paid  off  either  the  whole  of  the  bill  subsequent  to 
the  act  of  bankruptcy,  or  part  of  it  before  the  creditor  had 
proved ;  for,  in  the  one  case,  the  creditor  could  only  prove 
for  the  residue  of  the  debt  owing  at  the  time  of  the  proof—* 
and,  in  the  other,  the  surety  was  held  to  be  barred  entirdj 
from  proving — as,  quoad  him,  it  became  a  debt  subsequent 
to  the  bankruptcy.  (S)    To  remedy  this  grievance  to  the 
surety,  the  49  6.8.  c.121.  s.  8.  first  enacted,  and  the  52J 
section  of  the  new  statute  enacts  nearly  in  the  same  words, 
that  any  surety  or  person  liable  for  any  debt  of  the  bankrupt, 
though  he  pays  the  debt,  or  any  part  of  it,  after  the  com- 
mission issues,  may  stand  in  the  place  of  the  creditor,  if  the 
creditor  has  proved  —  and  if  not,  then  that  the  surety  may 
prove  his  demand  in  respect  of  such  payment,  not  disturb- 

(1)  Ex  parte  Walton,  1  Atk.  1S5.        (3)  Brookes  v.  Hogen,  I  H.  B. 

(2)  Ex   parte   Rynaicke,    8  P.    640.     Howu  v.  Wiggau^  4  T.  R. 
Wms.  89.      Ex    parte    Marshal,    714. 

1  Atk.  1S9.    Ex  parte  Mathews, 
6  Yes.  285. 
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iDg  fonner  dividends.     And  this  benefit  is  given  to  the  '^^^^'P'"'^^ 

surety,  notwithstanding  he  may  have  become  so  even  after    

an  act  of  bankruptcy  —  provided  he  had  no  notice  then  of 

any  act  of  bankmptcy .    Tlie  words  ^<  person  liable''  in  the 

above  enactment,  Lord£Idon  has  observed  (1),  were  adopted 

fertile  convenient  latitude  of  comprehending  all  those,  who 

could  not  strictly  be  considered  as  sureties,  but  who  were 

entitled  to  the  same  protection.     Thus,  the  acceptor  of  a  Acceptor 

bill  of  exchani2:e  is  not  strictly  a  surety  for  the  drawer  —  the  of  «»  «^ 

commod^F 
acceptor  being,  on  the  face  of  the  bill,  liable  in  respect  of  tion  bill 

his  awn  engagement  merely;  —  but  if  the  debt,  which  the  ac-  treated  ai 

ceptor  adopts,  be  in  reality  the  debt  of  the  drawer,  and  the     '*"^^' 

contnct  between  the  drawer  and  acceptor  be  in  the  nature 

of  an  accommodation  transaction,  viz.  that  the  drawer  should 

be  the  person  finally  responsible,  —  in  this  case,  though 

the  acceptor  would  not  strictly  be  a  surety,  yet  he  is  a 

"  person  liab  W 

In  conformity,  therefore,  with  the  above  enactment,  —  And  may 

when  the  acceptor  of  a  bill  for  the  accommodation  of  the  P^^ye 

drawer  is,  after  the  drawer's  bankruptcy,  obliged  to  pay  it  —  drawer 

though  the  bill  itself  is,  strictly  speaking,  gone  by  Ae  ac-  for  tho 

ceptance  bebg  paid  —  yet  the  acceptor  may  prove  for  the  ^JJ^e 

amount,  as  having  paid  it  for  the  use  of  the  drawer.  (2)  opftts. 

And  such  proo^  as  it  should  seem,  may  also  include  the 

costs  (if  previously  ascertained)  of  an  action  brought  against 

the  acceptor  by  tbe  holder,  in  consequence  of  the  drawer 

not  providing  funds  tp  pay  the  bill  when  due.(S)    If  the 

acceptor  assigns  his  debt  to  a  third  person,  he  may  be 

called  upon  by  such  assignee  to  prove  it,  and  the  assignee 

^  be  entitled  to  all  the  dividends  in  respect  of  it  (4) 

(0  3  V.  &  B.  40.  V.  De  Paibe,  ibid.  528.    SnaUh  y. 

(s)  Ex  parte  Lloyd^  1  Rose,  4.  Gale,  iT.R.  364.    Ex  parte  Beau- 

^man  v.  MarthuunU,  15  East,  foy,  C.  B.  L.  158.    Heskingson  v. 

^^7.   Before  the  49  G.  5.  c.  181.  Woodbridge,  Doug.  166. 

tbis  could  not  be  done.    8ee  ex  (3)  Vantandan  ?.  Cortbie,3B.8it 

P«te  Waikm,  1  Atk.  IM.    CkUton  A.  13.    8  Taunt.  550.    S  Moore, 

^J^TkjJ&i,  3Wils.  13.     r<nmg  Y.  662. 

^<^^$  ibid.  340.     Vanderheyden  (4)  Ex  parte  Uoyd,  supra. 
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Jccfmmo-       Tl^is  equity  (which  is  now  in  fact  becoip^^  Uc^v^^) 

^^'^"^  of  the  surety  ou  a  bill,  to  stand  in  the  place  oC  thp  Ijoldw 

If  sure^      whp  has  prQyed  il;  uo^er  a  commissioii,  vaoA  before  ^ 

^Vm       ^^^'^*  so  far  qualified,  that  it  was  not  p^mitted  to  opeiate 

after  the     to  the  prejudice  of  the  holder  —  if  the  latter,  had  aoy  otto 

mdT^^  distinct  denian4  against  the  bankrupts  estate;  so  that  i{ 

diyideady    tl)ere  would  be  any  diminution  of  the  dividends  upon  sock 

brn^  to     ^^^^°^^  i^t^,  occasioned  by  the  surety's  standing  in  his 

accoant  to  place  and.  receiving  dividends  upon  the  amount  oC  the  biil^ 

''^'^*        siich  din4niition  was.  directed  to  be  made  good  oat  of  the 

dividj^uds  vec^vable  by  the  surety.  (I)    Bpt  this  pmnt btt 

be^n  di£fi^r^ntly  decided  since  the  49  G.  Sp    As  wheie  • 

surety  on  a^^ot^,  after  the  bankruptcy  of  the  dd^tor,  pud 

it  off  to  the  creditor,  thp  latter  having  prf^^iowdy  pn?^ 

for  a  greater  a^nount^  and  received  a  dividend  on  the  grosi 

amount  of  his  debt, —  Lord  Eldouordered^  that  tbesttretjf 

should  receive  from  the  creditor  the  dividend  on  thenot^ 

which  the  creditoi:  Ifad  already  been  paid.  (2) 

As  to  tb^.  discharge  of  the  surety  on  a  bill  or  note^  ^ 
the  holder  discharging  or  compounding  with  tk^  prifwif^ 
see  po^t,  title  "  Sureties*'' 
Crow  bUb,      Where,  however,  a  party  lending  his  WQie  OJ^  a  bill,  o( 
mlcd    in  ^^^  ^^  ^^  acco^lmodation  of  the  bankrupt,,  hud  takeu  fiff 
proof  o£     bi^  own  s^urity  a  counter  bill^  with  the  bankrupts  namft 
uppn  it,  he  wa%  independently  of  the  49  G.  3»,  permitted 
to  prove  tl^  latter  under  the.  pommissioo^  tbpi)gh  die 
former  bill  had  not  become  due.     For  the  mere  liabiliQ 
to  pay  money  was  held  a  good  coosideratipn  for  a  bill  <n 
exchange,  and  would  entitle  the  party,  to  cooie  in  as  a 
creditor  under  the  commission,  although  the  payment  ip 
respect  of  the  liability  was  injuturoy  or  depended  upon  a 
contingency.  (S)    And  this,  it  was  said,  did  not  militate 
against  the  old  rule,,  that  cpntingent  debts  were  npt  proves 

(1)  Ex  parte  Tunier^  3  Ves.  343.  (3)  Tousuint  v.  MarfmoKt^  sT. 
Ex  parte  RuAworth,  lo  Ves.  409.  R.  lOO.  Hod^ton  t.  JM^  7  T.R. 
Pfdey  V.  Field,  12  Ves.  435,  97. 

(2)  Ex  parte -Broo*,  2  Rose, 334.  .                   •••••• 
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aUe^  UaaMe  the  daim  under  tbe  commiflsion  was  upon  Aoecmmo- 
m  imtnment  creating  an  absolute  debt  at  law.(l)     But  ^^^ 
dMNigh  the  bdder  of  a  counter-bill  coul4  prove  it  before 
the  other  hill  became  due,  yet  the  practice  was  to  reserve 
the  difidendsy  until  it  appeared  to  what  extent  he  had  been 
dimoifiedi  and  whether  he  had  exonerated  the  bankrupt's 
ertate  from  tbe  bill  or  aoceptanoe»  given  by  him  to  the 
btnknipt  in  exchange  for  such  counter-bill.  (2)    It  was 
a&ervtnb  doubted,  whether  such  proof  ought  to  have  been 
pennttled,  b^Nre  the  party  applying  to  prove  had  taken  up 
Us  own  paper,  or  bad  paid  the  original  debt  (3)    And  it  Pftrty  ap- 
nenttnew  to  be  a  settled  rule,  that  the  surety  claiming  to  ^^l  ^^ 
come  io  as  a  creditor  upon  an  exchange  of  acceptances  must  take 
mut,  before  he  can  be  permitted  to  prove,  take  up  his  uS»'^"^'^^ 
<'^  bilh,  or  exonerate  the  bankruptfs  estate  from  any 
UnK^  ia  respect  of  them.  (4) 

Where  there  has  been  a  mere  exchange  of  acceptances  In  ex- 
fcr  tbe  mi€  lttn^  between  the  creditor  and  the  bankrupt,  ^f^  ^ 
^  creditor  cannot  prove  against  the  bankrupt  any  pay-  ances  lor 
ment  aiade  on  the  creditor's  own  acceptance ;  for  in  such  a  ^?  '^^"*^ 
transadioQthe  law  considers,  that  the  creditor  did  not  give  proof  ai- 
hii  own  aeoeptance  in  consideration  of  a  promise  of  in-  lo^^  ^ 
<l^iBDity  fiom  the  bankrupt,  but  in  consideration  of  an  mM^ 
•cdial  and  execoted  delivery  of  the  other  acceptance. 
Sach  party,  therefore,  under  these  circumstances,  is  held 
to  bave  liquidated  his  claim  on  the  other,  by  the  accept-^ 
»cc  wUck  he  takes  in  lieu  of  his  own.  (5)     Whether,  in  Evidence  * 
other  exchanges  of  paper  between  two  parties,  one  accept-  jJeW  «iven 
■Boe  is  to  be  considered  as  given,  or  one  bill  transferred  in  in  consi* 

[i]  Ex  parte  Afaye/tre//,  C.  B.  L.  (2)  Ex   parte  Curtis,  C.  B.  L. 

^.   Soffew.  Cation,  9  H.  B.  570.  162.  Ex  parte  X^^ibid.  Ex  parte 

f  pvte  Beouf^^  .C.  R  L.  158.  Browne,  ibid. 

1^*  parte  Oawicarde,  ibid.  160.  (3)  In  re  J9orontf/#,  C.B.L.161. 

|o  iddi  miserable  devices,  sayi  (4)  C.  B.  L.  162.     Ex   parte 

**[j£deD,  were  tbe  courts  com-  Bloxham,  8 Yes.  531. 

P*»W  to  have  recoune,  in  order  (5)  Cowley  v.  Dimlop,  7  T.  R. 

to  dbct  substantial  justice,  and  to  565.    Butler  v.  ButlivofU^  a  T.  R. 

^the  operation  of  a  barsh  and  7S. 
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ocmBideratian  of  the  other,  most  be  ctetarmlned  by  ^  puN 
tioiilar  circuniBtlnioeft  of  each  case.  ( 1 )  Any  variatinQ  n  the 
deration  of  time  of  payment,  or  of  the  amount,  of  the  respective  faill% 
theother;  ^ ig evidence  wbctker  the  parties  did,  or  did  iioft,  transfa 
the  bills  in  coraideration  of  each  other-^lkough  not  ogo* 
dusive  eyidenoe*  Bat  an  agreement  by  each  par^  to  pay 
Ais  cfom  acceptances  is  conclusive  evidence,  that  the  biUs 
Imt  one  were  given  in  ooniidenition  of  each  other.  (S)  Where^  in 
P*''^[J^y*  an  excbaage  of  accqitances,  one  party  takes  up  aad  piys 
own  80-  hiB  owA  acceptance  after  the  bankruptcy  of  the  other,  end 
ceptano^  the  bankraptfs  acceptance  has  not  been  proved  by  any 
the  c^i«  other  hold^,  the  dntwer  may,  of  course,  prove  it  under 
teroAe.  the  eoaunissiMi.  Bat  if  both  pwrties  become  baidLra(rt, 
^J^V^  and  the  acceptance  of  one  party  has  been  proved  by  the 
ties  bank-  holder  of  it  against  the  estate  of  the  drawer,  as  well  as 
^ds^dd  against  that  ofthe  acceptor,  and  the  holder  reoeii^es  dividends 
by  one  under  each  commission  -^  the  amount  of  the  dividends  paid 
•*^*j*  l^  the  assignees  of  the  drawer  cannot  be  proved  under  the 
^^ittha  eommissioB  against  the  acceptor ;  for  that  would  be  ehai]ging 
othei^  the  estate  of  the  aooeptor  twke  for  the  same  debt.(8) 
y/^tgf  in  transactions  of  this  natuiuy  where  both  parties  be- 

b^  IP*^    eome  bankrupt,  and  there  has  been  a  considerable  eschange 
cross^htt     of  paper  between  diem,  questione  of  great  difBcol^  frfe* 
^'^     qnendy  occur  in  determining  the  amount  etf*  proof  to  be 
come         made  by  die  as8%nees  of  that  party,  who  has  accepted  to  a 
bank-         greater  amount  than  the  other  «^  more  especially^  if  diere 
^^^[j^     happen    to   be   outstanding  acceptances   of  each  patty 
proof  to  be  capable  of  proof  by  the  respective  hohlers,  or  bills  fAuA 
th^^ra-    b^^  ''^^  already  proved  under  each  commiasion.    In  one 
tor  estate    case  of  this  kind,  where  the  assignees  of  one  firm  daimed 
MB*  or       ^  prove  against  the  estate  of  the  other  outstanding  biilsi 
the  eoik      that  might  be  proved  by  the  holders  against  both  estates,  -^ 
^^^^'^^      Lord  Loughborough  held  tha(^  as  between  the  two  estates, 
no  proof  could  be  made  of  the  unsatisfied  bilb  of  eithd 
party ;  and  he  directed  an  account  of  the  dealiogs  between 

(1)  Per    Lord    Eilenborough,   .    (fi)  Ibid.rT.J(l.£65.  Ghitt44l 
S  East,  76.  (5)  Qmdey  v. 
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the  pKrtiea  to  be  taken,  excloding  those  billsy  and  the  ^^mmthi , 
haUoce  to  be  ascertained  upon  the  general  dealings  be«  Mtonimg^ 
twecn  them,  considering  bills  duly  honored  as  so  much 
cash — for  whkh  balance  only  the  proof  was  ordered  to 
stand.  (1)    In  a  subsequent  case,  under  the  same  bank-.  Where 
niptcjr,  where  the  assignees  of  one  house  petitioned  to  ^ce  alone 
prore  against  the  estate  of  the  other,  not  only  for  the  cash  proveable. 
balance  between  the  two  estates,  but  also  in  respect  of  the 
dishonored  bills,  part  oi  whidi  having  been  negotiated,  were 
proved  by  the  respective  holders .  against  both  estates,  -~ 
Lord  Loughborough  said,  that  upon  consideration  of  the 
case  ef  Es  forie  Walker  it  struck  him,  that  there  were  but 
two  ways  of  taking  the  account  between  the  two  estates  —   . 
either  to  consider  all  the  bills  to  be  struck  out  of  the  case 
entirely,  as  if  issued  for  a  bad  purpose — like  gaqabling 
transactions,  ftc^  upon  which  there  could  be  no  proof — or 
to  consider  them  all  as  good  bills, — and  that  he  did  not  see 
a  middle  course ;  and  he  permitted  the  cash  balance  in 
this  case  <mly  to  be  proved.  (2) 

This  principle  adopted  by  Lord  Loughborough  was 

afterwards  recognized  by  Lord  £ldon   in  the  following 

c»8e^  wbeie  there  were  mutual  advances  of  cash,  between 

the  parties  but  paper  upon  one  side  only.    A.  and  B.  had 

deaJingi  together,  in  the  course  of  which  it  appeared  that 

B.  had  received  fron  A«,  \xkcatJi  and  biliSf  6424^  9s*  Sd^ 

and  A*  had  received  from  B.,  in  cash  alohe,  52S4iL  I9s.  ld,y 

making  a  balance  of  599/.  9$*  BcL  upon  the  whole  account 

in  fiivoor  of  A.     Both  became  bankrupt,  and  several  of 

the  bills  delivered  by  A.  to  B.  (amounting  to  10982.)  were 

disboooredf  and  proved  against  both  estates,  and  divi- 

(1)  Ex  parte  WMer,  4  Ves.  S73.  all  crocs  paper  should  beproved, — 

(2)  £x  parte  Earle,  5  Ves.  S33.  but  no  cash  balance,  if  the  party 
Mr.  Christian^  in  his  observations  to  whom  the  bdance  was  due  has 
«•  tbcw  cMesy  (VoL  IL  090.)  pro«  drawn  bills,  which  have  been  ap- 
poses a  different  arrangement  from  ready  proved  to  the  amount  of  the 
ettber  of  the  plans  suggested  by  balance. 

Lord  Loughborough,  namely,  that 
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dends  pud  upon  them.    R's  assignees  applied  to  profe 
498/.  10s.  4d  under  A/s  commission,  insisting  that  the 
10962.  should  be  deducted  from  the  64242.  Bs.  Sd^  and  there 
would  tben  be  that  balance  due  to  B.'s  estate.   LordEldoo 
admitted  the  proof,  but  held  that  the  assignees  of  A.  wen 
entitled  to  retain  and  apply  the  dividends  payable  in  ie» 
q>ect  of  such  proo(  for  the  ezooeradon  of  the  estate  of  A. 
from  all  the  dividends,  which  it  should  be  obliged  to  pay  m 
respect  of  the  proof  of  those  (1)  dishonored  bUls  so  proved 
against  both  estates. 
Where  But  vi^iere  bankers  accepted  bills  for  the  accommodatiofi 

knee  not    ^  ^^  bankrupt,  (who  had  kept  cash  with  them,  and  was 
provesble.  in  the  habit  of  remitting  bills  to  them  from  time  to  tisie  to 
cover  the  acceptances  when  they  became  due)  and  at  the 
date  of  the  commission  the  bankers  were  under  aoc^[itanceB 
for  the  bankrupt,  and  also  held  bills  drawn  by  the  bank- 
rupt, none  of  whidi  acceptances  or  bills  were  doe  at  the 
time  of  the  bankruptcy, — Lord  Eldon  held  that  upon  this 
sort  of  transaction,  the  bankers,  taking  up  their  own  ac- 
ceptances, were  entitled  to  prove  upon  the  securities  they 
held,  but  not  for  the  cash  balance,  (fi)    And  dnce  the 
operation  of  the  recent  provision  for  the  proleetioii  of 
sureties^  a  new  principle  has   been   introdooed  in  the 
decision  of  this  class  of  cases  relating  to  cross-paper 
transactions.     So  that  if  A.  has  accepted  bills  for  the  ao- 
oommodation  of  B.  the  bankrupt,  and  does  not  pay  them 
when  due  —  or  if  B.  has  given  A.  Ulls  or  notes  to  secure  any 
debt  or  balance  due  to  him  —and  any  of  such  acceptances, 
bills,  or  notes  are  afterwards  negotiated  and  proved  hj  the 
respective  holders  against  B.'s  estate,  to  a  larger  anouot 
than  any  cash  balance  due  from  B.  to  A.,— aach  cash  ba- 
lance will  not  be  permitted  to  be  proved  under  B/s^eommis- 
sion.  And  notwithstanding  A.  actually  pays  any  of  the  bills 
which  have  been  proved  under  the  commission  «— -all  that  he 

(I)  Ex  parte  Metcalf,  11  Ves.       (s;  Ex  parte  JSloxkam^  8  W 
404.  531. 
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eao  oiaim  is,  to  have  the  benefit  of  the  proof  in  respect  of  Attemmo^ 
the  pardcular  bills  ( 1 )  which  he  is  oblig^  to  pay.  d^wiUim 

If,  bjF  giving  an  acceptance,  a  debt  be  constituted,  which  An  accept- 
may  be  proved  under  a  commission  against  the  acceptor,  ^JIUj^q.^ 
that  is  as  mnch  a  consideration  iov  a  bill,  as  if  the  value  of  be  pro?M 
tfae  bill  had  actually  been  paid  in  money.    Thus,  where  *S>>°^^0 
6.  and  Co.,  being  largely  indebted  in  a  drawing  account  to  good  con- 
F.  and  Co.,  paid  to  them  a  bill,  which  the  latter  indorsed  to  f^^'^^n^ 
D.  and  Co.;  and  then  G.  and  Co.,  F.  and  Co.,  and  two  other  ^v«n  in 
parties  to  the  bill  having  become  bankrupt  and  insolvent,  cuhange. 
D.  and  Co»by  proving  it  under  each  commission,  and  receiv- 
ing a  composition  from  the  estate  of  the  insolvent,  obtained 
altogether  205.  in  the  pound;  —  it  was  held,  that  although 
6.  and  Co.  were  only  indebted  to  F.  and  Co.  in  respect  of 
F.and  Co«*s  acceptances,  which  were  in  fiict  not  paid  when 
F.  and  Co.  became  bankrupt,  yet  that  the  assignees  of  F.  and 
Ca  were  entitled  to  stand  in  the  place  of  D.  and  Co.,  in 
respect,  of  the  proof  made  by  the  latter  under  the  commis- 
sion against  one  of  the  other  parties  to  the  bill,  to  the 
extent  of  the  dividends  which  had  been  paid  to  D.  and  Co., 
onder  F.  and  Co.'s  commission.  (2) 

Wbcte)  by  agreement  between  plainti&  (bankets  at  P^of  on 
Carlisle)  and  defendants  (bankers  at  Newcastle),  pkiintiffi  ipecial 
were  weekly  to  send  defendants  all  the  notes  issued  by  the  b^^ 
defeodantsy  as  well  as  the  notes  of  certain  other  banking  two  bank* 
koo8e%  which  might  come  to  the  plaintiff's  hands — and  the  ^xo^a^ 
defeodaats  were  in  exchange  to  return  to  the  plaintifls  all  chuge  of 
their  own  notes,  and  the  notes  of  certain  other  bankers  ^^^^^ 
which  migfaft  oome  to  the  defendant's  hands,  and  the  defi-  notei. 
ciency  was  to  be  made  up  by  a  bill  drawn  by  defendants 
in  fiivor  of  plaintifi  at  a  certain  date,  —  it  was  held,  that  the 
Dotes  so  seat  by  the  plaintiis  constituted  a  debt  against 
ddendants,  which  the  lattw  might  pay  by  a  return  of  notes 
according  to  the  agreement —  but  that  if  they  made  no  such 
retom,  or  a  short  return,  and  gave  no  bill  for  the  balance, 

(1)  Ex  paite   Betd^  l  G.  ft  J.       (s)  Ex  parte  Orecmvood,  Botfk. 
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BiBitmi'    such  balance  remained  as  a  debt  against  them,  which  was 

*^**''         proveable  by  the  plaintiffs  under  a  commission  issued 

against  the  defendants,  on  an  act  of  bankruptcy  committed 

after  the  time,  when  the  bill  for  the  balance  (if  drawn)  would 

have  been  due  and  payable.  (1) 

B31  cBs-  The  holder  of  a  bill  or  note,  who  has  discounted  it  for 

*^^^J^^      the  previous  holder,  may  prove  against  any  of  the  parties 

proved  in    to  the  bill  for  the  Jidl  amauHi.  (2)     And,  as  an  assignee  or 

"^^^  indorsee  of  a  bankrupt's  notes,  who  has  bought  them  in  at 

Mbankerfl  jq^^  j^  ^j^^  pound,  may  take  out  a  commission  on  such 

bought  in    notes  (S),  —  it  should  seem,  that  he  might  equally  prove 
^'  ^^  *     ^^  ^^^  amount  of  them  as  a  general  creditor,  and  recdve 
amount,      dividends  upon  that  amount  under  the  commission. 
Charges  of      The  costs  and  charges  of  proteHing  bills  might  formerly 

protect        Y^  proved  under  the  commission,  if  they  were  incurred 
proveable;         ^  ^  j 

before  the  act  of  bankruptcy ;  but  those  incurred  afterwards 

could  not  be  proved.     But  now,  it  is  apprehended,  under 
the  ^tlih  section  of  the  new  statute,  all  such   costs  are 
proveable,  if  they  were  incurred  before  the  issuing  of  the 
commission,  and  before  notice  of  the  bankrupt's  insolvency, 
and  conse-  ^nd  such  costs  and  charges  may  include  the  consequential 
damages      damages  which,  by  the  law  of  a  foreign  state^  the  drawer 
occasioned  or  indorser  of  a  returned  bill  is  obliged  to  pay  beyond  the 
ofafor^  amount  of  the  bill.    As,  where  bills  drawn  by  a  trader  in 
ttate.  Pennsylvania  upon  the  bankrupt  in  England  were  protested 

and  returned  to  the  drawer,  some  for  non-acceptance,  and 
others  for  non-payment  —  and  by  a  law  of  that  state  the 
drawer  or  indorser  of  a  bill  so  returned  must  pay  it  with 
$0  per  cent,  advance  for  damages,  which  the  drawer  in 
this  case  accordingly  paid  —  Lord  Camden  admitted  the 
drawer  to  prove  the  20  per  cent,  under  the  commission,  say- 
ing, that  that  per  centage  was  part  of  the  original  contract ; 
for  the  nature  of  the  engagement  was  to  pay  the  bills  when 
due,  or  the  20  per  cent,  in  addition  (according  to  the  law  of 

(1)  Forster  v.  Surtees,  12  East,        (s)  Ex  parte  Lee,  1  P.  Wmf. 
605.  78S. 

(2)  Ex  parte  Marlar,  1  Atk.  150. 
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Pennajflvaida)  the  nine  as  if  it  had  been  by  express  stipa-  JBM  and 
iatioB.(l)  *^"' 

Be-exckange,  when  il;   is   only  1^  value  in  sterling  Re-ex- 
monejr  of  the  bill  payable  abroad  in  foreign  money,  has  ^^^P* 
been  held  proveable,   notwithstanding  the  value  of  the  proveable. 
foreiga  moaey  was  greater  at  the  time  of  re-drawing,  than 
8t  the  time  of  negotiating  the  bill.  (^)     But  the  re-ex- 
cbaoge  must  not  include  damages  and  costs^  arbing  upon 
protest  of  bills  aftiw  the  issuing  of  the  oommissioii. 

With  r«Apeel;  tq  interest  on  bills  and  noles^r-the  practice  Intereston 

was  iormeriy  apt  to  allow  it  to  be  proved,  unless  it  was  p,S^^e. 

^r?89ed  in  the  body  of  them  (3)  s  ot  unless  there  was  « 

special  (Agreement  or  custom  gf  the  teade  lo  that  efieot  (4) ;  -^ 

^  rule  in  Bankruptcy  diffisriog  from  the  rule  in  Equity  in 

tbia  wfe^  which  aUpws  inter^t  on  bills  and  notes  (payr 

sUe  ou  demands  or  on  a  day  certain)  to  be  calculated  from 

the  demand,  or  the  day«  (5)    But  qoWi  by  the  57M  sectum 

of  the  new  statute*  the  bolder  of  any  bill  or  note,  which 

ifi  overdue  at  the  iasuiog  of  the  commission -r-  though  interest 

is  not  reserved  by  it — may,  nerertbeless,  prove  for  interest 

upon  it  up  10  the  date  of  Uie  commission,  at  such  rate  as 

i«  ^Ikiwed  \sj  the  (Court  of  King's  Bench  In  actions  upon 

i^  or  ao(e&    And  where  a  creditor,  with  whom  a  bill 

^  €xcb«i^  had  been  deposited  as  f^  security,  first  proved 

hia  debt  agamst  the  estate  of  the  drawer  (his  pripcipal 

debtor)  and  thereby,  and  by  other  means,  reduced  his  debt 

to  14L,-^he  wtts  held  entitled  to  provf  under  a  commissiQii 

%suist  the  acceptor,   not  only  the  14/.  but  also  all  the 

i&terestdne  upon  bis  whole  debt  up  to  the  time  of  making 

^  proof,  for  the  perfect  liquidation  of  the  account,  in 

respect  of  whiph  he  held  the  hill  as  a  security.  (6)     Wheae 

(1)  JWMdt  V.  jSudUr,   Amb.  (4)£xpaitajHiMaMt,  3firo.504. 

fi'3.  Ex  parte  MUU^  8  Yes.  295.    Ex 

(t)  Ex  parte  Hoffman,  C.  B.  L.  parte  Williams^  1  Rose,  599. 

17S.  (5)  Loumdei  ▼.  CoOtm,  17  Ves. 

{^Hx^pntt MarUr,  1  Atk.151.  07.    Exparte  JTock,  l  V.  &B.342. 

^parte  Cocks,  1  Roae,  317.    Ex  Ex  parte  Cocict,  1  Rose, 317. 

Pvte  (Umpion,  a  tiro.  436.  (6)  Ex  parte  Martin,  1  Ro8e967. 

s  4 
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^Uk  wd,    a  bill  is  drawn  payable  at  a  given  time  after  date  far  a 
'         specified  sum,  '*  with  lawful  interest  for  the  samCi"  intocst 
is  to  be  computed  from  the  date  of  the  bill.  (1) 


Section  XVI. 
Policies  of  Insurance. 


Formerly  all  debts  which  might  become  due  and  psj- 
able  on  policies  <f  insurance^  or  bMomry  and  respondentia 
bondSf  being  (as  such  debts  are)  contingent  in  thdr  natiue, 
were  not  proveable  under  a  commission  of  bankrupt,  unless 
the  contingency  had  happened  before  the  act  of  bank- 
ruptcy.    Relief  was  first  afforded  to  creditors  holding 
these  securities  by  the  19  Geo.  2.  a  S2.  s.  3.  which  enabled 
them  first  to  make  a  daim,  and  afterwards  prove  when  the 
Innired      contingency  took  effect     The  SSd  section  of  the  new 
^m^h^^^'  statute  adopts  that  provision,  declaring  that  the  obligee  in 
loss  hap-     any  bottomry  or  respondentia  bcmd,  and  the  aasnred  in 
pens  after    ^q^  pgii^y  of  insurance,  made  upon  good  and  valuable 
mission,      consideration,  shall  be  so  admitted  to  claim,  and  after  the 
loss  to  prove  his  debt  or  demand,  and  receive  dividends,  as 
if  the  loss  or  contingency  had  happened  before  the  issung 
Agent  may  of  the  commission  against  the  obligor  or  insurer.    And 
prove,  ^       ^g  person,  also,  who  effects  the  policy,  may  prove  for 
tared         any  loss,  though  not  beneficially  interested  in  the  ship  or 
abroad.       goods,  in  case  the  person  really  interested  is  out  of  the 

xealm.  (2) 
Lifeinsur-       Insurances  upon  lives  are  within  this  enactment;  fcr, 
ances.         though  they  are  not  expressly  mentioned,  the  oiactiog 

words  are  sufficient  to  comprehend  them.  (S) 
Insurance        A  debt  upon  a  policy  of  insurance  on  Jbreign  pnqpertyi 
on  foreign  though  the  policy  is  effected  during  peace,  yet  where  the 
not  prove-  loss  happens  by  capture  by  any  British  or  co>belligereDt 

U)  Doman  y.  JMden,  1  Ry.  &        (S)  This  last  provkion  is  taken 
M.  381.  from  the  49G.3.  &  181.  s.  16. 

(5)  Oo»  v.  ZMard,  Doug.  1^ 
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Tosd,  ifter  the  commencement  of  hostilities,  is  not  prove*  PoBcUm  tf 
able — not  even  after  the  return  of  peace  (1) ;  for  eveiy  in-  ****'''"^' 
sunmce  on  alien  property  by  a  British  subject  roust  be  able,  if  lots 
understood,  with  this  implied  exception,  that  it  shall  not  ^y  ^ntish 
extend  to  cover  aiiy  loss  during  ike  existence  of  hostilities  ^^ 
between  the  respective  countries   of  the   assured   and 
assurers. 


Sectiom  XVII. 

RenL 


A  landlord  having  a  general  right  to  distrain  goods  for 
rent^  as  long  as  they  remain  on  the  premises  for  which  the 
rent  is  due  —  neither  the  issuing  a  commission  of  bankrupt 
ag«nst  the  tenant,  nor  the  messenger's  possession  of  his 
good%  will  prevent  him  from  exercising  that  right     But  Landlord 
by  section  74.  of  the  new  statute,  the  landlord  cannot  now,  jan  only 
after  the  act  of  bankruptcy,  distrain  for  more  than  one  for  one 
geof^s  rent^^"^  and  that  roust  have  become  due  before  the  date  year's  r^^ 
of  die  commission.    If  more  than  a  year's  rent,  therefor^  of  5^^ 
is  due  lo  him,  he  can  only  prove  for  the  residue ;  the  law,  raptcy. 
in  this  respect,  patting  him  now  upon  the  same  footing,  in 
Bsnkniptqr,  as  when  his  tenant's  goods  are  seized  by  the 
sberiiF  under  an  execution,  in  which  case  he  is  only  en- 
titled to  a  year's  rent  out  of  the  goods  so  seized.  (2)    As 
long,  however,  as  the  goods  continue  on  the  premises, 
whether  before  or  after  assignment  to  the  assignees,  or 
even  after  the  assignees  have  sold  them,  the  landlord  will 
be  entitled' to  dbtrain  for  the  whole  year's  rent.  (S) 

But  in  a  case,  where  the  landlord  proved  the  amount  of  Afterproy. 
the  rent  due  to  him  under  the  commission,  and  permitted  J^n^  ^^^ 
die  asAgnees  to  sell  the  goods  to  a  third  person,  who  lying  by 

(1)  Ex  parte  X«e»  4  Mont  B.L.  (S)  Ex  parte  Phmmer,  1  Atk. 

A|^  19.  \3  Vet.  64.    Brandon  y.  103.     Ex  parte  Jacques,   1  Atk. 

<^«rii^4£ast,4lo.  104.    Ex  parte  Dtffefi,  ibid. 

(t)  S  Ann.  c  14. 
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[Cil.9« 


JpfWU 

for  tbre» 
jean,  eaon 
not  after<« 
wards 
diBtrain. 


When 

goods 

taken  off 

thepre- 

miseB^ 

landlord 

cannot 

distraini 


took  possession  of  tbein,  and  resided  on  Ae 
premises  —  and  the  landlord,  three  years  after  proting  his 
debt,  distrained  upon  the  goods  aa.  being  still  apoo  the 
premises,  —  Lord  Hardwioke,  after  great  eonsideration, 
determined,  that  the  vendee  of  the  goods  was  entided  to 
retain  them;  and  confined  the  landlord  to  his  remedy 
under  the  commission.  (1)  And  indeed  it  should  seen 
now,  under  the  equitable  construction  of  the  59th  section 
of  the  new  statute,  (which  declares  that  the  proving  or 
claiming  a  debt  by  a  creditor  shall  be  an  election  to  take 
the  benefit  of  the  commission,  with  respect  to  the  debt  so 
proved)  that  whenever  the  landlord  had  once  proved  or 
daimed  the  amount  of  bis  rent  under  the  commUaioD,  bis 
doing  so  would  be  deemed  equally  ap  eleQtion,  and  wouU 
amount  to  a  waiver  of  his  remedy  by  diatiess. 

Whenever  the  goods  are  taken  ^  the  premiae^  sto 
being  sold  by  tlie  assignees,  the  landlord  then  loses  kis 
remedy  altogether  by  distress*  and  can  only  come  in  under 
the  commission  pro  raid  with  the  rest  of  the  creditors.  (2) 
And  in  one  case>  though  he  had  in  &ct  diatrained  beibre 
the  bankruptcy,  but  the  tenant  had  replevied  the  good^ 
and*  the  replevin  cause  was  pending  at  the  time  of  the 
bankruptcy,  the  landlord  was  held  to  have  lost  his  lien.  (9) 
Nor,  when  the  goods  are  once  actually  removed^  is  the 
landlord  entitled  to  a  lien  for  a  year's  rent  under  any 
equity  of  the  statute^  which  gives  the  landlord  a  year's 
rent  in  the  case  of  an  execution  (4) ;  for  a  conuniflsion  of 
bankrupt  is  not  an  execution  within  the  meaning  ef  that 
statute.  (5)    Therefore,  where  a  sheriff  seiaed  and  sold 
goods  under  an  execution  after  an  act  of  baokruptcj^}  it 
was  held,  that  he  was  not  entitled,  out  of  tk^  produce  of 
the  sale,  -to  retain  for  a  year's  rent  which  he  had  |iaid  to 
the  landlord^  unless  he  could  show  that  such  pftyment  was 


(1)  Ex  parte  Grove^  1  Atk.  105. 
(3)  Ex  parte  Detcharmes,  1  Atk. 
103.    Ex  parte  Grove,  ibid. 
(3)  Bradyll  v.  Bali,  1  Bro.  4S7. 


(4)  Ex  parte  Dm^iv,  C.  D.  L. 
177.}  but  see  9  Bl.  Com.  48T. 
contrk. 

(5)  Lee  v.  Lepes,  15  Bast,  990. 
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made  widioat  notice  of  the  commission.  (1)    But  in  an   Rent 
action  by  the  landlord  against  die  sheriff  for  not  paying  a 
yeai^s  rent,  it  was  held  by  the  Court  of  Exchequer  to  be  no 
answer,  that  the  tenant  was  bankrupt  when  the  execution 
was  execoted,  and  that  the  goods  were  therefore  no  longer 
bis  property,  but  that  of  the  assignees, — and  that  the  sheriff 
ooghl  not  to  be  liable  both  to  the  assignees  and  the  land- 
lord. (2)    If  the  goods  however  are  fraudulently  or  clandes-  except 
tioely  removed  by  the  assignees  to  avoid  a  distress  for  rent,  ^uj^Qtiy 
then  the  landlord  has  a  right,  under  the  1 1  Geo.  2.  c.  19.  removed. 
S.I.,  to  follow  the  goods,  and  distrain  them  wherever  he 
may  Bad  them,  within  thirty  days  after  their  removal. 

But,  unless  a  landlord  actualfy  distrain  the  goods  of  his  But  laiKk 
tenant,  he  can  have  no  lien  on  them  whatever  for  his  rent,  ^^'^^.'^^ 
though  as  long  as  they  do  continue  on  the  premises,  he  unteit  be 
has  still  the  wht  to  distrain.     When  it  is  said,  therefore,  ^f^ 
that  a  mortgagee  of  a  bankrupt's  leasehold  estate,  who  pays 
the  arrears  of  rent  due  to  the  bankrupt's  landlord,  may 
Apply  to  the  Court  for  an  order,  that  he  may  stand  in  the 
place  of  the  landlord  with  respect  to  his  right  to  dis- 
^^^(9% — that  can  only  have  reference  to  a  case^  where 
the  arrears  have  been  paid  upon  a  distress  already  made  by 
the  landlord,  —  or  at  least,  where  there  are  goods  still  re- 
maiabg  on  the  premises  for  the  landlord  to  distrain. 

Though  a  landlord  cannot  in  general  distrain  until  the  Landlord 
rent  becomes  due,  yet,  if  the  agreement  be  otherwise,  or  ^^^-^ 
there  is  a  costom  of  the  country  to  the  contrary,  there  is  agreement, 
no  objection  to  it  in  point  of  law.     Therefore  where  a  ortheciu- 
bankrupt  (who  had  previously  committed  an  act  of  bank*  country, 
mptcy)  took  a  shop,  and  agreed  to  pay  half  a  year's  rent  digtrain 
in  advance,  and  by  the  custom  of  the  country  also  that  advance^ 
proportion  of  rent  was  payable  on  the  day  on  which  the 
tenant  entered,  —  the  landlord  was  held  entitled,  before  the 
first  half  year  ea^ired^  to  distrain  the  goods  on  the  premises 
fer  half  a  year's  rent ;    and  the  landlord  having  in  fact 

(1)  Ibid.  (3)  1  Atk*  105. 

(S)  Duck  ▼.  Sradtfyl,  1 5  Pri.  45& 
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EenL  bought  the  baDkrupt's  goods  at  the  sale  under  the  commis- 
""""  sion,  it  was  also  held,  that  he  had  a  right  to  retain  the  amount 
of  the  rent  out  of  the  purchase  money  (1)  due  to  the  as- 
signees. In  this  case,  though  there  was  no  actual  dbtress,  — 
yet,  the  landlord  being  in  possession  of  the  goods  as  a 
purchaser,  it  was  considered  that  he  had  the  remedy  of 
distress  in  his  own  hands,  by  preventing  the  goods  (as 
purchaser)  from  being  removed  off  the  premises,  until  be 
chose  to  exercise  his  rights  as  landlord.  (2) 
Where  On  a  distress  for  rent,  goods  were  sold  producing  a  sor* 

bailiff difl-    p]^g  ^j^j.  gatisfaction  of  the  rent,  which  surplus  remained 

embezSes  in  the  hands  of  the  bailiff,  who  afterwards  became  bank- 
thcBur-  Y^pi^  xhe  tenant  died,  and  his  executor  claimed  this 
becomes  money  of  the  assignees,  in  preference  to  the  otlier  crediton 
bankrapt,  of  the  bankrupt  But  it  was  held  that,  as  the  bailiff  had 
on\y  prove  embezzled  the  money,  the  executor  must  come  in  with  the 
for  the       rest  of  the  creditors  (3),  though,  if  any  thing,  had  remamd 

in  specie^  the  case  might  have  been  different. 

Assignees        In  order  to  protect  landlords  from  any  loss  of  fatare 

rapt  lewse  ^^^^  accruing  after  the  baniuruptcy  of  their  tenants,  it  is 

must  elect  enacted  by  the  15th  section  of  the  new  statute,  that  if  the 

whether      assignees  of  a  bankrupt,  who  is  possessed  *of  kiaehoU 

take  the     premises,  shall  not,  upon  being  required  by  the  laadbrdf 

lease.         ^^^  whether  they  will  accept  or  decline  die  lease,  the 

landlord  may  apply,  by  petition  to  the  Lord  Chancellor,  fcr 

an  order  that  they  shall  so  elect  —  and  in  case  they  shall 

decline  the  lease,  then  that  the  lease  and  the  posaession  of 

the  premises  may  be  delivered  up  to  the  landlord. 

For  further  information  on  tliis  head,  the  reader  is  re- 
ferred to  that  part  of  the  following  chapter  (4)  whi<^  treats 
of  the  duty  of  the  assignees  in  collecting  the  bankropt^s 
property. 

(1)  Bwhley  v.  Taylor^  9T.  R.  tinder  the  conutussion,  was  rsther 

$00.  an  abandonment  of  his  ikht  to 

(S)  It  might,  however,  (as  Mr.  dutrain,  than  an  assertion  of  it. 

Christian  suggests.  Vol.  II.  510.)  (5)  Exparte  Do&roa,  TYia-Ahi 

have  been  contended  in  this  case  74. 

with  some  reason,  that  the  hcX  of  (4)  Post,  Ch.  X. 
the  landlord  purcktuhtg  the  goods 
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Section  XVIII. 
Interesi. 

The  nile  in  Bankruptcy  as  to  the  proof  of  interest  is.  Interest 

tiut  Dooe  is  proveable  but  what  arises  by  contract;  for  if  ^"^^   . , 
1       ,  'f  '  proveable 

tbere  be  no  contract,  interest  is  then  only  matter  of  da*  when  ari». 
nages,  anfi  is  g^iven  as  such  merely  in  an  action  at  law.  ^°S  ^7 
When,  indeed,  interest  is  part  of  the  contract,  it  is  then  as 
TonA  A  debt  as  the  principal ;  but  where  it  is  matter  of 
dan^pi^ — as  damages  not  liquidated  cannot  be  proved 
Wider  tbecomonission,  so  neither  can  interest  in  the  shape 
c{iamBge8.{l)  And  this  principle  has  been  recognized,  as 
wdi  b  the  event  of  a  surplus  (2),  as  in  the  case  of  proof. 

fiol,  whether  the  contract  to  pay  interest  is  express,  or  How  oon- 
n^pUedj  the  creditor  is  in  either  case  entitled  to  interest  at  ^^L^l^ 

I pey  It  evi» 

ov  opoD  his  debt, «—  and  the  contract  may  be  collected  denced. 
cither  inm  the  agreement  between  the  parties,  from  the 
iMtme  ofiheir  dealings  with  each  other,  or  from  the  usage 
and  caHom  of  tiwde^  as  applicable  to  the  particular  trans* 
MtioQg  that  have  passed  between  them.  (S) 

InleiMt  on  biOs  rf  exchange  and  promissory  notes  was  Interest 
(is  we  have  already  seen)  (4)  before  the  present  statute  not  ^^i  qq^ 
prav eabie^  oaless  the  bill  or  note  bore  interest  on  the  iace 
of  it; .  bot  it  is  now  proveaUe  down  to  the  date  of  the 
cofflmission. 


cannot  have  interest  calculated,  so  not  a1- 
nto  exceed  with  the  principal  the  amount  of  the  praalty  (5)  ^^^ 
contained  in  bis  seeuri^.  penalty. 

(1)  Ex  parte  Fumeaux^  sCox,  (4)  Ante,  263. 

»19.;  and  tee  post.  *•  Damages."  (5)  Bromley  v.  Goodere^  1  Alk. 

(tJBx  parte  Ckampum,  sBro.  80.    Ex  parte  MUU,  2  Yes.  SOI: 

ti«.   Ex  parte  Hankey,  ibid.  504.  Tew  v.  Marl  of  WhUerton,  3  Brq. 

^{arteifi^,  2Ves.295.  489.   Kmghtv.Madean,  ibid.  495. 
.  (3)  Ibid.    Ex  parte  Baud,  i  G. 


£70  or  TB£  paoor  of  DXBta  OQuft 

InUretL  A  mere  deposUary  is  not  in  general  diaigeaUe  with  io- 

Depofitaiy  ^'^^  unless  he  has  himself  made  interest  of  the  property 
not  charge-  deposited.  (1) 

^  Interest  upon  interest^  that  is,  compound  ifdereft^  is  not 

pound  in-    commonly  allowed  (2) ;    though  it  is  said,  that  in  the  deal* 
terest  not    ing^  of  merchants,  where  there  are  regular  accounts  settled 
from  time  to  time^  and  a  sum  for  interest  debited  and  al- 
lowed by  either  party,   interest  upon  interest  is  then 
admitted  to  be  (Hroved,  on  the  ground  of  an  originsl  ooo« 
except  on    tract  to  pay  it ;   and  that  the  settling  accounts  in  that  way 
to^y^   is  evidence  of  an  original  contract.    And  in  •  case  where 
an  executor  became  bankrupt,  and  the  testator  had  directed 
the   pr(^rty  to    accumidaUj    Lord  Mdon  chaiged  the 
estate  with  interest  at  5  per  osoX.  with  rests,  on  the  princi- 
ple of  an  implied  contract  to  pay  such  interesti  in  respect  of 
the  trust  imposed  upon  him.  (S) 
latereft  But  no  creditor  is  allowed  to  prove  for  interest,  caku« 

^J^  ^  lated  to  a  period  lower  than  the  date  of  the  commission  (4); 
up  to  di^  though  in  one  case  (which  was,  however^  under  a  special  act 
of  com-  ^  parliament  (5) )  proof  of  interest  subsequent  to  the  com- 
mission was  allowed,  on  a  claim  by  oertain  commissioaat 
appointed  under  that  act ;  and  as  proof  for  interest  after  the 
commission  cannot  be  made  directly,  so  neither  can  it  be 
indirectly  thrown  upon  the  estate,  except,  indeed,  in  the 
event  of  a  surplus.  (6)  Thus,  if  a  mortgagee^  after  sale  d 
the  mortgaged  premises,  applies  to  prove  the  residue  of  his 
debt,  he  is  only  entitled  to  prove  for  interest  up  to  the  date 
of  the  commission  (7) :  though  if  the  estate  mortgi^  ^ 
sufficient  to  answer  the  principal  and  interest,  the  assignees 
cannot  in  that  case  redeem  without  paying  inlerest  to  the 

• 

{\)  Bromley  y.ChM^  I  k\k.iS9.  Ex    parte    Bennett    s  Atk.  5^7. 

(2)  Ex  parte  Morrit,  I  Ves.  1 J2.  14  Ves.  573. 

Bromley  y*  Goodere,  supnu     Wer-  (5)  51  G. 5.  CI 5. 

tj^  V.  Crnniijfe,  1  Ves.  99.  (6)  Ex  parte  Paton^  l  G.  &  J- 

(S)  DonjfordY^ Dornfari,  12  V«.  ^32.    Ex  parte  Gait,  ibid.  358.  n. 

187.  (7)  Ex  parte  WardeU,  C.  B.  L 

(4)  Bromley  v.  Goodere,  supra.  181.    Ex  parte  Htrcy,  ibid.   Ex 

parte  Badger,  4  Ves.  161S. 
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ttiii«ofvedemptioik.{l)  Bat^  ^hen  ihtrt  i^ob  mb.  iniet  tor  In^rnL  . 
saperseding  a  commissioD,  upon  payment  by  the  bankrupt  """"""^ 
<^  wbftt  ihould  be  settled  by  the  Master  to  be  due  to  the 
creditois  under  the  eommbsion,  Lord  Hardwicke  beld» 
that  the  credttors  were  entitled  to  interest  froiH  the  date  of 
the  Master's  rqport  to  the  day  of  payment^  -^as  io  the  com- 
mon case  of  a  reference  to  the  Master  in  a  cause  to  state 
what  is  due  for  princtpal  and  interest.  (2)  Where  there  is 
a  mottial  ciiedit  between  the  bankrupt  and  the  creditor,  tbe 
OMnpatation  of  interest  should  lie  stopped  at  the  same  time 
on  both  sides  of  the  account. 

In  a  case  where  the  creditor  had  sold  izoods  to  the  bank*  Where 
rHpt»  and  agreed,  if  prompt  payment  were  made^  to  deduct  f^^es  to 
33  per  osnt*  from  the  price  •-^  but  no  payment  being  made  allow  di§- 
al  the  stated  times,  the  creditor  applied  to  prove  the  whole  p'^^pt  ° 
chaige  for  tbe  goods,  without  deducting  die  S3  per  cent)  payment. 
ooQtendingy  that  this  was  a  contract  to  accelerate  payment, 
nther  than  to  give  day  of  payment, — the  Lord  Cbanoellor 
said,  tkqr  could  not  make  the  debt  more  than  the  real  price 
of  the  goods,  and  dismissed  tbe  petition.  (3) 

If  a  safety  of  the  bankrupt  pays  the  debt,  and  the  Siveiy 

interest  caamtd  pJbnqueKt  to  the  bankruptcy,  it  has  been  ^^fg^. 

decided,  that  he  cannot  prove  such  subsequent  interest  §ubs^ 

under  tbe  commission,  but  only  in  the  same  way  as  the  ^!^L|, 

origiaal  (4)  creditor. 

B«t  in  case  the  estate  of  the  bankrupt  produces  a  sar*>  ButifaM»* 

fdos,  after  pitying  iO&  in  the  pound,  then  by  sedion  132,  ^J^^JJ* 

of  the  new  statute,  the  creditors,  whose  debts  are  by  law  allovad  t» 

entitled  to  carry  interest  in  the  event  of  a  surplus,  are  first  ^  ^^^^ 

to  receive  interest  on  their  debts  at  the  rate  reserved,  or  by  ject  to  cti^ 

law  naimble  thereon,  to  be  calculated  from  the  date  of  tbe  ^n. P^i*    . 

onties 
commission.    And  after  such  interest  shall  have  been  paid, 

then  all  other  creditors  who  have  proved  may  receive  in- 

(1)  7  Via.  Ab.  110.  191.  4Ves.678.  S.P.    Ex  parte 

(s)  Ex  parte  itodb,  1  Atk.  ^44.     T'%g<m,  3  Madd.  156. 
(5)  Exparte  Jt»n0orM,C.B.L.       (4)  Ex  parte  H^&oa,  1  Rose, 

157. 


97S  OV  THE  PROOF  OW  BBBia.  [CLSL 

laitmi.     terest  on  Am  debts  firom  the  date  of  the  crwnmitAHt  at 

■"""""^     the  rate  of  4  per  cent.(l) 

As  to  die        The  former  mles  will  of  coarse  be  applicable^  as  to  the 

^^^     right  of  interest  between  these  two  classes  of  creditors. 

danes  of    Thus  the  holders  of  bills  of  exchange — if  no  interest  b  re- 

****^'*®"'    served  upon  the  face  of  them,  or  by  express  or  implied 

agreement — will  be  included  only  in  the  latter  class  of 

creditors,  and  be  pos^>oned  until  the  payment  of  all  interest 

that  may  be  due  to  the  first  class.     For  the  57M  section  of 

the  statute,  which  (as  we  have  seen)  (2)  aUows  holders  of  biils 

to  prove  for  interest,  does  not  alter  the  nature  qftkt  agrtt- 

ment  between  the  holder  and  the  party  liable  upon  the  bill, 

but  only  gives  the  holder  a  right  to  prove  for  a  demand 

not  prov^dile  before.     So^  upon  the  principle  that  a  Ixuid 

creditor  is  not  entitled  to  interest  beyond  the  penakyy  it 

will  follow,  that  such  a  creditor  will,  to  the  amount  of  die 

penalty  of  the  bond,  be  entitled  to  interest  with  the  cie* 

ditors  of  the  first  class,  viz.  of  those  whose  debts  cany 

interest —  and,  for  any  interest  beyond  the  penalty,  lie  will 

rank  with  the  creditors  of  the  second  class.  (3) 

Additikmal       This  claim,  however,  of  the  creditors  for  additioDal  in- 

/^f^^   terest  in  the  event  of  a  surplus,  it  has  been  determinedi 

minisii        cannot  be  set  up  by  them  so  as  to  diminish  the  bankropt's 

hjwk™^  allowance.  (4) 

g^^j^^         Where  the  commission  is  a  joint  one,  the  creditors  of  die 

cacJhnni     separate  estates  are  not  entitled  to  such  additional  interest 

^P}'  f^  .     upon  their  debts,  until  the  joint  creditors  have  also  received 
tttledtoit,  ^J'    .     V  1         111.         L        t  1^       • 

lilljoiDt      2<^«  ^  the  pound,  —  toe  rule  bemg,  that  where  there  is  a 

crediton  surplus  of  the  separate  estate,  that  surplus  shall  not  go 
^the  immediately  to  pay  such  interest  to  the  separate  creditors, 
but  shall  first  be  applied  to  make  the  joint  creditors  equal 

(1)  And  see  Butcher  ▼.  CkurckiU,  author,  to  the  case  of  Tew  t.  St^i 
14  Yes.  579.  EzparteJ^,  llVes.  of  Winterton,  in  his    edition  of 
654.    Ex  parte  Boyd^  1  G.  &  J.  Brown's  Reports,  vol.  in.  489. 
2a5.  (4)  Ex  parte  Morris,  5  Bro.79. 

(2)  Ante,  S63.  1  Yes.  13S.;  and  see  poi^  *  Bank- 

J 3}  See  Eden's  B.  L.  367.  et  tea.  nipC*s  Allowance.'' 
I  a  note  by  tba  None  iMnad 
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frith  tlie  separate  creditors,  as  to  the  principd  of  their  re-  Interests 
spective  debts.  (I)     And  where  both  joint  and  separate  ciaitns  of 
estates  have  been  paid  205.  in  the  pound,  and  there  hap-  joint,  or 
pens  to  be  a  debt  due  from  the  separate  estate  to  the  joint  ^^^* 
estate^  or  from  the  joint  estate  to  the  separate  estate,  —  upon  each 
neither  the  partnership  can  be  admitted  a  creditor  upon  ^^^^^ 
the  indiyidnal  partner,  nor  the  individual  partner  upon  the  pete  with 
partnership,  until  all  such  additional  interest  is  paid  to  c'^'^"- 
every  class  of  creditors,  who  have  proved  debts  under  the 
commission.     For  as  the  partnership  itself,  in  such  a  case, 
or  some  of  the  partners,  are  themselves  debtors  to  the  cre- 
ditors of  every  class  —  and  as  the  principle  is,  that  the  debtor 
cannot  come  in  competition  with  the  creditor,  —  it  follows, 
that  neither  the  partnership,  nor  any  individual  partner, 
can  daim  a  debt  from  the  estate  of  either  one  or  the  other, 
ontil  all  the  creditors  of  each   are  fully   satisfied  their 
demands — which  include  both  the  principal  and  interest 
of  didr  respective  debts.  (2) 

Where  die  surplus  consists  of  real,  as  well  as  of  personal  Personal 
estate,  the  personal  estate  is  first  to  be  applied  in  payment  ^^  [?  , 
of  interest  —  and  if  that  is  deficient,  then  the  real  estate  may  beforje  re^ 
be  resorted  to,  (S)     And  it  seems,  that  the  commissioners  ®**"*®* 
may  make  the  computation  of  such  additional  interest, 
without  a  previous  order  of  the  Court.  (4) 

A  creditor,  who  has  given  a  receipt  in  full,  or  delivered  As  to  ere* 
up  securities,  under  a  mistaken  impression  that  there  would  ^^l5**"^ 
be  no  surplus,  is  not  thereby  barred  of  his  right  to  interest 
in  the  event  of  a  surplus.  (5) 

Where  a  creditor  is  obliged  to  petition,  in  respect  of  his  Whare 
proo^  fyr  payment  of  a  dividend  which  has  been  declared  ^^^^!]^^ 
aoder  the  commission,  he  will  be  entitled  to  interest  upon  interest 

(l)  Ex  parte  Boardman^  C.B.L.  (3)  Brtmley  v.  Goodere,  1  Atk. 

IS4.    Ex  parte  CS^rit^y  4  Ves.  677.  81. 

J^  parte  Seeve,  9  Ves.  590.  (4)  Ex  parte  Morris,  1  Ves.  ISS. 

(SJ  s  Vo.  588.  (5)  Ex  parte  Iketf,  S  Ball  &  B. 
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Jn^truL  such  dividend ;  and  in  such  a  caae  it  was  ordered  to  be 

oniuf  ^ompoled  at  the  rate  of  £  per  cent.  (1) 
di?idend^ 


Section  XIX. 

Cats. 
(And  see  ante,  ^  JudgmifUs,**  and  post,  ^  Dances.'') 

A  plaintiif       By  section  58.  of  the  new  statute,  tf  any  pbdntiff(S)  in 

r®^^^°S  any  action  at  Law,  or  suit  in  Equity,  or  petttioner  in  Btsk- 

before  mptcy,  or  Lnnacy,   shall  have  obtained  any  jndgmeDt, 

l'^"  decree,  or  order,  against  any  person  who  shall  thereeiicr 

tJiylfore  become  bankrupt,  lor  any  debt  or  demand,  in  respect  o( 

for  cofts,  which  such  plaintiff  or  petitioner  shall  prove  under  the 

^^  commission,  he  may  also  prove  for  the  costs  whidi  he  shaK 
have  incurred  in  obtaining  the  same,  altfaongh  sacb  costs 
^bail  not  have  been  taxed  at  the  time  of  the  bankruptcy, 
tdt  costs         But  costs  incurred  afteb  the  bankruptcy  are  not  proie- 

^'^^'T^^  able  under  the  commission;  though,  in  actions  cteontradj 

mptcy,  they  are  in  general  discharged  by  the  certificate,  by  reuoQ 

Mt^prove-  ^gj  ^^y  follow  Ihe  original  debt.     So  that,  if  a  creditor 

bring  an  action  against  a  bankrupt  after  a  commisskm  his 
issued,  he  takes  the  chance  of  losing  his  costs,  in  case  the 
debt  should  be  barred  by  the  certificate.  (9) 

(1)  Ex  parte  Laxley,  1 G.  ft  J.  alsOy  as  to  the  proof  of  coctt  d 

545.  iawj  seems  to  be  wholly  unneces- 

(3)  It  wiO  be  observed,  that  this  sary ;  for  sudi  cost»  BHist  shvayi 

section  takes  no  notice  of  a  judp^  be  taxed^  before  final  iuteent  is 

ment  obtained  by  a  defendant  m  obtained ;  and  were,  inaeea,  alvs^f 

any  action  or  suit;  though  it  was  proveable,  when  judgment  wss  i* 

no  doubt  intended,  that  the  costs  covered   before   the   bai^nipt^  j 

of  a  nonsuit,  or  a  judgment,  in  the  Gulliver  v.   Drmkwaierf  8  T.  R* 

defendant's  favour,  occurring  be-  261. 

fore  the  bankruptcy,   should  be        (9)  WiUeti  r  Prm^^  sN.R^ 

equally  proveable  with  those  of  a  190. ;  and  see  Bland^rd"^'  Foof^ 

judgment  for  the  plaintiff.    The  Cowp.  138.    Lewis  ▼.  Piercy,  i  H  | 

provision  contained  m  this  section,  Bn  29^  and  see  post,  278. 


It  wai  ftr  mae  time  he)d  — r  wd  the  doctriite.  was  re«  Coiftv     ^ 
o^ized  by  many  decisions  (1)  —  that,  t^e  judgment  in  al^  (^^^^ 
actioDi,  when  feigned,  related  bock  to  the  verdict;  and  that  not  be 
tbe  cotis  (fe  inaremeiUo  upon  the  judgment,  according  to  a  |^?^!!f*    \ 
6ir  and  equitable  relation  of  law,  became  annexed  and  judgmei^. 
ooosolidated  with  those  assessed  by  the  jury;  and  might  ^'§°f^  ^ 
be  consequently  proved  as  a  debt  under  the  commission,  if  ruptcy, 
the  verdict  was  prior  to  the  bankruptcy.     The  authority  thou^ 
of  these  cases,  as  far  as  they  related  to  the  right  of  phoof,  before. 
was  first  doubted  by  Ix>rd  Eidon,  in  a  very  learned  and 
compiehensive  judgment  pronounced  by  him  in  a  cas^ 
vheie  both  the  verdict  and  the  judgment  occurred  after 
tbe  hniknqatoy — and  in  which  be  decided  that,  notwith- 
staodiqg  the  ooata  in  such  a  case  might  be  discharged  by 
^  certificate^    ihey  were^    nerertheiiessy  not  proveabk 
wder  tbe  copimission.  (2)     la  delivering  his  opinion  upcm 
this  0QQa6i0l^  his  Lordship  intimated  that,  in  tbe  decision 
of  the  cases  abof  e  referred  to,  (all  of  which  had  been  cited 
in  the  aigument)  the  Courts  had  not  presented  to  their 
^^\  tiro  fprm^  decisions  of  great  authority  (8),  in  which 
a  diffieitnt  priooiple  was  established.    A  case  was  afler- 
wank  sent  jGeut  the   opinion   of  the   Court  of  King's 
Bench;  and,  after  ftiU  consideration  of  all  tbe  previous 
sutborities,  tb^  Court  finally  determined  that,  although  a 
^Berdia  be  obtained  before  an  act  of  bankruptcy,  yet,  if 
final  judgment  be  not  signed  till  c^terwardsf   the  costs 
coold  ikol  be  proved  under  a  commission.  (4)     And  a 
similar  decision  has  been  since  come  to  on  this  point  by 
^  Court  of  Common  Pleas, —  Lord  C.  J.  Gibbs  observ- 
ing} that  tbe  question  could  not  be  tried  better,  than  by 

(I)  ^kU^.Hmrfwd,  2  Bl.  1317.        (2)  Ex  parte  HiU,  1 1  Ves.  646, 
Gfoham  ▼.  BcnUm^    1  Wils.  4|.        (3)  Ex  parte  Todd^  cited  3  Wils. 

^  Str.  UM.    More  accurately  re-  S70.  1 1  Yes.  651.     Waiter  v.  Sher- 

P^'ited  in  14  East,  flOO.  note  (a),  lock^  cited  ibid. 
^'f'f/brdw.  Em$,  1 H.  B.  89.  note.       (4)  Ex  parte  Chark»,   14  East, 

)♦  Salt,  802.    note.     Ex  parte  197. 
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Coiit.         asking,  whether  an  AcriaN  can  be  brought  upon  a  verdkty 

before  judgment  is  signed.  { 1 ) 
Exc^m        There  is  a  distinction,  however,  still  taken  betf^eoi  a 
excxm-       verdict  in  an  acticm  on  a  contract^  and  n  verdict  in  an 
irmcUt.        action  on  a  tort  (2) ; — it  having  been  recently  decided  by 
.   .  the  Vice-C3iancellor,   that  where  in  an  action  ex  con" 

fractUj  the  verdict  was  before  bankruptcy  and  the  judg- 
ment afterwards,  the  costs  de  incremento  are  incorporated 
with  the  existing  debt  by  the  verdict,  though  not  asce^ 
tained  in  amount  until  the  judgment — and  were,  there- 
fore, proveable  under  a  commission ;  but  that  in  tort  there 
is  no  debt  whatever,  with  which  the  costs  can  be  ino(V* 
porated,  until  the  judgment  (S)  This  dbtinction,  however, 
•does  not  seem  to  have  been  much  attended  to  by  the  Court 
of  Exchequer  in  an  action  for  damages  on  a  tortj  in  wtidi 
a  verdict  was  taken  subject  to  a  reference  —  and  in  which, 
'though  the  award  was  not  made,  nor  the  judgment  en^ 
^tered  up  until  after  the  defendant's  bankruptcy-^ it  was 
'decided,  that  both  costs  and  damages  could  be  proved 
under  the  commission  (4),  —  a  decision,  utterly  at  variance 
with   the  principle  previously  laid  down   by  the  Lord 
<^hancellor,  and  the  Courts  of  Kbg^s  Bench  and  Commtia 
Pleas,  in  the  previous  cases  of  ex  parte  HiUy  ex  parte 
Sharks,  and  Walker  v.  Barnes.     The  judgment^  indeed, 
in  this  case,  though  not  ent^ed  up  until  after  the  act  of 
•bankruptcy,  was  entitled  as  of  the  previous  term  (5).  and 
this  may  probably  have  been  taken  into  consideration  by 
the  Court,  though  it  is  not  stated  as  a  reason  for  the  judg- 
ment; for  on  no  other  principle^  is  it  iq>prehended,  can 
this  decision  be  supported. 

(1)  WoOeer  v.  Bames^  1  Marsfa,  (9)  Ez  parte  Poueher,  1 G.  &  1- 

346.  5  Taunt.  778.  585.    Ex  paite  Barkkuofh  ^^ 

(S)  This  difldnction  appears  to  586.  note  (a). 

have  been  first  acted  upon  by  the  (4)  Beestony,  White,  7  Price,  809. 

\  present  Vice-Chancellor,  thouj^  it  (5)  And  see,  as  to  the  relatioD 

"^was  previously  approved   of  by  back  of  a  judgment  to  the  fint  das 

Lord  Eldon  in  ex  parte  HUl,  and  of  the  terra  m  which  it  is  tigned, 

was  also  taken  in  argument  in  the  recent  case  of  ex  parte  Mirck, 

Longfbrdw*  EUit,  1  H.fi.  89.  4B.ft  C.880. 
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A  Qetr  fine  of  dtsdnedon^  ^Iso,  has-been  lately  adopted;  Cm//.  '' 
by  the  Court  of  King's  Bench) — where  it  has  been  holden^  y^^^ 
that,  if  the  judgment  in  an  action  of  tort  be  obtained  be/bre  ju(^eiit 
tie  ismifig  of  tie  commissimtj  though  not  until  after  the  act  ^|^^ 
of  baokniptcy,  .the  judgment  for  both  damages  and  costs ^  cornnnt- 
may  then  be  proved  as  a  debt  bondjtde  contracted  before*  '^  ^^^'^ 
tbe  issttiag  of  the  commission,  within  the  meaning  of  the'  proreable. 
46  Geo.  S.  c.  1$5»  s.  3., —  and,  consequently,  within  the' 
47th  section  of  the  present  statute  (1),  which  adopts  the 
sune  piOTisbna. 

Upon  a  careful  review  of  all  the  above  cases,  the  follow-'  Rules  de- 
ing  roles  seem  to  be  clearly  deducible  from  them  s  .    ^^  ^ 

Ist  Where  th«  verdict  is  not  obtained  until  after  the  act  the  cases. 
(jf  hankruficy^  the  costs  can  in  no  case  be  proved,  whether 
the  acdon  is  on.  a  contract,  or  in  tort. 

^.  Where  the  verdict  is  before  the  bantruptct/j  and 
Jftigment  is  obtained  before  the  issuing  of  the  commission  — 
tlioDgh  not  till  afker  the  act  of  bankruptcy  ^—  then  the  costs 
in  acdoDs  both  of  contract,  and  of  tort,  may  be  proved,  as  a 
debt  oontncted  before  the  issuing  of  the  commission,  pn>*' 
vided  the  creditor,  when  judgment  was  obtained^  had  no 
Dotioe  of  the  act  of  bankruptcy. 

Sxd,  Where  the  action  is  on  a  coniractj  and  there  is  a 
verdkt  h^e  ike  bankruptcy^  then,  although  judgment  be 
not  obtained  until  c^ier  the  bankruptcy^  and  even  after  the 
^^cfihe  commission^  the  costs  are  proveable^  as  being 
coosotidated  with  the  ori^al  debt  by  the  verdict,  though 
not  ascertamed  until  the  judgment. 

4th.  But  where  the  action  is  in  tort,  and  the  bant- 
^^'ptofi  as  well  as  the  issuing  of  the  commission,  occur  between 
^  verdict  and  the  judgment  /  —  then,  as  there  is  nd  debt 
^bate?er  with  which  the  costs  can  be  incorporated  until 
the  JQc^gment,  the  costs  in  this  case  cannot  be  proved. 

^ith  respect  to  costs  upon  a  judgment  of  nonsuit,  the  As  to  costs 
•tattttc,  as  has  been  already  observed  (2),  is  wholly  silent,  SS^Jl,^- 

(0  Jt4imutm  V.  Vale,  S  R  &  C.        (a)  Ante,  page  874.  note  (s). 
T«2,4DowL&R.430.    Ex  parte 
^f*.  4  B.  &  C.  880. 
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Costs.         making  no  proviskxr  whatev^  (or  the  proof  of  a  defendants 
~^'  costs,  whether  on  a  judgment  of  nonsuit^  m*  judgment  after 

a  verdict.   It  was,  indeed,  fonnerly  determined,  that  where 
the  nonsuit  was  before  tke  bankn^fnky  of  the  plaintiff,  the 
costs  might  be  proved,  though  the  judgment  was  not  ob- 
tained till  afterwards  —  on  the  groand  that  the  costs  related 
back  to  the  nonsuit  (1),  by  virtue  of  which  the  debt  might 
be  said  to  exist  before  the  bankruptcy*  But  this  petition  is 
to  be  only  found  in  two  of  the  cases,  whi<^  were  impugned 
by  Lord  Eldon  in  ex  parte  HiU  (2),  and  which  seem  to 
have  been  overruled  by  the  above  case  of  ex  parte  Charies* 
And  it  has  been  moreover  since  decided,   that  where  a 
defendant  obtains  a  verdict,  and   the   plaintiff  becomes 
bankrufpt  before  judgment  is  signed,  the  costs  cannot  be 
proved  under  the  commission,  on  the  principle^  thi^  no  debt 
maybe        arises  in  such  a  cose  until  judgment  is  signed.  (3)     But  in 
proved,  if    ^  subsequent  case^  where  the  judgmoit  on  a  nonsuit  was 
entered  up  entered  up  before  the  commission  issued  against  the  plaintiff, 
before^        though  not  until  after  the  act  of  bankruptcy,  the  oostrwere 
uon.  ^^^  ^^  ^  proveable  (in  conformity  with  the  principle, 

which  governed  the  Court  of  King's  Bench  in  the  above 
case  of  Robinson  v.  Vale)  as  being  a  debt  contracted  before 
the  issuing  of  the  commission* 
In  some  There  are  several  cases,  as  has  been  already  observed  (4), 

mltnT^t-  ^^^^®  ^^^*^  ""^y  ^®  discharged  by  the  certificate,  and  yet  not 
abl^  proveable  under  the  commission  (5);  though  formerly  the 

^J^b  right  of  proof  was  considered  co-extensive,  in  every  case, 
the  certifi-  with  the  effect  of  the  certificate.  Thus,  the  costs  of  all 
^^^  proceedings  upon  an  action  of  contract,  which  (for  want  of 

a  previous  verdict)  cannot  be  proved,  are^  nevertheless, 
barred  by  the  certificate^  as  following  the  original  debt.  (6) 
Judgment    So,  if  a  judgment  recovered  before  the  bankruptcy  be  re- 
revived  by  y\yf^  by  scire  f ados  after  the  bankruptcy,  it  haar  been 

(1)  Hurst  v.  Mead^  5T.R.  365.        (4)  Ante,  874. 

Watts  V.  Hart^  1  Bos.  &  P.  154.  (5)  Per  Lord  Eldon,  1 1  Ves,649. 

(2)  1 1  Ves.  646.  (6)  Ex  parte  Pcwdkr,  aDte,  276. 
(5)  Walker  v.  Barnes^  5  Taunt. 

778.  1  Marsh.  546. 


Sect  19  J  OF  THE   PROOF  OF  DEBTS.  279 

dedded,  that  tlie  bankrupt's  certificate  delivers  him  fi'om  CotU. 
die  costs  of  the  sci.  Jit.^  as  well  ks  froni  the  original  judg-    -.     ^ 
ment;  bat  h  does  tiot  follow,  that  the  costs  of  the  scu  Ja,,  bonk- 
which  have  been  incurred  by  the  act  of  the  creditor  in  re-  ™P*^« 
▼iriiigthe  judgmeont,  can  be  ptt>ved(I)  under  the  com- 
mission.    It  has  been  also  decided,  where  a  judgment  is  Qu»re: 

obtained  before  the  bankruptcy — if  the  defendant  after  his  ^^  ^ 
,-  ,•  .1.  .I!      defendant 

bankruptcy  bnng  a  writ  of  error  to  reverse  it,  and  the  brings  a 

judgment  be  affirmed — the  costs  of  the  writ  of  errot*  relate  ^*  °^ 
back  to  die  judgment,  and  ai'e  barred  by  the  certificate.  (2)  bank- 
Bat  it  woold  seem  to  follow,  in  this  case,  that  the  costs  niptcy. 
coidd  likewise  be  proved;  for  the  plaintiff  having  in  reality, 
thoo^  not  efiectuaUy,  obtained  judgment  before  the  banh- 
n^pAjf,  the  case  seems  to^all  within  the  above  clause  of  the 
statute,  which  enables  a  plaintiff  to  prove  for  the  costs 
inaared  in  obtaining  judgment  against  any  person  who  shall 
afterwards  become  a  bankrupt,  though  not  taxed  at  the 
time  of  the  bankruptcy ;  and  a  judgment  of  affirmance  in 
error  is  equivalent  to  pronoonoing  judgment  (3)  in  the 
orig^l  action.     And  where  the  judgment  is  not  obtained 
until  after  the  bankruptcy,  in  an  action  for  a  debt^  and  the 
defendant  brings  a  writ  of  error  which  is  nonprossed — the 
defendant  being  held  to  be  discharged  by  his  certificate 
fiom  the  costs  (4)  —  it  is  apprehended^  that  the  costs  ia 
this  case  might  be  likewise  proved  under  the  commission  | 
for,  the  action  being  on  a  contract^   they  may  be  con- 
sidered as  incoiporated  with  the  original  debt,  according 
to  the  principle  of  the  foregoing  cases;   and  being  inr 
curred,  moreover,  by  the  act  of  the  bankrupt,  and  not  by 
the  act  of  the  plaintifi^  it  would  be  unreasonable  to  hold^ 
that  the  bankrupt  should  be  discharged  from  them,  and 
the  plaintiff  be  at  the  same  time  unable  to  prove  liiem 
under  the  commission.  (5) 

(1)  Pkil^  V.  Bnnfrti,  B  T.  R.  (4)  Scott  v.  Ambroie,  ibid, 

iss.  (5)  The  most  consistent  rulej  as 

(s)  nnd.  it  appeafB,  would  be,  when  the 

(3)  3  M.  ft  S.  396.  costs  are  thus  occasioned  by  the 
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the  costs  of  a  mat  in  Clumoeiy 
tbe  bankruptcy,  though  the  order  for 
before,  could  not  be  proted  under  a 
.SKimmnaajD, — it  being  held  that  it  was  the  taxation  which 
cunsccated  tbe  demand  (1),  and  that  that  could  not  relate 
^ack  o>  the  order.  But  now,  by  reference  to  the  above 
jicKCUQ  of  the  statute,  it  will  be  seen,  that  where  the  order 
vie  oecTM  is  obtained  before  the  bankruptcy^  the  costs  of 
^tbcaioii^  it  may  be  proved,  though  not  taxed  till  after  the 
bocknqplcy.  Whether  the  words  of  the  section  will  io- 
the  costs  of  a  suit  directed  to  be  paid  6y  an  awards 
there  is  no  order  or  decree  for  the  r^erence^  reioaios 
to  be  decided.  (2) 


Section  XX. 

Danuiges, 

(And  see  ante,  <^  Judgment^'  and  <<  Cosis/*) 

Where  damages  are  contingent  and  uncertain,  as  in  aS 
cases  of  tort — and  also  in  manj/  cases  of  a  demand  founded 
tt(x>n  contract^  as  where  the  damages  remain  to  be  inquired 
into,  or  where  damages  may  only  by  possibility  arise  on  a 
stipulation  not  previously  broken  —  ihey  cannot  in  either 
o»$«  be  proved  under  a  commission.  (S)  For  the  S^i^ 
siKtioH  of  the  act,  which  we  have  already  considered  (4), 
would  not,  it  is  apprehended,  meet  the  last  of  these  cases; 
that  section  applying  solely  to  proof  of  a  debi  (that  is,  a 
^a^ai  ttrtain)  payable  on  a  contingency  —  and  not  to  an  t«- 
sv^itain  sum  payable  upon  an  uncertain  event. 

4mkrt(tpi  bringing  a  writ  of  error  (i)  Ex  parte  Snet^,  C.  R  L. 

w^vr  tke  bankruptcy,  to  hold  in  195. 

tW  case,  that  tbe  costs  sbould  (2)  See  Rex  v.  Daw,  9  £ast, 

iHHther  be  proveable  under  the  518.,    and   Ex  parte   Kemikead, 

^xMimiission,  nor  discharged  by  the  1  Rose,  149. 

V«nificate,  as  beinc  a  debt  con-  (3)  Utterson  v.  Femom,  4T.lt 

traetcil  by  the  bankrupt  after  the  571. 

K-inkruptcy.  •    (4)  Ante,  «•  Contingent  Debts.** 
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With  respect  to  cases  oitort: — damages  cUdmed  for  an  Damage*.  - 
assault  and  battery  ( 1 ),  or  for  slander  —  or  even  in  trespass  Casesof 
for  mesne  profits  (2),  in  which  the  rent  may  not  be  the  tort. 
odIj  measure  of  damage,  —  or  damages  in  an  action  of 
troTer(S),  if  they  are  incapable  of  being  liquidated,  —  can 
in  no  case  be  proved  under  a  commission;  for,  in  each  of 
these  cases,  the  claim  of  the  party  amounts  in  law  to 
ootliing  more,  than  an  alleged  cause  of  action  against  the 
bankrupt — and  a  jury  can  only  determine  the  amount  of 
the  damages  be  is  entitled  to — or  whether,  in  fact,  he  shall 
have  ioof  damages  at  all.     In  one  case,  indeed,  it  was 
Iiolden,  that  damages  (though  ascertained  by  the  verdict  of 
a  jury  before  the  act  of  bankruptcy)  were  not  proveable,  any 
more  than  the  costs,  if  final  judgment  was  not  signed  until 
after  the  bankruptcy.  (4)    But  it  has  been  since  determined  May  be 
that  when  the  judgment  is  obtained  hejbre  the  issuing  qf  V^^^ 
tie  commission^  the  damages  are  then  proveable,  as  con-  judgment 
stituting  a  debt  contracted  honafde  within  the  meaning  of  before  the 
the  47th  section  of  the  statute.  (5)     And  in  a  very  recent  rion. 
case  it  was  holden,  that  though  the  judgment  was  not 
actually  signed  until  three  days  afier  the  commission  issued, 
yet--as  a  judgment  relates  back  to  the  first  day  of  the 
tenn  in  which  it  is  signed,  which  in  this  case  was  before  the 
issuing  of  the  commission  —  that  both  damages  and  costs 
could  be  proved.  (6) 

In  considering  this  branch  of  the  subject,  there  seems  to  Semfale, 
be  a  distmction,  between  the  right  to  prove  damages  already  ^""^^T 
ascertained  by  the  verdict  of  a  jury — and  the  right  to  prove  proved^ 
nierely  upon  the  judgment,  or  for  the  costs.   For  though  ^®P^ 
a  judgment  is  not  proveable,  nor  costs  in  many  cases  (7),  before 
wdess  the  judgment  is  obtained  before  the  issuing  of  tiiwj  bank- 
commission, — ye^  as  a  verdict  is  primdfade  evidence  of  a        *^' 

(1)  Waiter  v.  Sherlock,  3  Wils.        (4)  Bm  v.  GUbeH,  2  M.  &  S.  70. 
272.  (5)  Roimuon  v.  Vale,  2  B.  &  C. 

(2)  GwMOe  y.  North,  Doug.    76V.  4  0owl.  &R.430. 

*«•  (6)  Ex  parte  Birch,  4  B.  &  C. 

(3)  Parker  v.  Norton,  6  T.  R.     880. 

^95,   .  (7)  Ante,  275. 
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J)aniagei.  debt  ( 1 ),  and  is,  at  leasti  a  guide  to  the  commissioners  to 
measure  the  amount  of  the  damages  which  the  creator 
claims,  it  should  seem,  that  when  proof  is  oflered  merdy 
for  damages  (without  any  claim  for  costs)  by  reasoa  of  a 
verdict  before  the  bankruptcy,  the  commissioners  m  sach  a 
case  have  a  discretionary  power  to  inquire  into  die  pro- 
priety of  the  verdict,  and  to  admit  the  creditor  to  prove  for 
such  damages,  provided  they  are  satisfied  of  the  jusUce  d 
his  claim.  (2)  For  it  is  die  tmcertaitUy  only  of  the  amount 
of  the  damages,  which  prevents  their  being  proved  under  a 
commission ;  a  reason  which  no  longer  holds,  when  diey 
are  already  liquidated  and  ascertained.  Thus,  where  an 
action  was  brought  for  die  seduction  of  the  plaiotifi's 
daughter,  and  was  compromised  before  judgment  bytbe 
defendant  giving  the  plaintiff  two  promissory  notes  in  satis- 
faction of  the  damages, — ^it  was  held,  that  the  notes  were 
proveable  under  a  commission  against  the  defendant,  as 
being  liquidated  damages  assessed  between  the  parties.  (3) 
So,  even  in  an  action  of  trover,  if  the  demand  can  be 
liquidated,  it  can  be  proved.  (4) 

Where  In  all  cases,  too,  where  a  creditor,  having  a  right  of  acdon 

^**^^'      for  a  TORT,  is  entitled  to  waive  the  tort  and  brinir  an  action 
may  waive  *r 

the  tort      as  for  money  had  and  received,  or  upon  a  contract  ror  a 

*"^  ^'"hL  ff^^^  sum,  he  may  prove  his  demand  (5)  under  a  commission, 
and  re-  Therefore,  where  goods  have  been  paid  for,  but  not  deli- 
^!^^.«  vered  by  the  bankrupt  (6)  according  to  agreement ;  or  where 
money  is  levied  by  the  sale  of  goods  under  an  execution 
which  is  afterwards  set  aside  (7) ;  or  where  a  bill  of  ex- 
change, having  been  entrusted  to  the  bankrupt  to  receive 
payment  when  doe,  is  discounted  by  him,  and  the  proceeds 
applied  to  his  own  use  (8);  or  where  the  bankrupt  pledges 
a  debenture  for  a  debt  of  his  own,  which  had  been  de- 

(1)  Per  Lord  Eldon,  lRo8e,195.  (5)  fTrig*/ v.  ffi«ii«-,  1  East,30. 

(2)  Ibid.  (6)  UUerwn  v.  rermm,  3T.B. 

(3)  E:s,  pane  Mumford,  15Ves.  548. 
890.  (7)  n>id. 

(4)  Per  Buller  J.  Doug.  168.  (8)  Parker  v.  Norton^  supra. 
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posited  with  him  for  a  speeial  purpose  (1);  or  where  money  Dnmagei. 
is  embenled  by  a  bailiff  apon  a  sale  of  goods  mider  a 
distress  for  rent  (2) ;  -^in  all  these  cases,  as  the  amonnt  of 
the  cKditor's  demand  against  the  bankrupt  is  capable  of 
beiogf  ascertained  without  the  intervention  of  a  jury,  and 
tbe  cfeditx>r  can  safety  smear  to  it,  he  is  entitled  to  prove  it 
under  the  commission.  But  if  the  creditor,  in  any  of  these 
cases,  insists  upon  his  claim  fer  the  consequential  damage 
arising  from  the  tortious  act  of  the  bankrupt,  then  he  can- 
not be  admitted  to  prove;  for  the  damages  so  claimed  are 
uncertain  and  contingent,  and  can  only  be  estimated  by  a 
jury. 

In  regard  to  claims  founded  upon  contract^  such  as  a  Claims 
demand  dther  for  goods  sold,  or  for  work  and  labour  —  founded 
where  there  is  no  agreement  as  to  the  price,  and  which  trad^ 
would  be  recoverable  at  law  in  an  action  on  a  quantum  though 
ffi«rK»f—>  the  demand,  though  sounding  in  damages,  can  be  iu  da- 
prored,  because  it  can  be  easily  ascertained,  and  the  ere-  """^^i 
ditor  can  have  no  difficulty  in  swearing  to  the  amount.    So  where     * 
where  a  bond  (as  we  have  before  seen  (S) )  is  given  to  re-  amount 
place  stock  on  a  certain  djojf^  and  the  bond  is  forfeited  certuned. 
before  the  bankruptcy,  the  damages  for  not  replacing  the  Bond  to 
stodc  can  be  proved,  because  they  can  be  easily  estimated,  ^^^pl^ 
— the  amount  proveable  in  this  case,  being  the  value  of  the 
stock  at  the  date  of  the  commistion,  together  with  the 
amonnt  of   the  dividends  receivable  before    the    bank- 
ruptcy. (4>)     And  where  navy  bills  were  deposited  with  a  Aecount' 
firm,  who  gave  an  accountable  receipt  for  them,  and  one  ^Y  ^ 
of  the  firm  became  bankrupt,  the  owner  of  the  bills  was  navy  bills, 
held  entitled  to  prove  for  the  value  of  them  on  the  day  of 
the  deposit.  (5)    Not  only,  indeed,  may  the  creditor  prove 
his  demand  against  the  bankrupt  in  any  of  these  cases,  but 
he  is  now  in  fact  compelled  to  do  so,  with  a  view  to  his 

(1)  JbJbuoR  V.  J^Mfi^,  Doug.  167.        (4)  Ex  parte  XWfeifr,  C.B.L.  149.; 

(3)  Ex  parte  Ikbtony  7  Vin.  Ab.  and  see  ante,  236. 
74.  (5)  BfVmiey  v.  ChUd,  I  Atk.  258. 

(3)  Ante,  336. 
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Damages,   own  security ;  for  all  such  demands  arising  from  any  breach 
olconiractj  which  can  with  any  certmnty  be  liquidatedi  are 
discharged  when  the  bankrupt  obtains  his  certificate.  (1) 
Bat  not  Bat  unliquidated  damages,  though  arising  on  a  coidracty 

proveable  ^^not  be  proved,  if  there  is  any  uncertainty  in  the  mode 
damages  of  estimating  them.  Thus  damages  sustained  from  a  breach 
uncertain.  q{  covenant,  in  not  building  a  certain  number  of  houses 
within  a  given  time  (2),  in  not  having  full  power  and 
authority  to  sell  a  ship  (3),  or  in  not  indemnifying  the 
assignor  of  a  lease  from  the  covenants  contained  in  it  (4)) 
have  been  in  each  of  these  cases  held  not  proveable  under  a 
commission.  For  in  all  such  cases  a  variety  of  circumstances 
must  be  taken  into  consideration,  which  may  either  in- 
crease, or  mitigate,  or  even  sometimes  altogether  excuse 
the  damages,  and  which  it  is  the  peculiar  province  of  a 
jury  to  determine.  And  where  there  is  even  a  penaU^  or 
specific  sum  of  money  made  payable  in  a  bond  of  in- 
demnity, or  covenant  to  secure  performance — as  upoa  a 
covenant  in  a  lease  not  to  plough  up  ancient  meadow  —  the 
penalty,  it  has  been  held,  cannot  be  proved  as  a  debt;  as 
it  is  not  the  measure^  but  onfy  limits  the  extent^  of  the  da- 
mages to  be  claimed  in  case  of  a  breach.  (5) 

(1)  Fortier  v.  Surtees,  12  East,  (4)  Mayor  r.  Steward,  4  Burr. 
605.  3459.     Ludford  ▼.  Barber^  1  T.R. 

(2)  Bamuiter  v.  Scott,  6  T.  R.  86.    Aurud  r.  Mm,  I  H.  &493. 
489.  4  T.R.  94.     * 

(3)  Hammond  v.  Toulmm,  7  T.  (5)  5  Wils.  270. 
R.61S. 
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Section  XXL 

Sureties^ 

h  Js  to  the  Bights  of  a  Creditor  against  the  Bantrvpt 

Surety.  ■ 

2.  As  to  the  Bights  of  the  Solvent  Surety  against  the  Bank' 

rupt  Debtor y  or  Co-Surety* 


\.  Js  to  the  Bights  of  the  Creditor  against  the  Bankrupt 

Surety, 

Where  a  surety  has  become  bankrupt,  the  right  of  th^  Right  to 
creditor  to  prove  under  the  commission  has  been  con-  P^7® 
sidered  to  depend  upon,  whether  the  engagement  of  the  Buretv, 
soretj  was  absolute,  or  conditional,  at  the  time  of  the  bank-  |j®^  ^^ 
roptcy.    For  the  49  0eo.  S.  c.121.  s.  8.  which  gave  relief 
to  the  surety  as  a  creditor,  has  been  held  not  to  apply  to 
cases,  where  the  surety  himself  becomes  bankrupt  (l);  and 
there  is  nothing  contained  in  the  corresponding  section  of 
the  new  statute,  which  alters  the  law  in  this  respect    Such 
cases,  therefore,  must  be  considered  as  failing  within  the 
rule  respecting  contingent  debts  contained  in  the  56th 
section  of  the  new  statute.  (2) 

If  tiie  engagement  of  the  surety  be  absottite,  the  creditor  Where  the 
has  a  right  of  course  to  prove,  independently  of  the  power  *°*"*^ 
given  by  the  S6th  section  —  as  where  the  surety  enters  toiute,  cre- 
with  the  principal  into  a  joint  and  several  bond  payable  by  ^'^^  ™*y 
instalments,  and  before  the  first  instalment  falls  due^  the  cour^  ^ 
surety  becomes  bankrupt;— for  in  such  a  case  the  surety 
himself  is  considered  as  a  principal.  (8)     But,  if  in  this  deducting 
case  the  piindpal,  as  well  as  the  surety,  become  bankrupt,  7^*^,^^ 

reodTcd 
(0  Ez  parte  M^JitUtan,  Buck.        (2)    See    ante,     **    Contingent 
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(3)  Brookt  V.  Lloyd,  I T.  R.  17. 
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and  the  obligee  first  proves  bis  whok  debt  against  the 
principal,  and  receives  a  dividend,  he  must  deduct  the 
amoant  of  the  dividend,  and  prove  against  the  surely  oaly 
for  the  residue.  (1)    So,  indeed^  where  the  eogngemKOi  is 
not  decidedly  absolute — as  where  the  cnditor  noeiTess 
tnll  of  exchange  from  a  surety,  to  secure  the  paymcant  of 
goods  sold  to  the  principal,  which  are  afterwards  partly 
paid  for  by  the  principal — the  creditor  can  only  prove 
against  the  estate  of  the  surety,  the  sum  remaining  due  for 
the  goods  (2),  and  not  the  full  amount  of  the  bili.    And 
where  A.,  previous  to  his  bankruptcy,  guaranteed  B.  and 
Co«  against  any  loss,  on  account  of  the  non-payment  of  ao 
instalment  by  certain  joint  debtors  of  B.  and  Co. ;  and  ooe 
of  the  joint  debtors  becoming  bankrupt,  B.  and  Co,  under 
an  order  for  the  proof  of  joint  dd>t8  under  his  sqparate 
commission,  proved  the  amount  of  the  instalment,  and  re- 
ceived a  dividend, — it  was  ordered,  that  the  benefit  of  the 
fiiture  dividends  should  be  sold,  and  the  produce  paid  to 
R  and  Co.  — and  that  the  monies  so  received  by  them,  to- 
gether with  the  amount  of  the  former  dividend,  should  be 
deducted  firom  the  instalment — and  that  B.  and  Co.  migbt 
then  prove  for  the  difierence  under  A.'s  commission.  (S) 

If  the  engagement  of  the  surety  be  only  coUaterd^  and 
depending  on  a  contingency,  then,  unless  tlie  condngeucy 
has  happened  before  the  application  to  prove,  the  debt 
cannot  be  proved  under  a  commissicm  agunst  him;  unless, 
indeed,  it  can  be  considered  such  a  contingent  debt,  as  that 
a  value  can  be  set  upon  it  by  tlie  commissioners  under  the 
56^  section.    It  will  be  advisable,  perhaps,  to  consider 
some  of  the  decisions  on  this  head,  notwidistanding  they 
occurred  before  the  present  statute^  the  better  to  inquire 
how  far  the  words  of  the  new  enactment  as  to  contiogeot 
debts  will  be  applicable  to  cases  of  a  similar  nature. 


(1)  Ex  parte  WUdman^  1  Atk. 
109.  s  Ves.  1 1 3.  MomUt  v.  J9«csil*- 
n^^  2  M.  &  S.  59. 


(S)  Ex  parte  Reader^  Buck.58l.; 
and  Bee  ante,  S49. 
(5)  Ex  parte  JBm^  Bock.  ^9. 
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Where  a  surety  joined  in  a  bond,  conditioned  that  the  Procf 
principaly  his  executors,  or  administrators,  should  repay  ^^^^ 
the  money  within  twenty  days  after  the  expiration  of  five  ■ 

years,  in  case  he  should  so  loijg  live  and  enjoy  the  benefit  ^  ^"  ^ 
of  the  loan ;  and  if  he  died  before,  then  that  his  executors, 
i^  should  repay  it  within  three  months  after  his  death,  -^ 
the  bond  in  this  case  was  held  not  proveable  under  a  com* 
mission  against  the  sure^,  unless  there  had  been  a  pre- 
Tioos  forfeiture  by  the  breach  of  any  of  the  conditions. (I) 
So,  where  J«  S.  agreed  to  pay  a  sum  of  money  to  A.  by  or  oove- 
instalments,  and  B.  covenanted  with  A.,  that  in  case  the  °™^ 
said  Eom,  or  any  instalment  thereof,  should  not  be  paid  to 
A.  at  the  times,  and  in  the  manner,  provided  for  by  the 
articles,  B.  would  upon  demand  pay  to  A.  the  said  sum,  or 
so  much  thereof  as  should  not  be  paid  at  the  said  times^ 
&C.  -—and  no  instalment  became  due  until  after  a  commission 
of  bankrupt  issued  against  B.  —  it  was  held  in  this  cose^ 
that  A.  could    not   prove    under    the   commission  (2) ; 
though  now,  it  is  apprehended,   under  the  56/%  section 
of  the  new  statute,  he  might  prove  for  any  inslalment 
already  <&«,  notwithstanding  it  did  not  become  due  until 
after  the  issuing  of  the  commission.     So^  where  a  sureQr,  or  agree* 
in  consideration  of  a  premium,  gave  a  promise  in  writing  ^^^  ^^ 
to  be  answerable  for  the  due  payment  of  a  note  of  hand  condn- 
of  a  third  person,  and  before  the  note  was  due  became  a  8^°^  P*7* 
bankrupts  —  i^  ^^  ^^^9  ^^^  ^^^  creditor  was  not  entitled, 
upon  such  an  undertaking,  to  prove  the  amount  of  the  note 
under  the  commission.  (S)  But  if  in  this  case,  also,  the  note 
had  been  due,  and  de&ult  had  been  made  in  the  payment 
of  it  before  the  application  to  prove  it  against  the  surety, 
be  creditor  would,  under  such  circumstances,  be  admitted 
BOW  to  prove  it  as  a  contingent  debt 

Where  a  man  becomes  bail  for  another,  and  before  he  At  to  baO^ 
is  fixed,  is  made  a  bankrupt — or  if  he  is  bail  in  error,  and  P'^^^^^ 

{\\  ^Uifm  V.  Prtcff,  Doug.  160.  (3)  Ex  parte  Adtte^^  Cowp.  460. ; 

(9)  Hsffham  v.  Fomdfimer^  5  M.    and  see  ex  parte  Gardner^  15  Ves. 
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becomes  bankrupt  before  judgment  is  affirmed — the  debt  in 
each  of  these  cases,  being  contingent  at  the  time  of  the 
bankruptcy,  could  not  formerly  be  proved  against  him.(l) 
But  now,  if  judgment  be  affirmed  in  error,  or  the  bankitipt 
be  fixed  as  bail  in  the  action,  before  the  applkatim  to 
proroe^  the  time  of  the  bankruptcy  would  make  no  differ- 
ence in  the  right  of  proof. 

The  discharge  of  the  principal  debtor  is  in  general  a 
discharge  of  the  surety ;  and  an  agreement  by  the  creditor 
to  take  a  collateral  security  from  another  person  in  fall  of 
his  demand,  operates  to  the  same  effect  (2)  But  the  dis- 
charge of  a  surety  by  the  creditor  has  not  the  efiect  of 
discharging  the  principal,  nor  does  it  operate  as  a  discharge 
of  the  co-surety.  Therefore,  where  a  promissory  note  was 
made  by  a  principal  and  three  sureties,  and  two  of  tbe 
sureties  and  the  principal  became  bankrupt,  and  the  holder 
of  the  note  proved  the  amount  under  each  commission,  and 
afterwards  received  a  composition  of  45.  in  the  pound  from 
the  third  surety, — it  was  held,  that  this  was  not  a  dischai]ge 
of  the  maker  of  this  note,  or  of  either  of  the  two  other  (S)  sure- 
ties. It  is  competent  also  for  a  creditor,  executing  a  deed 
of  composition  with  the  principal,  to  reserve  his  remed; 
against  the  surety,  by  a  stipulation  to  that  eflfect  in  the  deed 
of  composition.  (4)  And  a  creditor  holding  a  bill  of  ex- 
change as  a  security  from  three  partners,  though  he  takes 
the  notes  of  one  of  them  as  a  collateral  security,  without 
the  knowledge  of  the  other  partners,  retaining  the  original 
security  in  his  hands,  does  not  by  so  doing  discharge  the 
other  partners.  (5) 

Where  a  surety  enters  into  a  bond  with  the  principal, 
conditioned  for  the  performance  of  covenants  in  a  lease, 
the  surety  is  still  liable,  though  the  principal  is  dischai^ 


(1)  Hockley  v.  Merty,  2  Str.  (4)  Ex  parte  Carstain,  Back. 
1045.  56a    Ex  parte  Giendumig,  ibid. 

(2)  Lems  V.  Jones,  4  B.  &  C.  517. 

506.  (5)  Bedford  v.  Zhakiih  ^  Star. 

(3)  Ex  parte  Gifford,  6  Ve8.605.  178. 
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bybttkniptey  and  eerlttcifte  fiom  the  coveMuiU  cootaiBMl  &<nr«M. 
ill  it,  imdtf'  the  75th  section  Of  th<  nov  Btatnte^r  (I)  *  mmt^ 

It  seems  to  be  preC^  well  setded'nowi  in'  oottrts  of  km  surety  still 
at  leas^  thkt  an  agnement  to  pi^^  or  be  anasrecaUe  fbiv  thoi  ^^^^ 
debt  of  aBoth€fP  moat^  acoordiiig  to  the  conatmctkin  of  the  dischai^. 
4tii  seetio&  of  the  statute  of  fraiids.(8)f  not  only  be  in 
wntii^,  bai  muat  also  oootain  the  eansideraUan  for  the 
prosuM^  as  well  aa  the  promise  itself.  (&)    Some .  doubts 
iipon  tbis  point  are  reported  to  have  been  expressed  by 
Lord  EldoD,  bnt  they  seem  to  be  merely  cbiier  didOf  and 
to  have  oocorred  moreover  in  cases  where  the. consider- 
ation did,  in  &ct^  suffciently  appear  in  the  agreement.  (4) 
Notittttistanding,  also,  the  attention  of  the  Judges  has  been 
especiaify  called  to  a  consideration  of  these  doubts  in  two 
sofaseqoeot  cases,  both  the  Courts  of  King^s  Behch  and- 
(^omnioa  Pleas  have  confirmed  the  doctrine  bud-  down  in 
ff^am  V.  WarUers.  (5) 

^'  As  to  the  Rights  of  the  Solvent  Surety  agaifist  tlie  Bank- 
rupt Debtor^  or  Co-surety. 

There  We  been  many  conflicting  decisions  respecting  Whea 
the  right  of  the  surety  to  prove  a  counter-security  against  ^^^^ 
the  piiocipal  debtor,  where  the  surety  bad  not  himself  been  prove  a 
«t«aHy  obliged  to  pay  the  money  before  the  bankruptcy  ^®**"tj''- 

the  principal*  At  one  time  (as  we  have  before  seen  in 
tke  case  of  a  biU  or  note  (6) )  it  was  bolden,  that  if  be  had . 
taken  a  pounter-secnrity,  which  was  payable  absolutely  at  a 
day  certtun,  -^  then,  though  the  principal  had  become  bank- 
nipt  before  the.  counter-security  was  payable,  and  before 
the  surety  had  either  paid,  or  been  called  upon  to  pay  his  , 
^i^lBgenient  to  the  creditor,  the  surety  was  permitted  to 

^)lng1uy.Macdougdy  1  Moore,    595.    Jenkins  ▼.  Reynolds^  3  B.  & 

•56.  B.  14. 

(2)  29  Car.  2.  c.  5 .  (4)  Ex  parte  Minety  1 4  Ves.  l  so. 

(3)  Wm  V.  WarUert,  6  East,  10.    Ex  parte  Gardom,  1 5  Ves.  286. 
Sandm  T.  Wdkefidd,  4  B.  &  A.        (5)  4  B.  &  A.  595.  5  B.  &  B.  14. 

(6)  Ante,  256, 
u 
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piove  his  cMsteP^ecuriqr  iwrncdblely  under  die  oom^ 
mission ;  upon  the  principle  that  the  oounter-security  was 
an  absolute  debt  at  law,  ibr  which  there  was  a  suffident 
consideration  created  by  the  liability  of  the  surety.  (1)   b 
subsequent  eases  it  was  holden,  that  the  sure^  ocHiid  not 
prove  upon  such  counter-securityy  unless  he  had  tsken  up 
his  own  bills,  or  had  paid  the  original  debt  (if  upon  bond) 
'^no  that  the  bankrupt's  estate,  before  it  was  chargsd  wilh 
the  daim  of  the  sureqr,  might  at  all  events  be  exonerated 
from  the  original  debt  (2)    But  where  the  caunter-secority 
was  only  conditicmal,  sudi  as  a  bond  to  indemnify  tbe 
surety  against  his  being  called  upon  to  pay  the  monqr*  sod 
there  was  no  breach  of  the  condition  before  the  bankruptcy, 
it  was  there  held,  that  the  surety  could  not  prove, — ss  tbe 
debt  in  that  case  was  only  contingent.  (S)    Thouj^  at  tk 
same  time,  where  the  indemnity  bond  was  forfeited  b^ 
the  bankruptcy,  the  surety  was  then  considered  entitkd  to 
prove  his  bond,  notwithstanding  he  had  paid  no  psit  of 
the  sum,  for  which  he  had  become  surety,  until  sft^  tbe 
bankruptcy.  (4) 

In  all  cases,  however,  where  tbe  surety  had  no  coontef^ 
security  from  the  principal,  or  nothing  but  a  mere  uIlde^ 
taking  of  indemnity,  it  seems  to  have  been  the  unifivn 
decision  of  the  Courts,  that  the  sureQr  then,  thoo^  be  had 
made  himself  absolutdy  liable  for  the  debt,  could  not 
prove  under  the  commission,  unless  he  had  actusUy  pud 
the  debt  b^>re  the  bankrupUy  of  tie  principal^  and  thst 
any  payment  after  the  bankrupt<7  only  gave  lum  a  psi^ 
sbnal  remedy  against  the  banknq>t,  and  did  not  ensble 
him  to  prove.    And  the  reason  of  this  was,  that  there  wss 


(1)  Bo^  T.  Cadmh  8  H.  B.  570. 
Ex^arte  MaydweUy  dt.  ibid.  571. 
C  &  L.  157.  Ex  parte  BetMfo^^ 
ibid.  158.  Ex  pane  CUmriattrde^ 
ibid.  T^muamt  t.  MwrHtmamt^ 
sT.R.100.  AfoiimT.  Cbaflyitnd. 
640.     HwfgWH  V.  BcH  7  T.  R.  97. 


(9)  In  re  iToarMw,  C.KL  UK 
Ex  parte  AmIdn,  ibid.  149.  Ex 
mute  Bromn,  ibid.  JSx  parte  Wd- 
«0r,4Ves.S85. 

i5)MartmT.C(nari,sT.fL€40, 

(4)  Ex  parte  CoeitikaH,  5  Bro. 
509.    Hoigicm  V.  BtU^  npra. 
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m  «d$ling  idabt  betmas  tke  vpriooipftl  tuwl/thaisiiiretgr^^r^^   . 
hrfbc^dieikrtCer  had  pdd  ifae  mmiey^. tv tiieQradttorj(I)    . : ^'^^^^; ' '"" 

'TlMe  diaabHities  ivev^  however,  always.  Goosiderecl  to  When 
be  a  grpat  bardahip  upon  the.  surety^  wbeirbQ.waa  «lilig^  ^^^ 
to  pay  die -money  aftec  the  bankrupH^  of  die  tpck^ipal;  stand  in 
aiKi,  tboefinre  (as  has  been  akeadyttbeenred  (2) )  die  Cmrta  f^^^"^. 
Md,in:eaies»whea.  the  creditor  badabeady  proved  UQdert  ^m1  cre- 
tfae-conuDiasion,  that  the  surety  hod  an  equitable,  right  to  ^^^' 
stand 'in  the  place,  of  the  original  cieditor,  and  to  receive 
difidiiids]ipoDSttohprobf.(8)    And  if  the  creditor  bad.nol 
pravfdy*  die  Court  of  Chancery  would*,  opon  a  bill  filed  l^ 
th&amtj  against  the  creditor,  order  tbe  latter  to  prove  tivs 
dcte^ttpon  tfaesnraty  bringing  the  amount  (4 }  of  it  into  court* 
Bttttfdiesare^bad  paid  the  debt  after. the  bankruptcy  of 
the  ynactpalf  and  before,  the  creditor  had  proved,  in  that 
case^jt^cookl  be  proved  by  neither  creditor  nor  surety « (5). 
•  iniorder  to. avoid  this  circuitous  mode  of  sureties  obr  Surety 
laintng  reiiei^  and  to  put  them,  upon  a  fiur  and  equitable  "^^  ^^  ^ 
the  other  creditors  of  the  bankrupt,  it  was  (as  has  prove  him- 


been  before  stated  under  the  section  relating  to  bills  of  ex-  ^» 
cfaaaga (6))  first  provided  by  the  49  6.  3.  c  lil.  s.8.— -and  pay8%e^ 
thiaprQvimn.bas  been  adopted,  and  somewhat  extended  in  "^^^\ 
the  new  statute  (7)  —  that  any  person,  who  at  the  issuing  of  commis^ 
ibe  eflroniissioa  shall  .be-guiggty  or  liable  for  any  debt  of  the  don 
hanfcniprf  or.»bail  for  bjm.ei^er  to  the  sheriff  or  to  the  '^"^' 
ael^p%'aod«wbo.shall  have  paid  the  debt,  or  any  part  tbereol'     ^ 
fci^iaahai^  ^  the  w4iQle.debt»  (although  be  may  have  paid 

the  Qomfwaion^iaHied)  inay»  if  the  creditor 


' 't^*BiAl«m  v/7(*i«r(mf  feanics/ '  ■   fs)  Ante,  254. 

Ml..ilAMad  v^  Fm^iei^tf4eih  (3)  ,Ex:  psrte  Ryiwkke^  9  P. 

3WiIs.  262.    Bl.  794.     Taiflor  v.  Wms.  89.     Ex    parte    Marshal^ 

MUUJCoym,52S.    Paul  t.  Jones,  lAtk.139.    Ex  parte  Maitheufs, 

1 7. 11.-509.    MeUear  v.  Haynei,  6  Ves.  SS5.     Ex  parte  Aikiu$on, 

1  Bro.  384.     Ckilion  ▼.    W^fith  C.B.L.  210. 

5  Wife.  t3.     Yowtg  V.  Hockleyy  BU  (4)  JBeardmore  ▼.  CnUtenden,  C. 

939.    3  WUs.  346.     Vanderheyden  B.  L.  21 1. 

V.  De  PoUm^  5  Wils.  528.    ITer-  (5)  Ibid. 

kumm  y.  Woodbridoe,  Doug.  166.  (6)  Ante,  254. 

Ex  parte   Mar»haU,   X  Atk.  150.  (7)  SecHon  52 

Brooke$   ▼.   Rogers,   I  H.  B.  640. 

Howig  T.  Wiggms,  4  T.  R*.  71 4. 
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shall  httve  profod  bis  debt  under  the  oommisnoiH  sliiid  io 
tbe  place  of  the  creditor  as  to  the  dividends,  as  wSL  u  to 
all  other  r^hts  under  the  commission  uAick  tie  cnHkifjo^ 
sessedf  or  would  be  enHOed  to  in  respect  of  suck  proof  {I): '^ 
<»>,  if  the  creditor  shall  not  have  piOTed,  Aen  the  solely^ 
or  person  liable  or  bail,  may  prove  his  demand  in  respect 
of  such  payment  as  a  debt  under  the  commission,  (not  difr- 
turbing  the  fimner  dividends)  and  may  reofsive  dGmdeads 
with  the  other  creditois,  although  he  may  have  becoBoe 
surety,  bail,  or  liable  as  aforesaid,  after  an  act  of  bank* 
ruptcy  committed  by  tbe  bankmpt ;  provided  that  when 
he  b^me  so  he  had  no  notice  of  any  act  of  banbqit^* 

This  secti<m,  it  will  be  perc^ved,  extends  the  right  of 
proof  tp  bailj  who  were  held  not  to  be  included  in  die 
provisions  of  the  49  O.  S.  c*  121.  (2)  With  that  ezoeptioDf 
therefore,  all  the  cases  determined  under  the  8th  section  of 
that  statute  will  be  applicable  to  the  constmction  of  die 
corresponding  section  of  the  new  act 

From  the  wording  of  the  above  section,  it  would  seem 
that  the  provisicm  is  intended  more  for  the  benefitof  the 
surety,  than  that  of  tbe  bankrupt ;  as  it  enables  the  surety 
merely,  and  does  not  compd  him,  eidier  to  prove  himsd^ 
or  to  stand  in  the  place  of  the  creditor  who  hi^  proved,  and 
reo^ve  the  dividends  upon  his  proof.    And  the  case  of 
Mead  v.  Braham  (3)  bvours  this  constmctian,  in  iriiicii  it 
was  held,  that  the  sure^  was  not  bound  by  the  proof  of  the 
creditor.    But  where  the  surety  receives  divideiids  on  die 
(NToof  of  the  creditor,  there  he  is  eslc^)ped  from  ponoeeffiag 
afterwards  against  the  bankrupt    Therefore,  where  a  bill 
of  exchange  accepted  by  the  bankrupt  had  becD  proved  hj 
an  indorsee  under  the  commission,  who  afterwards  recaved 
the  amount  from  the  drawer,  and  the  drawer  dioi  received 
a  dividend  upon   the  proo^   and  afteiwards  arrested  the 


(1)  The wonls  in  italics,  are  not  (5)  8  M.&SL  91.;  and  see  aate, 

in  the  49  G.  5.  152^  and  TWnfrmf  t.  DotemMg. 

(a)  Hmwes  ▼.  MiMy  sTVuint.  14  East,  565. 
'SS9.  a  Manh,  192.    Kewmghm  v. 
JTry^  4  B.  &  A.  49S 
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bmbopt  <who  bad  not  obtained  his  certificale>  for  the  Protfby 

babymi— the  Lord  Chaacellori  upon  the  petidon  of  the  '^^ 1. 

baaknipt^  ordered  that  he  should  be  discharged  out  of 
oataif  at  the  suit  of  the  drawer.  ( 1 )  And,  as  the  certifi- 
cate  ogv  releases  the  bankrupt  from  all  claims  and  de* 
msods  made  proveable  under  the  commission  (2},  it  follows, 
tbat  die  above  section  is  so  &r  compulsory  on  the  sure^, 
diat  ID  all  cases  where  he  mighi  have  proved  against  the 
hiniaropty  the  certifieate  will  be  a  bar  to  any  action  brought 
afterwards  by  the  surety. 

Hftdng  dlready  fully  considered  the  right  of  proof  by 
sureties  on  bills  and  notes  (3),  as  well  as  that  of  sureties 
for  the  payment  of  annuities  (4),  it  will  be  sufficient  on  the 
present  occasion  to  confine  our  attention  to  those  cases^ 
viifcb  iovolve  the  rights  of  sureties  on  other  instruments.    . 

Where  a  surety  joined  in  a  bond  to  a  banker  for  1 0,000/.,  Surety  bf 
fi)r  payment  within  two  months  after  notice  of  every  sum  of  ^^  to"^* 
money,  which  the  obligee  should  at  any  ume  pay  or  ad-  obligee** 
vsQoe  on  account  of  the  principal,  by  payment  of  or  discount-  ^^xtent 
iDg  drafts,  bills,  &c. — and  the  principal  conveyed  an  estate  of  balance 
to  the  surety  as  an  indemnity,  and  afterwards  became  a  unsatisfied 
baii]mipt*^npon  which  the  obligee  proved  under  the  com-  countep- 
missioD  a  debt  of  20,000/.  due  from  the  bankrupt  upon  the  security, 
habnoe  of  the  standing  account ;  — -  the  surety  in  this  case, 
vpoQ  payment  of  the  10,000/.,  was  held  entided  to  the 
benefit  of  such  prool^  to  the  amount  of  the  di£Perence  be- 
tween the  10,000/.,  and  the  value  of.  the  proceeds  of  the 
sale  of  the  estate.  (5)     So,  where  a  surety  had  entered  Surety  in 
into  a  bond  to  the  king,  for  the  payment  by  the  bankrupt  JheUne^ 
of  the  dntiea  received  by  him  as  distributor  of  stamps,  and  for  stamp 
after  the  bankrupt  had  obtained  his  certificate^  the  surety  ^^^'°^^ 
was  obliged  to  pay  a  sum  of  money  due  to  the  crowp;  — it 

(1)  Ex  parte  Lohbon^  17  Ves.  (3)  See  ante,  253.  et  seq. 

S34.  (4)  Antey97l. 

(S)  Sectum  121.;  and  see  Van-  (5)  Ex  parte  Ruthforth,  10  Ves. 

Mate  V.  Cortbie^  8  Taunt.  550.  409. 
s  Moore,  602.  5B.&A.  1J»  Wett" 
^•9U  V.  Hodgct,  5  fi.  &  A.  12. 

u  3 
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PfidfinfK   fMB.faekP)  diatrAe  mife^  eoifid  not  'sae  ihe  <littdkni|ritiror 

*^         '  the  fiinoum  to  paid,' as  he  might  have  proved  itubderhb 

'   09niBission.(  1 )    In  this  case  it  was  urged,  that  the  stattte 

did' not  contemplate  the  case  of  a  surety  in  a  bond tothe 

king,  but  only  to  a  common  credilor,  who  might,  or  might 

not,  prove  under  the  commission;  whereas  there  was  no 

instance  of  the  crcnon  proving  under  a  eommisflieii:  'b«l 

the  Court  decided  that,  in  <Nrder  to  bring  the  casewidnn 

ifte  statute  it  was  not  necessary  that  the  principal  creditor 

diquld  be  enabled  to  prove^  or  that  the  bankrupt  should 

be  discharged  by  his  certificate  if  he  does  not  prove ;  sikI 

that  the  case  did  not  diflfer  firom  that  of  a  surety  taa  bond 

t6  a  private  person.  (2) 

Su[«Jy.W       ^  surety,  paying  the  debt  after  proof  by  die<J^^olilo^  is 

dUeq  to     r^i  QQiy  entitled  to  stand  in  the  place  of  the  crdlittr-iA 

oi  the  ere-  respect  of  the  <£videhds  on  the  proo^  but  also  ia  itepebt 


^li^    of  bis  i^t  as  to  the  bankrupt's  certificate.  (5)  '  vHiikFde- 
^i^^r       <&'ion,  which  was  upon  the  construction  of  the'M^'8. 
^&^|s   c.  IIIL  s.  8.,  is  stitt  more  fortified  by  the  additions!  wofds 
the  dU  ^     introduced  mto  the  above  sectbn  of  the  new  statute,  vfaidi 
vidends.     '^tpressly  declares,  that  the  surety  in  such  a  case  shall  he 
"entitled  to  stand  in  the  place  of  the  creditor  as  to  tlie 
dividends,  and  aU  other  rights  under  the  commissian^  whidi 
the  creditor  possessed  or  would  be  entitled  to  in  respect  df 
such  proof. 
Surety  for '      It  has  been  determined,  that  a  surety  for  di^'  paynidt 
^^edtke    ^  ^^^  ^y  ^  bankrupt  to  his  landlord,  where  there  is  no 
bank'         Ttnt  due  at  the  time  of  the  bankruptcy,  is  not  wiflkiil  tfie 
^^^w^*^^  terms  of  the  above  section,  which  relates  only  to  securities 
above         for  debts  of  the  bankrupt  due  at  ihe  time  of  isstA^  the 
section.      commission;  and,  therefore,  where  a  sure^  in  such  a  case 
'  was  obliged  to  pay  for  three  years'  rent,  which  became 
due  after  the  bankruptcy,  it  was  held,  that  he  might  sue  the 
bankrupt  to  recover  it  (4*),  notwithstanding  his  certificate. 

(1)  WcilcoU  V.  Hodges,  5B.&        {3)  ExparieOee,  1  G.ScS.oZO. 

.\.  12.  (4)  APIhugalr.  Paitm,  2  Moore, 

(-0  Ibid.  644.  8  Taunt.  584.    Mr,£dea,  ia 
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The  statute,  also,  only  applies  to  cases  where  die  surely  Proof  by 
has  paid  the  vohole  debt^  or  part  in  discharge  of  the  whole ;  *"^'^^** 
and  not  where  he  merely  pays  part  in  discharge  of  his  own  Nor  a 
personal  liability.     Therefore,  where  a  surety  in  a  warrant  f^"^y  !*7" 
ef  attorney,  in  order  to  discharge  himself,  paid  part  of  the  pa&t  of 
debt  remaining  due  to  the  creditor  (who  had  previously  the  debt 
prored  under  the  commission),  and  thereupon  satisfaction 
was  entered  upon  the  record,  -^  it  was  held,  that  as  this  was 
not  a  paymerU  of  part  of  a  deit  in  disokarge  of  the  xoholej  he 
oonld  not  stand  in  the  place  of  the  creditor  who  b&d  pre- 
viottsly  proFed.  ( 1 )     If  a  surety,   also,  should  after  the  Cannot 
bacdtrapccy  of  the  principal,  besides   the  debt,   pay  the  ^terart 
intetat  accmed  thereon  subsequent  to  the  bankruptej/j  be  ^^^^^^ 
wiD  not  be  permitted  to  prove  such  subsequent  interest;  npeev. 
tot  all  thai  is  contemplated  by  the  above  enactment  is,  that 
tiie  sarely  may  prove  as  the  principal  creditor.  (2) 

If  a  snve^4n  a  bond  for  a  bankrupt,  after  the  bankrupt  Nor  whea 
ofalaiBs  hm  certificate,  joins  with  him  in  a  new  bond  to  the  ^^Itoh 

of  the  creditor,  and  the  old  bond  is  de-  bond  after 


hi»Trc«tiic  on  the  Bankrupt  Law,  whole  future  rent  reserved  in  a 

SSe.Ml-  ii^gealBt,  whatbor  a  case  loase  to  the  baokrupt,  and  be  per- 

e  the  above  would  not  be  varied  mitted  to  prove  the  amount  as  a 

now,  bjr  the  provision  as  to  con-  contingent  debt,  —  it  is  apprehend- 

taa^Btt  <kbCi»  contained  in  the  S6th  ed,  that  a  mere  surety  for  the  rent, 

ftetiom  of  the  new  statute.    But  it  who  might  never  be  called  upon 

is  snfadntted,  that  unless  the  surety  for  a  farthing,  could  still  less  have 

hm  enterad  into  a  bond^  or  other  a  value  set  upon  his  OabilUy,  and 

tpedai^^  to  the  lessor  for  the  pay-  prove  for  the  amount.  And — if  he 

ment  of  fche  rent,  the  mere  UabUity  cannot  have  a  value  set  upon  hb 

topayittiA  respect  of  which  a  debt  liability — he  cannot  prove,  when 

m^  omkf  by  pauibUi^  be  created)  the  contingency  happens,  and  he  ia 

cannot  oe  considered  as  a  de6t  al-  actually  obliged  to  pay  the  rent ; 

naatf^  eamiraeted  payable  oft  a  ro«-  for  the  statute  only  enables  the 

^gi^fnirir*  so  as  to  bring  it  within  the  party  to  prove  after  the  contin- 

56di  secdon.    Nor  does  the  case,  genc^,  "  m  respect  of  such  debt,*' 

iBdeed—- even  if  a  bond  were  given  previously  mentioned  in  the  sec- 

bf  tile  mtrety  —  appear  to  come  tion,  —  that  is,  such  a  debt  as  the 

within  the  uieaning  of  that  section ;  commissioners  can  set  a  value  upon 

wfaicb  enel^es  the  commissioners  to  before  the  contingency  happens. 

*d4S  vahie  i^pon  the  4^t,  before  the  See  also  the  following  case. 

toiUkigetuy  happens,  and  to  admit  (l]  Soutten  v.  Soutten,  5  B.  &  A. 

thecreditor  to  prove  for  the  amount.  8  52 . 

Por,anIes5  die  lessor  (which  would  (2)  Ex  parte  Wilson,  1  Rose,  157. 

seem    a    very  preposterous    case)  Ex  parte  Houston,  2  G.  &  J.  56. 
oonld  hsre  a  value  set  upon  the 

roL.  I.  •  u  4 
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Pnofhy     livered  up  to  the  surety,  this  b  not  equivalent  to  payment 
**^^^^^'      by  the  surety,  so  as  to  enable  him  to  prove  under  the  com- 
banknipt*8  mission ;  for  the  transaction  amounts  to  an  entire  release 
certificate,  ^f  ^^  qJ^  Jebt  by  the  obligee,  and  the  surety  stands  after- 
wards in  quite  a  diiSereht  character,  being  no  longer  surety 
for  the  bankrupt's  estate,  but  for  a  new  obligation  created 
subsequent  to  the  certificate.  (1) 
Whether         It  was  decided  by  the  late  Vice-Chancellor,  that  the 
tutionbv*  substitution  by  one  co-surety,  without  the  knowledge  of  the 
aco-forety  other,  of  a  different  security,  in  the  place  of  that  on  which 
r ■**'^1  they  were  severally  liable,  does  not  give  such  co-surety  any 
ment  gives  claim  against  the  other,  as  having  paid  the  debt,  for  which 

bimaclaiin  ^^}j^  ^^g  liable  on  the  original  instrument     Thus,  where 

MDEunst  toe 

other  CO-     ^n  for  the  accommodation  of  C.  &  Co.,  drew  on  J.  &  Co.  a 

Mi'^y*  bill,  which  they  accepted  —  J.  &  Co.  drawing  on  R.  another 
bill,  which  he  accepted  —  and  both  bills  were  indorsed  to 
C.  &  Co. ;  and  (J.  &  Co.  before  their  acceptance  fdl  dae 
having  become  insolvent)  the  holders  called  upon  R.  as. 
drawer  for  payment  —  who  thereupon,  for  the  accommoda- 
tion still  of  C.  &  Co.,  obtained  an  acceptance  of  T.  in  lieu 
of  that  given  by  J.  &  Co.  —  and  R.  proved  the  amount  of 
such  acceptance  under  a  commission  against  J.  &  Co. ;  —  Sir 
J.  Leach,  under  these  circumstances,  ordered  the  proof  to 
be  expunged,  the  dividends  repaid,  and  the  acceptance  de- 
livered up ;  as  he  considered,  that  the  new  security  given 
by  R.  was  one  with  which  J.  &  Co.  had  no  concern,  and 
that  their  estate  could  not,  therefore,  be  charged  with  the 
consequences  of  it.  (2)  But  Lord  Eldon,  when  this  case 
came  before  him  upon  appeal,  thought  that  the  ques- 
tion was  merely  who  were  sureties,  and  who  were  prmci- 
pals, .  in  these  counter'-acceptances ;  and  that  A.  being  the 
surety  (as  drawer)  for  J.  &  Co.,  as  to  those  bills  drawn  by 
him  and  accepted  by  them,  the  quesdon  was  to  be  decided 
by  the  general  law  between  acceptors  and  drawers,  when 
the  drawers  pay  for  the  acceptors  ;  —  and  the  Vice- 
Chancdlor^s  order  was  reversed.  (8) 

(1)  Ex  parte  Sergeant,  1  G.  &  J.        (S)  Ex  parte  ^Mlifr.sMad.!  65. 
185.    2a&J.ss.  (5)  Ex  parte  Afi^,  8  G.  A  J.  7. 


^W^^.  W  .41  the  delitfb  —  if  the  Utter,  beoofnes  bank-  partner  in 

the  nature 


nipv  aii4  tijc  ^tir»ng,pi«»er  is  oblige4  tQ.ppy.aay.of  Jhff  JSS"^; 
^ejiffit  iie . wa  pi?>y^  ^ttct  pay^ueot  Made?  the  ^mini|fisiaq^  ;^ 
«fs li?. j^  ii^jt](ie.9i^i^.^f  ^  .sM^tyi^c  t)ie  ^^ntiouiiig^jpfuc^- 


. ,'» 


"— — ^•»—*»'^         mil     I       ■mai      J»« 

Creditors  ly  Clmpositi(m. 


,.,  ^._j-.  ..  >    .-^-    — J-** 


Wiiere.a  creditor . agrees  vitb  his  4iebtor  to  take  axxnoh  wiiere 
poeilio^ia  lietLof  his.debty  oaeoodiina  tbat.tbe  money  ii  «i^^ 
peaiwaiiDenlaiii  day».aiid  after  laimxe  m  saw  payment^  bf  comp6« 
the: dflht»g| beeomes  a baiikrupt»f—  thecredstor  is  entitled  in  dtion ; 
dun  #aie  to  prove  fi>r.  the  whole  of  his  erij^nal-  debt»'  •rfor 
siicb|«Ma  rsBiains  unpaid — ^and  not  menely  for  iheamoint 
of'theraempositioD.  t  Sot  the.  general  joile  in  equi^  iS|  Ifaal 
Ibe  CoQft  iiaU  not  d^iease  with  the  jpotn/ ^  tf  md  in  the  4^ 
periiien.jcf  diSbtSy. as  thqr  will  where-  it  would  work  a  foi^ 
bkatt;  ■iid.that  where  a  creditor  thus  agrees  to  take  less 
A$n.bk  debt,  so  that  it  be  paid  precisely  at  the  day,  and 
tfap44Kor  fidla  inpajanenl^  the  latter  cannot  (2)  be  releasod* 

Z^ei«fi>re9  wh«e  a  trader  altered  into  a  deed  of  com-*  nd  may 
pantfioB.  wiA  his  creditov,  by  wbich  they  agreed  to  take  P^^®  (?^ 
iOc.  JBt  the  pound  on  their  respective  deb^s  by  instalments^  due^  his 
to  be  sacnnedby  his  promissory  notes,  and  the  creditmrs  debt  re- 
CDvenantad  that  they  would,  as  soon  as  such  promissoi^  |1^^^ 
notes  nhottld  be  paid,  release  and  discharge  the  trader—* 
aad  tbe  deed  also  coatained  a  proviso,  that  in  case  of  de» 
iuiltmade  in  such  paymenty  or  if  any  oMnmission  should 
iiioe  faefiMe  the  whole  of  the  CQioposition  should  be  paid, 
(ben  the  covenants,  on  the  part  of  the  creditors  whoae 

(1)  Wood  V.  Dodgion,  2  M,  &  («J)  SeweU  v.  Masion,  I  Vern. 
S.  195. ;  and  see  p(»t»  title  ** Pait-  sio.  Eq.  Ca.  Ab.28. «.  0.  ButiU-^ 
ncn."  cotcy  Crookg/tankt,  2  T,R,  24. 
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<i9fi. 


Where  he 
cannot 
prove  for 
residue. 


debtS'sbould  be  so  nmwiisfied,  should  be  null  and  ^aid — 
^e  £m  instalment  was  paid,  the  second  was  doe  and 
yiipaid,    and   a   commission  haTtng  issued  against  the 
tiader,  V- Loitl  £ldon  under  these  drcumstances  heUf 
that  the  creditors  were  entitled  to  r^ain  the  fim  instal- 
ment)  and  to  prove  for  the  residue  of  their  original  debt5.(l) 
So,  where  a  trader  assigned  certain  book-debts,  in  trast 
to  pay  the  creditors  who  should  execute  the  deed,  and 
covenanted  that  if  the  creditors  should  not,  out  of  that  fiind, 
be  paid  in  full  within  two  years,  be  would  pay  the  defi-* 
ciency  within  a  month  afterwards  *-*  and  before  the  end  of 
the  two  years  the  debtor  became  a  bankrupt,  —  it  was  held» 
that  the  creditors  under  the  deed  were  entitled  to  have  the 
remaining  debts  of  the  trust  fund  soU,  and  the  produce 
divided  amongst  the  creditors  under  the  trust  deed,  pari 
passuy  having  regard  to  what  had  been  already  received,' 
and  that,  after  such  application  of  the  trust  fund,  the  ere* 
ditors  were  entitled  to  prove  for  the  deficiency  under  the 
commission.  (2)    But  if  a  creditor  under  a  composition  has 
not  received  his  instalments  before  the  bankrupt^  tdkes 
place,  and  there  is  no  fund  separated  for  the  payment  of 
them,  he  cannot  have  them  out  of  the.  bankrupts  estate^ 
and  prove  the  residue  of  the  debt;  but  he  must  then  oome 
in  as  the  other  creditors  (3)  at  the  date  of  the  bankruptcy. 
Wher^  however,  there  is  an  actual  release  of  the  debt  in 
the  composition  deed,  and  no  de&ult  made  before  the  bank* 
ruptcy  in  the  pajrment  of  any  of  the  instalments,  then  the 
creditor  cannot  prove  for  the  residue  of  the  orig^al  d^t,  bat 
only  for  the  remaining  instalments.  As,  where  a  deed  of  com- 
position stipulated  that  if  the  instalments  should  not  be  duly 
and  regularly  pud,  the  release  thereby  given  by  the  creditors 
should  be  void  —  and  all  the  instalments,  which  had  become 
due  before  the  bankruptcy,  were  rqrularly  pud ;  —  in  thb 

(A)  Ex  parte  Verc,  i  Rose.  281.        (3)  Ex  parte  X/ORviera.    Ex 
1 9  Vc8. 93.  parte  Van  HuUe,  1 4  Ves.  IS4. 

[^)  Ex  parte  Rkhardton,  14  Ves. 
184. 
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cue  Lord  Eldon  held,  that  the  crtditor  on^ht  nol  to  pro?e  Compon' 
iliereaid^of thedeU,  butoriy  theontetoadiiig  imttihnentt:  *^' 
for  thiti  IB  there  had  been  no  d^kuU  before  the  bankraptcyi 
and  the  banknipt  had  been  released  ivom  his  debts^  no^ 
t^{rwhaleverwa8thendaetotfaecreditor.(l)   laafermer 
ctse^  howerery  wheie  die  bankrupt  had  paid  the  first  iiN 
stelmeBt — and  though  the  creditor  had  waived  thedefimlt 
in  thepsymentof  the  second^  by  accepting  two  notes  (^hand 
whidi  were  not  due  at  the  time  of  the  baokrupte^^  —  Lord 
Hafdwicke  thooght  it  would  be  a  hierd  case,  if  the  creditor 
was  not  admitted  to  prove  the  whole  of  the  remainder  of 
hb  original  debt.  (2) 


If  a  tiodhoTy  to  induce  another  creditor  to  come  to  an  Wbere  a 
MiingcQient  with  his  debtor  by  composition,  or  otherwise^  ^J^ . 
cmcedi  his  own  debt,  holding  out  that  be  is  no  creditor,  -^  his  own 
As  psiV  ii^  boimd  by  such  misrepresentation,  and,  in  case  ^^ 
the  csnpositibn  take  eflfect,  will  be  preduded  from  proving 
M»  01m  debt.  (S)    But  when  the  proposed  composition  or 
anangement  does  not  take  e£bct,  then  the  party,  however 
ftaodnlcnt  hia  intention^  will  not  be  bound  (4)  by  such 
nuMpdesoittition. 


Section  XXIII.  . 
JBHindbf  Saciefy  Jd. 


By  the  33  Geo.  3.  c5i.  s.lO.  for  the  encouragement 
aod  relief  of  friendly  societies,  it  is  provided,  that  if  any 
person  appointed  to  any  office  by  any  such  society,  and 
being  entrusted  with,  or  having  in  his  hands  or  possession, 
any  monies  or  effects  belonging  to  such  society,  or  any 
securities  relating  to  the  same,  shall  die,  or  become  a 

(1)  Ex  parte  Peele,  1  Rom,  495.     1  Anst.  S02.    Eaiiebrook  ▼.  SeoH^ 

(2)  Ex  parte  BernieH^  9  Atk.  3Ves.456.  flWm^  ▼.  Km^r,  1  Esp. 
337.  133.    Ex  parte  Gardner y  11  Ves. 

(l) .  Mtmiefion  v.    Moni^riy    344. 
1  Bl.  363.     CecU    V.     Ptaiitowy        (4)ExpBrtcOail%,  lRo6C,138. 
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FrKM%  .  baqlqfmitft.tfr  jnsdventy  his  eitectttors  or  adininistnitar8»  at 
'!!!!2L.     ■gBgftfW^  i0bBll  within  forty  <]ay8  aftar  demand  mide  by 
tbei9fi4^i'pf  ^  society,  deliver  over  all  things  beloDgiog 
to  pvLGJ[k  sqfi^tjy  to  such  parsoQ  as  the  sodety  shall  ap- 
pdut;  and  sbaU  pay  out  of  the  assets  all  sunis  Nmainiog 
due^'.w)|lcb.sui^  person  rec^ved  by  virtue. cf  his  uM  cffctf 
b^fiMi  Wir  pf^  debf5  ore  paid  or  satisfied. 
Operation      (In  fbe  iftwl  cases  that  were  detennioled  .under  this  sett 
fined^o'"'  ^)s^proxis^M(i«weM  eonstmed  to  extend  lo  oB  penans^  who 
money       had:tl^  PfP|)erty  of  the  sodeQr  in  their  hands,  althoiq|;h 
tf^i^i    *^  W^^w :W/  qfficers  of  the  society  (1) ;  but,  upon  a  reri- 
t^^       sion  of  those  cases,  such  a  construction  was  ibund  to  be  too 
ciety,  fy     ^ge^  and  the  statute  was  afterwards  confined  to.  cases  where 
ih^ office.  p«n»oQs  w^r0  duly  and  formally  appointed  cjlficen  of  the 
society  —  and  was  therefore  held  not  to  extend  to  a  peisoo, 
to  wljipm  the  money  of  the  society  has  been  paid  as  s 
banker,  or  to  whom  money  has  been  lent  by  them  upoa 
security  paying  interest.  (3)     And  even  rtum^  letii  to  a 
treasur,er  duly  appointed,  upon  his  prpmisBoiy  not^  has 
been  hdd  to  be  npt  within  the  operation  of  the  act;  for 
the  preference  is  given  by  the  statute,  in  respect  ifl  money 
which  gets  into  the  hands  of  the  officers  of  the  society^ 
only  by  virtue  qfikeir  office^  and  independently  of  coo- 
tract  (S) 

But  in  a  case  where  money  was  paid  to  trusteesi  as 
TBUSTXEs,  and  they  gave  separate  notes  for  it,  and  volim- 
tarily  agreed  to  pay  interest,  f(Nr  the  purpose  of  serving  the 
society, — it  was  held,  that  here,  the  money  being  p^d  to 
them  as  trustees  duly  appointed,  their  agreeing  to  pay  in- 
terest did  not  alter  the  case^  so  as  to  make  the  monqr  in  their 
hands  to  be  considered  only  a  loan  to  them  in  their  prifste 
character ;  and  the  claim  under  the  statute  was  allowed.  (4) 

(1)  1  C.  B.  L.  25$.  (3)  Ex  parte  Stamford  Friend^ 

(2)  Ex  parte  Aikwithf  1 C.  B.  L.    Sodeiy,    15  Ves.  ssa    Ex  pute 
ass.    Ex  parte  AmicMe  Society    Buciaand^Butk.Sl^, 

of  Lancoilery  6  Ves.  98.    Ex  parte        (4)  Ex  parte  Friendfy  Socidy  </ 
Atkley yihid.  441.    Ex  parte  Cor-    iykkwttr,y{\dtnmnb,  997. 
set,  ibid.    Ex  parte  Bon,  it»d.  ao4. 
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Section  XXIV. 
Rates  and  Taxes. 

If  the  bankrupt's  estate  is  in  arrear  for  rates  or  tases^  Where 
die  coUector.  or  assesscMr.  seems  to  be  the  proper  person  to  co^ector, 
prove  the  debt;  and  he  ought  at  the  time  of  proof  to  pro-  mayprore! 
dooe  his  q)pointment^  that  the  commissioners  may  judge  of 
thelq;^1i^of  it.(l) 

Bat,  if  the  collector  himself  should  become  bankrupt.  Where 
having  K«dved  the  taxes  from  the  inhabitants,  but  not  ^^^^ 
having  paid  the  money  over,  one  of  the  inhabitants  in  that  then  one 
case  may  be  admitted  to  prove  for  himself  and  the  rest(2);  ^^1^^  ^°* 
and  the  form  of  his  deposition  should  be,  that  neither  h^ 
nor  the  rest  of  the  parishioners  to  his  knowledge  or  belief 
have  rec^ved  any  security  or  satisfactioh.    It  makes  no 
difierenc^  with  respect  to  the  right  to  prove  against  suck 
coUector,  that  the  usual  time  of  accounting  has  not  arrivedr— 
as  in  the  case  of  an  overseerf  who  becomes  bankrupt  be- 
fore the  expiration  of  his  year  of  office,  before  which  be 
cannot  strictly  by  law  be  compelled  to  account ;— for  the 
money  in  his  hands  is  a  dehitum  in  pnesenti^  though  he 
may  only  be  accountable  for  it  in  Juturo*  (3)    Where  the 
bankrupt  had  been  appointed  a  joint  cdiector  with  another 
person,  such  person  (though  his  co-collector)  was  per- 
mitted to  prove  for  the  sum  due  on  the  part  of  the 
parish.  (4) 

(l)  U^  V.  Heathcote^  3  B.  &  B.  508.  contr^  Sex  v.  Eg^ntoUy  1 T. 

38S.  I  CT  B.  L.  127.  1  Mont  Dig.  R.  569. 

143.  (4)  Ex  parte  Mnggeri^g^,  1  C 

(3)  Ex  parte  OM^  1  Atk.  111.  B.  L.  128.  Ex  parte  Exleigh,  eVes. 

(3)  JKfir  V.  TVdtcr,  5  M.  &  S.  811. 
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StonoH  XXV. 

Illegal  and  void  Debts* 

No  debt,  which  is  either  illegal  in  its  nature  —  as  a  bon(! 
given  for  the  premium  pudoris ;  or  which  is  made  void  by 
^tate— -as  a  debt  upon  an  usurious  contract,  —  can  be 
proved  under  a  commission. 
What  Where  a  bond,  however,  was  given  by  a  bankrupt  for 

M)M  not    ihe  payment  of  a  sum  of  money,  in  consideration  that  the 
*^^'        obligee  would  marry  a  servant  of  the  bankrupt,  and  main- 
tain a  bastard  which  the  bankrupt  had  by  her,  and  the 
marriage  took  effect,  —  this  was  held  to  be  a  good  con- 
sideration, and  the  obligee  entitled  to  prove  the  bond.  (I) 
So,  where  promissory  notes  were  given  for  liquidated 
damages  in  compromising  an  action  for  the  seduction  of 
die  plaintiff's  daughter,  per  quod  servitium  amisity  the  notes 
were  permitted  to  be  proved  under  a  commission  against 
the  maker.  (2) 
Dilns         '  Where  a  contract  k  originally  usurious^  it  is  (with  only 
••^^•d       4>|ie  exception)  void  ab  iniiio,  and  cannot  be  proved  by  any 
^^^'  person  claiming  benefit  under  it,  notwithstanding  he  may 
be  neither  party,  nor  privy,  to  the  usury.  (S)     The  ex- 
eeption  alluded  to  is  one  created  by  a  recent  statute  (4)> 
by  which  it  is  declared,  that  no  bill  or  note,  though  given 
for  an  usurious  consideration,  shall  be  void  in  the  hands  of 
an  inidorsee  for  valuable  consideration,  without  notice  of 
the  usury.     The  rule  of  the  Court  of  Chancery  is,  when  a 
bill  is  filed  to  be  relieved  against  a  demand  of  usurious 
interest,  not  to  make  void  the  whole  debt,  but  merely  the 
excess  of  interest,  and  to  compel  the  party  to  pay  what  is 
really  due ;  but  under  a  commission  of  Bankruptcy,  the 
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(1)  Ex  parte  Cotirell,  2  Camp.        (3)  Lowe  y.  Waliert  Doof.  73€. 
^3-  (4)  58G.3.  C.93. 

(2)  Ex  parte  Mumford,  1 5  Ves. 


SectflS.]  or  tbs  proot  ow  .dbbt*.  MS* 

ndgnees  have  a  ri^t  to  insist,  that  the  whole  is  void  upon  lUegal 
the  groand  of  usury.    And,  unless  the  assignees,  and  ere-         ' 


£ton  submit  to  the  proof  of  what  is  really  due»  the  Lord 
Cbanoellor  has  not  power  to  order  it.  (1)  Where  a  ere* 
ditor  abo^  who  had  taken  out  execution,  delivered  up  the 
proceeds  to  the  assignees^  under  an  express  agreement  that 
he  should  come  in  with  the  other  creditors  for  the  balance 
due  to  him, — it  was  held,  that  such  agreement  meant  a 
proceabk  balance,  and  did  not  let  in  the  debt,  if  afiected  by 
iisuiy.  (2) 

In  some  cases,  however,  where  by  the  custom  of  trade  a  Where 
smsll  per  centage  more  than  the  Ic^  interest  is  taken,  in  o?^!SJ|^^* 
the  nstnre  of  commisHon^  on  the  discounting  of  bills,  and  as  rea^omMe 
a  ressonable  compensation  bond  Jide  for  extra  trouble,  —  ^'"TjJ 
such  a  transaction  is  not  considered  to  be  usurious  (3) ;  not  usury, 
sod  i  OS.  per  cent  has  been  held  to  be  not  unreasonable  in 
this  respect.    But  commission  cannot  be  added  to  the 
amount  erf*  l^gal  interest,  for  the  purpose  of  inducing  a  loan 
of  money  to  be  made^  and  of  recompensing  it  afterwards 
when  made;  for  it  must  be  always  considered  as  an  excess 
beyond  legal  interest,  unless  it  can  be  ascribable  to  tnouble 
and  expense  bond  Jide  incurred;  therefor^  where  there  is 
no  such  trouble  or  expense,  the  remuneriition  cannot 
legally  be  cbdmed.  The  cases,  where  such  commission  can 
be  claimed,  are  chiefly  confined  to  the  dealings  of  bankers, 
brokers,  and  other  agents ;  for  any  charge  above  the  l^gsl 
interest  by  a  general  trader,  and  on  one  single  transaction, 
or  by  persons  who  cannot  be  considered  in  a  mercantile 
character,    would   be   held  a  mere  shift   or  cloak  for 
usury.  (4) 

(])  Ex  parte  ThompsoH,  I  Atk.  S  T.  R.  52.  n.     Carstmrs  y.  Stem^ 

125.    Ex  parte  iSCHp,  8  Yes.  489.  4M.&S.192. 

Bm^M  T.  Solomom^  9  Ves,  84.  (4)  KetU  v.Lawem^  1  Gsmp.  17S. 

(8)  £x  parte  Banglay^  1  Rose,  AwM  y.  MUU,  S  T.  R.  5S.    Ha- 

1^.  meriley  y.   Fm,   1  B.  &  P.  151. 

(3)  Ex  parte  Jonei^  17  Yes.  399«  Mattemum  y.  Come,  5  Camp.  488. 

1  RMe»  99.      Ex  parte    Hetuon,  Baynetv.  Fry,15Ves.l90,  Mnrsh 

lMad.112.     JVheh^q.Ur.Fam,  y.ifafiindale,3B.&P.l$4, 
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Negjd  When  a  warrant  of  attorney  was  gives  to  secure  the 

^^^'  repayment  of  eOQi^  -wkh  wteresC  from  a  certaia  dbqr»  snd 
Where  the  whole  of  lihe  money  was  not  actnidly  advanced  on  that 
loTad-"''^  day,~itwas  held,  that  the  tiansaction  was  asarioas.(l) 
vaoced  on  Bot  an  agreement  that  money  borrowed  should  be  repaid 
fionf^^  to  the  lender,  or  left  in  his  hands  as  a  banker,  to  be  drawn 
which  in-  oot  as  the  borrower  wanted  it,  -^  di^n,  though  tlie  money 
^^^.^  not  being  ready  at  the  time  when  it  is  applied  fer  by  the 
usumus.     borrower,  would  be  a  breach  of  the  contract^  —  yet  it  wonld 

not  amount  to  usury.  (2) 
How  In  makii^  out  a  charge  of  usury  to  defeat  a  debt  ts 

*        BmkrupUy^  it  seems  that,  by  the  practice  of  the  Court, 
dmn        there  is  a  much  greats  latitude  allowed  to  the  paity 
^1^^^^^^  making  such  charge,  than  what  is  permitted  in  courts 
logs,  m       either  of  law,  or  equity.     For,  at  law,  the  charge  must  be 
^^^^*^°S     supported  by  strict  rules  of  evidence ;  and,  in  equity,  the 
debtor  must  dither  prove  the  usury  by  legal  evidence^  or 
have  the  coilifession  of  the  party  «— and,  monk>ver,  caonol 
^ply  for  relief  without  oflfering  to  pay  what  is  really  dae. 
But  in  Bankruptcy^  it  is  suflScient  to  suggest  usury  in  a 
petition  supported  by  affidarvits,  merely  upon  inferantign 
and  belief  by  which  the  party  charged  is  in  fact  compelled  to 
prove  against  himself;  and  this  proceeding,  also,  is  not  for 
the  purpose  of  giving  him  hb  real  debt,  but  with  the  ob- 
ject of  cutting  him  off  from  all  relief.  (S)    This  practice 
wfaich  has  been  more  than  once  ferdbly  eommctoted  iq)on 
by  Lord  Eldon,  and  which  is  certainly  unreasonable  in 
prindpler  and  frequently  <q)pressive  in  its  efleots,  does  not^ 
however,  appear  yet  to  have  received  any  idtoradott. 
Debtfiom       A  debt  arising  from  the  sale  of  goods,  bought  for  the 
o(£  to     P^n^^^  ^^  being  sent  to  India,  contrary  to  the  prohibition 
be  iU^alfy  of  an  act  of  parliament,  cannot  be  proved,  if  the  party  at 

expoHed,    the  time  of  the  sale  knew  of  their  ill^ral  destination.  (4) 
not  prove-  ^ 

^  ^'                (1)  Ex  parte  Banglay,  1  Rose,  (4)  Ex  parte  Moggndge,  1 C.  B. 

168.  L.  187. ;  and  see  ex  parte  DoMpt, 

(S)  Per  Lord  Eldon,  ibid.  1 4  Ves.  1 91 . 

(3)  £x  parte  Scrivener,  3  V.  & 
B.  14. 
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Sc^  money  advaecedi  &f  the  furtfaeraoce  aod  in  execution  ^^^^ 
of  any  ilkgal  contract^  caaaot  be  proiFed ;. —  as,  wJiece  one        ^ 
member  of  a  firm  ^aa  connected  with  the  bankrupt  in 
an  iomnnye  partoerahip  (which  UAtil  lately  was  iUq^(l)X 
and  advanced  the.  money  of  the  firm  to  the  bankrupt  on  di& 
ferent  policies  of  insurance,  and  the  partner  so  advancing 
the  money  died*  —  it  washeld^  that  the  auryiving  partner  ^ 
of  the  finn  could  not  pro^e.  the  amount  of  such  advances 
under  the  commission.  (2) 

If  the  coi^deratipn^  for  which  a  security  ia  given,  be  Ifpart  of 
good  in  party  ^nd  bad  in  part, — though  the  security  is  void  ^on»M»d[ 
at  law,  yet  in^iquity,  and  in  proceedings  in  bankruptcy,  it  andpart 
shall  sttfij^  as  to  what  is  good.    A%  where  a  broker  was  ^^'^  ^' 
employed  to  effect  two,  insurances  —  one  of  which  was  beprovea 
illegal — and  the  principal,  in  consideration  of  the  money  ^^  ^®    ^ 
laid  out  by  the  broker  in  effecting  them,  indorsed  a  bill  to  what  is 
him,  whidi  w^s  accepted  by  a  third  person,  who  became  a  S9o4: 
bankrupt;  —  the  Lord  Chapcellor,  though  he  refused  to 
allow  the  broker  to  prove  against  the  estate  of  the  ac^ 
ceptor  such  part  of  the  debt»  as  arose  upon  the  illegal  in«- 
surance,  held  nevertheless  that  he  might  prove  for  the 
residue.  (3)    And,  where  promissory  notes  were  given  by 
a  stock-broker  for  the  balance  of  an  account  of  money 
advanced  to  him,  to  be  employed  in  bargains  for  stock 
eontnuy  to  the  statute  of  the  7  Geo.  2.  c.  8. — and  the  broker 
became  bankrupt,  —  upon  a  petition  by  the  payee  to  prove 
the  notes  under  the  commbsion,  Lord  Erskine  allowed 
proof  to  be  made  for  sums  admitted  by  tlie  bankrupt  to 
hare  been  received  and  applied  to  his  own  use  —  but  for 
no  part  of  the  amount,  that  appeared  to  be  made  up  cf 
the  profits  arising  from  the  stock-jobbing  transactions.  (4) 
It  is,  however,  purely  a  I^;al  question,  whether  tranfr-  Whether 

actions  of  this  nature  are,  or  are  not,  an  infringement  of  ^  ?P^  ^^ 

°  parliament 

(1)  See  5  G.  4.  c.  1 1 4.,  by  which  (4)  Ex  parte  BtUmer,  1 3  Vei . 
uch  partnenhipi  are  now  made  313.;  and  see  Grey  y.Fowkr,  1  H. 
ItffL  B.  462,    Feiric  v.  Sann^,  3  T. 

(2)  Ex  parte  BeU,  1 M.  &  S.  751.  R.  418. 

(3)  Ex  parte  MaHker^  9  Ves.373. 
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/B^  *  Ae  net  of  parliaiMiit;  and  upon  a^peCtlkin  t^expaog&lbe 
^'^^  proof  of  a  debc,  which  was  connposed  of  various  Bums  of 
is  infring-  money  paid  by  a  brolcer  for  a  bankrupt*  in  settling  diSsr- 
^  ^*  f  ^"^^^  ^P^'^  bargains  of  this  description,  Lord  Eldoa  saidf 
law.  it  ought  to  be  put  in  a  course  for  the  decision  of  a  oooit  of 

law.(l) 
Where  a         A  broker  of  the  city  of  London,  though  he  gives  a  bond 
broker        ^^^  y^^  ^j]j  ^^^  j^^l  ^^  |^jg  ^^^  account,  may  neverthdess 

his  own       prove  a  debt  arising  out  of  trakisacUons  as  a  merchant,  not- 
account,     withstanding  such  dealings  are  in  contmvention  of  the  roles 
the  debt      and  stipulations,  under  which  he  derives  his  office;  for  soch 
illc^.        r\x\^  are  not  founded  on  any  prohibition  of  general  laff, 
but  are  only  a  matter  of  mere  municipal  r^uladon.    Ifi 
however,  the  debt  arises  out  of  one  transaction,  in  whidi 
he  acted  both  as  broker  and  principaly  it  is  then  void  upon 
principles  of  common  law.  (2) 
Contract        A  debt,  arisi  ng  out  of  a  contract  to  convey  British  goods  to  a 
to  convey    market  in  an  enemas  codntry,  cannot  be  proved  under  a  com- 
^nenw's  mission,  notwithstanding  peace  has  even  been  subsequently 
country,      established  between  that  country  and  Great  Britain.  (S) 
^^'        Though,  if  the  contract  had  taken  place  before  the  var, 
it  would  then  revive  upon  the  restoration  of  peace  between 
the  two  countries,  —  the  claim  of  the  creditor  being,  in  this 
case,  only  suspended  by  the  war.  (4)     But,  in  the  case  of  an 
INSURANCE  of  foreign  property,  followed  by  a  war  with 
the  country  of  the  assured,  a  loss  incurred  by  the  hostile 
act  of  this  country  cannot  (as  we  have  already  seen  (5))  be 
.    recovered  upon  the  return  of  peace. 
Inade-  Inadequacy  of  consideration  is  also  an  objection,  which 

(jvnte  con-  mgy  be  made  to  the  proof  of  a  debt  under  a  commission,— 
as  in  the  case  (which  has  been  before  put)  in  treating  of  the 
\^luBtsry   proof  of  annuities.  (6)     But  a  voluntary  bond  may  be 

(1)  Ex  parte  Damelt^  l4Ve8.  71.;   post  SOS,  but  aee  sChritf. 

191.  B.  L.  987. 

,  .  (2)  Ex  pwrte  IftfttcK^  sRose,  245.  (5)  Ante,  S64. 

(3)Expaite5b^maW,Bdck.9J.  (6)  Ante»  SSO.    Ex  parte  C^i 

(4)  Ex  parte  i^ouMiiiairr,  IS  Ves.  lBro.SS7. 


pMved,  so  llMtt  pijrmeDt  ef  it  be  postponed  until  all  die  \ 

olher  debts  are  satisfied ;  after  wbicli  it  may  be  paid  put  of 
tke'sarplus.  (1)  And  a  bond,  given  for  die  mrrears  of  a 
uAxsot»y  bond,  is  deemed  a  bond  for  valuable  oon^deration  ;. 
aodvay  be,  therefore^  proved  widiout.diis  restriction.  (2) 


Section  XXVI. 
Of  claming  a  Debt. 


.'I 


If  a  creditor  cannot  ascertain  his  debt  with  certainty,  Wliere  a 

sufficient  to  enable  him  to  swear  to  the  amount  —  or  where  ^^"^^f*'. 

may  clunit 

it  appears  to  the  commissioners  that  there  is  a  probable 
foundation  of  a  demand,  though  not  satisfactorily  sub- 
stantiated—  it  is  usual  to  suffer  a  claim  of  the  creditor 
to  be  entered  on  the  proceedings.  (3)  The  benefit  of  this 
proceeding  is,  that  when  a  dividend  is  declared,  he  has  one  \ 

also  reserved  upon  his  claim ;  and  as  soon  as  his  debt  is 
ascertained  and  proved,  he  is  then  entided  to  receive  the 
dividend,  without  being  obliged  to  apply  to  the  Lord  Chan- 
cellor for  that  purpose.  (4) 

The  claiming  a  debt  is  often  necessary,  where  there 
have  been  extensive  dealings  between  the  creditor  and  the 
bankrupt  as  merchants,  and  no  balance  has  been  struck 
upon  the  account  current  between  them  at  the  time  of  the 
bankruptcy  (5) ;  or  where  the  agent  of  a  creditor,  applying 
to  prove  on  his  behalf,  cannot  at  the  time  produce  his 
authority.  It  is,  also,  expressly  provided  for  by  the  new 
statute  (6),  in  the  case  of  an  obligee  in  any  bottomry,  or  r^- 
spondeniiaj  bond ;  and  also  in  that  of  the  assured  under  a 
policy  of  insurance,  before  the  loss  or  contingency  shall  ^ 

have  happened.  .  i- . 

Cl)  Oardnei^*  Auignea  t.  ^n-  (5)  Ex  parte  Simpson,  1  Atk.  70. ; 

ACT*,  2  Scb.  &  Lef.  2S8.  and  see  5  Will.  87 1. 

i^)  Giiikam  ▼•  tock,  9  Ves.  612.  (6)  Section  SS.;  and  its  ante, 

t3)  1  d.  B:  L.  255.   ,  ?W. 
(4)  Cull.  B.  L.  ISO. 
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If  the  claim,  however,  is  not  substantiated  in  a  reason* 
^^gjj        able  time,  the  commissioners  may  stnke  it  ont;  and  they 
daimmay  generally  do  so  before  a  dividend  is  dedared,  unless 
be^Btruck    gufflcient  reason  is  offered  to  them  for  its  remaining  longer 
on  the  proceedings;  bnt  the  creditor  is,  notwithstttudlng 
its  erasure,  at  liberty  to  prove  his  debt  afterwards,  and  to 
receive  his  share  upon  any  future  dividends.     And  when 
there  have  not  been  gross  laches  on  the  part  of  the  cre- 
ditor, the  Lord  Chancellor  will  generally  make  an  order, 
that  the  creditor  shall  be  paid  his  proportion  of  the  former 
dividend  out  of  what  money  may  be  in  the  hands  of  the 
assignees,— *  so,  however,  as  not  to  break  in  upon  the  rights 
of  the  rest  of  the  creditors  as  to  such  former  dividend. 
Where  an       Where  a  debt  was  due  to  an  alien  enemy  from  the  bank- 
^^°®°^    rupt,  upon  a  contract  before  the  war  took  place,  Lord 
daim.         Erskine  ordered  a  claim  to  be  entered,  and  the  dividend 
reserved,  — holding  it  contrary  to  justice  to  confiscate  the 
dividend  in  such  a  case;   for  that  as  the  contract  was 
originally  good,   the  right  to  recover  it  was  only  sus- 
pended by  the  war,  and  would  revive  upon  the  restoration 
of  peace.(l) 
How  claim       A  claim  to  prove  a  premium  on'  an  illegal  insurance,  or 
^^^     wager,  made  with  a  bankrupt,   has  been  beld  to  be  « 
ofdiflsent    sufficient  notice  on  the  part  of  the  claimant,   that  his 
^J^"*      intention  is   to  rescind   the  contract     Therefore,  where 
tract.  after  such  a  claim  was  made,  the  commission  was  supe^ 

seded, — the  party  was  held  entitled  to  recover  back  the 
premium,  in  an  action  for  money  had  and  received  against 
the  bankrupt — on  the  principle,  that  a  person  declaring  bis 
dissent  from  an  illegal  wager,  before  the  event  happens, 
may  recover  back  the  money  he  has  paid.  (2) 

{l)Ex^BiteBou$maker,  ISVes.       (9)  Butk  v.  Walth,  4Tbiint89a 
71, 
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Section  XXVII. 

Cfferpunging  and  reducing  a  Proof. 

Befcretbe  new  statute,  t]^  commis^pDei^)  ^ter  once  ad- 
mittiag  a  proo^  could  not  expunge  it  without  an  order  of 
tbe  Lord.Cba[iceUor.(l)  But  now,  by  the  60th  section  Tbecpqi« 
it  i&  provided,  that  whenever  it  shall  appear  to  the  a^sigoees,  ^'^^ 
or  to  two  or  more  creditors,  (who  have  each  proved  debts  expunge 
to  the  aBioaot.of  20/.  or  upwards)  that  any  debt  proved  is  ^  ^f^ 
not  justly  due,  either  in  whole  or  in .  part,  —  such  assignee 
or  creditors  may  make  representation  thereof  to  the  com- 
missioners, who  may  thereupon  summon  before  them  .md 
examine  upon  oath  any  person  who  shall  have  so  provedf 
leather  with  any  other  person,  whose  evidence  may. appear 
totheoommissioners  to  be  material,  either  in  support  o^ 
or  in  opposition  to^  any  such  debt  And  if  the  com- 
missioiieiiSy  upon  tbe  evidence  given  on  both  sides  —  or 
upon  the  evidence  adduced  by  such  assignees  or  creditoi3 
alone  (if  tbe  person  who  shall  have.so  proved  shall  not  at- 
tend to  be  examined,  having  been  first  duly  summoned,  or 
notice  having  been  left  at  his  last  place  of  abode)  —  shall  be 
of  opioioD,  that  such  debt  is  not  due,  either  wholly  or  in 
par^  the  commissioners  are  then  empowered  to  eo^punge  the 
same^  either  wholly  or  in  part,  from  the  &ce  of  the  pro- 
ceedings. The  assignees  or  creditors,  however,  who  require 
sodh  investigation,  must,  before  it  is  instituted,  sign  an 
andectaking  (to  be  filed  with  the  proceedings)  to  pay  such 
costs^  as.  tbe  commissioners  shall  adjudge  to  the  creditor 
who.  Iiss  proved  such.  <i}ebt ;  which  may  be  recovered  after- 
wards Qpoa  petition,  to  the  Lord:  Chancellor* 

But  this  new  power  given  to  the  commissioners^  it  is 
declared  by  the  same  section,  is  not  to  prevent  the  assignees 
or  creditors  from  applying  in  the  first  instance,  if  they 
choose,  by  petition  to  the. Lord  Chancellor;  nor  is  either 

(1)  Ex  parte  2'fixon,  Mont.  B»  L.  App.  34.    Ex  parte  Chahamf  I  Rose, 

456. 
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Sjrpung'     party,  in  fiict,  restricted  from  petitioning  against  the  deler- 
*^^"^'    mination  of  the  commissioners. 

When  If  the  creditor  has  received  a  dividend  npon  the  proof, 

^denMl  to  ^'^'^^  ^  ordered  to  be  expunged,  or  reduced,  he  will  upon 
refund  di-   petition  to  the  Chancellor  be  ordered  to  refund  such  divi- 
vidend.       deud,  either  in  all,  or  in  part,  as  the  case  may  be.  (1) 
When  a  With  respect  to   those  cases  where  a  proof  will  be 

oroof  may  ordered  to  be  expunged,  or  reduced,  —  it  may  be  sufBdent 
panged.  to  observe,  that  where  the  circumstances  are  such  as  would 
prevent  a  creditor  from  proving  (if  he  had  not  proved 
already),  they  will  equally  authorize  the  expunging,  or  re- 
duction, of  the  proof.  As,  where  a  creditor  proves  a  debt, 
excepting  certain  bills  of  exchange  which  be  holds  as  a 
security, — if  any  of  such  bills  are  afterwards  duly  honoared, 
or  in  any  way  Jidfy  satisfied^  the  amount  most  be  deducted 
from  the  prooi^  and  the  dividends  made  only  upon  the 
residue  of  the  debt  (2) 

Where  a  creditor  took  out  a  commission,  and  then  relin- 
quished it  upon  obtaining  security  for  his  debt,  and  under 
a  second  commission  which  was  afterwards  issued,  proved 
the  debt,  and  was  also  chosen  an  assignee,  —  his  proof  in  this 
case  was  ordered  to  be  expunged  (S),  and  a  new  choice  of 
assignees  directed.  And  where  a  creditor  had  prevailed 
on  the  bankrupt  to  give  him  a  bond  for  more  than  was 
due,  and  had  proved  it  under  the  commission,  —  this  proof 
was  likewise  ordered  to  be  expunged.  (4) 
Where  If  the  indorsee  of  a  bill  of  exchange,  who  proves  it 

Ijjg^ll]^^  under  a  commission  against  the  indorser,  afterwards  re- 
acceptor  ceives  a  composition  from  the  acceptor  in  discharge  of  the 
consent  of'  ^^^^^  without  the  consent  of  the  assignees  —  as  the  indorsee 

assignees  by  SO  doing  discharges  the  indorser-— the  assignees  have 
of  in«> 


doner« 


(1)  Ex  parte  Smith,  1  C.  B.L.  Crotdey,  ibid.    Kx  parte  Berrati, 

184.    Ex  parte  Broume,  ISVes.  iG.&J.  327. 

472.    Ex  parte  ^ttm,  2  Rose,  55.  (3)  Ex  parte  Paxiam,  15  Ves. 

Ex  parte  Bunter,  5  Mad.  165.  461. 

(8)  Ibid.  Ex  parte  ^^jrAom,  ibid.  (4)  Ex  parte   Jbrowm.    15  Vcs. 

Ex  parte  WaBaee^  ibid.    Ex  parte  478. 
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•ko,  m  such  a  case,  a  right  to  insist  that  the  proof  of  the  ^^wign 
debt  shall  be  expunged.  (1)    This  is  upon  the  ground,  "]^£^- 
thftt  a  discharge  of  the  principal  debtor,  without  the  con- 
sent of  the  sorety,  discharges  the  surety. 

Bttt  the  discharge  of  a  surety  by  the  creditor  has  not,  as  Where  a 
we  hare  seen  (2),  the  effect  of  discharging  the  principal;  q^^^^,. 
nor  does  it  operate  as  a  discharge  of  the  co-surety.    There-  cbaiged. 
fcre^  where  a  promissory  note  made  by  a  principal  and 
three  sureties  was  proved  by  the  bolder,  under  different 
etMnmissions  against  two  of  the  sureties  and  the  prbcipal  — 
and  the  holder  afterwards  received  a  composition  of  45.  in 
the  pound  from  the  third  surety,  —  it  was  held,  under  these 
dfconstances,  that  the  proof  against  the  estate  of  one  of 
tke  other  sureties  should  not  be  expunged.  (3) 

Where  the  creditor,  whose  debt  is  sought  to  be  expunged,  Sendee  of 
is  abroad,  or  lives  remote,  an  order  will  be  made  (on  ^Vn^ 
motion)  that  service  of  the  petition  on  his  attorney  (4),  or  where  cro- 
on the  agent  to  whom  the  aiSdavit  of  debt  was  sent,  shall  ^br^ 
be  deemed  good  service.  (5) 

(1^  Ex  parte  Smith,  Z  BrowD»  1.        (3)  Ex  parte  Giford,  6  Ves.  805. 
1C.B.L155  (4)  Ex  parte  Pa/iofl,  S  Mad.  116. 

(>)  Antc^  888»  (6)  Ex  pane  DmUop,  ibid.  a79. 
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CHAP.  X. 


OF  THE   ASSIGKEES. 


1.  Of  a  Praoisional  Assignee* 

2.  ()f  the  Choice  of  Assignees. 

8.  Of  the  Interest  they  take  by  the  Assignment. 
4*  ()f  the  Nature  of  their  Trust :  and  herein 

1 .  Of  their  general  Authority^  Dtdy^  and  UahTify 

2.  Of  their  Duty,  more  especially^  in  collecting  ani 
disposing  of  the  Bankrupts  Property. 

5.  When  Assignees  become  Bankrupt. 

6.  Of  the  removal  of  Assignees. 


Section  I. 
'  Of  a  Provisional  Assignee. 

iSr  section  45  of  the  new  statute,  the  commissioners  may, 
if  they  think  fit,  immediately  upon  declaring  the  party 
bankrupt,  and  before  any  meeting  for  the  choice  of  assignees, 
appoint  one  or  more  person  or  persons  to  be  a  provisional 
assignee  or  assignees,  either  of  the  whole,  or  of  any  part, 
of  the  bankrupt's  real  and  personal  estate.    The  provisional 
assignee  is  removeable  at  the  meeting  of  the  creditors  for 
the  choice  of  the  regular  assignees  —  and  must  then,  under 
the  penalty  of  200/.,  deliver  up  and  assign  ail  the  estate  of 
the  bankrupt  in  his  possession  to  the  assignees  so  chosen 
by  the  creditors  —  who  will  thereupon  become  as  effectually 
and  l^ally  endtled  to  it,  as  if  the  first  assignment  had 
been  made  to  them  by  the  commissioners. 
Object  of       This  power  is  given  to  the  commissioners,  merely  for  the 
ncL^eat  ^^^^  scouring  of  the  bankrupt's  property,  and  is  not  often 
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aoAei;  Ibr,  in  ordinary  carat,  itcreatoB  expense  without  Promnmd 
wmm%  any  ,good  end.    Bat  where  the  bankrupt  is  "'^^"^' 
indebted  to  the  Crown,  and  an  extent  is  apprehended  to 
issue  igainst  his  property,  a  provisional  assignment  is  then 
of  eaentiai  benefit;  for  an  extent  binds  the  property  of 
tbe  bsnkrapt,  if  iuued  btfore  an  actual  assignment  (.1) 
oade  by  the  commissioaers.    If,  however,  there  is  no  Costs, 
necessity  of  this  kind  for  a  provisional  assignment,  the  ex- 
pesseef  It  will  not  be  allowed  on  the  taxation  of  the  pet^ 
tioDiog  creditor's  bill  of  costs.  (2) 

When  a  provisional  assignment  is  made,  the  bankruptfs  Copyholds 
«W*o«  property  (3)  (if  he  has  any)  should  be  excepted  ^^"^^ 
oot  of  it,  with  a  view  of  saving  the  expense  of  two  fines  to 
the  lord  upon  surrender  and  admittance.  For  an  extent 
does  not  afiiect  copyhold  property ;  and,  therefore,  the 
creditors  will  run  no  risk  in  this  respect  with  regard  to  the 
dttBisoftheCrown.(4) 


Section  II. 
Qf  the  Choice  of  Assignees. 


By  the  61s/  section  of  the  new  act,  the  assignees  are  Must  he 

directed  to  be  cho<^n  (5)  at  the  second  of  the  three  public  ^ij*^^^""*. 

nieetings,  (of  which  notice  has  been  previously  given  in  meettng, 
the  Gazette  in  the  manner  stated  in  a  former  chapter  (6) ) 

(1)  Qwe»  T.  Amoldy  7  Vin.  104.  one,  contunedany  directions  when 
^9  V.  CvUmtj  3  Ves.  8S9.  Rex  v.  they  were  to  be  choseD»  though 
^tm,  2  Str.  749.  the  usual  practice  was  jto  elect 

(2)  Ex  parte  IPWiiliam,  1  Mad.  them  at  the  second  meeting.  For 
1^1*  the  progress  of  the  law  upon  this 

(3)  See  Seethn  64.  subject,  see  1  Christ.  859. 977. 

(4)  Dntry  v.  Mann,  1  Atk.  95.  (6)  Ante,  141.}  and  see  Section 

(5)  The  5'Ann.  c*  S2.  s«  4;  was  85.  The  meeting  of  creditors  for 
the  firat  act,  that  introduced  the  the  choice  of  assignees  (as  well, 
prorision  respecttoe  the  choice  of  indeed,  as  all  the  other  public 
^  Msignees  by  the  cbeditobs;  meetings  appointed  by  the  com* 
^  no  statute  before  the  present  missioners^  where  the  commission 
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by  what 
creditors. 


Commit- 
noncn 
have 
power  to 
reject. 


Three 
commis- 
sioners 
must  be 
present. 

Election 

must  not 

be  post^ 

poned 

without 

substantial 

reason4 


or  at  sonie  adjourament  of  such  meeting.     And  afl  ere* 
ditors  who  have  proved  debts  under  the  commission  to  the 
amount  of  10/.  and  upwards,  are  entitled  to  vote  in  such 
choice,  as  well  as  any  person  duly  authorized  hy  Ulter  of 
attorney  (I)  from  any  such  creditor;  the  execution  of  which 
must  be  proved^  either  fay  affidavit  sworn  before  a  Master 
in  Chancery,  or  by  oath  before  the  commissioners  cvzntoee; 
—  and  in  case  the  creditor  resides  out  of  England,  by  oath 
before  a  magistrate  where  the  party  shall  be  residing,  doly 
attested  by  a  notary  public,  British  minister,  or  consul. 
The  choice  is  to  be  made  by  the  major  part  in  value  of  the 
creditors  so  entitled  to  vote.     But  the  commissioners  have 
power  to  reject  any  person  so  chosen,  who  shall  appear  to 
them  unfit  to  be  such  assignee ;  and,  upon  such  rejection, 
a  new  choice  of  another  assignee  must  be  made  in  his 
room.  (2) 

Three  commissioners  should  be  present  when  the  choice 
takes  place ;  otherwise  the  election  becomes  invalid,  and 
will  be  set  aside,  notwithstanding  the  assignment  is  after  the 
election  duly  executed  by  three  commissioners.  (3) 

The  choice  of  assignees  is  not  to  be  postponed,  because 
certain  creditors,  whose  accounts  are  in  an  unravelled  state, 
are  not  prepared  to  establish  their  proo& ;  for  the  pro- 
ceedings under  the  commission  must  not  on  this  ground 


is  executed  in  London)  is  now  held 
at  the  Court  of  Commissioners  of 
Bankrupts,  lately  erected  in  Ba- 
singhall  Street,  in  the  city  of  Lon- 
don, and  established  under  the 
1&2G.4.  c.  115. 

(1)  The  right  to  vote  under  a 
power  of  attorney,  was  by  the 
former  law  confined  to  cr^tors 
living  remote  from  the  place  of 
meeting,  and  was  not  even  ex- 
tended to  the  case  of  a  creditor 
prevented  by  illness  from  attend- 
ing. (Ex  parte  Garland,  sRose, 
051.)  ,  One  partner,  it  has  been 
dedded,  may  execute  such  a  power 


of  attorney  for  himself  and  his  co* 
partners.  PerLord£ldon,expste 

Hodgkinton,  S  Rose»  174. 

(8)  This  power  of  rejection  wss 
before  the  new  statute  vested  only 
in  the  Lord  Chancellor.  (Ex  parte 
Shawy  1  G.  &  J.  187,)  Tbc  com- 
missioners, however,  had  power  to 
adjourn  the  choice  of  asfl^co 
from  the  day  put>Ucly  mouited 
for  that  purpose,  although  all  the 
creditors  present  concumd  in  the 
election.  Ex  parte  IrorisM^sRose, 
361. 

(3)  £x  parte  Moore,  I  G.&J- 
190. 


Sects*]  OF  THB  ASSIGNEES.  SIS 


be  impeded ;  and,  in  general,  the  choice  of  assignees  ought 
to  proceed,  however  few  the  creditors  may  be  who  have    """"""■" 
made  immediate  proof.  ( 1 )    The  commissioners  also  ought 
Dot  toadjoum  the  meeting  for  the  purpose  merely  of  investi- 
gating a  claim,  which  is  not  sufficient  to  turn  the  choice ; 
snd  where  they  did  so  upon  one  occasion  of  this  kind, 
they  were  ordered,  on  petition,  to  execute  the  assignment 
forthwith  to  the  persons  who  had  been  elected  assignees ; 
for  the  choice  of  the  creditors  must  be  rendered  effective 
by  the  immediate  execution  of  the  assignment,  the  better 
to  enable  the  persons  chosen  to  act  for  the  benefit  of  the 
estate.  (2)     The  choice,  indeed,  should  never  be  postponed 
without  a  good  and  sufficient  reason,  *-  but  should  be  pro- 
ceeded with  to  the  best  of  the  judgment  of  the  commis* 
sioiiers^  unless  a  petition  against  it  has  been  previously 
presented.  (3)     If  the  commissioners,  however,  are  satisfied  When  to 
that  a  petition  for  superseding  the  commission  will  be  pre-  .    ^T, 
seated,  with  the  consent  qfaU  the  creditors  who  have  proved  under  the 
debts,  they  are,  in  that  case,  directed  by  a  general  order  (4)  f^^^ 
to  adjourn  the  choice  to  some  future  day,  in  order  to  give 
the  opportunity  for  presenting  such  petition. 

The  qualifications  required  to  be  elected  an  assignee  are  Qualifica* 
merely,  the  integrity  of  the  party,  and  his  sufficient  ability  ^^P'  ^^ 
to  be  responsible  for  the  sums  he  may  receive  from  the 
bankrupt's  estate.  It  is  not  necessary^  that  he  should  be  a 
creditor  of  the  bankrupt  (5),  though  it  is  usual  to  elect  a 
creditor  to  the  office.  And,  although  a  creditor,  who  is  a 
party  to  a  deed  of  assignment  of  the  bankrupt's  effects 
prievious  to  the  commission,  is  prevented  from  being  peti- 
tioning creditor,  and  setting  up  that  deed  as  an  act  of 
bankruptcy,  he  is  nevertheless  eligible  as  an  assignee,  under 
a  commission  sued  out  upon  it  by  another  person.  (6) 


(I)  Ex  parte  BuUerfiU^  1  Rose,        U)  Slst  August  1818.  Buck.281. 
)6.  (5)  Ex  parte  Grmder^  i  Atk.  ao. 

(S)  Ex  parte  WooUey^  l  G.  &  J.    In  re  LUcMeld^  ibid.  86. 


366.  (6)  Jackson  V.  Irvkng^  2  Camp, 

(s)  Ex  parte.JBsre^,  1 G.  &  J.  .  48. 

tso. 


CbMf.  One  creditor}  if  bis  debt  be  sufficiently. ferg^  .Qity ^ect 

jistocre-  ^i^f^if  assignee  of  the  bankrupt's  estate^  within  the meaor 
ditor elect-  iog.of  the  statute^  which  directs  tbat  the  :choioe$hallbe 
8^  a^~     made  by  the  mcgar  pari  in  value  of;  the  creditoi^t    And  ibe 
signee.        proof  of  such  a  creditor  is  not  to  be  rejected,  be^u$e  be 
has  interests  or  claims  inimical  to  the  general  creditors} 
and  mayt  by  .yirtue  of  such  proof,  elect  i  himself  tp  be  as- 
signee.   But  if  a  person  of  the  latter  description  dp  elect 
himself — as  the  Lord  Chancellor  wpuld*  upon  an  immediatB 
application,  remove  him-*-  (1)  the  commissioners. may  nov 
also,  under  such  circumstances,  equally  reject  him.  ;Ia  some 
cases  of  this. kind,  where  a  length  of  time  has  been  suffered 
to  elapse  before  the  application  for.  the  removal — or  when 
transactions  of  importance  have  taken  place  under  die 
commission,  which  may  be  affected  by  removing  sudi  an 
assignee, — the  Lord  Chancellor  has  appointed  another  pe^ 
son  to  be  fi  co-assignee,  or  as  agent,  or  inspector,  solely  for 
the  purpose  of  investigating  and  contesting' the  claieis  of 
the  assignee  so  selfrdeeted. (2)    In  one.case^  indeed,  be- 
fore Lord. Hard wicke,  where  an  assignee  died,  leaving  die 
bankrupt  his  sole  representative,  who  thereapon  chose 
himself  (the  debt  being  sufficiently  large)  to  be  assignee  of 
his  own  estate,  — ^  it  was  held,  that  such  choice  .was  valid.(S) 
Bankrupt    But  in  a  late  case,  where  the  majority  of  the  creditors 
S^L^  chose  the  bankrupt  to  be  assignee,  Lord  EJdon  held,  dwt 
his  own      whether  a  bankrupt  was  certificated,  or  .not^  there  was  too 
estate.       .much  inconvenience  iuiit,  to  permit  him  to  be  assignee  of 

his  own  estate.  (4) 
When  .  If  a  creditor  will  make  oath  of  a  certain  sum  beimg  d^e  ^ 

m^prove  ^^^ — *^  ^^  account  may  be  afterwards  fully  iavestigated — 
in  order  to  he  ought  to  be  permitted  to  prove  to  that  anuraat,  for  the 
^^^'  purpose  of  choosing  assignees,  unless  there  appear  to  the 

commissioners  to  be  any  reasonable  objection  to  the  fairness 

(1)  Ex  parte  MarM,  1  Rose,  Ex  parte  MUes,  2  Rose,  68.  3  V. 

SS8.  &B.  ]39. 

(S)  Ibid,    fix  parte  De  Toitei,        (3)  Cooper**  case.  Green,  SSO. 
ibid.  3S4.  1  Ves.  &  B.  280.;  and       (4)  Ex  parte  Jtnkaom,  2  Rose, 

Bee  ex  parte  Baxarro,  1  Rose,  266.  221. 


Sect'lj  off  ifiK  JMt&m&n  SVr 

of  tbe  debf^«^ in  which  cfts«  they  should  only  suffer  htm  to  Choice.' 
claim,  tiU  he  makes  out  his  demand'  to  thdr  satisfaction.  ( 1 )  ''~~' 
And  a  creditor,  holding  a  security  fbr  part  of  his  debt^ 
may,  if  he  is  desirous  of  voting  in' the  choice  of  assignees, 
p^idon  to  have  a  value  put  upon  the  security,  and  prove 
for  the  difference  before  the  security  is  sold.  (2)  But  an 
application  of  this  nature  will  depend  upon  its  special  cir- 
cumstances,— of  which  the  general  benefit  of  the  creditors, 
and  the  amount  of  the  applicant's  debt,  are  two  of  the  most 
material.(d) 

A  Corporation  vote  in  the  choice  of  assignees,  by  a  spe*  Corpor- 
cial  power  of  attorney  under  their  common  seal.  (4)  *'*®°* 

A  Receiver  appointed  by  the  Court  of  Chancery  to  prove  a  receiver 

and  receive  dividends  does  not,  in  consequence  of  that  ap-  ^.^  °^ 

I  i%        ...        1    .        «  right  to 

pomtment,  possess  the  power  or  voting  m  the  choice  of  vote. 

assignees  (5);  for  the  ord^r  admitting  him  to  prove  is  not 
declaratory  of  an  anterior  right,  but  originates  his  title ; 
and  if  the  order  does  not  pronounce  that  he  had'  an  ante- 
cedent right  to  prove,  he  cannot  have  any  right  to  vote.  (6) 

The  choice  of  assignees  is  subject  to  the  most  unqualified  Grounds 
control  of  the  Lord  Chancellor  (7),   and  he  will  always  of^?9^ 
direct  a  new  choice,  when   they  have  been   improperly  anew 
elected.    But  it  is  not  a  sufiicient  ground  to  apply  for  a  choice. 
Dew  choice,  merely  because  creditors  were  abroad,  or  were 
prevented  by  accident  from  voting,  or  have  given  a  de- 
fective power  of  attorney  to  another  person  to  vote.  (8) 
For  if  that  practice  were  to  prevail,  the  choice  might  be 
postponed  to  a  great  length  of  time,  which  would  be  incon- 
sistent with  the  general  provisions  of  the  Bankrupt  laws.  (9) 
Bat  if  creditors  are  kept  back  by  fraud,  then  the  Court 
will  attend  to  such  an  application.  (10)     Nor  is  it  a  suf- 

(])  Ex  parte  Simpson,  1  Atk.  70.  (5)  £x  parte  Shaw,  1  G.&  J.  151. 

(2}  Ex  parte  Nunn,  1  Rose, 523. ;  (6)  Ibid.  1 63. 

tod  see  ex  parte  De  Tattet,  ibid.  (7)  12  Yes.  12. 

oS4.  (8)  Ex  parte Shaw^  l  G.& J.  189. 

(3)  £x  parte  ^MA,  sRose^  65.  (9)  Exparte  Grequier^\k(k.^O. 
1  Vci.  &  B.51S.  (10)  Ex  parte  Swrtett^  IS  Ves. 

(4)  £x  parte  Bank  of  England^  10. 
iSwaoft.  10.  lWils.Ch.Rep.895. 
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Chcke.        ficient  groond  ta  apply  for  a  new  chdc^  that  two  or  three 
"^"""^      creditors  were  excluded  by  the  judgment  of  the  commis- 
sioners, whO|  if  they  had  been  allowed  to  prove  their  debU, 
might  have  turned  the  choice;  unless^  indeed,  they  were 
excluded  by  some  improper  conduct  or  fraud  practised 
upon  the  ( 1 }  commissioners.    But,  where  the  commissioners 
improperly  rejected  the  proof  of  a  debt  to  a  very  large 
amount,  whereby  two  creditors  for  comparatively  trifling 
sums  were  enabled  to  choose  the  assignees,  a  new  choice 
was  directed,  upon  condition  that  the  petitioner  indemoi* 
fied   the  estate  against  all   the  costs.  (2)     And  where, 
through  the  error  of  the  commissioners,  the  great  body  of 
the  creditors  is  excluded,  —  the  Lord  Chancellor,  in  this 
case,  will  permit  them  to  have  the  opportunity  of  voting, 
and  will  direct  a  new  (3)  choice.     Such   an   ap]^icatbD, 
however,  should  be  made  as  soon  as  possible  after  the  re- 
jection of  the  proofs ;  for  the  Court  will  not  interfere,  where 
the  applicant  has  been  guilty  of  delay.  (4) 
Where  Where,  upon  a  choice  of  three  persons  to  act  jointly  as 

^  vend  as-   ***'g°c^>  ^^®  Court  rejects  the  nomination  of  one  of  them, 
gignees  r&-  it  will  set  aside  the  choice  altogether ;  as  it  cannot  be  col^ 
jected,        lected,  from  such  joint  nomination   of  the  three^  whether 
aside  al-      it  was  the  intention  of  the  creditors  to  entrust  the  ad- 
together,     ministration  of  the  bankrupt's  affairs  to  two  onhf  of  the 
three  (5),  if  one  should  be  rejected.     But  in  another  case^ 
where  one  of  three  assignees  refused  to  act,  and  the  estate 
would   have  derived   no   advantage   from   the   choice  of 
another  in  his  room,  the  Vice-Chancellor  did  not  think  a 
new  choice  to  be  necessary.  (6) 
Whether         In  the  case  of  Ex  parte  Shaw,  the  right  of  the  bankrupt 
Dankrupt     ^  canvass  among  the  creditors  for  particular  assignees  was 
vass  for       much  discussed ;  and  the  Vice-Chancellor  was  of  opinion, 

particular    ^^^  ^y^^  choice  should,  on  that  irrouod  alone,  be  set  aside, 
assignees.  ^  ' 

(1)  Ex  parte  Dureni,  Buck.  901.  C3)  Ex  parte  Hatciini,  supnu 

Ex    parte    Maihieson,    ibid.  S03.  (4)  £x  parte&Ao&y,  iG.&JS. 

(note.)    Ex  parte  Hawknu^  Buck.  (5)  Ex  parte  Shttw,  1  G.&  J.  i  55. 

5S0.  .  (6)  Ex  parte  KMey,  Buck. 477. 


(9)  Ex   parte  Edwards,  Buck. 
411. 
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The  Lord  Chancellor,  upon  appeal,  did  not  go  into  this  Choioe. 
question,  but  avoided  the  election  on  different  grounds; 
observiog,  however,  that  there  was  great  difficulty  in  de- 
terminiDg,  what  degree  of  interposition  on  the  pait  of  the 
bankrupt  would  render  the  choice  null  and  void ;  for  that, 
in  tome  cases,  the  advice  and  solicitation  of  the  bankrupt 
D^ght  not  be  (1)  improper. 

Joint  creditors  are,  by  the  62d  section  of  the  new  act.  Joint  ere* 
entitled  to  prove  under  a  separate  commission,  for  the  ^u^i^i^^ 
purpose  of  voting  in  the  choice  of  assignees,  and  of  as-  under  a 
seating  to,  or  dissenting  from,  the  certificate.  (2)      But  »cp»rate 
there  is  no  provision  enabling  separate  creditors  to  prove  sion,  for 
for  this  purpose  under  a  Joint  commission.     The  law  as  to  ^^®  pur- 
them,  therefore,  stands  as  it  was  before,  —  which  prevents  voting, 
tbem  from  voting  in  the  choice  of  assignees  under  a  joint 
commission.  (3)     Upon  some  occasions,  indeed,  if  the  in-     • 
terest  of  the  separate  creditors  require  it,  an  order  will  be 
made,  that  an  inspector  shall  be  appointed  for  the  separate 
estates,  as  a  check  upon  the  proceedings  of  the  assignees. (4) 

As  soon  as  the  assignees  are  finally  appointed,  a  proper  Assign- 
assignment  should  be  executed  to  them  by  the  commis-  '?^"^i  j 
sioners  of  all  the  bankrupt's  estate  and  effects  (5),  which  entered  of 
should  be  entered  of  record  at  the  bankrupt  office,  as  well  ^coi^ 
as  the  commission  and  the  adjudication  of  bankruptcy,  pur- 
suant to  the  requisitions  of  the  96ih  section  of  the  statute; 
otherwise,  none  of  these  documents  are  now  receivable  in 
evidence  in  any  court  of  law  or  equity. 

(l)  iG.  &J.  153.  (3)  Ex  parte  Parr,  18  Ves.  65' 

(s)  Before  the  new  statute  they  1  Rose,  76.    Ex  parte  Hamcr,  ibid. 

were  not  so  entitled,  (Ex  parte  521.    Ex  parte  JeT^ion,  19  Ves.  224. 

Simp&<m^  2  Rose,  333.)  unless  there  (4)  Ex  parte  BaUon,  1  G.  &  J. 

were  no  separate  creditors  qua-  269. 

fified  to  vote.    Ex  parte  Jonet,  (5)  For  the  Form  see  Vol.  II. 

isVes.saa.  Ex  parte  TViy/or,  ibid. 

2S4.  Ex  parte  Laycock,  1  Rose,32. 
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Sbction  IIL 
Of  the  LUeresi  which  Assignees  take  under  the  JssignmenL 

Assignees         The  assignees  (when  duly  chosen,  and  an  assignment  is 

~®J^      made  to  them  by  the  commissioners)  stand  in  the  same 
interest  ,  /  , 

before  a»«    situation^  both  with  respect  to  legal  and  equitfible  interests, 
sigmnent.    ^  the  bankrupt  himself;  and  are  entitled  absolutely  to  all 
property  df  whatever  description,  which  the  bankrupt  was 
entitled  to  for  his  own  benefit^   either  in   possession,  re- 
version, remainder,  or  expectancy.  ( 1 )    But  the  bankrupt  is 
not  actually  divested  of  his  property,  neither  does  any  pro- 
perty whatever  pass  to  the  assignees,  before  the  assignment  is 
Not  bound  actually  executed  to  them  by  the  (2)  commissioners.    Nor 
^'~        does  any  property,  the  value  of  which  is  of  a  doubtful 
of  dmibt-     nature,  and  in  regard  to  which  it  is  uncertain,  whether  it 
fill  value,     ^jji  Hjg  jj  profit  or  a  burthen  to  the  estate,  absolutely  vest  in 
the  assignees,  before  they  have  done  some  act  to  manifest 
their  acceptance  (S)  of  it.     For  they  are  not  bound  to  take 
all  the  property  of  the  bankrupt  —  but  only  such  as  they 
may  consider  will  prove  beneficial  to  the  creditors, — having 
power  to  reject  all  that  may  be  included  under,  what  Lord 
Kejiyon  termed,  a  damnosa  hcereditas*  (4)     They  have  an 
election,  therefore,  whether  they  will  take  such  property,  or 
not;   but  they  must  make  their  election  promptly;  and 
when  they  have  once  elected,  they  cannot  afterwards  re- 
nounce the  property,  (5) 
Trust  pro-       But  trust  property  of  no  description  passes  in  any  way 
J^^^^™*   to  the  assignees,  if  it  can  be  distinguished  from  the  general 

(1)  7\frreU^,  Hope,  SAtk.  562.  A.  593.;  and  see  post,  "  Acs^ 
Xuthwortky,  Hodion,  2  Show.  103.  meat  of  Personal  Froperty"  siKi 
Pope  v.  Onflow,  2  Vern.  286.    An-    **  Leases.*' 

derson  v.  Motttey,  2  Ves.  255.    Ex  (4)  Bourdillon  v.  IktlUm,  1  Esp. 

parte  Herbert,  15  Ves.  188.  235.  Peake,  238.     Brome  r.  So- 

(2)  2  Co.  Rep.  26  a.    Warner  v.  buuon,  cit.  7  East,  .729. 
Barber,  2  Moore,  71.8  Taunt.  1 76.  (5)  Per  Lord  EUenborough,  1 B. 

(S)  Copekmdy.  Stepkem,  1  a&    &A.307.  Htauom  r  StewewMk 


mass  of  die  bankraptfs  properi^.     And  where^  under  0/iMr 
speciai  circumstances,  a  bankrupt  would  be  considered  as  •^^[^^ 
tnistee  tot  another,  his  assignees  will  be  considered  in  that  . 
light  also.  (1 )    For  though  a  Court  of  Equity  will  favor  the 
general  creditors  of  a  bankrupt  as  much  as  it  can,  yet  it 
must  be  only  where  they  have  a  superior  right  to  other 
persons.  (2)    The  assignees  are,  therefore,  bound  by  all  acts  Bound  by 
fiuriy  done  by  the  bankrupt,  and  are  also  subject  to  the  ^^©8  a» 
same  equity,  to  whidi  he  himself  was  subject.     Thus,  the  bank- 
where  the  bankrupt's  wife  is  entitled  to  trust  property,  the  ^^^ 
assignees  cannot  obtain  it  in  a  Court  of  Equity,  without 
making  a  proper  provision  for  the  wife.  (S)     So,  where  the 
bankropt  before  hb  bankruptcy  paid  a  promissory  note  to 
a  creditor  for  a  valuable  consideration,  but  omitted  to  in* 
doise  it,  and  the  assignees  afterwards  obtained  the  amount 
firom  the  drawer,  they  were  considered  as  trustees  (4)  for 
the  holder  of  the  note.     In  cases  of  this  kind,  indeed,  the 
bankrupt  himself  has  been  holden  not  incompetent  to  in- 
dorse die  note,  after  the  issuing  of  the  commission  (5) ; 
and  the  assignees  have  also,  upon  petition,  been  ordered  to 
indorse  a  bill  (6)  under  similar  circumstances. 

The  assignees  can  also  only  take  such  property,  as  the  Can  only 
bankrupt  is  conscientiously  entitled  to.     Therefore,  where  tankmn? 
a  tmfer  fiaudulently  procured  good  bills  in  exchange  for  conscien- 
a  bill  which  he  knew  to  be  forged,  and  his  assignees  re-  ^S^^lf"' 
ceived  the  amount  of  the  good  bills  when  they  became  due ; 
it  was  held,  that  the  person  from  whom  the  good  bills  were 
so  obtained, 'might  recover  the  money  from  the  assignees, 
in  an  action  for  money  (7)  had  and  received.  But  in  a  case  of 
the  sale  of  goods,  it  was  held,  that  though  the  bankrupt  f'n- 
tended  even  to  defraud  the  seller,  yet  that  an  actual  delivery 
of  them  to  the  bankrupt,  before  his  bankruptcy,  vested  them 

(1)  Tyrrel  v.  Hope,  2  Atk.  558.  (5)  Smith  v.  Pickering,  Esp.  30. 

(2)  Brown  ▼.  Jonet,  1  Atk.  190.     Peake,  50.     Ex  parte   Greening, 

(3)  Parker  v.  Byke;  Davies  B.    IS  Ves.  206. 

L281.;  and  see  post,  "  Effect  of  (6)  £x  parte  JbToto^^,  iJacft 

the  AsBznment  on  the  Estate  of  W.  428. 

theWiiy'  ..          ^.  (7)  jy«irrMPfiir.  IPo^t^r,  Peake, 

(4)  Ex  iiarte  Bym,  1  Atk.  124.  111. 


Stt 


OF  THB  ASSIQHBIS. 


[CLIO. 


iiihisas^gilees.(l)  With  respect  to  the  qtedficappopii^ 
ttioOf  or  substitatiOD,  of  one  hS3l  of  exchange  to  tnsver 
another  whiSn  it  becomes  dne^ — the  assignees  have  bem 
ordered  to  apply  the  proceeds  of  snch  sobstitated  biU,  to 
answer  the  bill  dishonored  by  the  bankrupt.  (S)  When^ 
however,  an  actioti  was  brought  against  them  to  reoo?er 
the  proceeds  of  a  bill  so  qiecifically  appropriated,  it  was 
hdd  necessary  to  prove>  that  the  produce  of  the  bill  came 
into  the  hands  of  the  assignees,  with  a  hmwUdge  on  tkeir 
pari  of  the  purposes  for  which  the  bill  was  destined.  (S) 

The  nature  of  the  iniereu  taken  by  the  assignees  will  be 
more  fully  explained  in  the  next  chapter,  and  subsequent 
parts  of  this  work,  under  the  following  heads:  viz.  ^  Of  die 
Eflfect  of  dbe  Assignment;''  ^<  Of  Actions  and  Suits  by  and 
agunst  the  Assignees ;'' and  <<  The  Rektion  to  tfaeAdof 
Bankruptcy/' 


Bound  to 
latisfy 
them- 
selves of 
the  vali- 
dity of 
commis- 
sion. 


Section  IV. 
Of  the  Nahare  of  their  Tmst. 

1.  Of  their  general  Authority^  Duty,  and  Liability. 

2.  Of  their  Duty^  more  especially^  in  collecting  and  disposag 

of  the  Bankrupt z  Property. 


1.  Of  their  genend  Authority,  Duty,  and  UidnUty. 

The  nature  of  the  trust  of  the  assignees  depends,  both 
upon  the  statute,  and  upon  their  general  1^^  cbaragtpJ  as 
trustees.  Their  authority  is  founded  upon  the  commissioD, 
and  the  assignment  from  the  commissioners;  and  tbeir 
first  duty,  both  as  regards  their  own  responsibility  and  the 
interest  of  the  creditors,  is  to  satisfy  themselTes  that  the 
commission  is  well  founded.  (4)  For  if  the  commission  be 
invalid,  the  assignment  also  becomes  of  no  effect;  and  if 
the  commission  be  superseded,  the  assignees  are  liable  to  the 

1 )  4  Esp,  m .  (3)  Xrurmy.JcktUim,  1  St«r.l09. 

s)  Ex  parte  Petfron,  2  Rose.S66.       (4)  Ex  parte  Gravet,  l  G.& J.  86. 
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bmknipt  in  respen  of  the  property  tbey  have  disposed  of  AuikofHy. 
under  it  An  assignee,  indeed,  if  he  chooses  to  act,  is  bound  oTTTT 
to  consider  the  oommission  (under  which  he  derives  his  ap-  act»  must 
pointmott)  as  a^ffriid  commission,  otherwise  he  ought  to  re-^  ^^'^^^^^ 
move  himself  from  the  situation  of  assignee ;  — -.  for  the  Lord 
Chancellor  has  no  power  to  indemnify  him  against  the  con- 
sequences of  his  acting,  nor  to  prevent  any  future  liability 
attaching  tohim  in  thecharacter  of  assignee.  (1)  Andwhere^ 
in  an  action  directed  to  be  brought  against  an  assignee^  for 
the  purpose  of  tryiiig  his  right  to  retain  certain  goods,  it 
became  a  question,  whether  the  assignee  was  bonnd  to 
admit  the  validity  of  the  commission  upon  the  trial,  — 
Lord  Eldon  said,  that  if  the  assignee  elected  to  dispute  it, 
he  most  do  so  at  the  expense  of  his  proof.  (2) 

By  seeikm  77.  of  the  new  statute,  all  powers  vested  in  All  powen 
the  bankrupt,  which  he  might  legally  execute  for  his  own  7^^  ^ 
benefit,  (except  the  right  of  nomination  to  any  vacant  eccle-  may  be 
siastical  benefice)  may  be  executed  by  the  assignees  for  the  executed 
benefit  of  the  creditors,  in  the  same  manner  as  the  bank«>  Jq^s. 
mpt  might  have  executed  them. 

The  aathority  of  the  assignees  is  limited  to  the  purposes  Authority 

of  thew  trust,  namely,  the  distribution  of  the  estate  under  li^i^e^  to 

•'  DurDoses 

tlie  commission.  'They  have  no  powers  therefore,  to  enter  oftrast. 

into  an  agreement  to  dispose  of  the  surplus  of  the  bankrupt's 

eSects,  after  paying  105.  in  the  pound  to  the  creditors.  (S) 

By  section  88.  the  assignees  (with  the  consent  of  the  As  to 

major  part  in  value  of  creditors  who  have  proved  debts  ^^™. 

under  the  commission,  present  at  any  meeting,  whereof  pound, 

and  of  the  purport  whereof  twenty-one  days'  notice  shall  J?^  ^^ 

have  been  given  in  the  Gazette)  may  compound  with  any  arbitnir 

debtor  to  Ae  bankrupt's  estate,  and  take  any  reasonable  ^®°» 

part  of  the  debt  in  discharge  of  the  whole  —  or  may  give 

time  or  take  security  for  the  payment  of  such  debt — or  may 

submit  any  dispute  concerning  the  bankrupt's  estate  to  the 

determination  of  arbitrators,  to  be  chosen  by  the  assignees 

(1)  In  the   matter  of  BrymUj        (S)  Ex  parte  Joc^i,  1  Rose,  793. 
sRoie,  17.  (S)  Ex  parte  BarfU,  12 Ves.  15. 
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and  the  major  part  in  Talue  of  the  creditors,  and  by  the 
party  ivith  whom  they  shall  have  such  dispute*  The  award 
of  the  arbitrators  in  such  case  is  declared  to  be  bluing 
upon  all  the  creditors,  and  the  assignees  will  be  indemnified 
for  what  they  shall  do  according  to  such  directions.    No 
suit  in  equity  can  be  commenced  by  the  assignees,  withoot 
such  consent  of  the  creditors  as  above  mentioned.  (1)  But 
if  one*third  in  value  or  upwards  of  such  creditors  shall  not 
attend  such  meeting,  the  assignees  have  power  then,  with 
the  consent  of  the  commissioners  in  writing,  to  do  any  of 
the  matters  aforesaid. 

The  assignees,  however,  may  call  any  other  meeting, 
upon  any  extraordinary  occasion  that  concerns  the  cre- 
ditors; and  when  they  do  so,  they  will  act  rightly  in  adver- 
tising such  meetings  pursuant  to  the  directions  of  the  above 
section.  (2) 

In  referring  disputes  to  arbitration,  the  assignees  (for 
their  own  security)  should  be  careful  to  protest  against  the 
reference  being  taken,  as  an  admission  of  assets ;  —  for  if 
they  refer  generally^  without  a  protest  of  this  kind,  it  will 
amount  to  such  an  admission  —  and  will,  consequently,  ren- 
der them  personally  liable  to  pay  the  sum  awarded,  in  case 
of  a  deficiency  of  the  bankrupt's  assets ;  for  there  is  no 
distinction,  in  this  respect,  between  assignees,  and  executors 
or  administrators.  (3) 

One  assignee  cannot,  by  giving  the  other  assignees  a 
general  authority  to  act  for  him,  enable  them  to  execute  a 
release  by  deed,  for  which  purpose  there  must  be  a  special 
authority  under  seal :  but  a  release,  executed  by  one  as- 
signee in  the  presence  of  the  other,  binds  both.  (4) 

The  receipt^  however,  of  one  only  of  several  assignees, 
Lord  Hardwicke  held,  was  not  an  absolute  discharge  to  the 
debtor,  —  making  a  distinction  in  this  case  between  as- 
signees and  exeaUorsi  for,  he  said,  though  a  payment  to  one 

(1)  And  see  post,  •*  Of  Suits  at        (5)  Robaon  v. ^  sRose,  50 

Law  and  in  Eauity,  by  and  against  (4)  WiUiaMi  v.  Watoby^  4  Esp 

the  Assignees.'^  sso.;    and    see  Lord  LAn/eUc^ 

(2)  Ex  parte  Pnnid/boi^  1  Atk.  case,  W.Jones,  S68.  BeU  w.  Dtm 
251 .    Ex  parte  Catrr,  1  Bro.  267.  tierwtte. 
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ezecQtor  is  good,  because  each  has  a  power  over  the  whole  AtOhorHy. 
estate  of  the  testator,  and  each  is  considered  as  a  distinct  *^ 
penon;  yet,  that  th«  was  not  the  case  with  assignees  of  a 
bankrupt,  who  are  in  the  nature  of  trustees.  (1)  But  it 
has  been  decided  by  Lord  Kenyon  at  nisi  priusy  that  a 
Itmd  fide  payment  to  one  assignee  would  be  good,  and 
that  his  receipt  would  bind  the  estate  (2);  unless,  indeed, 
bis  co-assignee  expressed  his  dissent;  —  for,  without  that 
exception,  one  assignee  might  be  enabled  to  dissipate  and 
destroy  the  estate  ia  despite  of  his  brother  trustee* 

Assignees  will  not   be  permitted  to  charge  idie  estatef  Nor^iUto^ 
far  business  done  by  themselves  as  accountants,  though  ^^^o^' 
they  carry  on  that  particular  business  for  their  own  live-  expencev 
lifaood.  (5)     Nor,  though  it  may  be  sometimes  proper  for  ^ 
the  crsditors  to  make  such  an  allowance,  have  they  any 
rigfd  to  chiu'ge  for  thdr  travelling  expences.  (4) 

Assignees  under  a  separate  commission  against  one  of  As  to  en- 
two  partners,  cannot  in  general  engage  in  new  adventures  ^^"^™ 
with  the  solvent  partner  ;r  though  they  may  do  so  with  the  ventures^ 
consent  of  the  creditors  of  the  bankrupt  (5) 

The  assignees  are  entitled  to  the  custody  of  the  proceed*  As  to<;ii»* 
ings  under  the  commission,  and  have  a  right  to  nominate  ^^^w?^^ 
the  solidtor,  with  whom  they  shall  be  deposited.  (6)   They  uiga,  and 
are^  in  6ct,  responsible  for  the  safe  custody  of  the  proceed-  "^°'^^?Il 
ings ;:  for  neither  the  assignees,  nor  the  solicitor,  will  be  solicitor. 
permitted  to  isay,  that  they  are  in  any  person's  hands  but 
their  own.  (7)    The  solicitor,  however,  may  be  changed  by 
the  iDajority  of  the  assignees,  and  the  commission  and 
proceeding  will  be  in  that  case  ordered  to  be  delivered  up 
to  the  new  solicitor ;  -—  but  the  dissenting  assignee  has  a 
rig^  to  know,  whether  such  change  will  be  beneficial.  (8^) 

(l)  C^HBi  V.  Reed^  ?  Atk.  695.  (5)  CrmoAay  v.  CoUvm^  15  Ves. 

(S)  SmSA  V.  Jmnieton,  1  fisp.  328. 

114.     Bristow  y.  Sattnian,  itnd.  (6)  Ex  parte  &ar/A,  15  Ves.  895. 

172.  Ex  parte  Watson^  1  G.  B.  L.  105. 

(3)  Ex  parte  R^ad,  iG.&J.  77.  (7)  Ex  parte  BttOen,  1  Rose,  U4. 

(4)  Per  Lord  Eldon,  ex  parte  (8)  Exparte&ni&y,  lRose,S07. 
Br^,  lRose»145.  Ex  parte  TomUntcn,  2  Rose,  66.;, 

and  see  post, "  Solicitor." 
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jpwjy  tfni  If  an  ass^jaee  employs  aniageiit  in  the  oondad  aid  ma- 
^'^^^  Bagement  of  the  banknipt^a  proper^,  who  miitapplifti  and 
IVhen  li-    ^mbeszles  any  part  of  the  efiects,  —  die  assignee  "will  be 

^^  of  ^^'^  ^  ™^^  ^^  fl^'  ^"^^^^^  ^  ^^  oonsnited  the  body 
anagenu    of  the  creditois  (who  are  his  reslti^'jtcelrusfo)  in  the  appoint- 
ment of  such  agenjU  (1)    Bat  when  the  assignees  employ  a 
person,  either  from  necessity^  or  conformably  to  the  general 
usage  of  mankind,  they  are  not  then  liable  for  losses,  or 
for  the  de&nlt  of  anch  agent  Thus,  where  an  assignee  em- 
ployed a  broker  to  sell  a  quantity  of  tobacco,  and  die  broker 
received  the  money,  and  in  ten  days  fidkd,  without  having 
paid  it  over,  the  assignee  in  thb  case  was  held  not  bound 
to  make  it  good.  (2) 
Only  an-        Assignees  are,  like  other  trustees,  only  answeraUe  indi- 
ffwereble     vidually  for  what  eadi  actually  leoeiTes ;  and  the  miscou- 
own  acts,    duct  of  one  assignee  w31  not  operate  against  his  innocent 
co-assignee  (S);   notwidistanding  in  the  assignment  they 
covenant  jointly  and  severally  with  the  (4)  comnussioDers. 
As  to  keep-      There  are  various  provisions  in  the  new  statnt^  as  to  the 
^'^^^^      keeping  and  the  auditing  of  the  accounts  of  the  asagnees. 
aocountfl.    Thus,   by   section  iOl.  (5),   they  are   directed   to    keep 
an  account  of  all'  property  of  the  bankrupt  reomved  by 
them,  and  all  payments  made  by  diem  on  acoootit  of  die 
bankrupt's  estate;  which  account  every  creditor,  who  has 
proved  a  debt  under  the  oonmnssion,  may  inspect  at  all 
seasonable  times.  And,  by  a  general  order  of  Lord  Longh- 
borough-(6),  the  assignees  under  a  joint  commission  are 
required  to  keep  distinct  accounts  of  the  joint  and  separate 
estates.    By  sedion  1 06.,  also,  of  the  new  act,  the  ccmimts- 
sioners  are  directed,  at  the  meeting  for  the  bankrnptfs  last 
examination,  to  appoint  a  public  meeting,  not  sooner  than 
four  calendar  months  from  the  issuing  of  the  commis^oD, 
nor  later  than  six  calendar  months  from  the  bankrupt's 

(i)  In  the  Matter  of  Earl  rf  98.    In  the  Matter   of  Sari  of 

Litchfield^  1  Atk.  87.  LilchfiM,  supra. 

(S)  Ex   parte  BelcMer,  Ambl.  (4)  1  Atk.  90. 

918.;  and  see  ex  parte  WiikuuoH,  (5)  Taken  from   5  G.  9*  c.  30. 

Buck.  197.  and  post,  330.  s.  S6. 

(J)  Primrose  v.  Bromley,  ]  Atk.  (6)  8tb  March  1794. 
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giTen  m  the  Gazette)  to  audit  .ti|e  «o<jomil»of  the^mpigma^  ^^°^*^ 
who  HNul  tbed  dtliver  ilpon  .<wtli  «.  true  atHtameiit  in 
writug  of  aiL  money  roQeiyiad  by'  thtm  respeoti^elyy 'aad     . 
wliea.aBd  <m  wliac  aoeonot^  andlmr  1^  •  sane  Mum  beisa 
employed.    And  t|le  a)9iiiii8iknen-i|re  tei)ited<<o»enK 
mioe  Mch  6taleaiMt> '  aii4  coaipaiPe  the  Teeei||lt8:witb  the 
ptyments,  and  asceitaia  vhat  bajboiees'  hAnreC'beenfron 
time  to'.tiaie  IB  the  hands^ofitheastf^eeci  reApeathrdyvmd 
emiaaD^.wfaatber.ianyiauia 'Ought  Id  be  r^ilahiid  byitheaa; 
In.tUm  inqiriry,  the  eoagaiitmJmets  may  ekaati^ie'^the  •aa' 
^■gHMyapimleatiif  wi«»m»t04Jq  al^ 
mmwj,  asdiey  ahaU'haM'exjwniled  ih -suing  oat  ^hd^pn^ 
sentBigthe 'o^amaiftsionrand  other  jo^aHowatiee& 


KagoeeSf  liimoy  by  lectfo^.  IX^l.^may  be'ftiiHunoiiedby'the  Maybe 
eomaikaloDan  At  any  tiurertoipcoduce  aH  booka  atodidoeoM  ^^"1!^°^ 
meuti  tdatiog  to  the  bankrupcby ;  and  in  case  of  defiuillj  duce 
tbdor  atiendaiice  may  be  enfi](rekl  by  warrant ;  -—  and  upon  ^^^^9  ^' 
refiiml  'torpnidlidethanf  the  :coniinisslioiiergmay  commit 
the  aangnee  refusing  to  prisboi  tintil  he  shall  submit  him* 
sdftotbeeoBMnissioMitfTS.  '  '•''/' 

Besides  the  above  j^roviriona  as  to  the  apthori^  ef  the  Ombe^..  ' 
eommisaiooera  over  die  assi|Riees,  the  latter  can-^/oofft*  oo^p^e^ 
peiieii  also  to  account  for  what  they  have  received  bjf  hype^ 
petUum{l)  (not  by  biU(2) )  of  the  bankrupt^  or  of  any  of  **^^^ 
the  creditors.  But  a  previous  application  should  be  made  &sr 
this  purpose  to  the  commissioners ;  and  if  they  miscarry  in 
their  judgment,  or  refuse  to  act,  thlen  Ae  creditcMTs,  t>r  the 
bsnkmpt,  nu^  petition  the  Court  to  have  the  aoctfunts 
taken.  (3) 

Wlien  an  assiimee  dies  before  he  has  accounted  for  the  When  as- 
haokrupt's  estate  received  by  him,  and  leaves  no  personal  ^^^  ^ 
assets,  the  commissioners  will  be  considered  as  specialty  coundng^ 
creditors;  —  for  the  assignee  having  executed  to  them  a 
cOonterpart  oC  the  assignment  under  hand  and  seal,  his 
covenant  to  account  with  them  for  monies  received  is  in 

(1)  Per  Lord  Eldon,  Bock.  92.         (3)  Ex  parte  Brockscpp,  Buck. 
(8)  Saxton  V.  Davit,  18  Ves.  80.     504. 
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ihitffmi.  the  iaaiave*af>  a  specialty  deb^  aotf  tbejr  may  oonseqaoitfy 
^*^|^     oooK  iqxm  his  rail  estate.  (1) 

Bound  by    m  '  The  assignees  are  bound  to  fulfil  a  contract  made  by  s 
^°^^^     bankrupt  before  his  banknlp^y,  part  of  which  has  already 
been  performed  by  him.     Thei)efore»  where  a  bsakrapt 
had  contraoted  to  purchase  a  quantity  of  wool,' on  sn 
agreement  that  a  deposit  of  5  j^  cent,  was  to  be  made 
OH:  the  amount  of  the  purchase  money,  and  that  the  re- 
mainder was  to  be  paid  when  he .  took  away  the  wool; 
and  after  the  deposit  was'made^  and  the  bankrupt  had 
taken  away  part  of  the  woc^  and  paid  for  it,  the  price  fell 
in  the  market;  and  the  assignees  contended  that  the  sdkr 
could  liaTe  no  further  claim  after  the  fori^ture  of  the 
deposit^-— the  Vice-Cbancellor  held,   that  (the  bankn^t 
haying  taken  away  part  of  the  goods)  the  assignees  were 
bound  in  the  terms  of  the  contract  to  take  away  there- 
.  mainder;  and  he  ordered  the  residue  of  the  wool  to  be 
sdid,  and  that  the  vendor  might  prove  for  the  diflbreooe 
between  the  amount  of  the  proceeds,  and  the  price  wliicfa 
the  batiknipt  had  agreed  to  give  for  it  (2) 
Whenli-        Where  the  assignees  authorize  the  bankrupt,  as  thai 
^^^^'      agent,  to  carry  on  the  business  for  the  benefit  of  the  ere- 
ordered  by  dilors,  and  the  bankrupt  orders  goods  which  axe  used  in 
^'^^'    the  business^  -r  the  assignees  are  liable  to  an  action  for  tlte 
price  of  them^  though  they  are  ordered  by  the  bankrupt  in 
his  own  name.  (S) 


For  costs  Assignees  are  liable  to  pay  the  costs  of  the  trial  of  so 
nessTex-  ^^^^^^  directed  to  try  the  vididity  of  the  commission,  when 
penses.       |he  verdict  is  foupd  against  them ;   but  they  will  not  be 

made  to  pay  the  costs  of  a  petition  to  supersede  (4)  the 
'    commijssion.    They  are  also  liable  to  an  action  for  the 

travelling  expenses  <^  a  witness,  after  allowance  by  the 

commissioners;  though  the  witness  be  also  a  creditor  of 

the  bankrupt.  (5) 

{l)Primrot^v,Bromley,lkik.S^.  (s)  JRnder  v.  Howartk^  S Star. 

Waekerhaih  v.  Poweil,  Buck.  495.  854. 

(S^  Ex  parte  Goioer,  sittings  after  (4)  £x  parte  Edumrdi,  Buck. 

Trinity   term    1826,    cor.   Vice-  85«. 

Chancellor.  (5)  Yorker  t.  Botiumh  I  Esp.  64. 
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It  is  no  defence  to  an  action  by  a  solicitor  agaiast  an  fi««  bufyani 
signee,  for  business  done  as  solicttor  to  tlie  commbsibn,  that  ^^^'y^L. 
the  commission  was  sued  out  under  a  masr^resentntioa  of  When 
die  solicitor, — such  as  that  the  commission  would  be  oper*  ^^^  ^ 
ati?e  in  the  Isle  of  Mans  where  it  tumisd  out  to  be  wbdQjt  dtor  and 
fruitless; — for  the  commission  cannot,  while  it  exists,-  be  °>®**^8^- 
considered  as  a  mere  noQi^;  and^  the  only  remedy- of  the 
assignee^  in  such  a  case,  is  to  have  recourse  ti>  a  cross  action 
against  the  solkitor.  ( I )    And  though  a  commission  be  su- 
perseded for  fimid,  to  which  the  assignees  are  in  no  way 
privy  ^  and,  though  they  have  not,  in  rfiujt,  received  any 
cftcts  nnder  the  cosanussion,  -^  they '  are,  nevertheless, 
liable  to  pay  the  messenger  his  costs  of  the  several  sum* 
nnmses  and  proceedings  sidfsequeni  to  the  choice  of  as- 
signees. (2)     £ven  after  a  final  dividend  is  made,  they  are 
still  liable  to  the  messenger  fcr  his  fees  and  expenses ;  for 
tbey  are  presumed  to  know  hb  claim  upon  them,  and  ought 
to  reserve  sufficient  (3)  to  satisfy  it.     Assignees,  also,  may 
make  themselves  liable  to  the  solicitor  under  tiie  comn;iis* 
sion,  beyond  what  a  Master  in  Chancery  will  allow  on 
taxation;  though  they  cannot  charge  the  estate  with  any 
^  er  costs,  which  have  not  been  so  allowied.  (4) 

The  assignees  are  bound  to  contribute  respectively  one  Bound  to 
to  another,  'for  their  several  proportions  of  losses,  or  ex-  contribute 
penses,  occasioned  by  their  joint  acts.     Thus^  where  a  loss  pensesof 
to  the  bankrupt's  estate  was  brought  about  by  the  joint  act  joint  actK 
of  three  assignees,  and  an  order  was  made  upon  the  three 
to  make  good  the  loss,   and  one  only  paid  the  whole 
anumnt,— upon  a  bill  filed  by  him  against  the  other  two^ 
(although  it  appeared  that  they  had  acted  under  his  repre- 
sentation and  advice)  contribution  was  nevertheless  en- 
forced agiunst  them  with   costs.  (5)     So,  where  two  of 
three  assignees  became  bankrupt,  the  solvent  assignee,  who 
W  paid  a  debt  due  firom  the  three  to  the  estate,  was  hdd 

(1)  Patmorer.Bimie,B8tBr.59.       (4)  Fhidiett  v.  iToiir,.  S  Camp. 

(s)  Ex  parte  Martop,  9  Ves.  109.  878. 
i2Ve8.549.  (5)  Lmgard  v.  Bramiey.  I  Ves. 

(?)  Ibid.  1  Rose,  449.  &  B.  114. 
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cntidftd  to  pram  a  third  of  sodi  dMit  agamst  eidi  of 
thoreriattt.  And,,  if  eitiierof  the  eatiAea  in  sadi  a  cise 
had  proved  deficient^  it  seems,  that  he  would:  not  have 
been  restricted  from  proving  a  inoiet]r«f-the  defideng 
^g^aiost  the  estate  of  tlwotlier  assignee.  (1)  7^.  of  three 
assigneiesy  howerer,  cannot  bring  b,  joint  action  agsiast  the 
third,  for  his  share  of  the  oonCtibation  towards  any  loo, 
for  payment  (2) ;  bat  each  must  bring  a  separate  acdon. 
Andf  in  such  an  actioiiy:  the  plaintiff  is.nok  bound  to  show, 
thai  any  foods  came  into  the  defiendaok^s  hands  from  the 
bsakmpt^s  estate.  (9) 

For  the  duty  of  the  assignees  in  tlie  payment  of  £• 
▼idendSf  see  post,  title  ^  Dividend." 

Si  Of  ike  Duty  and  LiaUUig of  tke  Assignees  iHcateetit^ 
and  disposing  of  the  Bankrupts  Property. 

It  is  the  duty  of  the  assignees  to  collect  in  all  the  bank- 
rupt's property,  with  as  much  expedition  as  the  nature  of 
it  will  admit.     They  should  be  careful,  however,  not  to 
seize  the  property  of  other  persons;  for  they  will  become 
then  personally  liable  for  any  losa  occasioned  by  such 
seizure.     Thus,  in  a  case  where  assignees  wrongfully  took 
possession  of  a  farm'  (which  did  not  belong  to  the  bank- 
rupt) and  kept  it  for  a  long  time,  during  which  they  had 
mismanaged  it,  -^  the  Lord  Chancellor  ordered,  not  only  the 
restitution  of  the  property,  or  its  value,  but  also  that  the 
assignees  should  be  personally  liable,  beyond  the  funds  in 
tliehr  hands,  to  make  good  the  loss  occasioned  by  such  mis- 
management; and  his  decision  in  this  respect  was  after- 
wards approved  of  by  the  Court  of  King's  Bench.  (4} 

If  assignees  under  a  separate  commission  are  put  to  any 
expense  in  recovering  joint  property,  the  separate  estate  is 
entitled  to  be  reimbursed  out  of  the  joint  estate.  (5)  But 
%  under  a  separate  commission,  joint  creditors  employ  s 

.    (Vi  Sx  parte  HmOer^  Budk.  552.        (4)  £x  parte  Oowm^  5  B.  &  A. 


X 


P.  S^5. 


Brmd  v.  Baulcot,  5  Bos.  ft    125. 


(3)  HaH  V.  Biggs,  1  Holt,  S45.     SOl. 


(5)  Ex  parte  iSnttef/one^  l  Rose, 
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pmon  Co  collect  in  the.  jdtit  prop^ity^  wiliiotU  fint'bb^  Ihi^^ 
(aiiiiiig  the  sancdob.of  the  Cdnrt,  .th^  wbaeropldy  haia  ^^J^ 
niMt  (My  tbe  expense^  and  not  tbe  joint  estate*  (1)  ' 

Wliea  tbe  aasignees  have  cdkcted  in  ike  pniperfjr;  tt:ii  As  to  the 
their  duly  then  to  sell  it  as  soon  as  can  be  done  vitib  ad-  "^^^^ 
Tsoti^;  and  if  they  ma^ttet  to  dispose  of  it,  the  Locd  ^^^^^'^^ 
Cbaoedlor  upon  the  pedtioo  of  a  creditor  wiB  order  a 
sale^  notwithstanding  the  assignees  miay  be  desinms  of 
keepii^  the  estate  nnsold^  conceiying  it  to  be  moee  beHe^, 
ficud  for  the  creditors;  for  if  such  an  order  be  pi'esaed 
fi»  by  any  one  creditor,  Lord  Lodgbborough  sfud^ . the         ^^'^ 
Court  eoaU  not<refase  it  (2)    And  in  one  case^  wheiie 
the  ssngn^es   had  permitted  the  bankrupt  to  conlione 
in  possession  of  a  fiurm  for  eighteen  months,  they. were 
oidered  to  seU  it,  and  to  pay  tbe  costs  of  the  appli- 
cation.  (S)    In.  all  these  oalses,  if  any  individoal  eredibav 
has  called  upon  the  assignees  to  adil  proplerty,  which  thi^ 
defer  the  sale  of  in  the  expectation  of  benefiting  tbe'estote^ 
it  will  be  at  their  peril  of  answering  any  dsffereaos  of  price, 
notwithstanding  a  .considerable  number  of  the  creditm 
approve  of  the  sale  being  deferred.  (4)      '  ■  «  ' ' 

The  an^ces,  being  bound  to  exert  themtelves  to  make  Not  re- 
the  most  of  the  bankrupt's .  properly    are  accustomed  ■*"*^^  ^ 
generally  to  put  it  up  to  sale  at  ptibKc  auction;     But  ticukr 
though  this  is.the  genend  practice^  they  m$y  aeil  it  if  tiiey  ^^^  ^ 
choose  by  private  oontract;  and  (with  the  consent  of  tba 
creditors)  there  would,  indeed,  be  no  ioigeetion'.  to  that 
mode  of  sale.    If,  however,  they  adopt  that  methbd  upon 
their  own  responsibility, — andacomplaiiit  be  made,  that 
the  pt«q>erty  by  a'diflEerebt  mod^ofxSsposal  niight  have  been 
made  more  pfodActive,-^rthe  Lord  ChanoellfMr  will,  upon  jt    * 
proper  case  made  out,  direct,  an ' inquiry  whether  the  pn>* 
perty  could  have  baen  sold^to  any^  and  what,  greater  ad-t 

(1)  Ex  parte  Lvngnaa^  1  Rose,       (3)  Ex  p^rte  PorUr%  4Mont. B. 

(2)  Ex  parte  Goriflg)  I  Vo.jun.        (4)  Ibid.     Ex   parte   HugheM, 
168.  6  Ves.  617.    .£x  parte   Xendal, 

17Ve8,514, 
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nmtiige.  (1 )  Bnt  the  Chancellbr  will  not,  m  generd,  make 
any  order  how  the  bankrupt's  estate  shall  be  sold,  bat  leave 
that  power  to  the  comiQissionersy  who  may  give  directions 
ibr  aellitig  it  in  the  manner  they  may  think  most  advan- 
tageous. (2)     Nor  will  an  order  be  made  to  restnun  the 
assignees  from  selling  in  any  particalar  mode;  for  they  act 
in  this  respect  at  their  own  risk,  and  upon  their  own 
responsibility;  and  they  ought,  therefiire,  to  be  the  best 
judges  of  the  propriety  and  expediencrfr  of  the  mode  of 
sale.  (3) 

^  An  estate  of  value  is  frequently  sold  before  the  commis* 
sioners;  and  this,  perhaps,  is  the  most  effectual  mode  to 
prevent  all  collusion  between  the  assignees  and  any  other 
party.  The  advertisement  for  stich  a  sale  should  not  be 
general,  but  should  specify  the  period  of  time  when  the 
sale  is  to  take  place,  —  as  in  the  case  of  a  sale  before  a 
Master,  where  the  advertisement  states  that  the  sale  will 
take  place  during  a  certain  period,  as  between  the  hours 
of  ten  and  twelve.  But  if  a  better  bidder  offers  after  that 
period  is  expired^  and  the  commissioners  are  not  gone, 
they  ought  to  admit  him ;  and  if  they  refuse  to  do  so,  the 
Lord  Chanodlor  wiU,  upon  petition,  open  the  bidding.  (4) 
Though  biddings  are  not  oflen  opened  by  the  Lord  Chan- 
cellor after  a  sale  has  actually  taken  place,  yet,  under 
special  circumstances,  and  upon  an  early  application,  such 
an  order  will  he  jnade,  if  the  justice  of  the  case  requires 
it.  (5)  Lord  Manners,  however,  refused  such  an  application, 
where  the  purchase  deed  had  been  executed,  and  the  par- 
chaser  put  into  possession.  (6) 

The  sales  of  any  real  or  personal  estate  of  the  bankrupt 
are,  by  the  98/A  section  of  the  new  statute,  exempted 
entirely  from  the  auction  duty.  Where,  however,  the  bank- 
rupt has  mortgaged  any  part  of  bia  estate -» and  the  as- 


(1)  Exparte2>tmmafi,2Rose,66. 
(S)  Ex  parte   Comingt,   I  Ves. 
119. 

(3)  Ex  parte  MorUgcmery,  1  G. 
&  J.  338. 


(4)  Ex  parte  Green^  l  Atk.  SOS. 

(5)  Ex  parte  Parthgttm,  1  Biii 
ft  B.  809.  lRoe^367. 

(6)  Ibid. 
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sig&ee9»  instead  of  seUiog  the  equity  of  ledempdoo,  take  ^^  i» 
upon  themsdves  to  sell  the  whole  property  absolutely  as  ^^^^. 

the  estate  of  the  bankrupt*  —  such  a  sale  has  been  held  by    

the  Court  of  Exchequer  to  be  stiU  liaUe  to  the  auction 
duty,  00  the  ground,  that  the  bankrupt  had  no  interest  in 
t2ie  lands  higher  than  an  equity  of  redemption.  And  the 
Court  refused  even  to  deduct  Uie  proportional  part  of  the 
duty,  payable  on  the  value  of  the  equity  of  redemption,— *con* 
sidering  that  one  entire  duty  was  payable  on  the  whole,  and 
that  if  the  assignees  chose  to  blend  the  interest  so  indis- 
cruninately,  the  Court  was  not  bound  to  relieve  them.  (1) 

Aaagpees  are  bound,  like  other  persons,  to  make  out  a  Aangnees 
good  title  to  a  purchaser,  unless  they  guard  themselves  by  ^^^  ^ 
express  stipulation  (2);   nor  can  they,  without  doing  so,  good  tide. 
either  compel  the  completion  (3)  of  the  purchase,  (which 
they  may  do  in  ordinary  cases  by  petition  (4)  to  the  Lord. 
Chanoellor)  or  retain  the  deposit  upon  the  price  of  the 
estate,  which  is  contracted  to  be  sold.  (5)    In  a  case,  how- 
ever, where  assignees  put  up  to  sale  the  bankrupt's  interest 
in  an  estate  under  such  title  ^'  as  he  lately  held  the  same^ 
&n  abstract  of  which  might  be  seen  at  the  office  of  Messrs. 
J-  and  Co.," — it  was  held,  that  the  vendee  could  not,  after 
such  a  notification,  insist  upon  any  other  titie  than  such  as 
the  baoimpt  had  (6) ;  for  a  vendor,  if  he  thinks  fit,  may 
stipulate  for  the  sale  of  an  estate,  with  such  titie  only  as  he 
luippeas  to  possess.  (7) 

By  the  *J^ih  section  of  the  new  act,  Uie  Lord  Chancellor  As  to 

may,  on  the  petition  of  the  assignees,  or  of  any  purchaser  -^^J^^ 

of  the  bankrupt's  estate,  order  the  bankrupt  to  join  in  any  convey- 

ance. 

(1)  Hex  V.  Abbotty  Z  Pri.  1 78. ;  (6)  Freme  v.  Wright^  4  Mad. 
«W  lee  rate,  •«  Proof  of  Creditors    594. 

oyMortflige."  (7)  Mr.  Sugden  observes  upon 

(2)  ArDcnaldy,  Haniony  12  Ves.  this  case,  that  conditions  like  these 
^U  and  see  White  v.  FMrnbe^  should  be  looked  at  with  great 
11  Vei,  845.  Sugden,  V.  &  F.  584.  jealousy,  as  they  are  often  truM  for 

(^)  OrUhar  ▼.  Btetchery    1  P.  the  unwary;  and  the  Conrt  should 

Wot.  737,  at  least  expect   the  fact  to  be 

(^)  Ex  parte  Gwddj  1  G.  &  J.  broadly  stated,  that  the  seller  only 

^2-  sells  such  titie  as  he  has,  without 

(^)  BtartieU  V.  Tudwuy  1  Marsh,  warranting  the  same.    Sugd.  V.  & 

*«•  p.  524. 
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DMhf  •»      oonvqranoe;  and  by  the  87M  sectionj  no  title  of  anypor- 

^^Z^S^    cbaier  can  be  impeached  by  the  bankrnpt,  or  any  person 

claiming  nnder  him,  unless  the  bankrupt  shall  have  applied 

for  a  supersedeas  within  twelve  calendar  months  from  the 

issuing  of  the  commission.  (1) 
Muf t  give       Where  tide  deeds  cannot  be  delivered,  assighees  most 

Ut^^  deeds.  '^  (^''^  ^^  ^^'^^  vendor)  give  attested  copies  of  them  st 
the  expense  of  the  estate ;  but  they  are  entided  to  linut 
their  eoveaanty  for  the  production  of  such  deeds,  to  the  time 
of  their  continuance  as  assignees.  (2)    In  the  sale  of  lease- 
hold property,  they  are  not»  as  incidental  to  the  oontracti 
entitled  to  a  covenant  from  the  purchaser  to  indeomify 
them  against  the  rents  and  covenants  in  the  original  lease; 
for,  to  enable  them  to  insist  upon  Such  a  covenant,  tbere 
must  be  an  express  stipulation  to  this  efiect  in  the' agree- 
ment for  sale.  (3)    And,  indeed,  there  does  not  seem  to  be 
any  necessity  for  a  stipulation  of  this  kind  at  all;  for  an 
assignee  of  a  lease^,  being  only  liable  to  the  lessor  by 
reason  of  his  privity  of  estate,  is  discharged  from  all  /ur« 
ther  liability  as .  soon  as  he  has  eflfectually  assigned  the 
torro,  and  divested  himself  of  all  interest  in  the  premises. 
Atn(pee8        The  assignees,  in  the  disposal  of  the  bankrupt's  pro- 
l^m  p^    perty,  are  considered  in  their  general  character  as  trustees; 
chasing       and,  therefore,  upon  the  general  principle  that  a  trustee 
^'"^JfJJPf''  shall  not  purchase  the  estate  of  his  cesttd  que  trustf  they  are 
hdd  incapable  of  becoming  purchasers  themselves  of  any 
part  of  the  bankrupt's  property,  without  llie  consent  of 
off  the  creditors.     And  the  Lord  Chancellor  will,  upon 
general  grounds  of  policy  alone,  and  without  regard  to  the 
fiiir  intentions  of  the  parties,  set  aside  every  siich  sale, — and, 
in  general,  make  the  assignees  pay  the  whole  expense  (4) 
incurred  by  such  proceeding.     If  the  assignee  so  pur- 

(1)  These  sections  are  nmiiar  740.    dmpbeU  v.  Walker,  5Ves. 

(though  somewhat  altered)  to  the  618.    ExparteJ7itfAef,6Ves.6l7. 

provisionB  in  the  s  G.  4.  c.  8 1 .  s.  4.  Ex  parte  Looey,  ibid.  625.    Lider 

(8)Rxpartei»tMirl,sRose,8l5.  v.Luitr,i}nd.€3U  Ex  parte  r«i- 

(3)  WUkmt  V.  Fry,  sRose^STl.  ner.    Ex  parte  Atwood  amd  Owen 
1  Meriv. S44.  y. FouBtn^tk.  6Ves.esa  Ezparte 

(4)  Whiekeo(eJ.Lawrence,8y&.    Morgan,  IS  Vcs.  S. 
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chasiqg aboold  have  re-sold'tte  Mate»  and  made  a  piofti  Dirfyt* 
of  it,  he  will  b6  ordered  to  account  for  anch  pro&  to  the  ^^^^^ 
cr6ditm(l);  and  the  very  circuotetence^  of  an  aasignee   -*— — 
haTiog  puichaaed  partof  die  bankmp^apioper^^  will  be  a 
soiEdeDt  ground  for  removing  hini»  as  well  as  his  con' 
aaq|Dee  who  permitted  the  purchase.  (2)    If,  however^  in  But  hel4  * 
iofestigating  a  transaction  of  this  description,  it  should  ^^ 
torn  out  that  the  contract  would  be- beneficial  to  die  baidD»  when  con- 
nip^B  estate — or  where  the  future  sale  does  not  produce  ^^^°^ 
nuve  than  what  the  assignee  agreed  to  give  for  it  (3)  —•he  the  estate, 
will  dwn  be  hdd  strictly  to  his  bargain.    And  where  an 
&s&giitt|  without  the  authority  c^the  creditors,  bought  in 
the  bsokmpt^s  estate,  which  was  put  tip  to  aoctioD  in  two 
lots— iand  upon  a  resale  there  was  a  loss  upon  one  lot,  and 
a  gaiQ  i^KMi  the  oAer,  thou^  Ae  whole  balanoe  was  in 
JwonroE  the  baakrupfs  estate,  ■—the  assignee  was  held  in 
tins  case  chargeable  with  the  whole  of  the  loss  on  the  lot 
uodeiaold,  witiboat  bemg  permitted  even  to  set  off  i^ainst  it 
the  profit  on  the  other  lot  (4)    Where  notice,  however,  was 
given  of  a  reserved  bidding  at  the  sale  by  die  assignee  for 
the  benefit  of  the  creditors,  and  several  of  the  principal  cre- 
ditors pnesent  at  the  sale  sancdoned  sudi  reserved  Inddingi 
and  afterwards  expressed  their  approbation  of  the  conduct 
cfibe  nle,  *-*-  the  asrignee,  under  these  circumstances^  was 
held  not  liable  for  the  decency  between  the  price  that  Was 
<^^^i^at  the  sale,  and  the  sum  for  which  the  property  was 
afterwaids  actually  sold.  (5) 

hi  like  manner,  if  an  assignee,  instead  of  selling  the  Assignee 
tttate,  should  take  a  lease  to  himself  he  is  held  answerable  to  ^^^ 
the  cieditors  for  profit  or  loss. (6)    And  where  an  assignee  lease  to 
^M  the  landlord  of  certain  premises,  which  had  been  let  ^"""^^^ 
to  the  bankrupt  from  year  to  year  —  and,  without  determiu'* 
^g  the  tenancy  by  any  notice  to  quit,  the  assignee  got  pos« 

0)  £z  parte  ReynMt^  5  Yes.       (4)  Ex  parte  Lewis^  l  G.  &  J.  69. 

707.  (5)  Es  parte  JBnxton,  1  G.  &  J, 

(8)  Ibid.  365. 

(3)  Ibid.  (6)  Ex  parte  Hygheg,  6  Yes.  617* 
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!>%•*      tesskm  of  the  honae,  and  let  it  to  a itev  yeafly  leurti  »• 
^I^^^S^    oeivinga  bonust&tsudk  newdemifie,  *-  Lord  EMondecidedy 

that  he  was  not  entitled  to  retain  it;  for  that  an  ass^nee, 

under  these  cireumstances,  cannot  resame  possession  andTe- 
let,  unless  for  the  benefit  of  the  oreditors  of  the  bankrapt  (1) 
or  l»n\.      So»  if  an  assignee  purchase  dividends  <^  the  bankrupts  estate 
▼idendsf     ^^  ^  creditor,  and  the  purchase  be  beneficial^  he  is  tbes 
considered  a  trustee  for  the  creditor,  or  the  banknqit,  a> 
cording  to  the  circumstances  of  the  case.  (2)  And  where  m 
assignee  had  purchased  goods  at  a  sale  under  theoommiasioD^ 
and  afterwards  became  bankrupt,  it  was  ordered,  that  sackof 
die  goods  as  remained  in  specie  should  be  delivered  vp(3)^ 
and  that  what  he  had  re-sold  should  be  proved  as  adebu 
Same  dis-       '  The  same  diaalnlity,  as  to  the  purcbase  of  any  part  of 
UbchMto'    ^^  bankrupt's  property,  attaches  likewise  to  die.coi&- 
the  com-     missioners,  and  the  solicitor  under  the  oommissioa —  who^ 
^dh^"^"*  by  reason  of  the  situation  in  which  they  reapectively  standf 
solicitor,     are  subject  to  the  same  rule  as  the  assignees  are  bound  bjr 

in  this  respect  (4) 
When  The  strictoess  of  the  rule  has,  however,  in  certain  cases» 

^th?  nde  '^'^  relaxed  by  the  Lord  Chancellor ;  but  this  has  onlj 
relaied.  been  done  under  very  special  circumstances,  upon  an  ap- 
plication made  previous  to  the  purchase,  and  with  the  con- 
sent of  the  creditors  obtained  at  a  meeting  called  for  that 
express  purpose.  (5)  In  one  case,  where  (from  the  sitoatioa 
of  the  fHToperty)  it.  was  difficult  to  obtain  a  purchaser^  and 
the  property  had  been  valued  by  an  indifferent  person,  and 
the  bankrupt  consented  to  the  purchase,  — it  seems,  tbstan 
assignee  was  allowed  to  purchase.  (6)  But  though  the 
creditors,  at  a  meeting  convened  by  advertisement  (7)» 

(1)  Ex  parte  Wright,  S  Rose,  (5)  Ex  parte /Tcm^ioii,  1  Q.hh 

S44.  1 2.    Ex  parte  Pome,  4  Mad.  459. 

(S^  Ex  parte  Laey,  €  Ves.  6^S.  (6)  Ex  parte  MayckeS^  WhiOD* 

(3)  Ex  parte  ^po^,  1  Rose,  155.  B.  L.  1 53,     Bed  qusere,  whether 

(4)  Owen  y.  jf'olket,  6  Ves.  659.  there  must  not  have  be<»i  also  the 
iiote(b).    Ex  parte  James,  8  Ves.  consent  of  the  cretBiors,  as  well  as 
957.   Ex  parte  Lintoood,  Ex  parte  that  of  the  bankrupt. 
Churckm,  cited  ibid.  543.   Ex  parte  (7)  Mr.  Eden  in  bis  Treatise  oo 
Bennet,  10  Ves.  581.  the  Bankrupt  Law  (p.  905.)  mfr 
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sanction  a  tale  of  the  bankrupt's  efiects  at  a  valuation  to  Iha^  m 
m  assignee,  the  Court  wiU  not  order  that  the  assignee  ;;^^ 

shall  be  allowed  to  purchase,  without  a  reference  to  the    

oommisBionersy  to  ascertain  whether  the  property  can  be 
more  advantageously  disposed  of.(l)  Nor  will  such  an 
order  be  made,  unless  the  other  assignees,  as  well  as  the 
bankrupt,  areaerved  with  the  petition.  (2) 

By  the  102(2  section  of  the  new  act,  the  major  part  in  How  mo- 
valaeof  the  creditors  present  at  the  choice  of  assignees,  ?^^^ 
may  direct  how  and  where  the  money  received  out  of  the  und  a 
bankrnpc's  estate  shall  be  paid  in,  and  remain,  until  it  be  dividend, 
divided;  and  if  they  do  not  make  such  direcdcm,  then  the 
ooRuoissioners  are  empowered  to  make  it.     But  no  money 
can  be  directed  to  be  paid  into  the  hands  of  any  of  the 
Gommissioners,  or  of  the  solicitor  to  the  commission,  or 
into  any  banking-house  or  other  house  of  trade,  in  which 
any  snch  commissioner,   assignee  (3),   or  solicitor  (4)  !» 
mtemied. 

eats  &  lerj  reasonable  doubt,  how  ditors.  See  Ex  parte  Baker,  is  Yes. 

nr  the  ooosent  of  such  a  meeting  246. 

would  be  sufficiently  indicative  of  (4)  This  enactment,  with  the 
the  conent  of  the  creditors,  (and  exception  of  the  prohibition  con- 
see  Nm  T.  Adanucm,  3  B.  &  A.  tained  in  the  last  part  of  it,  is  con- 
ss^.}  for  that  few  persons,  in  point  fonnable  to  the  5  G.  2.  c.  30.  s.  52., 
or6c^feetheGazette,andameet-  which  contained  a  dmilar  provi- 
infrofcrediton.isyinpoint  of  prac-  sion.  ^  But,  notwithstanding  the 
tice,  bat  ?ei7  thinly  attended.  The  directions  of  this  last  mentioned 
power  of  creditors  present  at  such  act,  it  frequently  happened  that 
a  meeting  to  bind  those  who  are  large  sums  of  money  remained  in 
absent,  has  been  often  indeed  some-  the  hands  of  the  asngnees,  who 
«hat  hastily  presumed ;  the  new  delayed  dividing  the  same  amongst 
statote  gives  it  only  in  some  pe^  the  creditors,  and  often  made  use 
coJiar  cases,  snch  as  to  enable  the  of  the  money  for  their  own  pur- 
VBa^at»  to  compound  with  ere-  poses.  To  remedy  this  evil  in  some 
(fitors,  sabmit  to  arbitration,  com-  measure.  Lord  Loughborough,  by  a 
aeoce  suits  in  equity,  or  accept  a  general  order  8th  March  1794, 
conuioation  contract  from  the  directed,  that  where  the  creditors 
bankrupt  or  his  fiiends.  had  not  given  directions  where  the 
(I)  Kx  parte  Serie,  1  G.  &  J.  money  was  to  be  placed,  the  as- 
187.  sisnees  should  pay  it  into  the  Bank 
(S)  Ex  parte  Page,  4  Mad.  459.  of  England,  as  often  as  it  amounted 
{sS  For  want  of  this  restriction,  to  lOw.  Money,  however,  to  a 
oracn  inconvenience  and  loss  was  large  amount  was  still  often  re- 
hrmedy  «ecasiooed  to  the  ere-  tuned  by  the  assignees,  which  w^ 


Duiym         By  the  fbUowing  sectkm  10S»  the  conunissiooen  may 
^^^^     direct  any  money  to  be  iavested  in  the  purchase  of  ex- 

chequer  bills^  for  the  benefit  of  the  creditors ;  and  may  also 

inv(M^  io  ^^^^^  where  and  with  whom  such  eicchequer  bills  shall  be 
purchase     kq)t»  and  may  cause  the  same  to  be  sold,  when  it  shall 
^^^bUb    ^^^^  ^  ih&a  expedient  that  the  proceeds  should  be  a^in 
laid  out  in  the  purchase  of  others  for  the  ben^t  of  the 
creditors;  subject,  however,  in  evtary  case  of  this  kind  to 
the  control  of  the  Lord  Chancellor* 
Penalty  on       And  by  section  \0^^  if  any  assignee  shall  retain  (1)  in 
r^unine     ^^  hands,  or  employ  for  his  own  benefil^  or  knowingly 
money  in    permit  his  co*assignee  to  retain  or  employ,  any  sum  to  the 
hb  hands.   mQ^ont  of  100/.  of  the  bankruptfs  effects ;  or  shall  nq;lect 
to  invest  money  in  the  purchase  of  exchequer  biU%  when 
directed  as  above  mentioned;  -—such  assignee  will  he  liable 
to  be  chai]ged  by  the  commissioners  with  inlerest«  at  the 
rate  of  SO  per  cerU^  on  all  such  money  for  the  time  during 
which  he  shall  have  retained  or  employed  it,  or  permitted 
the  same  to  be  done,  —  or  during  which  he  shall  have 
neglected  to  invest  the  money  in  the  purchase  of  ex- 
chequer bills. 

This  enactment  will  be  construed  strict^  against  the 
assignees,  as  the  act  is  imperative;  and  great  mischief, 
indeed,  would  frequently  ensue  to  the  creditors,  If  assignees 
were  encouraged,  by  any  laxity  of  construction,  to  disregard 
regulations  so  important  to  the  general  interests  of  the 
creditors*     Therefore,  where  an  assignee  kept  346iL  in  his 

canoned   frequenUjr   considerable  parte  Baker^  18  Ves.  94^.    This 

losses  to  the  creditors;  and  the  uiduced  the legpilature,  Ait  ia  the 

oafy  means,  which  the  Court  had  49  G.  3.  c.lSK  $,4*  and.AOV  in 

to  deter  assignees  from  such  mis-  this  act  {geetUm  104.^  tp  impose 

conduct,  was  to  make  them  pay  a  screrer  pecuniary  pemlty  u^ 

interest  foraUmonev  wil&lly  re*  the  assignees  for  not  obpiis^.the 

tained  in  their  hanJs.    Ex  parte  directions  of  the  creditors  or  com- 

Lantf  1  Atk.  90.     Turner  v.  Towth'  roisdoners,  as  to  the  deposit  and 

iendt  I  C.  B.  L.  S74.    1  Cox,  50.  investment  of  the  money  belong 

1  Bro.  384.  HUliartPn  case,  i  Ves.  ing  to  the  bankrupt's  estate. 
69.  /Tmi^T.  Garraf^,  3  Bro.  460.        (1)  The  former   enactment  in 

Ex  parte  Edwardiy  6  Ves.  3.    Ek  the  49  6. 3.  c.  181.  s.  4w  was  if  hr 

parte  Towmeni^  15  Ves.  470.    Ex  should  wUftilfy  retain,  &c. 
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hands  tor  about  three  months,  though  without  any  evil  liviym 
intention  being  imputed  to  him  —  and  having  in  fiict  acted  pr^J^^ 

meritoriously  in  the  general  matters  of  his  trust,  —  he  was,     

nevertheless,  ordered  by  Lord  Eldon  to  pay  the  penalty  of 
20/.  per  cent.,  from  the  time  when  he  ought  to  have  paid 
the  m<Miey  into  the  bankers.  (1)  But  where  assignees  gave 
cheques  upon  the  banker  of  the  estate  to  an  agents  to 
enable  him  to  purchase  exchequer  bills,  pursuant  to  the 
commissioners'  order,  for  the  benefit  of  the  estate  —  and  the 
agent  received  the  money  and  converted  it  to  his  own  use, 
but  some  time  afterwards  replaced  it  at  the  banker's,  —  it 
was  held,  that  the  assignees  were  not,  for  the  acts  of  an 
agent  so  employed^  chargeable  with  the  20  per  cent  upon 
the  amount  of  the  monies  misapplied;  as  this  was  not 
a  wSfid  retention  or  employment  of  the  money  for  their 
own  benefit.  (2)  The  penalty  of  20  per  cent  is  to  go  in 
augmentation  of  the  general  estate  of  the  bankrupt,  and 
does  not  belong  to  any  particular  creditors,  as  a  com- 
pensation ibr  the  loss  they  have  suflered  from  the  acts  of 
the  asdgnee.  (8)  Where  an  assignee  died  after  the  mis- 
application of  monies  in  his  hands,  the  late  Vice-Chancellor 
thought  that  his  estate  was  liable  to  pay  the  20  per  cent 
upon  the  funds  misapplied,  though  the  amount  of  this 
penalty  could  not  be  considered  (as  the  amount  of  the 
misapplied  iiinds  was)  a  specialty  debt  againsjt  the  de- 
ceased assignee's  estate  (4) ;  but  Lord  Eldon  decided  in 
this  case^  that  the  estate  could  only  be  charged  with 
5  per  cent  (5)  The  penalty  is  meant  to  apply  to  a  solvent 
assignee  only,  and  is  not  intended  to  prejudice  the  general 
creditors  of  a  bardarupt  assignee^  against  whom  a  difierent 
penalty  is  imposed  by  the  I05th  section  of  the  statute. 
Tiberefcre,  where  the  assignee  becomes  bankrupt,  his  co-- 

(l)  Ex  parte  J?niy,  1  Rose,  144.    theie  circumttances,  be  more  liable 
(9)  Ex  parte   FFt/ttMon,  Buck,    to  the  penalty  than  he  was  before. 

197.     Quaere,  whether  though  the        (3)  lVackerbarihy,PowtllfBuck, 

word  uMful  is  omitted  in  the  new    495. 

statute,  the  assignee  would,  utuler       (4)  Ibid. 

(5)  /<i.2G.&J.  151. 
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Duiym 

eoUeoUng 

pp0periy. 


Where 
one  as- 
signee 
absconds. 


assigiiee  will  only  be  permitted  to  prove  for  tiie  aniDuiit  of 
the  money  so  mis-employed,  with  interest  at  SpercenLi 
and  not  to  include  in  the  proof  the  penal^  of  ^6  per 
cefi^(l)  In  order  to  charge  tlie  assignees  in  as  aOion 
wiih  the  20  per  cent  on  balances  retained,  it  seeni9}  thst 
the  commissioners  ought  previously  to  settle  an  aoooimt 
charging  them  with  such  interest ;  and,  as  it  is  in  the  nstnce 
of  a  penalty,  it  must  be  declared  on  spedalfyt  and  is  not 
recoverable  on  the  common  count  for  interest  (2) 

Where  money  was  deposited  in  the  Bank  in  the  naines 
of  three  assigneesi  and  one  of  them  absconded,  an  order 
was  made  by  Lord  Eldon,  that  the  Bank  should  pay  the 
cheques  signed  by  the  other  two  assignees*  (8) 


Whatmav 
be  proved 
against  an 
assignee. 


Bankrupt 
assignee 
not  en- 
titled to 
itividend 
till  when. 


Section  V.. 
When  Assignees  became  Bankrupt, 

The  bankruptcy  of  an  assignee  does  not  put  an  end  to  the 
trust;  and  the  money  which  he  has  received,  remaning  on- 
accounted  for  by  him,  may  be  proved  under  his  commission. 
The  proper  person  to  prove  is  the  solvent  co-asaignee;  and 
the  amount  of  the  proof  will  be  the  balance  dae  from  die 
bankrupt  assignee,  with  interest  at  5  per  cent.  (4)  But,  if 
a  proof  in  the  original  bankruptcy  be  not  made  until  after 
die  bankruptcy  of  the  assignee,  the  demand  of  a  creditor  (so 
proving  under  the  original  bankruptcy)  cannot  be  proved 
under  the  commission  against  the  assignee,  -—  and  oonse- 
quendy  will  not  be  barred  (5)  by  the  assignee's  certificate. 

When  an  assignee  becomes  bankrupt,  his  estate  will  not 
be  entitled  to  any  dividend  on  the  proof  made  by  him 
under  the  estate  of  which  he  was  assignee,  antil  (oil  re* 
imbarsement  is  made  to  that  estate  of  the  money,  whk^h  he 
had  in  his  hands  at  the  time  of  his  own  bankruptcy  (6); 


(1)  Ex  parte  GoldtmUk,  1  G.8cJ. 
405.;  and  see  post,  396. 

(2)  Beresford  v.  Birchy  1  Carring. 
N.P.573. 

(3)  Ex  parte  Hunter,  2  Rose,  565. 


(4)  ITackeT^riAv.PoweiiiBud. 
495.    Ex  parte  GoidsmWk,  supra. 

(5)  £x  parte  Sione^<mtc,Dwk. 
551. 

(6)  Ex  parte  BignM,  2  Mad.  470. 


fer  A. man  ought  net  lo  cone  9»^creiMor  upon  an  «8Uie^  Whm-   i\ 
ofwhichheishinwelf  aAA/or.(l)  .     SSJJl 

Wbere  two  of  three  assignees  became  banknipc,  the  ■- 

MlfCDtassigDeey  who  had  paid  a  debt  due  from  the  three  ^^^|.. 
to.  the  e^tat^  was  held  entitled  to  pro?e  a  third  of  such  nees  ba&- 
dsbt  against  each  of  their  estates.     And  if  either  of  the  ^^^' 
estates  proved  defwient,  it  seems»  that  he  would  not  have  signee  may 
bssD  restricted  from  proviog  a  moieQr  of  the  deficiency^  ^^^® 
against  the  estate  of  the  other  assignee.  (2) 

By  section  105.  of  the  new  statute,  if  any  as^gnee  shall  CertiAcBte 
retsin  m  his  hands,  or  employ  for  his  own  benefit,  any  sum  ^^^  ^^'^ 
to  the  amount  of  100/.  of  the  bankrupt's  estate^  and  become  net^  wl? 
banknipt  himself  being  so  indebted  to  the  estate  of  which  oiisapplies 
he  is  assignee,  his  certificate  will  only  have  the  effect  of  joes  not 
freeing  his  person  from  arrest  and  imprisonment ;  but  his  pw>tect  his 
fytwe  effects   (with  certain   exceptions)  will  remain  liable  eflects. 
for  so  much  of  his  debts  to  the  estate  of  which  he  was  as- 
signee, as  shall  not  be  paid  by  dividends  under  his  com- 
missioD,  together  with  interest  for  the  whole  debt.  , 

The  penalty  of  20  per  cent,  imposed  by  the  104^^  section^ 
H  has  been  already  (3)  observed,  does  not  apply  to  the 
case  oi  a  bankrupt  assignee ;  for  that  would  operate  as  a 
pr^udice  to  hb  own  general  creditors,  without  imposing 
scarcely  any  penalty  on  himself  for  his  default.  The  \OSth 
sedion,  therdbre,  provides  a  severer  penalty,  by  rendering 
ik  fotore  efi^cts  liable  to  the  extent  of  his  default,  not- 
withstanding his  certificate. 

By  a  general  order  (4)  of  Lord  Loughborough^  if  an  as*  Bankrupt 
sigoee  b^me  bankrupt,  he  is  to  be  removed,  and  ceases  to  f^^-^  .t 
bean  M«jgnp*?r  (5)     And  in  that  event,  as  well  as  in  case  of  mofed,  -  -^ 
bis  deaths  upon  application  made  to  the  major  part  of  the  ^^^''  '! 
commissioners}  and  signed  by  one  or  more  creditors,  who  pomt^ 
have  pioved'  under  the  commission  and  are  entitled  to  vote 

())  Et  parte  BM,  1 9  Ves.  29S.        (S)  See  ante,  399. 
£x  parte  Grakam^  3  V.  &  B.  138.        (4)  8th  March,  1794. 
?R<Me^74.  {sS  And  see  ex  parte  Newton^ 

(2)  Ex  parte  HuiUer^  Buck.  552.  1  Atk.  96. 

z  S 
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When        in  the  choioe  of  HBsignees,  the  commissioners  are  to  caiue 
?*^*^     notice  to  be  given  in  the  Gazette  of  the  time  and  place  to 

proceed  to  the  choice  of  a  new  assigdee^  instead  of  the  one 

become  bankrupt,  or  dead*  And^  as  this  g^ieral  order 
supersedes  thenecessity  of  a  peUtion  for  removal,  such  a 
petidon,  if  presented,  will  be  dismissed  with  costs.  (I) 


SKcmnv  VL 
Of  the  Removal  cf  Assignees. 


new  one. 


Lord  By  the  66/A  section  of  the  new  statute,  the  Lord  Chan- 

Cbancel-  ^^Qf  has  full  power  given  him,  upon  petition,  to  order 
vacate  any  any  conveyance  (2)  or  assignment  of  the  bankrupt's  estate 
convey-  ^  ^^  assignees  to  be  vacated ;  provided  that  no  title  of 
signment;  any  purchaser  prior  to  such  order  be  thereby  aiGfected,  and 
that  no  estate  previously  barred  be  thereby  revived.  (3) 
and  order    And  the  Chancellor  may,  also^  at  the  same  time  order  tbe 

^^?"^^    commissioners,  to  execute  a  new  assiimment,  of  the  debts 
sioners  to  '        ,  *  % 

execute  a  and  effects  unreceived  and  not  disposed  o^  to  any  other 
person  or  persons  to  be  chosen  by  the  creditors,  as  well  tf 
a  new  conveyance  of  the  real  estate  unsold,  or  not  cod- 
veyed.  And  if  such  new  assignment  shall  be  ordered,  tbe 
debts  and  pertonal  estate  of  die  bankfupt  are  declared  to 
be  thereby  vested  in  such  new  assignees.  The  commis- 
sioners are  directed,  also,  upon  such  removal  and  ap- 
pointment, to  cause  advertisements  giving  notice  thereof 
to  be  inserted  in  the  two  next  London  Cassettes ;  and  if  a 
new  conveyance  shall  be  ordered,  it  is  declared  to  be  valid 

(1)  Ex  parte  fKotfo,  1  Rose,  456.  auigmefa.    See  ex  parte  Cm^h 

(s)  Tlu8  is  an  exteniion  of  the  Bud(.siS.  In  re  GochUUU,  BttO. 

5G.  s.  C.50.  8. 3i.y  under  which  3SS.  note.    Ex  parte  BwiMffi 

statute  there  was  sometimes  a  dif-  6  Yes.  451.     Ex   parte    httm, 

ficulty  in  vacating  the  AayvoHl  md  IS  Ves.  271. 

«afe  to  the  assignees  of  the  ireehold  (3)  And  see  la    re  OvoidBU, 

property  of  the  bankrupt;  as  that  Buck.S23.  Ex  parte flanw^S Mai 

statute  only  spoke  of  vacadng  the  475. 
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wtthout  any  ooDveyance  from  the  former  assigneea*  pro-  Remaml. 
vided  tlml  the  order  for  vacating  any  bargain  and  aale  be 
enrolled^  and  that  any  new  bargain  and  sale  be  also  en- 
rolled in  the  same  court  as  the  first. 

The  power  possessed  by  the  Lord  Chancellor,  of  removing  Groimdi 
ass^eesi  will  always  be  exercised  in  a  case  of  gross  mis*  ,^0^^ 
conduct.  (1)  Thus,  if  an  assignee  makes  use  of,  or  trades  awgnees. 
with,  the  bankrupt's  property  for  his  own  benefit  (2),  per- 
mits improper  expenses  by  the  commissioners  (S),  or  pur* 
chases  an  estate  belonging  to  the  bankrupt  (4),  he  will  be 
removed;  and  in  the  last  case,  a  co-assignee  who  permitted 
such  pardbase,  was  also  ordered  to  be  removed.  So,  where 
an  assignee  refiises  to  act  (5);  or  is  proved  to  be  insolvent, 
or  to  have  compounded  with  his  creditors ;  or  where  an  ae- 
ooont  caimoc  be  ooni^eBiently  and  justly  taken  while  he 
re&niBs  assignee,"^ he  will,  also*  in  either  of  these  cases  be 
removed.  (6)  But  the  mere  drcumstanoe^  that  the  assignee 
has  an  unsettled  account  with  the  bankrupt,  or  that  his. 
debt  Buiy  be  disputed  by  the  creditors,  is  not  a  sufficicait 
cause  far  his  removal ;  unless,  indeed,  there  is  something 
in  the  nature  of  hb  interest,  rendering  it  impossible  to  take 
the  aooouBt  wiA  due  impartiali^  and  justice.  (7)  An  as- 
iAffM^  who  becomes  bankrupt,  we  have  already  seen,  is 
remofeaUe  under  the  general  order  (8),  which  supersedes 
the  necessity  of  a  petition  to  the  Chancellor  fi>r  that  pur- 
pose. And  an  assignee  pennanendy  residing  in  Scotland^ 
or  having  quitted  this  country,  will  be  removed  upon 
petitiaii;  for  the  Court  has  no  hold  over  him,  and  can 
reach  bwi  by  no  process  (9),  — and  in  such  a  case,  service 
of  the  petitioa  at  his  last  place  of  abode  will  be  deemed 

(1)  Ex  parte  IMIiefa^,  7Vhi.Ab.       (SlExpute  jrrr«£(fy,Buck.477. 

77.  IS  Vet.  15.  (6)  Ex  parte  jSWr<M«9  lsVe8.lo.; 

(t)  ExparteTVMmiieiK^  15Ve8.    and  see  ex  parte  JDeToifelylRoeey 

470.  3S4. 

(»)  7  Yin.  Ab.  77.  (7)  IWd. 

(4)  Bx  parte  Reynoldt^  5  Ves.        (8)  Ante,  548. 
707.  (9)  Ex  parte  Grey,  13  Ves.  S74. 
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lUmovfU^ 


May  be 
removed 
before  as- 
signment. 

As  to  the 

assi^ment 
to  the  new 
assignee. 


Where 
one  of 
several 
assignees 
refuses  to 
act. 


gogd  «entice.(l)  But  it  is  not  a  valid  gf^otfd  for  the 
removal  of  assignees,,  that  the  commissioners  improperiy 
i*gected  the  proof  q[  a  debt^  that  would  have  turned  the 
choice^  —  unless  the  rejection  was  fraudulent!  (2) 

The  bankrupt  cannot  petitioii  for  the  remov^  of 
assigneeSf  without  the  concurrence  o^  at  least*  one 
creditor.  (S) 

If  the  circumstances-  of  the  case  require  it^  an  assignee 
may  be  removed  by  the  Lord  Chancellor,  even  before  the 
execution  of  the  assignment  from  the  oomnBisrioneis(4), 
and  so  as  to  dispense  with  that  formality. 

Where  an  assignee  formerly  became  bankrupt  and  was 
removed,  his  assignees^  as  well  as  himself  were  obliged  tQ 
joiu  with  the  commissioners  in  executing  an  a8signmeiit(5) 
to  the  new  assignee,  who  might  be  chosen  in  his  room  under 
the  original  commission, — though  that  proceeding,  sincetbe 
5  G.2«  a  S0«,  appears  to  have  been  somewhat  unneces8ar;^.(6) 
Jn  subsequent  cases,  however,  where  assignees  were  dead,  or 
had  absconded,  or  from  other  causes  could  not  execute  the 
assignment  to  the  new  assignees,  the  Lord  Qianoelior, 
under  the  authority  of  the  5  6.  2.  c.  80.  s.  31.,  directed  the 
first  assignment  (9  be  vacated,  and  ordered  an  immediaie 
assignment  from  the  commissioners  to  the  new  assignee.  (7) 
And  this  practice  is  conformable  to  the  above  directions  oi 
the  present  statute. 

Where  one  of  three  assignees  refused  to  act,,  and  tbe 
estate  was  small,  and  would  have  derived  no  advantage 
from  the  choice  of  another  in  his  room,  the  assignment  and 
bargain  and  sale  were  ordered  by  the  Vice-Chancdior  to 
be  vacated,  and  a  new  assignment  and  bargain  and  sale 


(1)  Ex  parte  BonbonuSf  3  Mad. 
S3.    £x  parte  Corry,  Buck.  314. 

(2)  Ex  parte  Durent,  Buck.  201. 

(3)  Ex  parte  Toumtend,  Eden^ 
B.  L.  sd  ed.  222. 

(4)  Ex  parte  Shaw,  1 G.  &  J.153. 

(5)  Ex  parte  Newton^  1  Atk.  96. 


(6)  Per  Lord  Eldon»  in  re  (riwrf- 
dcbil.  Buck.  323.  in  note. 

(7)  Ex  parte  Bambrid^,  6  Ves. 
451.  Ex  parte  J&Kry,C.B?L.  276. 
Ex  parte  WUton^  ibid.  Ex  paite 
L^mon,  13 V^. 271.  Exparte^ 
gnu,  1  Ball  &  B.  218. 
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mule  to  the  two  actbg  assignees,  without  directing  a  new  BemtwaL 
choice  of  another  assignee.  (1) 

In  all  cases  where  an  assignee  is  removed,  an  action  for 
money  had  and  received  may  be  maintained  against  him  by 
tk  remaiamg  assignee.  (2) 

A  mere  order  of  the  Lord  Chancellor  for  removing  one  A  mere 
of  several  assignees,  not  followed  up  by  any  re-assignment,  renwv^*^ 
or  leleflEe,  of  such  assignee  to  the  remaining  assignees,  nor  does  not 
I7  any  new  assignment  by  the  commissioners,  does  not  ^J^  ^  ^ 
operate  to  divest  the  legal  estate  out  of  such  removed  estate. 
assignee.    And  therefore,  in  a  case  of  this  kind,  where 
the  remaining  assignees  (three  in  number)  brought  an 
actioD  of  trover,  though  there  was  no  plea  in  abatement  by 
the  defendant  to  the  whole  action,  they  were  held  entitled 
to  recover  only  three  fourths  of  the  property  for  which  the 
action  was  brought.  (3) 

If  an  assignee  applies  to   be  removed  upon  his  own  Where  an 
petition,  it  seems  that  he  should  make  an  affidavit,  that  he  ^'^^ 
does  not  apply  under  an  apprehension,  that  any  application  be  re- 
will  be  made  against  him  by  another  person  for  Aat  pur-  ™«>^®d. 
pose.(4)    And  whenever  an  assignee  wishes  to  retire,  he  will  Must  pay 
he  required  to  pay  the  costs  of  a  meeting  for  a  new  choice,  the  costs  of 
and  of  his  application  to  retire  —  as  well  as  to  give  security 
f  to  be  approved  of  by  the  Master)  (5)  to  indemnify  the  estate 
against  any  costs  of  l^al  proceedings  already  commenced, 
and  not  continued  by  the  new  assignee,  unless  the  Master  except 
reports  that  such  costs  were  properly  incurred.    He  must,  ^^®°' 
also,  permit  the  new  assignee  to  use  his  name  in  any  legal 
proceedings  already  commenced,  upon  being  indemnified 
by  the  new  assignee.  (6)     Where  an  assignee,  however,  is 
removed  for  the  convenience  of  the  estate  —  as  in  case  of 

(l)Ex  parte  JTerfiSty,  Buck.477.  (5)  The  commissioners  have  no 

(i)  ShmtAY.JamesonfFeake^SlS.  authority,  it  seems,  to  take  such 

1 E^.  1 14.  security. 

(a)  Bhram  v.  HMard^  S  East,  (6)  Elx  parte   TTutrlev^    Buck. 

W.  jji.     In  re  Roberts,  Ibid,  465. 

(4)  Ex  parte  Edwards,  6  Ves.  5.  3  Mad.  27S. 
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lUmomd.  infirmity— -he  does  not  pay  the  costs  occasioned  by  hu  re- 
moval,  as  he  does  when  removed  (1)  for  his  owncon- 
yebienee.  Nor  is  he  liable  to  the  petitioning  creditor  for 
his  bill  of  costs  as  taxed  by  the  commissioners,  unless 
there  is  a  charge  of  collusion  between  him  and  the  new 
assignee.  (2) 

(1)  AnoD.  5  Mad.  76.  (s)  In  re  OHitm,  1 0.ft  J.805. 
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CHAP.  XI. 

or  THE  ASSIGNMENT  BY  THE   COMMISSIONERS. 

PART  I. 

Sect.  1.  Of  Freehold  Properh/  generalbf^  and  the  Mode  ^ 
Convofance. 

2.  Of  Copyholds. 

3.  Of  Mortgages. 

4.  Of  Offices. 

5.  Of  Advcnosons. 

6.  Of  Beversions. 

7.  Of  Powers. 

8.  Of  a  Possibility. 

9.  Of  a  vc^mdary  Conveyance. 

10.  Of  an  executory  or  beneficial  Contract. 
\\.  Of  the  Estate  of  the  Wife^  and  Property  settled 
by  the  Bankrupt  on  his  W\fe  and  Children. 


IiAyiNa  considered  generally  in  the  preceding  chapter 
the  nature  of  the  interest  taken  by  the  assignees  under  the 
ass^ment  of  the  commissioners,  it  is  proposed  in  the  pre- 
sent one  to  specify  more  particularly  the  efiect  and  oper- 
ation of  the  assignment,  as  it  regards  the  Tarious  species 
of  the  bankrupt's  property,  dividing  the  subject  into  two 
parts;  viz. 

1.  As  it  affects  the  Bankrupt's  Real  Estate. 
S.  As  it  afiects  the  Personal  Estate. 
The  Seal  estate  may  be  treated  of  more  conveniently 
under  the  foregoing  heads. 
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Section  I. 

Of  Freehold  Property  generally^  and  the  Mode  of 

Conveyance. 

Commu-         By  section  64.  (1)  of  the  new  act,  the  commissionen  are 

rionere  to    directed,  by  deed  indented  and  inroUed  in  any  court  of 

assigiiees     record,  to  convey  to  the  assignees,  for  the  benefit  of  the 

the  bank-    creditors,  all  lands,  tenements,  and  hereditaments  (except 

lands,  &c.   copyhold  or  customary  hold)  in  England,  Scotland  (3)) 

Ireland,  or  in  any  of  the  dominions,  plantations,  or  oolonieS) 

belonging  to  his  majesty,  to  which  any  bankrupt  is  eatitkdt 

and  all  his  interest  therein,  of  which  he  might  have  db* 

posed  himself  —  as  well  as  all  such  lands,  tenemeats,  and 

hereditaments  as  he  shall  purchase,  or  which  shall  descend, 

be  devised,  revert  to,  or  come  to,  such  bankrupt  before  he 

shall  have  obtained  his  certificate ;  together  with  all  deedSf 

papers,  and  writings  respecting  the  same;  and  every  soch 

conveyance  shall  be  valid  against  the  bankrupt,  and  ail  ptf- 

sons  claiming  under  him.     Provided-,  however,  that  where) 

according  to  the  laws  of  any  plantation,  or  colony,  such 

conveyance  would  require  registration,  enrolment,  or  le* 

cording,  the  same  shall  be  so  done;  and  that^  prior  to  the 

same  being  done,  the  conveyance  shall  not  invalidate  the 

title  of  any  purchaser  for  valuable  consideration,  without 

notice  of  the  issuing  of  the  commission. 

Commb.         The  commissioners  have  no  estate  given  them  in  the 

nonen        bankrupt's  real  property,  by  virtue  of  this  enactment;  but 

(1)  This  aecdon,  (except  as  to  heritable  property  of  the  baokrupt 

the  provision  respecting  copyhold  in  Scotland,  though  it  was  con- 

and  colonial   property)   is  taken  sideted  to  impose  upon  him  a  le^ 

firom  the  isEliz.  c.  7.  s.  11.;  and  obligation  to  execute  the  proper 

5  G.  3.  c.  30.  8.  S6.  conyeyances,  and  do  the  necessary 

(S^  Previously  to  this  act,  a  com-  acts  for  transfenii^  such  property 

miteion  of  bankruptcy  in  England  to  his  assignees.    Bank  afScoUatd 

was  held  by  the  Court  of  Session,  v.  CvMert,  1  Rose,  46d.;  and  see 

not  in  Itself  to  operate  upon  the  SeUrigy.Jkmet,  2  Dow.  P.  C.  S50. 
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only  fipawer^  which  must  be  strictly  executed  according  to  FreekoUi 
the  directions  of  the  statute,  viz.  by  deed  indented  and  I^***^* 
KNRouED ;  otherwise  it  will  have  no  execution  or  effect  in    — * 
passing  the  estate.  (1 )    No  pcarticular  form  of  conveyance  ^q^]^' 
has  ever  been  prescribed  (by  statute)  for  the  commissioners  estate, 
to  convey  the  bankrupts  real  estate;  but  that  by  bargain 
and  sak  (2),  as  being  the  cheapest,  has  been  always  adopted 
hj  them.    Nor  is  any  particular  period  of  time  limited  in  Bargain 
die  above  section,  for  the  inrolment  of  the  conveyance;  but  ^,^^*iJ^ 
under  the  statute  of  37  Hen.  8.  c  16.  (which  applies  to  all  enrolled 
i^am  and  sales)  it  must  be  enrolled  within  six  months  ^'^^^ 
ai^  te  date,  or  it  becomes  null  and  void.  (S)    If  the  com- 
nissknen^  however,  were  to  adopt  any  other  form  of  con- 
^yano&diaii  that  of  a  bargain  and  sale,  such  conveycmce 
wi^t  be  eoroQed  at  any  period.   And  though  an  enrolment 
pursmnt  to  Ae  statute  of  enrolm^its  relates  back,  in  general, 
to  the  date  of  the  deed,  yet  in  bankruptcy  it  is  otherwise ; 
for  where  an  gectment  is  brought  up<Mi  a  conveyance  of 
the  commissioners,  and  the  demise  is  laid  after  the  date  of 
the  deed,  but  before  enrolment^  (notwithstanding  it  may  be 
dYdyeoroUed  afterwards)  the  ejectment  cannot  be  main- 
^^•(4)    The  bargain  and  sale,  therefore,  should  be 
^Q>^ed  irithont  delay ;  and  if  it  is  lost  without  enrolment, 
^  loni  Ghancellor  will  not  make  an  order  that  the 
ooanlei^iart  shall  be  carolled  as  the  original  deed.  (5) 

Where^  however,  lands  had  been  bargained  and  sold  by 
a  baakrapt  before  his  bankruptof^  though  the  enrolment  of 
die  baigain  and  sale  did  not  take  place  until  after  the 
haakmptcy-*— yet  it  was  held  in  tliis  case^  that  the  Qom- 
misskmers  had  not  power  to  convey  these  lands  to  the 
'ttagDees.(6) 

(1)  Perry  y.  Boweri,  T.  Jones,    dv,  19  Mod.  9.    BermetY.  Ckmiy^ 
19«-  Carth.  178. 

(2)  For  the  form  see  Vol.  II.  (5)  Ex  parte  RtAgoHy  Ambl.  ISO. 
[s)  Thomas  v.  FophoMy  DyeT;,    2  Com.  Dig.  S5. 

^^8-  (6)  AuSey  V.   Wakey,  Sir  W. 

(4)  1  Ventr.  360.  El&ot  v.  JDa».    Jones,  20S. 
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FfmMdM       The  baifiin  and  sale  does  not  (as  ^  aatigomeDt  does 
^^^'    with  regard  to  the  personal  proper^)  relate  back  to  the 
— —     act  of  bankruptcy ;  for  all  the  ml  estate  of  the  bsaknipt 
^P^^^J^    remains  in  him,  though  not  beneficially,  until  taken  out  o( 
and  8^6.     him  by  the  actual  execution  of  the  bargain  and  sde(l); 
and  therefore  a  demise  in  ejectment,  though  laid  ofterthe 
act  of  bankruptcy,  yet  if  it  is  before  the  date  of  the  baigaui 
and  sale^  has  been  holden  to  be  bad.    A  court  of  efdhfi 
however,  has  refused  to  dismiss  a  bill  of  foreclosure  sguart 
the  assignees  of  a  bankrupt  mortgagor,  on  the  ground,  thst 
it  was  brought  before  the  execution  of  the  bargain  and  sale 
by  the  commissioners,  and  that  the  assignees  had  no  is* 
terest  which  could  be  made  the  subject  of  foxieclasnre.(i) 
Operation.  As  the  conveyance  of  the  bankrupt's  lands  to  ^  asrignses 
operates  only  upon  those  estates,  of  which  the  baidaiipt  it 
possessed,  or  to  which  he  is  entitled  ai  the  time  of  easeutag 
the  deed, — if,  therefore^  any  &tnre  estates  oonie  to  kb, 
betweoi  the  time  of  the  baiigain  and  aale  and  the  time  d 
hb  obtaiiRiig  his  certificate^  there  must  be  a  new  eoa- 
veyance*  (3) 
Pteiess         But  the  convieyanoe  of  the  fineehold  pra|Miiy  pamsB  any 

2^1^^°'  cofUingeta  inierestf  wfaidi  the  bankrupt  may  have  ia  mj 
interest;     lands  or  tenements,  and  whidi  ia  vesAed  in  hhn  at  libe dsie 
of  his  bankmptqr.    Theoefore^  where  an  estate  was  settM 
to  the  bankrupa  for  life^  with  other  interffemng  naes,  ^ 
mainder  tohimsdf  infee^willlpowertodlallgetfaense6y— 
the  remainder  in  fee  was  heU  to  vest  in  the  aasignecs,  sad 
his  power  of  jrevocalaon  to  be  gone.  (4) 
andarigfat      A  fight  qf  adimi  is  within  the  policy  of  the  baaknpt 
of  action,    i^urg  •  0j^  therefore  a  rif^  to  bring  a  real  action  paeseihy 
the  general  words  hereditaments,  right,  dainiy  &&  ia  the 
bargain  and  sale.  (5) 

(I)  Doe  Y.  MUcheilj  ^'hL  dcS.  SS5.    lP.Wms.5S3.  KUiiig,l)8. 

446.  CarUttm  y.  Leigkitm,  9  Meriv.  667. 

(9)  BmnMdger. Piniom^ Bndc.  (4)  Lofi^71. ;  and  see  post,9e3. 

155.  (5)  Smiik  V.  Cqffim,  8  V.  &  B.  444. 

(3)  Ex  parte  Pnudfooi,  l  Atk. 


dfCkl.}        >      AS  TO  VBM'  BSAL  MTATE.  Mi 

A  iNdkrupt's  laads  are  not  Udbk  to  ft  debt  bj  tte^       i^yiaaU»\ 
judgment,  unless  executioD  is  taken  out  .upon  it  aiore  than  ^c. 
two  ealendar  months  before  the  openiiw  of  the  oom-  , — - — 
munoQ ;  aod  not  even  tben,  if  the  statute  or  judgment  q^^  iig^le 
creditor  had  notice  of  any  act  cf  beBkrupCar  at  the  time  to  a  ftt»* 
of  ievyiog  sodi  execution  i  for,  in  that  oase^  he  cut  only  jud^ent 
come  ID  pro  raid  with  the  rest  of  the  creditors.  ( 1 )    But  if  debt,ualeH 
8  Biatnte  be  extended  upon  the  bankrnpt'a  lands  before  the  p^^^i^ 
period  mentioned  in  the  act,  though  the  liberate  is  not  taken  out. 
nied  oat  till  afienvBcds^  —  in  that  case,  the  lands  are  bound 
by  tke  statnte.(2)    And  where  lands  descend  to  a  bank* 
nipt  as  hdr^  and  the  anoeslcv  was  indebted  at  the  time  of 
his  deat^  it  has  been  determined,  that  a  specialty  oveditor 
kas  tbe  «Mne  right  to  follow  the  real  assets,  or  their  specific 
pradoee,  in  the  hands  of  tbe  assignees,  as  if  the  heir  had 
9ot  beoome  benknipt.  (3) 

If  s  bankrupt  as  entitled  to  lands  in  jokit*tenaney,  and  As  to 
die%--*itiss&id(4)  by  BiUinghurst,  thatthereisjior^tof  l""^^'^ 
nivivorsfaip,  and  that  his  share  may  be  sold  under  the  nancy, 
commission ;  for  that  the  bankrupt's  moiety  is  bound  by  his 
bsaknftiy,  '--*  as  he  had  power  to  aell  it  in  his  lifetime,  and 
ra«ht  ksve  departed  with  it  (5)    It  seems  doobtfol,  how- 
evei^  if  tbe  bankrupt  died  bdnre  the  eeoeeution  of  the 
buiSBa  and  sale,  whether  audi  moie^  wonU  in  that  case 
PMs  u>  the  assignees ;  as  the  real  estate^  we  hasre  seen,  as 
oot  tm  then  taken  out  of  the  bankrupt  at  hw.  (6)    And  if 
the  bsqkrupt  dies  before  afigudicalaaB,  the  cosHUiission  being 
in  that  case  absolutely  void  (7),  the  whole  estate  would,  of 
coQfse^  ^  to  tbe  surriyi^g   joint^enant     As  a  valid 
Muaiarion  of  haiduniptqs  however,  followed  np  by  afll« 
judication   and  assignment,   operates  as  a  dissolution  of 

« 

(l}^<N0Amtf▼.  ITaMi,  iP.Wmik       (5)  C.  B.  L.  S79.    Good,  69. 

^*  Ofigbar  Y^  Dukeif  KentyikiiA.  sCom.Dig.SS. 
^7.;  and  lee  Me^etkn^U  (6)  Doe  ▼.  MUckell,  ante, 304. 

(s)  I  C.  B.  L.  375.  (7)  fix  parte  BetOe,  S  Ves.  &  B. 

(S)  Ex  parte  Morkm^  5  ¥efl.449.  S9.  2  Rose,  1 40. 

(4)Bilting.lll. 
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^Vv^ott    pftttDCisbip^  it  seems  to  be  agreed,  that  it  aba  mmn  s 
1^^"**^'    joinl-tenaBcy.(l) 

^         With  respect  to  estates  tail^  the  commissioii^rs  are  em* 

JjJ^  powered  to  convey  snch  estates  immediately  to  a  pmchasav 
estates  tail.  withoQt  induding  them  in  the  bargain  and  sale  to  the 
assignees,  of  the  general  freehold  property  of  the  baiArapt 
For  by  the  65ih  section  of  the  new  act  it  is  provided,  that 
the  commissioners  may  in  like  manner  by  deed  indeaied 
and  a:iroUed  (2)  make  sale,  for  the  benefit  of  the  creditors, 
of  any  lands,  tenements,  and  hereditaments,  situate  either 
in  England,  or  Ireland,  whereof  the  bankrapt  is  seised  of 
any  estate  tul  in  possession,  reversion,  or  remainder,  and 
whereof  no  reversion  or  remainder  is  in  the  crown,  of  the 
gift  or  provision  of  the  crown.     And  every  sudh  deed  witi 
be  good  against  the  bankrupt  and  the  issue  of  Us  bod;, 
and  against  all  persons  claiming  under  him  after  he  became 
bankrupt,  as  well  as  those  whom  the  bankrupt  by  fine» 
common  recovery,  or  any  other  means,  might  cut  of  or 
debar  from  any  remainder,  reversion,  or  oth^  interest  is 
such  lands,  tenements,  and  hereditaments. 
Where  Where  a  remainder-man  in  tail  becomes  bankrupt,  Ae 

remainder-  oommissioners  can  only  in  such  a  case  convey  a  base  fee; 
tail  bank-  <^^  ^^^^  where  a  joint  commission  issued  against  the  teoant 
rapt,  as>  fiMT  life  and  the  tenant  in  tail  in  remainder,  it  was  boldcDi 
^HeTnly  ^^^  ^^  assignees  only  took  an  estate  for  life  in  the  pre 
a  base  fee.  mises,  and  a  base  fee  in  remainder,  determinaUe  upon  the 
death  of  the  tenant  in  tail,  and  feilure  oi  heirs  male  of  his 
body.(S) 
Adeviseof  Bankruptcy  of  itsdf  has  not  the  effect  of  revokiog  > 
moked  ^    devise  of  the  bankrupt's  real  estate,  provided  the  ddits  are 

(1)  Evans  on  the  Bankrupt  Step  pears  to  be  taken;  bat  this  section 
tutes,  17.  note  (b>  is,  like  that  relating  to  the  bsBkr 

(2)  A  particular  period  of  time  rupt's  other  freehold  proper^' 
was  limited  for  the  enrolment  of  wholly  silent  upon  the  subfcct  of 
the  conveyance  of  the  bankrupt's  enrolment. 

estate  tail,  by  the  Si  Jac.  l.  c.  19.        (S)  Janrii  v.  TayteMr,  9  B.  &  A. 
s.  IS.  from  which  this  section  ap-    557. 
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sitiifad  iridioufe  liating  vemuM  to  soeh  estate;  Ah*  the  J^VwjtoMr 
statute  takes  the  property  out  of  the  bankrupt  ouiy.for  the  ^^^^^^* 
pvpoae  ef  paying  his  creditors;  and  from  the  moment 


that  the  dobcs  are  paid^  the  aasignees  are  mere  trustees  for  ^^|^* 
the  bnkmpty  and  can  be  called  on  to  convey  back  the 
snploi  proper^  to  him.(l) 

Wheie  an  assignee  diesy  and  the  bankrupt's  reri  estate  Where  an 
veiled  in  the  heir  c^the  assignee,  who  happens  to  ^'^'{^ 
bean  iafimV — &  petition  in  that  case  should  be  presented  to  ing  an  in- 
theXoid  Chancelior  to  order  the;  heir,  as  an  infiint  trustee,-  ^^^  ^^* ' 
to  eucateany  necessary  conveyance  to  a  purchaser;  but 
the  appKesdon  must  be  made  to  the  Chancellor,  not  as  ' 
sttOfiQ-iMuAroptcy,  but  under  the  statute  of  die  7  Ann. 
al9, fulsring  to  infimt  trustees  and  mortg8gee&(2) 

By  ^edjon  81.  of  the  new  act,  all  conveyances  by  a  bank-  Convey- 
mpt^  tad  aB  esecntions  and  attachments  against  his  lands  ^^'J?^' 
and  teiM&KDta  bandjlde  eacecuted  or  levied  more  than  two  two 
caleadsr  months  before  the  issuing  of  the  commission,  are  {!^'^^\|^ 
dnlandto  be  valid,  notwithstanding  uiy  prior  act  of  bank*  commifr- 
ropu^y  provided  the  party  had  not  at  the  time  notice  of  ^^o»  ^^^^ 
^7  prior  set  of  bankruptcy. 

^^  for  the  better  security  of  the  purchasers  of  the  Lord 
Inhnpt^  estote^  it  b  by  the  7Sth  section  of  the  statute  ^^^^ 
^DMtM^  that  the  Lord  Chancellor  may,  upon  the  petition  order 

<«  the  oanknqsra  estate,  (if  the  banknq)t  shall  not  try  the  any  con- 
^niUBtf  of  the  commission^  or  if  there  shall  have  been  a  veyance. 
verdict  at  law  establishing  its  validly)  order  the  bankrupt 
^  job  in-  any  oonvejwnce  of  such  estate,  or  any  part 
thereof  t  and  though  be  should  &il  to  comply  with  such 
Older,  the  bankrupt,  nevertheless,  and  all  persons  claiming 
mder  him,  will  be  estopped  from  objecting  to  the  validity 
of  sach  conveyance ;  and  all  estate^  nght,  or  title  of  the 

■ 

mCkmmmY.CkarmmhUVes.       (2)  Ex  parte  Beddom,  iRose, 
^so.  310.    Ex  parte  Kirk,  Buck.  478. 

A  A 


8M  ov  YHB  AtnaKMEirr        [CiLU.Ptl. 

bnkni|it  will  be  as  efibetoally  barred  by  such  order,  as  if 
the  oonveyanoe  had  in  fiict  been  executed  by 


toapuiv 


Section  II. 

Copyholds      In  order  to  esTe  the  expense  of  more  than  one  fine  to 
Ivyed  bT'  ^®  ^^^  ^P™  ^®  conv^ance  of  the  bankrupts  oc^hold 
tiiecom-     estate^  that  species  of  property  is»  as  we  hare  already 
seen  (l^  expressly  excepted  out  of  the  general  oonTeyance 
of  the  bankrupt's  real  estates  to  the  assignees.    For,  if  it 
was  oonreyed  to  them  along  with  the  fireehold  propert^i 
they  could  not  make  a  good  tide  to  a  purcbaaers  without 
first  being  admitted  as  tenants  to  the  lord,  and  then  wx* 
rendering  to  the  purchaser;  and  as  a  fine  is  payable  Id  the 
lord  upon  every  admittance,  there  would  thus  be  two  fines 
paidf  before  the  purchaser  could  be  efibetoally  admitted. 
This  inconvenience  was  adverted  to  so  long  ago  as  in  the 
time  of  Lord  Hardwicke  (2),  who  reconmiended  the  oom- 
miasioners  to  do  then,  what  thqr  are  now  expressly  directed 
to  do  by  the  provision  of  the  present  statute ;  —  namelj^ 
to  except  the  copyholds  out  of  the  general  conveyanoe  to 
the  assignees,  and  to  convey  them  to  a  purchaser  in  the 
fiu:st  instance. 

Thus,  by  the  68M  section  of  the  new  act»  the  oommis- 
sioners  are  directed,  by  deed  indented  and  enrolled  in  an; 
court  of  record,  to  make  sale^  for  the  benefit  of  the  cre- 
ditors, of  any  copyhold  (S),  or.customaryhold  lands^  or  of 

(1)  Section  64.  ante,  348.  tion  of  the  5  0. 9.  c. SO.  a.  96.;  b; 

(8)  Drury  V.  Jfoim,  1  Atk. 96.;  which  the  cooiini»oiieri  mgt  di- 

and  aee  ex  parte  Harvev,  Buck,  rected  to  asnga  all  the  bankrupt's 

443.    Ex  parte  HolUmd,  4  Mad.  estate  to  the  assignees.    And  see 

463.  The  pracdce  adopted  in  con-  I  Christian's  B.  L.  1 5. 47S. 

sequence  of  this  recommendatbn  (3)  Of  all  the  former  faankiapt 

of  Lord  Hardwicke,  seems,  never-  acts  previous  to  the  5  6. 4.  c.  9S. 

theless,  to  have  been  incorrect,  copyholds    were    only   expressly 

according  to  the  strict  construe^  named  in  the  IsEliz.  c.7.s.3. 

14 
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mj  hiUrait  to  whidi  the  bankrapt  is  entidlBd  tiiemt^  mi  Gap^hMk. 
tlierebjr  to  eDtide  or  Mthorise  any  penbn  on  tkeir  behalQ  ^ 

to  gumnder  the  same  fiir  the  parpoae  of  any  putehalfel' 
beiflg  admitted  thereto. 

And  far.  the  protection^  alao^  of  the  lordt  of  whom  aueft  Purcbaser 
oopjrhoU  estates  are  held,  it  is  enacted^  that  eVe^  sneh  ^^X 
poithsaer  shall,  before  he  enter  ibto  kA  take  any  profit  of  with  lord 
tbe  ssme^  agrse  and  oomponnd  mth  die  knfd  for  fine^  wd^^ 
doeS)  sod  other  services,  as  theretofore  have  been  nsaalty  to  be  ad- 
pwd  for  the  same ;  —  who  shall  therenpoti,  at  the  nexft  0t  °**"^- 
my  sobseqoent  court  to  be  holden  for  the  manor,  grant 
onto  socfa  T^idee  upon  request  die  siud  copyhold  lands, 
for  soeh  estate  or  interest  as  shaU  have  been  so  sold  to 
him,  lesendng  the  ancient  rents,  customs,  and  services, 
and  sball  admit  him  tenant  of  die  same. 

If  the  vendee  tenders  to  the  lord  a  competent  fine,  which  When 
die  lord  refiises,  and  will  not  admit,  the  vendee  may  never-  "i^l^!?^ 
theless  enter  (1)  without  admittance;  for  thou|^  a  pur-  admit- 
chaser  cannot  in  gmeral  enter  and  take  the  profits  before  ^^^^* 
admittance  yet  this  is  only  a  regulation  for  the  benefit  of 
the  lord,-^  the  estate  being  out  of  the  bankrupt  immediately  Relation 
by  tbe  haigain  and  sale,  and  vesting  in  the  purchaser  when  ^^-^^^ 
admitted,  by  relation  from  the  bargain  and  sale^  so  as  to  nle. 
avoid  aoy  intermediate  claims.    Thus,  if  the  bankrupt  die 
between  tbe  bai^gain  ttid  sale  and  the  admittance  of  the 
purchaser,  and  the  custom  of  the  manor  is,  that  the  wife  of 
any  copyholder  dying  tenant^  shall  be  entiUed  to  hor  free* 
bench,  yet  tbe  wife  of  tbe  bankrupt  in  this  case  will  not  be 
^tled  to  be  so  endowed.  (2) 

And  where  a  bankrupt  was  endded  to  a  copyhold  estate —  When 
<>oder  a  devise  to  testator^s  wkfe  for  life,  remainder  to  the  ^V^ 
l^nifariipt  and  the  heirs  of  his  body,  with  remainder  over  in  being  ad- 
<te  the  haakntpt  should  die  without  issuer  or  should  not  nutted, 
swive  his  mother. —  and  there  was  no  cnstom  in  the  manor  2be  bar^*^ 

^  entail  copyholds  -r-and  the  bankrupt  survived  bis  mother  gain  and 

lalf- 

(0  Stones  127.  (S)    Parker  v.  Blecke^  Cro.  Car. 

568«  Sir  W.Jones,  451. 
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C^^pUs.  and  had  isme,  bat  cUed  without  bang  admitted, 

any  baigaio  and  sale  was  executed  bytheoommissioDeis,— 
it  was  held,  that  the  bankrupt  tock^  under  these  drcom- 
stanoesy  a  fise  simple  condidcHial  at  common  law;  and  that 
the  commissioners  might  execute  a  valid  conyeyance  of  the 
estate^  noCwithstandii^  his  deatfat  pursuant  to  the  provison 
of  the  iJacl.  al5.  s.17.  (contained  in  the2eA9edm<i 
the  new  statute),  which  authorises  the  commissioDers  to 
proceed  in  the  oommissicNii,  when  the  bankrupt  dies  after 
abjudication,  as  they  mig^t  have  done  if  he  were  liviiig.(l) 


SscnoN  IIL 
Of  Mortgages. 

As^gnees         By  seclbm  70.  of  the  new  act,  if  the  bankmpt  shall 
traLr        ^^^  granted,  conveyed,  assured,  or  pledged  any  t«al  or 
money        persmial  estate,  or  have  deposited  any  deeds  upon  con- 
^r^ige.    *^*^*  ^^  power  of  redemption  at  a  future  day,  by  payment 
of  money  or  otherwise,  the  assignees  may,  before  the  time 
of  the  performance  of  such  condition,  make  t^ider  or  pay- 
ment of  money,  or  other  performance,  according  to  such 
condition,  as  fully  as  the  bankrupt  might  have  done ;  aod 
after  such  tender,  payment,  or  performance,  may  sell  and 
dispose  of  such  real  or  personal  estate  for  the  benefit  of  the 
creditors. 

But  must  The  asngnees  have  always  been  considered,  to  be  entitled 
iSeiTup  ^  *^®  equity  of  redemption  of  a  mortgage  made  by  the  bonk- 
to  redemp.  nipt.  (2)  But  they  cannot  redeem,  without  paying  interest 
^^  up  to  the  time  of  redemption.  (S)  And  where  a  bankrupt 
twomort-  "*®^®  ^^®  mortgages  to  the  same  mortgagee  of  two  several 
gages.  estates,  and  one  of  the  estates  was  deficient  in  valoe^  and 
the  assignee  filed  a  bill  to  redeem  one  mortgage  only,  the 

(1)  Doe  J.  Oark,  5  B.  &  A.  458.    (3)  7  Vin.  Ab.  lOO. 

(2)  Vandenanker   y.  Desbrough, 
2  Vem.  96. 
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Court  said,  that  if  the  assignee  would  redeem  one,  he  must  J^ort- 
redeem  both.  (1)  ^^^' 

If  a  tenant  in  tail  makes  a  mortgage  for  years,  and  after  Where  tB- 
becomiDir  bankrupt  dies  without  havins  suffered  a  re-  nantintail 
coyery,  bis  assignees  are  entitled  to  the  estate  free  of  the  within 
mortgage;   for  a  tenant  in  tail,  without  aufiering  a  re-  Bu^^nqga 
ooverjr,  can  only  afiect  the  estate  for  his  life;   and  after        ^^* 
his   death   the    mortgagee's  title  is  consequently  at  an 
end.  (2)    But,  if  the  mortgage  deed  in  such  a  case  contun 
a  covenant  for  farther  assurance,  -*-  it  has  been  held,  that 
the  mortgagee  would  then  be  entitled  to  retain  his  security 
agamst  the  assignees ;  on  the  principle,  that  they  are  bound 
by  the  same  equity  as  the  mortgagor.  (3) 

Where  a  bankrupt  deposits  a  lease  as  a  security  for  A«  to  an 
money,  withoot  making  any  mortgage  or  assignment  of  it.  2^ 
the  legal  estate  is  strictiy  vested  in  the  assignees.  (4)    But, 
as  sodi  a  dqposit  amounts  to  an  equitable  mortgage^  and 
the  assignees  have  no  right  to  the  estate  until  the  money  is 
repaid  (5),  the  Lord  Chancellor  will,  on  petition  of  the 
creditor,  prevent  the  assignees  from  disposing  of  the  legal 
estate  to  his  prejudice,  and  will  order  the  lease  to  be  sold 
for  the  ben^t  cf  the  creditors,  in  the  same  manner,  as  in 
the  case  of  a  legal  mortgage.     So  where  a  bankrupt  had  Wbene 
mor^aged  copyhold  lands  —  but  the  surrender  was  n^  Stewed 
lected  to  be  presented  within  the  time  limited  by  the  cus-  without 
Um^  and  the  bankrupt  afterwards  died,  —  die  Court  of  >unreader. 


(I)  JPf^v.Oftf/iottr,  sVem.386.;  table  mortgage  is,  ex  vi  iemam, 

and  see  WURi  v.  Lugg,  S  Eden's  held  to  imply,  an  agreement  to  do 

Rep.  78.  note.  all  legal  acts  to  g^ve  validity  to  the 

(i)  Bedt  V.  Welth,  I  Wils.  276.  assurance.    See  Evans's  Bankrupt 

(s)  Fye  V.  BaiAwk,  5  Bra.  594.  Statutes,  75.  note  (1 1  > 

Edaanb  v.  Jm^ebee,  dted  S  Bro.  (4)  Mattair  v.  Roe,  S  Esp.  105. 

652.    This  distinction,  as  Sir  W.  (5)  Bustel  v.  Rutsel,  1  Bro.  269. 

Evaoi  has  justly  observed,  does  and  cases  there  cited.    Ex  parte 

not  seem  tn  practice  to  be  very  Comme,  9Ves.  115.    Ex  parte  We* 

importaiity  as  there  is  never  any  tkerjiS,    11  Ves.  398.    Ex  parte 

legjSl  mortgiag^  without  a  covenant  Hedgh,  ibid,  403. 
for  further  assurance ;  and  an  eqtd' 
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Cbaao^  would  mit  penoit  tlie  assignees  to  take  advsn^ 
tage  of  the  defied.  (1) 

Whea  the  mcnlgagor  ia  possession  is,  by  egress  con- 
tract, tenant  at  will  to  the  morligageey  it  has  been  held,  dut 
the  mortgagee  is  not  entided  to  the  crops  iqMm  the  mort- 
gfl^ed  pfremises,  at  the  bankruptcy  of  the  mortgagor,  or  at 
the  time  of  the  order  for  sale  by  the  commissioneis.  (i) 
And  where  the  tenant  in  possession  of  mortgaged  prvpnisss 
paid  rent  to  the  assignees  of  the  mor^;agor,  tliou^  after 
nolioe  to  pay  rent  lo  the  mortgagee,  —•  the  Court  refused 
to  compel  the  assignees  to  refiind;  for  amortgi^r,  reoeiT- 
ing  rent,  has  never  been  coDsid«ied  a  trustee  for  the  mort- 
gagee. (8) 

Where  the  mortgagor  becomes  bankrupt  after  »  hiH  of 
foreclosure  is  filed  against  him,  and  then  a  sapplementol 
bill  is  filed  against  him  and  his  assigQees,v—  the  OEMiit  will 
not,  on  the  applioadcHi  of  the  assignees  attme^  make  an  im- 
mediate decipee  under  the  7  6«  2«  c  SO.  s.  8.,  as  to  the  v^X 
of  redemption,  on  payment  of  principal  and  interest  daeoa 
the  mortgage.  (4) 

For  further  information  as  to  creditors  holding  a  kgsl 
or  equitable  mortgage,  the  reader  is  referved  back  ti 
Chapter  IX.  Section  6.,  where  the  subject  has  been  abeadj 
fhliy  considered. 


Section  IV. 
QfOffites. 

An  office  The  commissioners  may  make  sale  of  offices  of  inheiit- 
1121^^^  ance  Hud  terms  of  years,  which  are  held  by  the  bankrap^ 
at  the  time  of  his  bankruptcy,  and  from  which  any  benefit 

(1)  Tttyhr  V.  Whetkr,  sVem.  (5)  Ex  parte  WUwn,  sV.^Bl 
565.  S5S.  lRo0e,444. 

(2)  Ex  parte  Tempie,  1  G.  &  J.  (4)  Gwih  ¥.  Thtnuh  ^^^'  ^ 
t\S,i  and  see  Hodgitm  ¥.  Ga«-  S^  18S. 
ccigtte^  5  B.  &  A.  88. 
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18  demedf  exoqit  offices  touchiBg  or  ccmoeniing  die  ad-  Qfioei. 
miDbtratioii  or  execution  of  justice ;  —  which  hitler  de-  thcadmi- 
scriptkm  of  offices  are  expressly  prdiibited  to  be  sold  by  nittratioii 
the  5  &  6  £dw,6.  c  16.    The  proper  coarse  of  proceed-  ^^f^ 
iDg  in  these  cases  (as  recommended  by  Lord  Hardwicke)  prooeed- 
is  tor  the  assignees  to  settle  the  price  with  a  porchassr,  and  >°S- 
then  to  propose  him  for  the  approval  of  the  person  having 
the  power  of  admission^  —  upon  which  the  bankrupt  -must 
surrender  the  office  in  his  favor;  otherwise  the  Lord 
Chancdlor  will  compel  him  to  do  so^  under  pain  of  impri- 
sonment. (1) 

The  place  of  under^marshal  of  the  City  of  London,  What  as- 
which  is  merely  an  office  of  police^  and  which  was  pui^  ngnsfal^ 
chased  by  a  bankrupt,  and  held  quamdiu  se  bene  gesserit^ 
has  been  held  to  be  assignable.  (2)  So,  also,  the  place  of 
one  of  the  geniUmen  pensumers  (9),  as  well  as  the  office 
of  taking  care  of  the  palace  and  House  of  Lords,  have 
been  bolden  liable  to  creditors.  (4) 

Bat  the  office  of  sarjeant  at  amu  of  the  City  of  London,  what  not 
thoo^  it  is  purchased  for  a  sum  of  money,  and  is  also  asngosble. 
holden  ^putrndiu  se  bene  gesseritj  has  been  determined  to  be 
not  asagnable  (5),  on  the  ground  of  its  being  one  that 
ooocened  the  administration  of  justice.  (6)  And  the  same, 
with  respect  to  the  office  of  one  of  the  sworn  clerks  of  the 
nx  derld  office.  (7)  So,  the  full  pay  or  half  pay  of  an 
qffieer  in  the  arm/  (8)  has  been  held  to  be  not  assignable, 

{l)  1  Atk.  210.  Ambl.  73.   1  C.  ofiice  like  that  of  serjeant  at  arms ; 

B.  L.  985.  one  may  be  considered  a  criminal^ 

(5)  Ex  parte  Bvilery  1  Atk.  SIC.  and  the  other  a  ckiU  office. 
215.  Ambl.  78.  (7)  Brittou^t  case,  1  Atk.  812. 

(3)  Ex  parte  JoyueSf  1 C.  B.  L.  (8)  Mr.  Justice  Buller,  in  one 

283.     Ex  parte  GUbee,  ibid.  case  (FTarly  v.  Odium,  5  T.  R.  68 1.) 

(4) Sehekagery.BUKkerb^flYes.  seemed  to  think,  that  though  an 

S47.  oi&cer  could  not  assign  his  pay, 

(5}  1  Atk.  212.  yet  he  might  assign  such  arrean 

(6)  Not  more,  however^  it  is  of  it  as  were  actually  due ;  but  in 
apprehended,  than  that  ot  vnder  Cathcarty,BlackuH)od,(mfii.,)itwBB 
martkai^  for  an  office  of  police  principally  the  arr^arf,  that  seemed 
seems  as  much  connected  with  the  to  have  been  in  question. 

ition  of  justice,   as  an 

A  A  4 
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«nd  this  upon  principIeB  of  public  policy.  (1)  Thepkoe 
of  a  jem  broker^  also^  in  the  city  of  London)  has  bee& 
holden  not  assignable;— though  this  was  considered  to  be 
no  cffice  at  all  —  such  a  person  being  merely  ooe  of  a 
particular  description,  and  of  a  limited  number,  who  an 
as  brokers  by  the  Court  of  Aldermen.  (^) 


SSCTION  V. 

Of  AdoaiDsons* 


Commit.         Where  the  patron  of  a  living  becomes  bankrupt,  the 
m.^^ii      commissioners  may  sell  the  adocmson  :  *—  and  so  with  re- 

UJBV  8611  __        ,• 

an  advow-  spect  to  a  right  of  next  presentation  to  a  living.    Butu 

BOD,  or       ^Q  church  be  void,  then  the  presentation  cannot  be  sold; 
next  pr^     g*      %         •»  rii-  »»»\         jl 

lentation,  jor  the  void  turn  of  a  church  is  not  valuable  (S) ;  and  the 

^h^^^h^   bankrupt,  therefore,  in  that  case  is  entitled  to  present   For 
void.  the  Tith  section  of  the  new  statute,  enabling  assignees  to 

execute  powers  (4)  vested  in  the  bankrupt,  contains  an  ex- 
press exception  of  the  right  to  nominate  to  any  vacant 
ecclesiastical  benefice. 

If  a  clergyman  be  bankrupt,  his  living  is  liable  to  a 
sequestration ;  and  the  proceeds  are  distributable  amongst 
his  creditors.  (5) 

(1)  Cathcart  v.  Blackwood,  1  C.  (9)  Ex  parte  Lyom,  Amhl.89.; 

B.L.284.  In  re  iTeniitfiy,  ib.  And  and  see  an  able  note  of  Sir  W. 

see  Flarty  v.  Odium,  3T.R.681.  Evans,  in  his  CoUectiOD  of  the 

Lauderdale  v.  Duke  of  Montrose,  Statutes  on  Bankruptcy,  B.  L.  15. 

4  T.  R.  S48.    Barwick  t.  Read,  as  to  what  offices  are  and  are  not 

1  H.  B.  627.    Stone  v.  Lidderdale,  assignable  under  a  commissioii,  in 

2  Anst.  57^.  Contr^  Stuart  v.  which  he  expresses  a  doubt  that 
Tinker,  2  BI.  640.  as  to  cases  of  Lord  Hardwic^e's  decision  in  a 
insolvent  debtors.  But  now  by  the  parte  Butler,  supra,  will  not  stand 
last  Insolvent  Act,  (7  G.  4.  c.  57.  the  teat  of  fair  and  deliberate  ju- 
6. 29.)  a  certain  portion  only  of  the  didal  inquiry. 

pay  of  an  insolvent  officer  in  the        (5)  Gibs.  794.    1  Bum's  Eccle- 
army,  or  navy,  can  be  assigned    siastical  Law,  195. 
under  particular  restrictions,  for        (4)  See  post,  362. 
the  benefit  of  his  creditors.  {5)  Ex  parte  MeymoU,  l  AtL 

200.;  but  see  ante,  p.  20. 
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Section  VI. 

As  the  oommissioners  are  by  section  64.  (1)  empowered 
to  0QQ?ey  all  the  interettt  to  wUcb  any  bankrupt  k  entitled 
in  any  lands  or  hereditaments)  and  which  he  may  by  law 
dispose  oi^ — it  seems  to  follow,  that  they  may  convey  a  re- 
^fowmf  or  remainder^  of  the  bankmpt  (as  well  as  lands  in 
possesaon),  or  indeed  any  future  interest  which  is  vested  in 
the  bankmpt  at  the  time  of  the  issuing  of  the  commission  — ** 
such  as  a  term  to  commence  in  Juturo.  (2) 

And  the  %6ik  section  of  the  new  statute^  as  has  been 
already  stated  (S),  expressly  enables  the  commissbners,  in 
the  case  of  an  estate  tail  erf"  the  bankrupt,  to  make  sale  of 
soy  rerersbn,  or  remainder,  o^such  estate^  whereof  no  re- 
^fstwa  or  remainder  is  in  the  crown. 


SscnoK  VII. 
Of  Pcnoers* 

When  SL  power  of  appointment  was  vested  in  a  bankrupt,  Fomier 
it  seems  to  have  been  for  some  time  a  point  unsetded,  uncer- 
whether  the  bargain  and  sale  of  the  commissioners  had  the  to  tlie. 
same  operation,  as  a  due  execution  of  the  power  by  the  vesting  of 
bankrupt  (4)     In  one  case  it  was  decided,  that  a  bank-  ^^^^ 
nipt,  who  has  an  absolute  power  of  appointment,  could  signeea. 
not  be  compelled  by  a  decree,  on  a  bill  in  equity  filed 
against  him,  to  execute  such  power  in  favour  of  his  as- 
signees. (5)     In  a  subsequent  case^  however,  in  the  King's 
Bench,  where  the  bankrupt  was  seised  of  a  life  estate  with 

(i)  Ante,  348.  (4)  Sugden  on  Powen,  154. 

(2)  2  Com.  Dig.  25.  Good.  88.  (5)  Thorpe  v.  GoodaU,  1  Rose, 

(3)  Ante,  352.  43.  17Vcs.270. 
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PostiNSiy.  nnd  assign  the  bankrupt's  properqr,  -*  that  the  oonstnictioQ 
of  the  new  statute  will  be  as  extensive  in  this  respect}  as  if 
those  words  had  been  retained  in  it. 
A  pom-  But,  as  a  possibility  (coupled  with  an  interest)  is  by  law 

fliirnaUe!     devisable  ( 1 ),  it  would  seem  to  follow  on  that  ground  alone, 
that  it  may  be  also  assigned,  with  the  other  disposable 
property  of  a  bankrupt,  for  the  benefit  of  his  crediton. 
And,  where  there  was  a  devise  to  such  of  the  children  of 
A*  as  should  be  living  at  her  death  — and  A.  had  issue 
(amongst  others)  B.,  who  became  a  bankrupt,  and  got  bis 
certificate  allowed— -after  which  A.  died,  — it  was  hdd, 
that  the  assignees  in  this  case  were  entitled  to  the  bank* 
rupt's  interest;  for  that  he  himself  might  in  his  mothei^s 
lifetime  have  released  such  interest,  —  and  that  the  oonunis^ 
sioners  were  therefore  enabled  to  assign  it.  (2) 
But  not  The  possibility,  however,  must  be  such  an  interest  as 

^J^^^  can  be  assigned,  or  released.  Therefore  the  mere  possi* 
^^^ntf  tHiity,  or  eapecUmof^  of  inheriting  an  estate  generally  as 
ing  an  ii^f  at  law — there  being  no  persona  des^nata^^  CBnooibt 
assigned  by  the  commissioners.  So  that  if  an  estate,  onder 
these  circumstances,  comes  to  the  bankrupt  after  he  bas 
obtained  his  certificate,  neither  the  conmussioners,  nor  the 
assignees,  have  any  control  over  iL  (S)  But,  if  the  estate 
descends  to  him  before  his  certificate^  it  will,  in  that  case^ 
pass  to  his  assignees  under  the  64M  section  of  the  nev 
act* 

A  polic!^  ^insurance  effected  by  a  bankrupt  on  Ins  own 
life,  passes  to  his  assignees,  however  small  the  apparent 
value  of  it  may  be.  (4) 

(1)  Roe dem, Perry Y.  Jones f  I H,  and    see    CarUton    ▼.    Leigkon^ 
B.  SO,    Jonet  y.  Roe,  S  T.  R.  88.  5  Meriv.  671. 

(2)  H'^gden  v.  Wmamtoit,  5  P.  (4)  Sckondler  v.  Wmet,  iCwip. 
Wbm.  13i.  487. 

(3)  Moih  v.  Frome,  Ambl.  594.; 
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Section  IX. 
Of  a  voluntary  Conveyance. 

(And  see  post,  S80.  as  to  Personal  Properly  frandu" 
lently  delivered  in  contemplation  of  bankruptcy.) 

%  the  7Sd  section  of  the  new  act,  if  any  bankrapt,  Convey^ 
being  at  the  time  insolvent  (1),  shall  (except  upon  the  mar^  ??5f  ^^ 
riage  of  any  of  his  children,  or  for  some  valuable  consider-  without 
ation),  have  conveyed,  assigned,  or  transferred  to  any  of  c<>n»i<lcr- 
his  children,  or  any  other  person,  any  hereditaments,  &c.,  rbeing  at 
die  commissioners  have  power  to  sell  and  dispose  of  the  pe  time 
same;  and  such  sale  is  declared  to  be  valid  against  the  v^J^ 
badkropt,  and  such  children  and  persons  claiming  under 
him. 

A  voluntary  setdement,  or  purchase,  for  a  wife^  made  A  volun- 

qfter  marriaire.  has  been  held  to  be  included  in  this  power  *"y  •ctd^ 
,^*  .    .  t  •        \.   t      mentona 

given  to  the  commissioners,  upon  the  construction  of  the  wife  ^Ur 

words  **  children  or  any  other  person,**--^  which  are  copied  nianTa» 
by  the  above  section,  fix>m  a  former  (2)  act    And  where  a  above 
deed,  by  which  the  bankrupt  conveyed  his  real  estate  to  iection. 
trustees  for  the  benefit  of  his  wi£e  and  children,  was  ex- 
pressed to  be  made  "  in  consideration  of  Bs.  and  ^  other 
vaUmbk  ccvmderations^^  —  Lord  Hardwicke  said,  that  this 

(I)  Tliese  words  were  not  in  1  Bro.  ISO.     OUntter  v.  Hewer^ 

the  1  Jac.  1.  c  15.  8. 5^  from  which  8  Yes.  195.  9  Yes.  12.  1 1  Yes.377.) 

tins  section  Is  taken,  and  which  though  it  was,  of  course;  necessary, 

applied  to  otf  cases  of  a  convej-  as  it  is  now,  that  he  should  ha?e 

aoce  without  consideration,  whe-  been  then  a  trader.    Critp  v.  Pretti, 

tber  the  bankrupt  was  insolvent  Cro.  Car.  548.    Lilh  v.  Osborne, 

or  not  at  the  time.  So  that,  before  3P.Wm8.S98.;  andf  see  jPioUjcifc 

the  present  statute,  in  order  to  v.  lAfiter^  sM.  &S.  371.    Gou 

totke  a  transaction  of  this  kind  v.  I^/eale,  5  Moore,  19. 
▼Old  i^ainst  creditors,  it  was  not        (8)  1  Jac.  1.  e,  15.  s.  5.    Tucker 

wsrntial,  that  the  party  making  the  v.  Cosh,  Styles,  888.    OUutter  v. 

comrrance  should  have  been  m-  Hewer,   8  Yes.  195.    9  Yes.  1S« 

dek€d9tthe^me;  (Fryer \. Flood,  11  Yes.377. 
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Fohmiofy   did  not  oblige  the  Court  to  bold  it,  at  all  events,  tobefcr  a 
]JJJJ^       valuable  consideration, — and  could  at  most  only  admit  the 
— —     par^  into  proo^  that  there  were  other  valuable  consider- 
ations; and  he  decreed  that  the  trastees,  in  this  case,  shonid 
convey  to  the  assignees  (1)  of  the  bankrupt. 
Deedmade      Where  a  deed  was  made  by  an  executrix  before  an  act 
«rLuooef*  ^  bankruptcy,  for  securing  out  of  the  trust  monies  (in  her 
tm  que       hands  at  Uie  time  of  the  deed)  the  fortunes  of  the  cesbd  jsf 
^^^        tnuiSf — it  was  held  good  against  creditors.  (2)    But  where 
good.         an  administrator  executed  a  conveyance  to  two  persou^ 
for  the  payment  of  1500^  each  (jpvea  to  them  by  the  inr 
testate)  it  was  held  fraudulent  as  against  creditors, -« unless 
it  could  be  proved,  that  the  administrator  had  assets  in  his 
hands  belonging  to  the  intestate,  at  the  time  of  execating 
the  conveyance.  (8) 
Convey-         If  a  trader  make  a  voluntary  conveyance,  in  consider- 
^oi^^  atbn  of  natural  affection,  and  he  be  m^  indebted  at  die  tune 
not  in-       Id  any  person,  nor  in  treaty  with  any  one  for  the  sale  of  the 
^^^^f^     lands  conveyed, — such  a  conveyance,  it  has  been  hdd,  would 
<hilent.       have  no  ba^ge  of  fraud  about  it ;  but  if  the  party  be  indebted, 
or  in  treaty  at  the  time  for  the  sale  of  the  lands,  it  would  then 
be  considered  fraudulent  (4)    A  conveyance^  also,  made  to 
secure  the  debt  of  another  person,  is  not  fraudulent  against 
creditors.     Therefore,  where  a  fother,  at  ^e  request  of  his 
son,  executed  a  mortgage  to  secure  a  debt  due  from  the 
son  to  the  mortgagee, — the  Vice-ChanceUor  held,  that  this 
was  not  a  voluntary  ccmveyance  without  consideration.  (5) 
Voluntary       A  voluntary  conveyance,  though  void  as  against  the 
^^Mod,  c>^t<»^  <^^  bankrupt,  has  bem  holden  good  for  all  other 
except        purposes.  (6)    And  a  voluntary  bond,  being  valid  as  be- 
2^|^2^    tween  the  parties^  when  it  is  surrendered  by  the  oUigee 
for  a  substituted  bond  from  the  obligor,  has  been  deter- 
mined to  be  a  good  consideration  for  suck  substituted 


fi 


'1^  WaikerY.Burrowi,  I  Atk.  95.  (4)  Style, 446. 

[S)  CM  V.  GwffeiUw,  10  Mod.  (5)  Es  parte  Hmth,  Back.  I6i. 

4S0.  (6)  fix  parte  BeO,  l  G.ith»9* 
(a)  StUeman^s  case,  1  Mod.  76. 
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bond)  efen  against  creditors, — anless,  indeed,  the  bond  was 
gifen  with  a  franduknt  design  to  substitute  a  valid,  for  an 
mvalidi  security.  (1) 


Sbction  X. 
Of  an  executory  or  beneficial  Contract* 

Tbeia  is  some  di£Sculty  (from  a  review  of  the  cases  in  Whether 
the  bodu)  in  determining  what  interest  the  assignees  take  ^  ^^ 
in  a  ooveoant,  or  agreement,  entered  into  by  a  lessor  with  renew  or 
the  haokrupt  fbr  the  renewal,  or  the  granting^  of  a  leate*  P^^  ^ 
In  one  case,  it  was  held,  that  the  assignees  were  not  entitled  panes  to 
to  the  specific  performance  of  such  an  agreement  (S)    But  ^^^^^ 
^  appears  to  have  been  decided  principally  upon  the 
aathorilj  of  another  case^  which  has  been  since  very  much 
impagDed,^^axid  in  the  report  of  which  there  are  indeed 
two  wholly  contradictory  statements.    In  one  of  these  (S)» 
it  is  laid  down»  that  equiQr  will  not  compel  a  lessor,  who 
had  covenanted  with  a  bankrupt  to  renew  a  lease,  to 
iieoew  in  &vour  of  the  assignees ;  and  in  another  report  of 
the  same  case  (4),  it  is  stated  to  have  been  holden,  that 
such  a  covenant  *was  assignable  in  law.     In  a  subsequent 
ose  (5),  Mr.  Justice  Buller  doubted  the  authority  of  the 
£rst  mentioned  report  of  this  case,  and  said  he  did  not  see 
vhy  a  covenant  for  the  renewal  of  a  lease,  of  which  a  profit 
might  be  made,  might  not  be  assigned;  and  Mr.  Justice 
Heath  said,  that  he  thought  the  case  cited  from  Vernon  a 
very  strange  one ;  for,  that  a  covenant  to  renew  a  lease  ran 
with  the  land. 

(I)  Exparte ITtfrry,  19 Ves.S18.     1  Ch.  Cb.  71.    1  Ndt.  lOS.    lEq. 

(>)  Moy$eg  V.  Littiey  9  Vera.  1 94.    Ab.  55. 

(S)  Drake  v.  Mi^f&r  of  ExHer^        (4)  IMd.  Frcemm^  185. 

(5)  SmiOk  V.  Coffin^  9H.B.444. 
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JBneetdoty      BankrapU^,  indoed,  does  not  seem  to  opieipte.as'ap 
___     aciual  discharge  of  sach  a  contract ;  though  it  mvy  depend 
upon  many  circumstances,  whether  a  court  of  equity  Vill 
decree  a  specific  performance  of  it  in  favour  of  the  assi2> 
nee8*(l)     In  one  cftse  it  was  said,  that  a  specific  peiforp: 
ance  would  not  be  decreed,  merely  to  give  up  the  Jiouse  W 
the  assignees.  (2)     And   Sir  William  Grant,  in.  a  mor; 
recent  case^  (in  which,  however,  the  point  was  not  express^ 
before   him)  doubts   whether  assignees  could   compel  a 
landlord,  specifically  to  perform  an  agreement  to  gnuA 
a  lease  to  a  (5)  bankrupt  —  particularly  where  such  sd 
agreement   contained   a    stipulation,    that   the   intended 
lessee  shoold  not  assign.     Lord  Loughborough  also  ob- 
served in  Brooke  v.  HewiU,  that  it  must  be  a  very  strong 
case,  that  would  induce  the  Court  to  carry  into  execution 
an  agreement  between  landlord  and  tenant,  (the  estate  not 
being  executed  at  law,)  where  the  person,  who  was  to  become 
the  taiant,  hod  become  a  bankrupt;  and  he  added»  that  in 
such  a  case,  the  Court  would  consider,  whether  it  would 
put  any  terms  upon  the  assignees  to  make  them  do  equi^, 
and  dispose  of  the  lease  to  a  proper  and  responsible  per« 
son ;  and  that,  as  the  covenant  of  the  bankrupt  must,  of 
course,  be  of  less  value  than  if  his  bankruptcy  had  not  inter- 
vened, the  assignees  would  be  ordered  to  enter  into  all  the 
covenants.  (4) 
When  If,  however,  a  party  contract  to  grant  a  lease,  nierdy  ibr 

th*^  ^^'  thep^5omi/  accommodaiion  of  the  bankmgpi^  then  it  is  dear, 
wmdaty  that  the  assignees  are  not  entitled  to  the  specific  execution 
2^1*'*!?'^  of  it ;  for  to  hold  the  contrary  would  be  against  the  mani- 
bwiknipc    fest  intendon  of  the  parties,  as  well  as  the  justice  of  the 

case,  in  that  particular  instance.  (5) 
When  '  With  respect  to  any  contract,  which  the  bankrupt  may . 

^'•"^P^    have  entered  into,  for  the  purchase  of  any  estate  or  interest  ^ 


V*     • 


j:i)  Brooke v.HewiH,  3Ve8.953.       .(4)  3yekS5&.  i '^        ,  i. 

C9)  miRngham  v.  Joyce,  3  Vei.  (5)  Flood  v.  Fmiay,'"  S  BaU  & 

168.  B.  9. 

XA)  Wf^themUlt.Geemigrl^Vts.  *  -  . :    I  •       ,, 

515.  ^            irJ     .-  -•   J  ■ 
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Sb^IO.]  AB  to  tH£   REAL  SfTATX.  Md 

fa  bnd,  it  is  provided  by  the  ^6th  section  of  the  new  act,  Executory 
Aat  th€  Tendor,  or  any  person  claiming  under  him,  (if  the    <»n/rarf* 
ttsignees  shall  not,  upon  being  required,  elect  whether  has  en- 
thet  win  abide  by  and  execute  such  affreement,  or  abandon  *®''®^  ^°** 
«e  same)  may  apply  by  petition  to  the  Lord  Chancellor ;  ment  for 
wfco  may,  thereupon,  order  the  assignees  to  deliver  up  the  thc/^iij^ 
^reement,  and   the  possession   of  the  premises   to  the  iancb,a«- 
iWHlor,  or  person  claiming  under  him,  or  may  make  such  signecs 
other  order  as  he  shall  think  fit.     As  to  any  agreement,  whethw- to 
Aerefore,  of  the  bankrupt  for  the  purchase  of  lands  or  tene-  fulfil  the 
ffients,  —  there  can  be  no  doubt,  (from  the  wording  of  the  Jf^^"^° 
above  section,)  that  it  admits  a  right  in  the  assignees  to 
enfi>rce  the  performance  of  a  contract  of  this  description 
%^*nst  tbe  vendor,  if  it  is  thought  beneficial  to  the  interests 
of  die  creditors  to  do  so. 

The  provision  also,  as  to  the  election  of  the  assignees  in  ABiigneet 
&e  above  section,  appears  to  proceed  upon  the  broad  prin-  bcnc^olr 
cipl^  diat  they  are  entitled  to  the  benefit  of  every  covenant  contract 
<»*  agreement  of  any  description  made  with  the  bankrupt  (1)  "'^  ■**®' 
before  his  bankruptcy.     Accordingly,  it  has  been  holden, 
that  lands  previously  articled  to  be  sold  by  a  bankrupt  pass 
to  tile  assignees,  together  with  the  benefit  of  the  contract, 
and  that  they  can  compel  the  purchaser  to  a  specific  per- 
£>niuince(2);  and  unsatisfied  judgments  against  the  bank* 
^pt,  in  such  a  case,  have  been  also  holden  to  be  inoperative 
against  the  title.    So,  where  the  bankrupt  had  made  a  con- 
Te^ance  of  all   his  property  to  trustees  for  tlie  benefit  of 
bis  creditors,  under  which  the  trustees  contracted  to  sell 
^^ttam  lands  to  the  defendant — and  afterwards  filed  a  bill 
^inst  him  for  specific  performance — but  before  answer,  a 
commission  of  bankruptcy  was  issued  out  against  the  bank- 
rupt *-iipon  which  his  assignees  filed  a  supplemental  bill  to 
etdbroe  the  contract;  — it  was  held  in  this  case,  that  though 
^  Gonv^ance  to  the  trustees  was  itself  an  act  of  bank* 

(1)  And  tee  WMtioorih  v.  Dcnu,       (S)  Sharjm  v.  Boahde,  9  Rota, 
Ir.Afi.  145.  Sloper^.Fith,  2y.    192. 
ftB.145. 
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Executory  ruptcy,  yet  that  the  assignees  might  compel  theperfonmoe 
^^^*  of  the  contract  made  under  it.  (1 )  It  seems,  too,  thit  the 
assignees  may  adopt  any  contract  which  the  bankrupt 
enters  into  even  after  the  act  of  bankruptcy  (if  such  OKh 
tract  be  beneficial  to  the  estate),  and  may  enforce  it  against 
the  person  who  has  so  contracted  with  the  baokropt.  (S) 


Assignees 
have  the 
same  title 
as  the 
haaknipu 


As  to  the 

wife's 
dower. 


Section  XL 

Of  the  Estate  of  the  JVtfe,  and  Pivperty  settled  Jy  ike 
Bankitrpt  on  his  Wife  and  Children. 

The  assignees  are  entitled  to  the  same  interest  in  all  th^ 
property  of  the  vcife  of  the  bankrupt,  as  he  himself  pos- 
sessed at  the  time  of  his  bankruptcy.  For  the  sake  of 
compendiousness,  it  is  proposed  to  include  in  this  section 
the  consideration  of  the  law,  as  it  affects  both  the  B/ed^  and 
Personal^  estate  of  the  wife. 

And  frsti  as  to  her  Real  estate :  — 

If  tlie  bankrupt  be  seised  of  lands  in  right  of  his  wife,  the 
assignees  are  entitled  to  them  during  the  covertare.  (3) 

When  the  wife,  however,  is  entitled  to  dower  in  her 
husband's  lands,  this  right  is  not  affected  in  any  way  b; 
the  commissioners'  assignment  (4>)  And  a  provision  made 
previous  to  the  marriage  in  bar  of  dower,  if  precarious  and 
uncertain,  does  not  bar  the  wife.  As,  where  it  was  provided 
by  a  settlement,  that  the  wife  should  be  entitled  to  such 
personal  estate  as  the  husband  might  die  possessed  cf^  no 
cording  to  the  custom  of  London ;  and  the  husband  aftei^ 
wards  became  bankrupt,  the  wife  was  held  entitled  to 
dower  in  this  case  against  the  claim  of  the  assignees.  (5) 
But  where  a  bankrupt,  before  he  was  seised  in  possession 

(1)  Goodwin  v.  Lightbodt/,  1  Da-       '(5)  2  Com.  Dig.   Banknipt  D. 
niell,  155.  11. 

(2)  Butler   V.   Oarvery  2  Star.        (4)  Good,90.  Stowe,  I6X 
435.  (/)  SwM  V.  SmUky  5  Vei.  189. 
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oflMids,  made  a  volantaiy  setllement  of  them  after  his  mar*  Wif^ii 
riage,  ia  trost  for  hia  wife  and  children,  —  it  was  held,  that  7^^^^', 
tbesittlemeDtf  though,  void  against  creditors,  subsisted  for 
the  b^aeAt  of  the  wife  and  children  in  the  event  of  any 
surplus,  and  that  the  wife  (never  having  been  entitled  to 
dower  in.  these  laifids,  by  reason  that  the  settlement  was 
iDade  before  the  husband  was  seised  of  any  estate  in  pos- 
session) coold  not  claim  dower  against  the  creditors  by 
force  of  the  bankruptcy.  (1) 

Where  lands  are  devised  in  fee  to  the  wife  for  her  se-  Where 
paraietise,  though  there  are  no  trustees  appointed,  yet  the  ^*°^*do^ 
devised  premises  are  not  subject  to  the  bankruptcy  of  her  separate 
husband;  for  the  testator,  having  a  power  to  device  the  ^f.^f^^^ 
premises  to  trustees  for  the   separate  use  of  the  wife,  the 
Coui%  iQ  compliancei  with  his  declared  intention,  will  sup- 
ply  the  want  of  tbeoi,  and  make  the  husband  trustee.     And 
i&  such  a  case,  as  the  assignees  (who  claim   under  the 
husband)  can  have  no  better  right  than  be  had  himself, 
die  Court  will  order  them  to  join  in  a  conveyance  to  a 
(nistee,  for  tlie  separate  use  of  the  wife.  (2)     In  all  cases,  Where 
indeed,  where  the  bankrupt  would,  from  the  circumstances,  ^ngfj"^  j 
^  considened  as  a  trustee  for  his  wiie,  his  assignees  will  a  trustee 
beheld  to  be  trustees  in  like  manner.     As  where,  in  a  ^%^^  . 
marriage  settlement,  an  estate  was  intended  to  be  settled  to  nees  will 
the  aepamte  use  of  the  wife  during  life,  but  by  mistake  was  ^.  ^  ^^ 
limited  to  the  use  of  the  husband  for  life  —  and  the  husband 
g>^ve  a  note  under  his  hand  to  the  trustee,  that  the  wife 
siiould  take  the  estate  to  her  separate  use  according  to  the 
original  intention  of  tlie  parties;  —  the  Court  held,  in  this 
<^^  that  the  assignees  of  the  husband  must  be  considered 
^  trustees  for  the  wife,  as  they  took  the  estate  subject 
^  the  same   right  as   she  was    entitled   to   against  the 
i^krupt.  (8)     And  a  Court  of  Equity  will  in  eveiy  case 
^pply  legal   defects   in  marriage   articles  executed  by  a 

(1 )  Ex  parte  Beiit  iG.&J.  283.    316.  JRrk  v.  PauRn,  7  Via.  Ab.  95. ; 

(2)  f^mit^y*  Datu^  S  F»  Wmfl.    and  see  post,  577.  et  seq. 

(»)  TyneHy.  Hope,  2  Atk.  547» 
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trader,  and  compel  assignees  to  carry  the  articles  into  exe- 
cution. (1 )     Thus,  where  a  settlement  was  by  lease  and  re- 
lease, and  the  lease  for  a  year  was  lost,  —  the  settlement  was 
nevertheless  held  good  against  the  assignees  of  the  husband; 
as  the  release  amounted  to  a  covenant  to  stand  seised.  (2) 

Where  the  wife's  fortune  was  by  articles  6g/^e  marriage 
settled  to  the  use  of  the  bankrupt  for  life  —  but  if  he  &iled 
in  the  world,  the  trustees  were  then  not  to  pay  the  pro* 
ceeds  to  hint,  but  apply  it  to  the  separate  maintenaDoe  of 
the  wife  and  children,  —  the  Court  held,  that  the  setilement 
was  good  against  the  assignees,  it  not  being  a  provision 
out  of  the  bankrupt's  estate,  but  the  settlement  of  her  cm 
property.  (3)     But  where  the  wife's  estate  was  by  .settle- 
ment vested  in  trustees,  to  assign  after  the  marriage  a  part 
to  the  husband,  and  in  the  event  of  her  dying  in.lus  life- 
time without  issue,  then  to  be  divided  in  a  particular  mode 
—  and  the  husband  covenanted,  that  in  that  event,  he  would 
within  three  months  after  her  decease  transfer  5002.  to  the 
trustees,  for  the  sole  use  of  her  next  of  kin  —  but  he  beaune 
a  bankrupt  in  her  lifetime ;  —  it  was  held,  in  this  case,  that 
the  500/.  (so.  covenanted  to  be  transferred)  being  only  con- 
tingent at  the  time  of  the  bankruptcy,  the  whole  of  the 
trust  fund  vested  in  the  assignees  —  and  that  they  were  not 
subject  to  any  equity  for  the  payment  of  the  500/.  (.4) 

The  wife  of  a  bankrupt  has,  in  equity,  a  right  in  ail 
cases  to  an  adequate  provision  out  of  her  own  proper^* 
Therefore,  where  such  property  cannot  be  got  at  by  the 
assignees  without  the  intervention  of  a  Ck)urtof  EguitjTsthe 
Ck)urt  will  compel  them  to  make  a  competent  setdeiaeDt 
upon  her  (5),  before  it  will  permit  them  to  get  possession  of 


(H  sAtk.  557.  Broum  v.  Jones, 
1  AtK.188.  JonUmy.  Savage,  S  Eq. 
Ca.  Ab.  lOS.  BotvU  v.  Brander, 
1  P.  Wins.  459. 

(2)  Broum  v.  Jones,  supra. 

(3)  Loekyerv,  Savage,  2  Str.  946. 
{4)Brandonv.Brandon^3  Swau«t. 

92T. 
(9)  jRsfibrv.i^^,  DsviiySSl. 


Holland  v.  Cnttijord^  S  \m,  €^ 
Jacobsm  v.  WUBomm^  1  P.Wffls. 
38S.  ^om/v.^roii^fr,ifeld.4S». 
Greyyi.Kentisk,\hvLaS0.  Jewsm 
V.  Moulson,  sAtk.417.  Warr^ 
V.  Marlar,  cited  1  P.  Wbjs.  459. 
Cox,  155.  sDick.  e47.  Fr^^' 
Hill,  4  Bro.  159.  W^tm  v.  U^ 
««  died   IP.  Wqm.456.    M 
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flic  property, — unless  ihe  wife  be  otherwise  properly  pro-     JVifeU 
vided  for.    And  though  a  settlement  has  been  made,  pre-     ^'^'^^' 
vious  to  the  marriage,  of  part  of  the  wife's  property  to  her 
separate  use,  it  does  not  bar  her  claim  to  a  further  settle- 
ment out  of  newly  acquired  property.  (1)     The  practice  in 
these  cases  has  been,  to  refer  it  to  the  Master  to  settle  what 
is  a  proper  maintenance,  —  having  regard,  on  the  one  hand, 
to  any  prior  settlement  of  other  property  made  by  the 
Bosband  —  and  on  the  other,  to  any  other  property  pos- 
sessed by  the  husband  in  right  of  his  wife.  (2)     This  equity 
of  the  wife  (to  a  provision  out  of  her  property)  attaches  on 
the  fiSngof  the  bill,  which  gives  a  Court  of  Equity  juris- 
diction over  the  property.  (8)     And  where  the  property  is 
&  subject  of  equitable  cognizance,  it  does  not  seem  to  be 
material,  whether  the  wife,  or  the  husband,  or  his  repre- 
sentatives, or  general  assignees,  come  for  the  aid  of  the 
Coort.  (4)    If  the  entire  property,  or  that  portion  of  it 
which  exists  at  the  time  of  her  husband's  bankruptcy,  is  not 
more  than  suiScient  to  maintain  her,  the  Court  has  in  some 
cases  ordered  her  to  receive  the  whole  for  her  separate 
«se,-^asin  the  case  of  an  annuity,  to  which  she  is  entitled 
at  the  time  of  the  bankruptcy.  (5)     But  where  it  is  more 
tlian  sufficient  for  her  maintenance,  in  no  case  will  the 
whole  be  given  (6);  but  the  property,  in  that  event,  has 
been  frequently  divided  equally  between  the  wife  and  tl^e 
assignees.  (7) 

(^ofiT.jnmnum,  lBro.44.  Free-  J.  64.;  and  see  Macavlay  v.  FhU    . 

w»r.P«n^sVe8.481.   Pringle  /i/w,  4  Ve«.  15.    Murray  s.  Lord 

V.  Hod^iois  *<<!•  617.      Brown  v.  Elibank,  10  Ves.  90. 

aar*,iwd.l66.    Lumb  v,  Miines,  (4)  See   Mr.  Cox's  note,   1  P. 

5V«.517.  HarriionY.Btickle,  1  Str.  Wms.  459.     Lord  EUbank  v.  Ifofi- 

«S«.    Adam  v.  Peirce,  3  P.  Wms.  iolien^  5  Ves.  737.    1  Roper  Hu»b. 

»«.   Ex  parte  BcUhy,  iG.&J.  &  W.  257. 

<^.    Ex  pufte  Halt,  ibid.     Carr  (5)  Ex  parte  Coytegam^,  1  C.  B. 

V.  T^or,  lo  Ves.  574.    Bauiviy.  L.  265.  1  Atk.  192.   Oswellv.Pro- 

*mii  3  Meriv.  674.  bert,  2  Ves.  680. 

(l)  Btardtm  v.  Dean,  2  Ves.  607.  (6)  Wright  v.  MorUy,  l1  Ves.20. 

(t)  Green  t.  OHe,  X  Sim.  &  St.  Bererford  v.  Hobson,  1  Mad.  362. 

Wu  .    /.      .  Green  v.  Otte,  supra. 

U)  SidHmeU  V  HaUkm,  1 0.&  (7)  W(nraa  v.  Mwrlar,  Br^ume 
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It  s^ms^  however,  that  the  Coart  of  Chancery  will  not, 
after  the  death  of  the  wifej  extend  this  equity  for  a  provisibn 
out  of  her  estate  to  the  issue  of  the  marriage,  where  noclam 
has  been  made  by  the  wtyi  during  her  lifetime  ;  for  the  right 
to  such  a  provision  is  personal  to  the  wife ;  —  and  the  Court 
acknowledges  no  original  title  in  the  children  —  who  can 
claim  only  that  provision  (1),  which  the  wife  thinks  6t  to 
secure  to  herself.     She  may,  even  at  any  time  before  the 
execution  of  the  settlement  (by  consent  in  court)  waive  the 
settlement,  and  defeat  the  children.  (2)     But  if  she  do  not 
waive  it,  and  the  Court  has  once  Jurisdiction  over  the  pro^ 
perty  by  the  filing  of  the  bill  {either  by  the  wife,  or  by  any 
other  person  (3) ),  the  intended  settlement  will  in  that  case, 
upon  her  death,  enure  for  the  benefit  of  her  children.  For  an 
actual  settlement  is  not  necessary  to  give  title  to  the  children 
after  the  death  of  the  wife :  as,  if  there  be  a  decree  in  a 
^ause,  referring  it  to  the  Master  to  approve  of  a  proper 
setderoent  for  the  wife  and  children,  and  the  wife  die  before 
any  proceeding  under  the  decree,  the  settlement  most  still 
be  made  for  the  children.  (4)     And  it  has  lately  be«a  de- 
cided, that  the  filing  of  a  bill  by  an  executor,  though  the 
wife  dies  before  answer,  is  sufficient  to  entitle  the  children 
to  the  benefit  of  the  settlement.  (5) 

If  the  assignees,  however,  can  get  possession  of  the  wifes 
property  without  calling  for  the  interposition  of  a  Court  of 
Equity,  it  has  been  considered  doubtful,  whether  the  Court 
would,  in  such  a  case,  interfere  to  assist  the  wife.  (6)  Bat 
the  Court  of  Chancery  has  frequently  granted  injunctions, 
to  stay  proceedings  of  the  husband  in  the  Ecclesiastical 


i. 


V.  Clarke,  Carr  v.  Taylor,  supra. 
Goose  V.  Davis,  dt.  1  Mad.  375. 
Ex  parte  Newham,  1  G.  &  J.  40. 

(1)  Hearle  v.  Greenbank,  3  Atk. 
717.  Scriven  v.  Tubley,  Amb.  509. 
2  Eden^  337.  JJoyd  v.  Williams, 
1  Mad.  453. 

(2)  Murray  v.  Lord  E&hank, 
10  Yes.  88.  91. 

(S)  iG.ScJ.  64. 


(4)  Ibid.  MtwHsi  T.  MUdd,c)^ 
10  Vcs.  89.  Rowpe  v.  Jackssh 
2  Dick.  604. 

(5)  Steinmetx  v.  Heithm,  sfflva. 

(6)  Adams  v.  Pierce,  5  P.  Wm». 
11.  WiUaU  V.  Cay,  2Alk.€. 
Jewson  V.  MauUon,  "i  Atk.  4^^ 
MUner  v.  Colmer,  2  P.  Wids.6^1 
Winch  y.  Page,  Bunb.80.  PrecCta 
548. 
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Court,  for  the  recovery  of  a  legacy  to  the  wife,  until  a     Wif^i 
proper  settlement  has  been  made.  (1)  -  ^'^^^' 

Where  a  settlement  is  made  of  the  husband's  property  When 
upon  the  wife  before  marriage,  it  will  be  good  against  the  ^*h®J|?*"^ 
assignees,— -for  marriage  itself  is  a  consideration;  and  it  is  band's 
equally  good,  if  made  after  marriage,  provided  it  be  upon  ^•"^•>|^^ 
pajmeot  of  money  as  a  portion — or  even  in  consideration  of  assigiiees.- 
an  agreeihent  to  pay  money,  if  it  be  afterwards  paid  pur- 
suant to  the  agreement  (2)     And  if  a  bankrupt,  previous 
to  his  marriage,  covenant  to  settle  specific  lands  upon  his 
wife,  and  die  without  performing  the  covenant,  the  Court 
^Ul  a>mpel  the  assignees  to  carry  the  (3)  settlement  into 
exectttioQ. 

Where  a  man,  who  is  7tot  a  trader^  and  not  indebted  at  Settle- 
/itf  tfai^,  purchases  lands  and  settles  them  to  himself,  and  "^l?***^* 
bs  wife  and  children — and  afterwards  enters  into  trade  and  a  trader^ 
hecomes  bankrupt —  the  settlement,  in  such  a  case,  is  good  ?°^  °°^. 
agaiost  the  creditors.  (4)    But,  where  a  purchase  was  made  good 
by  a  trader  who  was  indebted  at  the  time,  in  the  joint  names  Contii, 
rf  himseif  and  his  wife,  and  he  afterwards  became  a  bank-  7^f^  , 
rtipt,—the  wife,  in  this  case,  (before  the  new  statute)  was 
holden  not  entitled  to  any  interest  in   the  property.  (S) 
And  $0j  where  the  purchase  was  made  even  with  the  wife's 
money,  if  it  was  previously  received  by  him,  and  disposable 
as  his  own,  and  the  receipt  of  the  money  was  not  con- 
nected with  the  purchase,  nor  the  husband  bound  by  any 
agreement  with  a  trustee.  (6) 

But  now  it  is  apprehended  that,  to  bar  the  claims  of  But  dow 
the  wife^  the  party  must  not  only  be  indebted,  but  must  >nu«tbe 
also  be  insalverU  at  the  time  of  the  purchase,  according  to  ^Iso  at  the 
the  construction  of  the  ISd  section  of  the  new  statute,  —  time. 
• 

(1)  Gmrdner  v.  Waiker,  1  Str.  505.  (4)  Crisp  v.  Pratty  Cro.  Car.  540. 
Jemon  v.  MotUson,  supra.  Lilly  v.  Oxbom,  2  P.  Wnig.  298. 

(2)  Broum  v.  Joncif  supra,  1  C.  (5)  Glaister  v.    Hewers   8  Ves. 
B.  L.  262.  1 95.     Tucker  V.  Coth,  Styie,  289. ; 

(3)  Jordan  v.  Savage,  2  £q.  Ca.  and  see  ante,  365. 
Ab.102  (6)  8  Ves.  195. 
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Kf$?V      wl^icli  jEoakes  a  material  alteration  in  the  lftw.in.(t)(i8.re- 
/  ^^^      spcct.(l)     And  it  would  seem  also,  from  the  preceding 
cases  (2\  that  where  the  purchase  is  made  with  the  wfc's 
monej^j  she  would  have  an  equity  to  some  sort  of  a  pro- 
vision. 
Where  a         Where,  by  a  deed  of  separation,  the  bankrupt  had  cove- 
in^Tof  D^'^^^d  ^^^  ^  trustee  for  his  wife,  (in  consideration  of  bang 
separation   indemnified  from  all  debts  and  engagements,  that  might  be 
against        contracted  by  her  during  the  separation)  to  release  liifi  re- 
creditors,     mainder  in  fee  in  certain  estates  (of  which  be  was  teoaot 
for  life),  to  certain  uses  for  the  benefit  of  the  wife,  — \iv$$ 
held,  that  such  a  covenant  being  made  with  a  third  par^ 
was  binding  in  equity,    and  that  it  might  be  supportied 
against  creditors,  by  the  consideration  of  indemnity  against 
tl^e  wife's  debts  and  engagements.  (3) 


2.  As  to  the  Personal  Estate  of  the  Wife. 

Cl}«s#iii  K  chose  in  action^  to  which  the  wife  was  entitled  before 
aoti9B.  inarriage,  passes  to  the  assignees  by  the  assignmeat,  as 
well  as  all  debts  due  to  her  dum  sola  (4)  /  and  also  stock  in 
the  public  funds,  which  she  was  possessed  of  at  the  time  of 
Mortgage,  her  marriage.  (.5)  So,  where  the  wife  was  a  mortgagee  io 
fee  before  marriage,  the  assignees  will  be  entitled  to  the 
mortgage,  for  the  right  to  the  debt  is  vested  in  the  as- 
signees ;  and  though  the  legal  estate  of  the  inheritance  of 
the  lands  in  mortgage  continues  in  the  wife^  yet  this  is  no 
more  than  a  trust  for  the  assignees, — in  the  same  manner  as 
where  a  mortgagee  in  fee  dies,  the  mortgage  money  bebogs 
to  the  executor,  though  the  heir  takes  Uie  legal  estate  by 
descent, — but  with  no  other  title  than  that  of  a  trustee  for 
the  executor.  (6) 

(1)  See  ante,  365.  (5)  PringU  v.  Hodgtomy  sVcs. 

(2)  Ante,  373.  617. 

(3)  Worrai  v.  Jacobtt  3  Meriv.  (6)  BoivUr.Brmukr,  iP.Wi 
956.  458« 

(4)  MiUi  V.  Wmam$f  I  P.  Wms. 


le  b^leeit  hoMeli  in  some  cases,  thftt  tbough  the  baiifc-     K^i 
^t>t  i\ti  beibre  a  chose  in  action  (due  to  the  wife  dum  iola)     ^'^^ 
is  TCdnced  into  possession,  either  by  himself^  or  the  as-  Whether 
sig^ees,— yet  that  the  bankruptcy  of  the  husband,  and  the  ^2«i"* 
assignment  to  the  assignees,  would  amount  to  such  a  virtual  lunriTcs 
ittfucing  into  possession,  as  would  be  sufficient  to  bar  the  ^  ^^'  * 
infers  contingency  of  survivorship.  (1)     But  in  subsequent 
cises  the  contrary  opinion  has  prevailed ; — in  one  of  which 
Sir  W.  Grant  in  an  able  judgment  decided,  that  the  wife  was 
entitled  by  r^ht  of  survivorship  to  a  chose  in  action^  under 
these  droumstances,  against  the  claims  of  the  assignees.  (2) 
And  in  A  more  recent  case,  where  the  wife  had  a  reversionary 
hicerert  in  stock,  and  the  husband  took  the  benefit  of  the 
ioioUeniact — after  which  the  person,  on  whose  death  the 
wife  was  to  take,  died — and  then  the  husband  died,  without 
having  done  any  act,  eitlier  by  himself  or  his  assignees,  to 
reduce  the  stock  into  possession,  —  it  was  held,  that  the 
stock  survived  to  the  wife.  (3) 

If  a  tarn  of  aioney  be  bequeathed  by  a  testator,  in  trust  Wbeii^^lfiir 

far  the  wife  of  a  bankrupt,  to  be  laid  out  and  invested  in  a  «'*^^**' 

^  property 

purchaie  for  her  ^  sole  and  separate  use"  and  to  be  settled  bequeatn-' 

after  her  death  upon  her  children,  —  the  commissioners  ^  *^  ***'• 

<3i^oaot assign  it;  for  it  is  not,  in  such  a  case,  liable  to  the 

cneditois  of  the  husband.  (4)     So,  if  a  legacy  be  left  to  the 

wife,  directing  ^^  her  receipt  to  be  a  sufficient  discharge*  to  the 

executors,-—  that  is,  equivalent  with  saying  to  her  sole  and 

separate  used  (5)     So  also  a  bequest,  ^^  whenever  she  shall 

demand  or  require  the  same  (6) ;"  or,  '*  in  trust  to  pay  the 

annual  produce  into  her  proper  hands  (7) ;"  or  a  legacy 

(i)  I  P.  Wms^  458.    Pringlc  v.  v.  Pkipps^  1  Eden,  503.    Milner  v. 

Hodgson,  supra.  Milner,  2  T."  R.  627. 

(3)  Mitford  y.  MUford^  9  Ves.        (4)  Vandenanker  v.  Besbromh, 

£7.  2  Vem.  96.    Per  Lord  Hardwicke, 

(S)  Homsby  v.  Lee,  2  Mad.  16.  5  Atk.  709.    Sennet  v.  Dtnis,  2  P. 

As  to  what  acts  of  the  husband  Wins.316. 
itimt  to  ft  reduction  into  poa-        (5)  Lee  v,  Pneaux,  3  Bro,  3B1. 
itsaon  of  a  wife's  ^otet  in  action,        (6)  Dixon  v,  Olnuut,  2  Cox,  414. 
»e  mUmm  v.  WUdman,  9 Ves.  174.        (7)  Hartley  y,  Hurie,  5  Ves.  545. 
^aA  ▼.  yoih,  a  Mad.  133.  Forbes 


vm 
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Where 

assi^ees 

entitled. 


^^  Co  be  vested  in  trustees,  the  income  tohe  for  her  uktise 
and  b^efit  (!)  ;**  or  a  limitation  in  a  settlement  '*forber 
onim  iole  use^  benefit,  and  disposition  (2) ;"  —  have  all  been 
holden  to  give  an  estate  to  the  wife,  which  does  not  pass  to 
the  assignees. 

But  a  clear  inienlion  of  the  testator  must  appear  in  the 
language  of  the  will,  that  the  bequest  is  for  her  separati 
use,  in  order  to  prevent  the  husband's  right  from  attaching; 
for  a  mere  bequest  to  a  married  woman,  <^  to  and  for  her  am 
use  and  benefit,"  has  been  held  not  to  amount  to  a  separak 
gift  to  her  (3) ;  and  a  mere  trust  also  to  *^pay  the  interest  toher 
Jfbr  lifif*  has  l)een  determined  not  to  be  sufficient  (4), — not* 
withstanding  the  property  is  bequeathed  to  the  hoAftnd 
jointly  with  another  trustee  "  in  trttstfor  the  mfe!*  (5)  Whe- 
ther the  gift  of  a  particular  fund  to  the  hmband  aUme^  intn/d 
for  the  wife,  would  be  intended  as  a  gift  to  her  sqiarate  ose^ 
and  a  Court  of  Equity  would  prevent  him  from  exercising  his 
marital  power,  in  prejudice  of  the  trust,  -^  was  a  qoestioa 
propounded  in  the  last  case  by  the  Vice-ChancdicH',  hut 
not  determined.     And,  where  there  was  a  bequest  of  the 
interest  of  personal  property  between  the  wife  and  her 
bi'Other ;  and  at  her  death  one  half  of  the  principal  to  go 
to  her  children,  and  her  husband  by  no  means  to  have  019 
parti  -^  even,  in  this  case^  the  life  interest  was  holden  not 
to  be  to  her  separate  use,  on  the  ground,  that  the  excluding 
words  in  the  bequest  referred  only  to  the  last  antecedent, 
viz.  the  prindpaL  (6)     But  wherever  the  assignees  may  be 
entitled  in  right  of  the  bankrupt  to  the  property  thus  left 
to  the  wife,  they  will  be  compelled,  in  every  case,  to  mnke 
a  provision  for  her,  before  they  can  avail  themselves  of  this 
interest  taken  by  the  bankrupt.  (7)   The  share  apportioned 
to  the  wife  in  these  cases  is  generally  one  half  of  the 
legacy ;  which,  if  she  has  children,  will  be  ordered  to  be 


(1)  Adamion   v.    Armtage,    G. 
Coop.  285. 

(2)  Ex  parte  Ray,  1  Mad.  199. 

(3)  Vf^i^y.&iy^f,4Mad.409. 
Hffbertt  V.  Spieerp  5  Mad.  491. 


(4)  Lumb  y.  MUmg,  5  Ves.  51 T. 

(5)  Ex  parte  Seilby,  1  G.  &  J- 
167. 

(6)  Bfoion  V.  Odfk,  S  Ves.  lee. 

(7)  Ibid. ;  and  itee  «m^  9^^ 
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settled  on  her  <br  life,  with  i^nhiioder  to  tUe'  feme  of  tfafe     WyE^ 
marriage.  (1)  '^'*'''*^ 

A  divorce  obtained  by  the  wife  after  her  husband's  baok^  A  dWdrce 
taptcy,  does  not  entitle  h^r  in  equity  to  the  wh6le  of  li  cntitle*die 
fund  preyioiuily  bequeathed  to  her,  but  which  does  ndt  wife  to  the 
come  into  possession  until  after  the  bankruptcy,  —  although  l?^  ^f 
no  settieinent  may  have  been  miideupon  her  at  her*  mar*  viouslvbe- 
rif^  and  her  husband  then  received  a  sum  of  money  as  a  qu^^°^ 
portion  with  hen     Bot  the  Court  in  such  a  case  will  refer 
it  to  the  Master,  to  approve  of  .a  proper  settlement  upon 
the  wife^  and  direct  him  to  have  regard  to  the  extent  of 
the  fortone  received  by  the  husband  in  her  righL  (&) 

The  property  of  a  Jeme  covert  sole  trader,  according  to  Feme 
the  custom  of  the  city  of  London,  does  not  pass  to  the  ^^^. 
assignees  (3)  of  the  husband.  And  where  a  woman  before 
ttarriage,  with  the  consent  of  her  intended  husband,  eon^ 
veyed  ail  ber  stock  in  trade  and  furniture  to  trustees,  to 
enable  her  to  carry  00  her  business  sepmraiely — and  the 
husband  did  not  intermeddle  with  them,  —  it  was  held, 
that  such  effects,  though  fluctuating,  were  not  assignable  by 
the  commissioners;  for  thattthe  husband  had  not,  in  such 
a  ease^  |be  order  add  disposition  of  the  property  with  the 
consent  of  the  true  owner;  — the  trustees  being  the  l^ttl 
owners,  and  they  having  given  no  consent  for  that  purpose; 
and  the  wife's  possession  under  these  circumstances  was 
held  to  be  no  evidence  of  fraud,  —  for  she  was  considered 
but  the  agent  of  the  trustees.  (4) 

But  where  goods,  the  property  of  a  widow  and  her  Where 
children,  were  upcm  her  second  marriage  assigned  to  trus-       J!     * 
tees,  in  trust  to  suffer  the  husband  to  enjoy  them,  on  con-  signed  to 
ditioQ  that  he  should  pay  to  the  trustees  (for  the  use  of  the  u'^"/]^'- 
children)  800/.,  by  yearly  instalments  of  100/.,  from  July  pouession 

(1)  3  Ve6.l  66. ;   and  Ex  parte  (3)  Lavie  v.  PhilUpt,  3  Burr, 
ifFvrtM^  1 1?.  &  J.  345.  1 776. 

(2)  Green  v.  OtUy  1  Sim.  &  S.  (4)  Jarman  v.   WooUoton,  5  T. 
250.  R.  6 1 8. ;  and  see  HateihUon  v.  Gill, 

ibid.  620.  note  (a). 
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agreed  to 
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not  en- 
titled to. 


1789  —  and  He  continued  in  possession  of  tbem  till  1^97) 
having  paid  only  250/.  —  and  the  day  before  his  bankrupky^ 
the  trastees  repossessed  themselves  of  the  goods;— the 
Court  held,  that  this  was  fraudulent  against  creditors,  and 
that  Ae  assignees  were  entitled  to  the  goods.  (1) 

Where  die  bankrupt  is,  under  a  marriage  settkmetit) 
entitled  to  receive  the  dividends  of  stock  for  his  Bfe,  the 
assignees  in  this  case  become  entitled  to  them  during  the 
Hfe  of  the  bankrupt ;  and  where  the  trustees  under  Ae 
settlement  received  the  dividends  after  the  bankmptcj, 
some  of  which  they  paid  over  to  the  wife  of  the  bankrupt, 
it  was  held  that  the  assignees  might  recover  the  total 
amount  of  such  dividends  from  the  trustees.  (2) 

A  bankrupt  before  his  marriage  agreed  by  petrol^  to  setde 
all  his  stock  on  his  intended  wife —  which  stock  (it  appeared 
afterwards)  amounted  then  to  450/.,  8  per  cents.  —  bat  in 
the  articles  executed  in  pursuance  of  such  agreemoit  before 
the  marriage,  and  in  the  settlement^  executed  afterwards, 
the  stock  was  stated  to  be  only  S^OL  in  amount    This 
was  clearly  proved  to  have  been  a  mistake^  cxxa^oned  by 
the  bankrupt  having  stated  that  amount  as  the  value  of 
the  stock,  and  the  subscribing  witness  having  inserted  it  as 
the  gross  amount  of  the  stock  itself.     After  the  act  of 
bankruptcy  the  mistake  was  rectified,  by  altering  the  snm 
in  the  articles  and  settlement;   and  those  instruments  were 
then  re-executed  by  the  bankrupt  and  his  wife  and  the 
trustees.     Before  the  bankruptcy  the  whole  stodc  was 
sold  out  by  the  bankrupt,  and  the  amount  paid  to  the  tras- 
tees.    Under  these  circumstances,  it  was  held  by  the  Coart 
of  King's  Bench,  that,  however  such  an  alteration  might 
avoid  the  instruments  —  if  done  with  the  consent  of  all  the 
parties  interested  —  yet,  inasmuch  as  one  of  the  parties 
{ihe  J'eme  covert)  was  incapable  of  giving  such  consent,  and 
as  equity  would  probably  set  up  again  the  destroyed  instro- 


(1)  Darhff  V.  SfMth,  8  T.  R.  88.         (2)  AUen  v.  XmpeU^  sTaunt.8«. 
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meiiti  in  her  favor,  the  trusteet  (who  had  received  the  Vj^ 
moDey  when  they  existed  in  a  valid  form)  were  entitled  ^'*^* 
to  hold  the  value  of  the  340/.  stock,  subject  to  the  purposes 
of  the  tmst,  and  not  for  the  benefit  of  the  bankrupt^*! 
estate;  but  that  the  surplus  beyond  that  amount,  at  law^ 
belonged  to  the  assignees, — by  reaspn  that  the  agreement  be- 
bft  marriage  for  the  settlement  of  the  tntolf  stock  was  not 
eddoieedly  writing  pursuant  to  the  statute  of  frauds  {l\ 
vA  was,  under  the  circumstances,  the  subject  only  of  equip* 
tsUe  jmisdiction.  (2) 

(l)S9Car.3.  C.5.  8.4.  (s)  Shaw  V.  Jakemai^  4  £a»t, 

«01. 
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PART  IJ;     . 

OF  THE   ASSIGNMENT,    AS   IT   AFFECTS  THE  PERSONAL  PRO- 
PERTY  OF   THE   BANKRUPT. 

Sect.  1.  Of  the  Personal  Property  in  generaL 

2.  ()f  DebtSy  and  Choses  in  Action, 

3.  Of  Leases,  and  Annuities^   and  herein  of  fbr- 

feitures  upon  Alienation. 

4.  Qf  Property  abroad. 

5.  Of  Property  in  the  Possession,   Order,  or  Dis' 

position:  of  the  Banknipt  as  REPUTED  OWXER. 

1.  What  THINGS  are  within  the  Statute. 

2.  What  POSSESSION  is  within  the  Statute. 
8.  Possession  as  Factor,  Banter,  or  Broker, 
4.  Possessioti  as  Trustee,  Eiecidor,  or  Ad- 
ministrator. 

6.  Of  Property fraudtdently  delivered  in  contemplation 

of  Bankruptcy. 

7.  Of  Goods  in  transitu,  and  herein  of  the  Bight  cf 

Stoppage. 

8.  Of  Goods  sent,  but  not  accepted  i  and  of  Goods 

ordered,  but  not  delivered. 

9.  Of  Goods  subject  to  a  LIEN. 
10.  Of  the  Claims  of  the  Croxvn, 

(See  also  post,  "  Relation*'  "  Actions**  And  as  to  the  operaboo of 
the  assignment  upon  the  joint  property  of  a  partnership^  under  a  ^ 
parate  commission  against  one  or  more  of  the  partners,  see  post,  title 
••  PaHners:*) 


Section  I. 

Of  the  Personal  Property  in  general* 

By  section  63.  of  the  new  net,  the  Commissioners  may 
assign  to  the  Assignees,  for  the  benefit  of  the  creditors  of 


tfae  bftokrapt^  all  the  present  and  future  persional  estate  of  Perwntd 
the  baDkrupt,  wheresoever  the  same  may  be  found  or  ^|[^^l^ 
known,  and  all  property  which  be  may  purchase)  or  which    — — 
may  revert,  descend,  be  devised,  or  bequeathed,  or  come  to 
bim,  before  be  shall  have  obtained  his  certificate. 

AH  property,  therefore,  of  every  description,  which  accruea 
to  thei  bankrupt  before  he  obtains  his  certificate^  passes  to  the 
assignees.  And  this  was  indeed  declared  to  be  the  law  be- 
fore the  new  act,  —  so  that,  even  in  a  case  where  a^  lottery 
ticket  was  given  to  the  bankrupt  by  a  creditor,  who  had 
signed  his  certificate,  as  a  mark  of  approbation  of  his  con- 
duct, and  the  ticket  happened  to  be  drawn  a  prize  before 
the  actoal  allowance  of  the  certificate,  the  proceeds  were 
claimed  and  shared  by  the  creditors,  (1) 

Ail  property^  too,  which  other  persons  stand  possessed  of 
m  trust  [ox  the  bankrupt,  passes  to  the  assignees,  —  as  a 
bond  to  pay  a  sum  of  money  to  the  obligee,  in  trust  for 
the  bankrupt  (2) 

The  assignment  is  now  exempted  from  stamp  duty  (S),  Ais^go^ 
but  it  i&  required  to  be  entered  of  record  (4)  at  the  bank-  '^W- 
rupt  oQce;  otherwise  it  is  not  receivable  as  evidence  ia 
aoy  court  of  justice. 

By  section  80.  of  the  new  act,  if  the  bankrupt  shall  Cbmmw- 
iflw  any  government  stocky  fundsy  or  annuities^  or  any  ^^^^^^^gf. 
of  the  stock  of  any  public  company,  either  in  England,  stock  to 
Scotland,  or  Ireland,  standing  in   his  name  in  his  own  ^IIJ??" 
ngbt,  the  commissioi^ers  may,  by  writing  under  their  hands,  assignees, 
order  the  s^uQe  to  be  transferred  into  the  name  of  the 
assignees,  and  all  dividends  to  be  paid  to  them.     This 
<^attse  is  an  extension  of  the  provision  made  in  this  respect. 
hy  the  36  G.  S.  c.  90.,   by   which  government  stock  was 
ifiade  transferable  to  the  assignees  upon  petition  to  the 
^id  Chancettor;  but  as  the  trai^fer  may  be  made  now 

(1)  Per  Lord  K. ;  7  T.  R.  896.  (3)  Section  98^ 

vid  see  post,  586.  (4)  See  Sec^on  96» 

<S)  Gerard  v.  ilyAwr, Palm.  505. 


Pertonai  bj  the  order  of  the  commissioners,  the  expense  of  applying 

CT^w/  by  petition  will  be  saved. 

Certain  stock  standing  in  the  name  of  a  bankrupt,  tlve 

^^?^  dividends  of  which  had  not  been  claimed,  was  (under  the 

daimed  by  56  G.  S.  c.  60.)  transferred  to  the  commissioners  for  the 

ocbor  reduction  of  the  national  debt    The  assignees  of  the  bank- 

S^ed  to  ^^P^  hy  petition  under  the  act,  claimed  the  stock  as  part 

^•V]?^''  ^f  ^^^  bankrupt's  efiects ;  and  it  was  also  claimed  bjr an- 

Bame  of  Other  person,  who  insisted  that  the  bankrupt  was  meKlya 

Accounts  trustee  for  him.     Under  these  circumstances,  a  li^reaca 
was  directed  to  the  Master  to  ascertain  whose  stock  it  was; 


and  in  the  mean  time  the  stock  was  directed  to  bfe  tno»> 
ferred  into  the  name  of  the  Accountant-GeneraL(l) 
Wearing         The  assignees  are  not  entitled  to  detain  from  the  bank* 
•PP"*^'       rupt  any  part  of  his  wearing  apparel,  on  the  ground  of  iti 
being  unnecessary;  for  the  bankrupt  himself  is  to  d^ermina 
whether  it  is  necessary  or  not,  as  he  does  so  at  the  risk  of 
an  indictment  for  felony.  (2) 
Penalty  By  section  120.  of  the  new  act,  any  person  wilMy  coo* 

^  S3?"*  c^^*"g  *^y  ^^^  or  personal  estate  of  the  bankrop^  who 
kanknipri  shall  not  within  forty-two  days  after  the  issuing  of  the  con* 
•***••        mission  discover  it  to  the  commissioners  or  as^gnees,  b 
liable  to  a  penalty  of  100/.  and  double  the  value  of  the 
Seward  to  estate  so  concealed ;  and  any  person  who  shall,  after  the 
^21^1^     time  allowed  to  the  bankrupt  to  surrender,  virtually  dis- 
^ihen.    cover  to  the  commissioners  or  assignees  any  part  of  the 
bankrupt's  estate  not  before  come  to  the  knowledge  of  the 
assignees,  is  entitled  to  an  allowance  of  5/.  per  cent,  ani 
such  further  reward  as  the  major  part  in  value  of  the  cre- 
ditors present  at  any  meeting  called  for  that  purpoae  sbaU 
direct. 


(1)  Ex  parte  GiUet.    Ex  parte        (S)  Ex  parte  Rots,  1  RoM^ 
Bacon,  3  Mad.  98.  1 7  Yes.  374. 


dH 
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(y  DSts  and  Choses  in  Action. 

By  Ab  6Sd  section  the  comtntssioiiers  may  also  assigo  All  deto 
•n  Mts:dQe,  or  to  be  du^  to  the  bankrupt,  wheresoever  ][2LJ^^' 
the  flune  may  be  found  or  known ;  and  the  assignment  will 
yest  the  same  in  the  assignees  as  fully,  as  if  the  assurance 
(^iMteby  any  of  the  debts  are  secured)  had  been  made  to 
the  tuilgpeea  tliemseWes.  And  after  the  assignment,  neither 
the  bukfupt,  nor  any  person  claiming  through  or  under 
him,  cm  recover  any  of  such  debts,  nor  make  any  release 
or  diidMirge  of  them ;  neither  can  any  of  them  be  attached 
(^1  the  Abt  of  the  bankrupt)  according  to  the  custom  of  the 
Aj  of  London,  or  otherwise.  And  the  assignees  are  de* 
4sied  to  have  the  Kke  remedy  to  recover  such  debts  in 
ifaeir  own  names,  ns  the  bankrupt  himsdf  might  have  had, 
if  he  bad  not  been  adjudged  bankrupt  j 

A  bond  given  to  pay  a  sum  of  money  to  the  obligee,  in  Bond  to  a  * 
trust  for  the  bankrupt,  may  be  also  assigned  by  the  com-  ^''"***' 
mis8ioiienp(i) 

Where  a  keriot^  rditfj  8tc.  are  doe  to  the  bankrupt,  they  Hence, 
also  pass  by  the  commissioners^  assignment  (2)  7 

80^  a  legacy^  given  to  the  bankrupt  before  he  obtains  his  j^^JJ^^  > 
certiftcale,  passes  to  the  assignees ;   and,  though  it  is  given  loffsarr  a£* 
to  hiai  after  his  certificate  has  been  signed  by  the  creditors  certificote. 
a&d  the  commissioners,  yet  if  it  is  before  the  dlowance  of 
dte  certificate  by  the  Lord  Chancellor,  it  eqaally  belongs 
tt)  the  assignees  (3) ;  and  this,  notwithstanding  the  allow-i 
race  is  delayed  by  an  unfounded  petition  to  stay  it,  —  unless 
indeed  the  petition  was  presented  with  that  express  ob- 
jiet^^)    'Where,  however,  the  bankrupt  owed  the  tesutor 
A  larger  sum  of  money  than  the  amount  of  the  legacy,  the 

(1)  Ommf  T.  4y*iie»*,PaliD.^5.        (5)  Tudway  ▼.  Bourne^  S  Bunr. 
(s)  3  Com.  Dig.  Bankrupt,  (D.    716. 
16.)  (4)  Ex  parte  AnteU,  19  Veft.  308. 

c  c 
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C^of^  m    assignees,  in  this  case^  were  held  not  entitled  to  anyptttof 

the  legacy,  as  against  the  execators.  (i) 

Bill  depo-       A  bill  of  exchange  deposited  by  die  bankrupt  with  a 

2^7^   third  pevsouy  for  the  spe(n/k  jnarpose  o( ndAng  m^ 

SOD.  though  such  person  advances  some  money  on  the  bil^ 

passes  to  the  assignees ;  and  they  are  entitled  to  reoover  itf 

after  tendering  to  him  the  money  he  had  so  advaooedi— 

though  a  general  balance  remained  due  to  him  fipom  the 

bankrupt.  (2) 

R^hts  of        All  rights  of  action  likewise  pass  to  the  assignees;  thete- 

actioD.       g^^  where  a  bankrupt  before  his   bankruptcy  lost  his 

losTi?       m(Hiey  at  hazard,  his  assignees  were  held  entitled  to  i«- 

play.  cover  it  back  (under  the  9  Ann.  c.  14.)  in  an  action  a^uuut 

the  winner.  (3) 
Money  So,  money  paid  by  the  bankrupt,  on  a  corrupt  and  iUeg^ 

paid  on  a  agreement,  may  be  recovered  back  by  the  assignees  from 
agreement,  the  person  to  whom  it  is  paid.  But,  where  money  was  paid 
to  a  prosecutor,  in  consideration  of  putting  off  the  trial  of 
the  bankrupt  for  perjury,  for  which  he  was  not  then  pre- 
pared,—  this  was  held  not  recoverable  by  the  assignees; 
though,  if  it  had  been  paid  by  way  of  compoundiog  the  pn>- 
secution,  it  would  have  been  otherwise.  (4) 
When  A  right  of  action,  however,  does  not  pass  to  the  assigneesr 

right  of  unless  thy  interfere  s  for  the  bankrupt  may  sue  as  trustee 
does  not  ^ot  them,  and  has  a  good  tide  against  all  persons  but  tk 
pasB*  assignees.  (5)    And  no  right  of  action  passes  to  them  for  a 

mere  personal  tort  to  the  bankrupt ;  such  as  assault^  or 
defamation.  But,  with  respect  to  a  tort  to  the  p&6p£aTY  of 
the  bankrupt,  which  has  the  effect  of  deteriorating  its 
value,  whereby  the  assignees  are  deprived  of  the  benefit 
which  they  would  have  otherwise  enjoyed  —  as  in  the  case 
of  running  down  a  ship,  — or  cutting  timber^  whereby  a 

(1)  Eichards  v.  Richards,  9  Pri.  (4)  Harvey  v.  Aforgaa,  sStar. 
219.  17. 

(2)  Ketf  V.  Flint,  8  Taunt.  21. ;  (5)  Cummmgy.  Roelmck,\Mi' 
and  see  <<  Set  Off."  472.    Oari  v.  Cahert,  5  Moore, 

(3)  Brandon  v.  Pate,  2  H.  B.  96. 
506. 
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petter  iqaiy  is  sustained  than  the  mere  value  of  the  ^''  ^ 

timber  fidlen, — this  is  a  question  which.  Sir  W.  Evans    

say8(l),  has  never  yet  been  fully  considered.  Though 
there  seems  to  be  no  more  reason,  why  such  a  right  of 
acdoo  should  not  pass  to  the  assignees,  than  in  those  cases 
where  die  party  has  received  money,  or  made  a  profit,  in 
coDsequoice  of  his  tortious  act —  when  the  assignees  may 
wtive  the  /orf ,  and  bring  an  action  of  assumpsit. 

Where  the  banknipt  bad  recovered  damages  in  an  action  Where^ 
on  the  case  for  Hoards^  and  the  sheriff  had  levied  the  amount  ^^^ 
onder  an  execution  against  the  defendant;  but,  instead  of  sheriff 
paying  it  over  to  the  bankrupt,  brought  it  into  court,  and  ^^^^ 
^  asB^nees  applied  to  take  the  money  out  of  court,  —  it  in  tori. 
was  held,  in   one  of  the  old  cases,  that  the  assignees 
wer^  under  these  circumstances,  not  entitled  to  the  money ; 
on  the  ground,  of  its  being  in  custodid  legisy  and  there- 
fore not  assignable  —  and  that  as  it  was  levied  by  re- 
^fd,  it  could  only  be  delivered  to  him  who  was  able  to 
tcknowledge  satisfiiction  of  record,  which  the  assignees 
(being  strangers  to  the  record)  could  not  do ;  the  money 
was  therefore  ordered  to  be  delivered  to  the  bankrupt*  (2) 
But  in  another  case,   under  similar  circumstances,   the  Mode  of 
Coort,  though  they  refused  to  order  the  money  to  be  paid  P^^^^^ 
orer  (0  the  assignees,  consented  nevertheless  to  detain  it^  recover  it, 
in  order  that  the  assignees  might  take  out  a  scire  facias 
against  the  defendant  to  try  the  bankruptcy.  (3)    And  this, 
indeed,  appears  to  be  the  more  regular  course  of  proceed- 
ings whether  the  sheriff  brings  the  money  into  court,  or 
i^etains  it  in  his  hands  (4) ;  though  in  one  case,  where  the 
faankmpt  had  obtained  judgment  on  a  scire  faciasj  the 
Court,  upon  motion,  ordered  the  judgment  to  be  entered, 
so  as  to  entitle  the  assignees  to  the  benefit  of  it,  without 
bringing  a  new  sci.  fa*  (5)     As  several  subsequent  cases, 

(1)  Btbds*!  B.  L.  14.    4  Evans's  (3)  Monk  y.  Morrit,  Ventr.  195. 
Stati,  3S9.  1  Mod.  93. 

(2)  Benaom  ▼.  Flower,  Cro.  Car.  (4)  See  poit,  *«  Actions/'  ch.  17. 
1^.  17S.    Sir  W.  Jones,  815.  s.  3. 

(5)  Plummer  ▼.  LeOy  5  Mod.S8* 
c  C  2 
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ChMCM  in  however,  bave  determined  ilut  a  party,  who  is  entilU  to 
^^^^*^^  receive  money  levied  by  a  sberiGP,  may  tmng  at  adbn 
against  him  for  not  paying  it  over,  it  seems  that  tbe  vr 
^nees  might  (if  tbe  sheriff  retained  money  in  his  hasdi 
which  he  had  levied  under  the  bankrupt's  eucation) 
recover  it  from  him  in  an  action  for  money  hsd  and 
received.  (1) 
Partner-         A  trader  having  agreed,  in  consideration  of  a  sum  pay* 

ship  pre-     ^\^  \yj  instalments,  to  take  two  persons  into  partnership 

p^nim  pay*  .  - 

able  by       with  him  for  a  period  of  eighteen  years,  became  bsnkropt 

instal-        gyQ  years  after  tbe  commencement  of  the  psrtDenbip) 
when  only  one  instalment  was  due:  —the  Court  held)  that 
his  assignees  were,  nevertheless,  entided  at  the  reflfwcdve 
periods  to  receive  the  remaining  instalments.  (9) 
Compen-         Where  compensation  was  given  by  the  legislature  to  the 
*^^        l>rq>rietors  of  ancient  quays,  upon  the  establishment  of  tbe 
Westlndia  West  India  Docks,  Lord  Eldon  decided,  that  this  wis  an 
Dock  Act.  interest  capable  of  disposition,  and  consequently  pttsed  to 
the  assignees.  (3)    The  subject  matter  in  this  caa*  was  a 
specific  vested  pecuniary  interest,  and  there  codd,  tha«- 
fore,  be  no  doubt  entertained  that  it  was  oompidiended 
within  the  terms  oS  the  Bankrupt  acts. 
Good-will        But,  with  respect  to  what  is  called  the  good-vM  of  a 
of  a  bun-    business  —  that  is,  a  compensation  given  to  a  trader  fer 
ugnedby    declining  trade  and  recommending  another  as  his  soc- 
"*'g"®^    cessor,   he  himself  engaging  not  to  carry  on  the  same 
ing  upon     business  within  certain  limits,  —  Sir  W.  Evans  very  jostlj 
the  bank-    observes,  it  is  impossible  to  suppose,  that  tbe  assignees  of  a 
^  '  bankrupt  can  compel  him  to  enter  into  similar  stipulations} 

for  a  consideration  to  be  paid  to  themselves.  (4)  And  his 
reasoning  derives  great  weight  from  what  was  said  by 
Lord  Eldon  in  a  case,  where  the  assignees  of  a  bankrupt 
(who  was  a  carrier)  had  sold  to  a  plaintiff  tbe  pvemises 

(1)  Spealeev.  Richards,  2  Show.        (3)  Chandler  ▼•    GanMaer,  du 
289.    Dale  v.  Birch,  5  Camp.  S47.     1 7  Ves.  338.  343. 

LongdUt  V.  Jones,  I  Star.  345.  .    (4)  Evans's  B.  L.  2a 

(2)  Akhurst  v.  JacAton,  1  Swaast. 
85.    Wils.  Ch.  Rep.  47. 
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which  the  banknipt  had  occupied^  as  well  as  the  cairying  Chme$  w 
bnsiiieaB,  in  these  terms :    "  and  also  the  good-mill  of  a  "^^'^ 


long  aUdHshed  frade^  Sfc.;*  and,  the.  bankrupt  haying 
resDUed  the  like  business  in  the  same  district,  the  Lord 
CbsDocUor  reiiised  to  grant  an  injunction  to  prevent  him 
fhnD  so  doing, —obsenring,  tliat  the  good-will,  which 
was  the  salgect  of  sale,  was  nothing  more  than  the  pro» 
babiUty  that  the  old  customers  would  resort  to  the  old 
place;  and  that  by  interposing  in  this  particular  instance, 
he  should  carry  the  efiect  of  injunction  to  a  much  greater 
length,  than  any  decision  had  authorized,  or  imagination 
ever  suggested.  (1) 

It  htt^  however,  been  decided  that  the  right 'of  publish-  Copyiight 
ing  a  particolfir  nempaper  was  a  property  affected  by  the  pg^^ 
Bankrupt  law  (2) ;  and  Lord  Mansfield  is  also  reported  to  signaUe. 
have  hdd,  that  what  is  called  a  netcMwiMr,  that  is,  the 
bnsbess  of  sdling  newspapers  to-  particular  customers 
^vithin  a  given  beat,  was  likewise  a  property  'distributable 
nnder  a  commissioD  of  bankrupt,  (d)    But  the  authority  of 
tlus  last  case  (as  fiir  as  it  implies  any  obligation  oa  the 
baaiknii^)  ia  much  shaken  by  the  above  decision  of  Lord 
£ldQn  in  CnOwell  v.  2^,  as  well  as  the  forcible  reasoning 
of  Sir  W.  Evans  (4),  in  his  comment  on  the  former  statutes 
relating  to  bankrupts. 

A  ptOent  right  for  the  exclusive  exercise  of  an  invention,  ^  n&tent 
tlKRigh  obtained  from  the  crown  by  the  bankrupt  after  his  j^aMi^ 
bsnknqplcy,    but  before  he   procures  his  certificate,   is  nees. 
sd^cted  by  the  previous  assignment  of  the  commissioners, 
and  also  vests  in  the  assignees.  (5) 

So,  a  policy  of  ifWirance^  e&cted  by  the  bankrupt  upon  ^  &  po- 
^  own  lUe  at  an  annual  premiuro,  passes  to  his  assignees;  .^^^b 

thebank- 

0)  Otiwett  V.  Lye,  1 7 Ve«.  355.  (5)  S  N.  R.  70.                             '"P^'«  >*^«- 

)  Rose,  183.  (4)  Evans's  Bankrupt  Statutes, 

(2)  Ixmgnum  v.  Tripp,  2  N.  R.  page  19.  note  (10), 

^T.;  and  see  Hogg  t.  Kirby,  8  Ves.  (5)  Heae  ▼.  Stevenson,  3  B.  &  P. 

IS5.;  and  Cbo^v.  Caleraft,  3  Wils.  565, 
^90.  as  to  the  general  interest  in 
wch  property. 

C  C   S 
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Ckmet  m  and  wbere»  instead  of  deltveriog  it  up  as  part  of  hbtlbclii 
__  a  bankrupt  secretly  assigned  it  to  another  perBon,  who  fttd 
the  arrears  of  the  premium,  and  upon  the  death  of  thebaok- 
rupt  received  the  sum  insured, — the  amount,  dedocting  ike 
arrears  so  paid,  was  held  to  be  recoverable  by  tbeasognces 
as  money  had  and  received  to  their  use.  (1) 


Section  III. 

Of  Leases  and  Annuities^   and  herein  of  Forfeiture  yf(A 

Alienation. 

A  lease  A  Lease  granted  to  a  bankrupt  passes  to  his  assigneoy 

u^eMy    although  it  contain  a   proviso  that  the  lessee  skall  not 
thoug^^      assign  without  the  lessor's  consent;   for  the  interest  id 
amimd^  the  lease  is  considered  to  vest  in  the  assignees  by  oper^ 
proviso       ation  of  lauo  (2),  and  not  by  the  act  of  ike  par^  (tbat 
°^Jf        is,  the  voluntary  assignment  of  the  lessee)  to  whkb  last 
mode  of  transfer  a  restriction  of  this  nature  is  alooe 
Alit^»if     confined.  (S)     But  a  lease,  with  a  proviso  that  ike  land- 
^[1^1^     lord  might  re-enteTf  If  the  lessee  should    <<  comnut  ao 
if  lessee  Iff  act  of  bankruptcy  whereon  a  commission  should  issue,  and 
bankrM>t^  he  should  be  ^fimnd  a  bankrupt^^^  does  not  pass  to  the 
assignees  (4) ;  for  this  is  a  condition  annexed  to  the  demise 
itself,  and  renders  the  term  void^'  in  case  the  lessee  becomes 
a  bankrupt.     The  owner  of  property,  indeed,  cannot  bjr 
contract,  or  otherwise,  qualify  his  own  interest^  by  a  ooih 
dition  determining  or  controlling  it  in  the  event  of  his  bank- 
ruptcy, to  the  prejudice  of  his  creditors,  (as  has  been  already 
fully  considered  in  the  case  of  marriage  settlements);  but 
a  lessor,  like  any  other  grantor  or  alienor,  may  qasKfy 

(1)  Sdumdler  v.  Wace^  1  Gamp.  (3)  Ex  parte  JBkuUo^  iRose, 

487.  458.     Ex  parte  Skemuoh  Buck, 

(S)  Gornut  y.  Warner^  2  Eq.  Ca.  46S. 

Ab.  100.  7  Fin.  Ab.  85.    Fkiipoi  t.  (4)  Hoe  ▼.  GaiUer$^  a  T.Itl93.} 

JSoare^  Amb.  480.  a  Atk.  S 1 9.  Doe  and  see  1 5  Ves.  96a. 
V.  Bevan^  3  M.  &  S.353.    Doe  v. 
Bvighj^,  3  "^lls.  834. 
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Ae  iOemi  of  ki$  iessee,  upon  a  condition  to -take  effiKstoa  AmuUm*- 
die  iMBkraptoy  of  the  lessee.  (1) 

80^  irlMsre  the  term  is  made  to  depend  upon  the  acttud  ^  ^^re 
oetupatum  of  the  premises  by  the  lessee,  the  assignees  have,  depends 
in  tfaif  case,  not  snch  an  interest  as  they  can  assign,  if  the  "P^^.^i" 

u    L     ^^  .  '/'ix  actual  oc 

Danknipt  does  not  continue  to  occupy.  (2)  cvpaHon. 

In  like  manner  where  an  annuity  was  given  by  will  Conflict- 
to  a  trader  •*  payable  to  him  onb/j   upon   his  own  re-  »?g^ec*- 
odpt  and  no  other,  and  to  cease  immediately  upon  aliens  the  case  of 
s^ttw,"— It  was  held,  that  it  ceased  upon  his  bankruptcy,  ^  f^J'"^^ 
and  the  baigatn  and  sale  of  his  estate.  (3)     So,  where  penonal 
there  was  a  bequest  to  pay  an  annuity  to  A.,  with  a  proviso  ef^oymetU. 
tfaat  if  by  any  ways  or  means  whatsoever  he  should  sell, 
dispoBe  of,  or  incumber  his  life-interest,  or  any  part  thereof, 
kfs  interest  should  then  cease^  and  the  trustees  should 
•pply  and  determine  the  same  for  the  benefit  of  his  chil- 
<ireo, — it  was  held,  that  upon  his  bankruptcy  the  annuity 
leased  to  be  the  subject  of  his  personal  enjojrment,  and  did 
Dot|  therefore,  vest  in  his  assignees ;  but  that  his  children 
were  entitled  to  it  (4) 

But  where  a  testator  directed,  that  his  estate  and  effects 

Aotid  be  laid  out  in  the  public  funds  in  the  names  of 

trustee^  who  were  to  **  pny  the  dividends  fiiom  time  to 

time  mto  his.  son's  hands,  or  to  his  order,  and  on  his  re^ 

ceipt,  to  the  intent  that  the  same,  or  any  part  thereof,  should 

sot  be  grantable,  or  assignable,  by  way  of  anticipation," — ■- 

lofd-Eldon  held,  that  on  the  bankruptcy  of  the  son,  his 

sssigaees  were  entided  to  his  interest  under  the  will.  (5) 

And  in  another  case,  where  the  testator  bequeathed  several 

tnnoities,  and  (amongst  the  rest)  one  to  the  bankrupt,  and 

declared  that  **  if  any  of  the  annuitants  should  assign,  or 

dispose  o^  or  otherwise  charge  or  incumber  his  annuity,  so 

■ 

{\)WibtmY.Greenwood^\SwBTat.        (3)  DommeU  t.  Bedford,' 6  T. 
481.;  And  see  per  Lord  EUenbo-    R.684.    3  Yes.  149. 
iH)QSfa,  3  M:  ft  S.  397.  (4)  Cooper  ▼.  Wyait,  5  Mad.  483. 

(S)  Doe  V.  darlie,  8  East,  185.  (5)  Brandon  v.  Robinson,  1  Rose, 

19T. 

c  c  4 


Mum^  ^  not  to  be  entitled  to  the  pi$fl90iial  reeeipty  vaey  aad  en- 
""'"'*"  joymeDt  thereof  the  annuity  should  thenceforth  een^  de- 
tennipQy  and  be  void,  and  ahould  iom^iateljr  deYolfevpoa 
the  person  next  entitled,  by  virtue  of  the  limitttigns  ia  tbt 
wiU," — Sir  W.  Grant,  upon  the  principle  of  the  above 
decisions  as  to  leases^  in  which  an  assignfloent  bjf  cpmitim 
qf  km  is  holden  not  to  be  an  alienation  of  the  part]/^  con- 
sidered that  thfe  interest  had  not  ceased  by  the  bankmptcy, 
but  that  it  vested  in  the  assignees.  (1)  Though,  in  aaotber 
casCf  where  tlie  annuitant  had  taken  the  benefit  of  the 
insolvent  act^  the  same  learned  Judge  held,  that  a  ccoiditioa 
of  this  nature  was  broken  by  the  aqmoiteDt^  inasmuoh  as 
the  signing  the  petition  ami  schedule  were  clearly  ads  d 
alienation  comn^jtted  by  the  insolvent.  (2) 
Obsenr*  These  decisions  of  Brandon  v.  JBopinsou  and  WUki»sm 

ationt.  ^^  Wilkinson  are,  certainly,  quite  at  variance  with  tboic  of 
Dommett  v.  Bedford  and  Cooper  v.  Wi/att»  The  groonds 
of  Lord  Eldon's  judgment  in  Brandon  v.  BMfwm  ar^ 
that  there  is  a  great  dif&rence  between  £^ving  ao  interest 
to  a  person  while  he  shall  remain sciveni^and  tAenanef,'^^ 
giving  it  generaUyfor  life ;  and  that  it  is  not  enoogb  for  a 
testator  to  say  the  fund  shall  not  be  tiansferrec^ — bat  that 
in  order  to  prevent  that,  it  must  be  given  aoer  to  somAoil 
else,  or  made  to  fall  into  the  residue  of  his  property  s  0tbe^ 
wise,  it  becomes  an  equitable  interest  to  which  theaasjgo^ 
are  entitled.  (3)  This  reasoning,  however,  willAOt^lj 
to  the  case  before  Sir  W.  Grant,  where  the  annuity  ws 
given  over,  being  made  to  devolve  upon  the  person  nc^U 
entitled  under  the  will ;  and  the  limitation  is  also  stropg  ^ 
to  the  personal  eryqyment  of  the  annuity  by  the  annuitant 
Whether  a  grantor,  therefore,  of  an  annuity,  can  efiectaaUj 
limit  his  grant  to  the  period  only  of  the  solvency,  or  pe^ 
sonal  enjoyment,  of  the  annuitant,  unaccompanied  with  any 

(1)  Wiikkuon  V.   miivuon,  G.    and  see  ffolylmid  v.  Ik  Madct^ 
CooD.  959.  5  Meriv.  184. 

(8)  Skee  V.  HaUf  IS  Ves.  404.)        (3)  1  Roae»  197. 


iimihtffor  over  in  c—e  of  Mfsolvenqr,  ftc,  so  as  to  prefail  Le<m». 
it  fipom  pusing'to  Ihe  asaigoces  under  a  commission  of  * 

baiilini|iC» — is  a  qttestioiii  yiAidx  may  still  admit  of  very 
cdiiaidoi«bfe  doubt 

Tbe  general  ass^ment  of  a  baidcrupt's  estate  does  not  Assign- 
m$i  8  lease  or  term  of  years  in  tbe  assignees,  unless  they  ^^^^^ 
do  aoB)^  act  to  manifest  their  assent  to  tbe  assignment,  as  lease  in 
it  iifpsds  the  temn,  and  their  acceptance  of  tbe  lease.  (1)  ^^^^'^ 
For  they  are  not  bound  (as  has  been  before  observed  (3) )  unlem  they 
t»  tidie  all  Ae  pro^ierty  of  the  bankrupt,  but  may  reject  ^^l^ 
sbeb*  as  may  be  radier  a  bm-then  than  a  benefit  to  the  term. 
MtsiCa.    Before  the  case  of  Copeiand  ▼.  Stephensy  however, 
it  was  a  pdoDt  still  undecided,  whether  the  banknipt's 
inlefest  in  a  lease  passed  imrMdiatefy  to  the  assignees,  de* 
JkagfUe  upon  their  actual  refusal  to  take  it, — or,  whether 
tbe  interest  in  it  was  suspended  until  their  acceptance  or 
ngeetien  of  it.     In  an  able  judgment  pronounced  by  Lord 
£Uenboit>a^  in  that  case,  it  was  determined,  that  the  effect 
of  tbe  assignment  was  suspended,  until  the  assignees  decided 
ettker  to  accept,  or  zejeot,  the  lease;  and  that  the  estate  re* 
mained  in  tie  banknqff  during  the  period  ^suspension,  —  but 
sologect  to  die  right  of  the  assignees  to  have  the  term,  by 
dieir  snbsequent  acceptance  of  it,  —  and  thereby  to  vest  it 
in  ttansdves.  (S) 

"Wibat  acts  on  the  part  of  the  assignees  will  amount  to  an  Cuses  of 

^ ice  of  the  lease,  and  what  to  a  rejection,  will  be  «^cept- 

explained  by  the  following  cases.  ^ectbn. 

A  hAdUad  applied  to  the  assignee  to  know,  if  he  meant  what 
le  tbe  bankrupt's  intei'est  in  the  lease,  and  he  an-  smounts 
that  if  he  did  not  let  it  by  Lady^day,  he  would  ^^^^ 
gire  it  op;  and  at  Lady*day  the  assignee  paid  tbe  rent  then 
dnc^  and  cfiered  the  landlord  the  key :  —  tinder  these  cir- 
camstences)  Lord  Kenyon  held,  that  though  tbe  assignee 
might  lisve  refused  it  at  first,  yet  he  could  not  take  it  in  part^ 
yid  afterwards  reject  it,  when  he  found  that  it  would  not 

(1)  Cdpekmd  v.  St€phens,  1  B.  &     *  (9)  Ante,  320. 
A.  593.  (3)  1  B.  &  A,  593. 
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uuwer  and  he  oould  not  lettbe  preiidiBB.{l)    RD,iriKfe 
die  assignees,  who  were  chosen  on  die  8lA  JW^i  sUowed 
the  bankrupt's  oows  to  remain  on  the  demised  lands  till  the 
10/A,  and  ordered  them  to  be  milked  there^  -^  Lord  EHeih 
borough  decided)  that  they  thereby  became  tenants  to  the 
lessor;  and,  the  cows  being  removed  on  the  10th  to  avoid 
a  distress  for  arrears  of  rent,  it  was  held,  that  the  landlord 
had  a  right  to  follow  and  distrain  them  under  the  11 G.  9. 
c.  19.  (2)     So,  if  assignees  intermeddle  with,  and  sssame 
the  management  of  a  finrm,  this  is  a  sufficient  deGtkm  to 
take  to  the  term  (S),  and  renders  them  liable  to  the  land* 
lord.    So,  also^  where  assignees  entered  upon,  and  took 
actual  possession  of  the  leasehold  proper^,  th^  were  hdd 
to  become  chargeable  with  the  covenants  in  the  Icue^ 
aldiough  the  bankrupt's  eflects  were  upon  those  premoes, 
and  the  assignees  delivered  up  the  keys  immediatdly  after 
the  effec<'3  were  sold ;  for,  if  they  had  wished  to  cottul  the 
full  legal  effect  of  taking  possession  of  the  premises  (he^ 
should  have  entered  with  a  protest,  that  their  entry  was  net 
for  the  purpose  of  possessing  themselves  of  the  preaiibes  as 
assignees,  but  merely  to  take  possession  of  the  goods.  (4) 
And,  when  the  assignees  permitted  the  bankrupt  tooonttmie 
in  possession  of  the  premises,  from  the  period  of  his  bank* 
ruptcy  in  Naoember  until  AprU,  and  to  carry  on  the  trade  for 
the  benefit  of  the  estate^  the  assignees  inspecting  the  books 
and  furnishing  the  bankrupt  with  money, — it  was  hdd| 
that  they  could  not  afterwards  disclaim  to  accept  the  leasee 
notwithstanding  a  notice  to  that  effect  had  been  given  by 
tliem  within  a  month  after  the  bankruptcy.  (5)   So^  where  the 
bankrupt  having  a  lease  of  premises,  and  also  a  reversionaiy 
interest  in  them,  the  assignees  sold  '<  aU  his  estate  and 
reversionary  interest  in  the  premises,"-^ this  was  hdd  to 

(1)  Broome   ▼.    Bobhuom,   cit.  (4)  Ham&n  t.  SUvemam,  1  B.  & 
7East,S59.  A.  303. 

(2)  Weich  V.  Myers,  4  Camp.  (5)  Oark  v.  Hwme,  1  Ryaa  A 
36S.  M.  S07. 

(3)  T%omasy.  Pemberton,7THunt 
801. 
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Mioiint  Co  aB  acMptanoe  of  tbe  lease.(i)  And  w,  where  Leam^ 
the  aKigoees  placed  a  board  upon  some  part  of  the  pre-  """^^ 
misesi  with  a  view  to  dispose  of  thetn,  they  were  holden 
liaUe  in  use  and  occupatioD  for  a  year's  rent.  (2)  Where 
aasigoees^  also^  upon  being  required  to  give  up  possession 
of  premises,  answered  that  it  was  not  consistent  with  their 
duty  so  to  dO} — this  was  held  sufficient  proof  of  possession 
by  them,  in  an  action  of  ejectment  brought  against  them 
for  the  recovery  of  the  premises. 

Bat  though  the  assignees,  by  accepting  a  lease,  discbarge  Assignees 
the  bankrupt  from  any  chiims  for  rent,  and  render  them^  gV^J^^ 
selves  liable  to  the  landlord,  yet  they  may  assign  it,  if  they  bility  by 
choose^  to  any  person  (even  though  an  insolvent)  in  order  '^^u^* 
to  get  rid  of  their  liability.  (8) 

Aad  the  assignees  are  not  bound  to  take  a  lease,  merely  What  actt 

because  they  ^ideavour  to  sell  it,  with  a  view  to  ascertain  ^  °^^ 

,  ,  amount  to 

its  vahsic^'—- provided  they  exercise  no  other  acts  ofjowner-  an  accept-- 
ship  over  the  premises  demised.    Thus,  where  assignees  ^^^ 
advertised  a  lease  for  sale  by  auction  (without  stating  them-* 
selves  to  be  the  owners,  or  possessed  of  it),  and  never^ 
in  &ct,  took  possesion  of  the  premises,  and  no  bidder 
oiBsred  at  the  auction^  -^  it  was  hdd,  that  this  was  no  more 
tb«i  an  experiment  to  ascertain  the  value^  and  whether  the 
lease  was  beneficial  or  not  to  the  creditors,  —  and  did  not 
amount  to  an  assent  to  take  it  (4)    I^  indeed,  a  bidder 
bad  been  found,  and  the  assignees  had  accepted  the  bid* 
dings  and  received  a  deposit,  then  that  would  have  been 
evidenoe  of  their  assent  to  take  to  the  premises,  notwith- 
standing the  contract  of  sale  might  have  afterwards  gone 
€&  (3)    So,  where  assignees  allowed  the  bankrupt's  effects 
ta  refliaia  on  the  premises  for  nearly  a  twelvemonth  after 
the  bankruptcy,  and  then,  to  avoid  a  distress,  paid  the 
mt  due,  at  the  same  time  intimating  to  the  landlord  that 

(1 }  I'age  T.  Oodden,  S  Star.  509.  (4)  Turner  y.  Richardson,  7  East, 

00  €?£$on  V.  Courthope,  1  D.  &  355. 

R.  905.  (5)  Hattingf  v.  WiUon,  1  Hdt, 

(3)  Ondow  T.  Carrie,  2  Mad.  550.  N.  R  Rq).  S90. 
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Learn.       tbcgr  di4  not  mean  to  take  to  the  leas^  ualeas  k  corid  be 
advantageously  disposed  of — and  the  lease  was  sooat&a- 
wards  put  up  to  sale  by  order  of  the  assigneesi  but  theie 
was  no  bidder  for  it,  and  they  even  omitted  to  return  the 
key  to  the  landlord  for  near  four  mouths  afterwardsj  but 
never  took  actual  possession  of  the  premisesi — Lord  £1- 
lenborough  held,  that  the  assignees  were  not,  under  these 
drcumstances,  liable  to  the  landl9drd  as  assignees  of  the 
lease.  (1)     And  so,  where  the  bankrupt  had  underlet  part 
of  the  demised  premises,  and  the  assigpees  releaaed  the 
under-tenant,  and  on  being  afterwards  asked  by  the  kisor 
to  elect,  they  refused  to  take  the  leasee  *^  it  was  held, 
that  th^  release  to  the  under-tenant  did  not  ajnount  to  an 
acceptance.  (2) 
eof        But  now,  in  order  to  prevent  any  inoonvenieoce  to  the 
^E^ed  ^A^^^^''^'  ^^^^  ^^  neglect  of  the  assignees  to  detcfinioe 
CO  etect      whether  they  will  take  to  the  lease  or  not,  it  is  by  the 
^5th  section  of  the  new  act  provided,  that  if  the  assignees 
shall  not  (upon  being  thereto  required)  elect,  whether  thef 
will  accept  or  decline  any  leas%  or  agreement  for  a  lease, 
to  which  the  bankrupt  was  entitled,  the  lesscMr,  or  pecsoa  so 
agreeing  to  grant  a  lease,  or  any  person  entitled  nader 
them,  may  apply  by  petition  to  the  Lord  Chancellor ;  who 
Tfity  order  them  so  to  elect,  and  to  deliver  up  such  lease, 
or  iigreement,  (in  case  they  shall  decline  it,)  as  well  as  the 
possession  of  the  premises, — or  may  make  sach  other 
order  therein  as  he  shall  think  fit  (3 ) 
Kktent  of       The  above  clause,  it  has  been  held^  applies  only  to  cases 
t^^luo  between  the  lessor  and  lessee,  or  the  assignee  of  the  lessee; 
riMficdon    and  not  to  cases  between  the  lessee  and  the  '^f^gjv^  of  the 
lease.  (4)    The  Lord  Chancellor  is  not  empowered  undtf 
this  section  to  determine  the  question,  whether  die  asa^ees 
Aaw£^/tf(f  to  take  the  lease  or  not, — but  can  only  send  siidi 


in  this 
respect. 


(1)  Wheeler  Y.BramakpS  Cwap.  (3)  Thb  clause  is  lakeo  firtun  tke 

340.  49  G.  3.  c.  ISl.  1. 19. 

(8)  ffiUy.JMie,  2 Moore, Si^2,  (4)  Tat^  v.  Young,  5  &&  A. 

8  Taunt.  395.  5S1. 
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i  question  to  be  tried  by  a  jary  (1);  for  ke  hes  only  author  Lemn. 
rity,  under  the  above  proyision,  to  make  an  order  tbat  the  ^'"^ 
asttgnees  Aatt  elefin  It  is  only,  in  &ct,  when  assignees 
vfll  net  dtcidef  that  jorisdictUHi  is  given  to  the  Lord  Gha»* 
odQiv;  for  if  they  have  ahrttdy  accepted,  or  rejected^  he 
hm  no  jurisdiction.  (2)  Therefore,  where  assignees  had 
fremou^  tejeeted  a  leasee  a  petttioa  by  the  lessor  for  pay* 
ment  of  rent  dne  after  the  bankruptcy,  and  for  a  com- 
peDMtbn  for  bay  and  straw  which  the  assignees  had  carried 
off  the  premises,  was  dismissed  (S) ;  Lord  Eldon  concarring 
with  the  *Vioe-ClianoelIor,  that,  as  between  the  lessor  and 
^  ssognees  of  a  bankrupt  lessee,  the  Court  had  not 
jurisdictioo  -**  except  in  cases  under  the  statute — and  upon 
pctitioDs  for  an  iiyunctions  for  which  the  petition  in  this 
case  eontained  no  prayer. 

l^pon  a  petition  toft  an  order  on  the  assignees  tb  elect,  AsiigDee* 
they  will  be  allowed  a  reasonable  time — such  as  ten  days,  refuionable' 
fbriostaDoe — to  consider  what  will  be  most  beneficial  for  tipaeto 
the  creditors.  (4)    And  in  a  case  where  there  were  two        ^ 
ooBunissions,   and  issues  directed  which   were  still  un* 
bedded, «~  the  Court  granted  an  order  (under  eadi  com- 
'nttrigo)  on  the  assignees,  to  make  an  election  to  depend  on 
the  result  (5) 

Where  the  assignees  declined  taking  the  leas^  but  in-  Bknmd  bj 
fibted  dial  they  were  entitled  to  remove  from  the  premises  ^J^^J^^ 
all  the  hay,  straw,  &c,  (which,  by  a  covenant  in  the  leasee  lenee^  at 
the  levee  at  the  end,  or  sooner  determination  of  the  term,  ^'^!|]^ 
wastofaote  upon  the  premises),  — Lord  Eldon  determined  &c. 
the  leasee  and  directed  a  case  upon  the  construction  of  the 
covenant  (6)     Upon  the  argument  of  this  case  before  the 
Court  of  King's  Bench,  it  was  decided,  that  the  assignees 

(OEx  parte   Qtumtock^  Buck,  (6)  Ex  parte  iSTiron,  1  Ro8e,445. 

1B9.  This  case  at  first  si^ht  appears  to 

(s)  Mad.  77.  clash  with  the  decision  in  ex  parte 

(3)  Ex  parte   Warwick,  Buck,  fVarwiek,  suprit;  but  the  distinc- 

336.  tion  between  them  is,  that  in  this 

(i)  Ex  p«rte  Scott,  1  Rose,  446.  case  there  was  a  prayer  for  an 

'H>te(8l  mf unction;  in  that  case  there  was 

(5)  Ex  parte  Pomeroy,  I  Rose,  no  such  prayer. 

57. 


hw,$fX9Wi^ 
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were  bound  by  the  coyenant  of  the  lenee,  and  were  not 
entided  to  the  hay,  straw,  &c.(i}    In  all  these  cases, 
indeed,  where  the  Lord  Chancellor  determines  die  lease 
upon  the  petition  of  the  lessor,  the  assignees  are  in  the 
same  situation,  as  the  tenant  would  have  been  in  by  efiSoxioa 
When  en-  of  time.    Therefore,  where  a  lease  contained  a  covenantf 
off^ing     ^^^^  ^  lessee  «  at  the  expiradon,  or  other  sooner  deter- 
crops.         mim0m  of  the  lease,"  might  take  the  ofl^^ing  crop — vA 
the  lease  was  determined  by  the  Chancellor  after  the  bank- 
ruptoy  of  the  lessee,  —  the  assignees  were  held  to  be  en- 
tided  (2)  to  the  off-going  crops.     Nor  does  it  make  sny 
difierence,  that  the  lease  is  only  from  year  to  year,  deter- 
minaUe  on  giving  half  a  yearns  notice^  and  the  covenant  is 
to  leave  die  hay,  &c.,  or  take  the  crops,  on  quitting  the  pre- 
mises (S);  for  the  election  of  the  assignees,  not  to  take  the 
lease,  has  the  same  effect  (with  reference  to  the  covenant), 
as  though  the  lessee  had  quitted  upon  notice.* 
Parol  A  parol  agreement  for  a  lease,  (although  brought  within 

fw^leue  ^^®  principle,  upon  which  a  court  of  equity  would  decree  a 
not  within  specific  performance,  upon  acts  of  part  perfonnanoe)  it 
taL*^'  has  been  held,  is  not  an  agreement  within  the  meaning  of 
the  statute,— -so  as  to  put  assignees  to  elect,  or  reject,  such 
agreement.  (4) 
Where  the  Where  the  lease  had  been  deposited  by  the  banknipt 
httidsofa  ^*  *  THIRD  PERSON,  as  a  security  for  a  debt,  and  the 
third  peN  assignees  refused  to  take  to  the  term,  —  upon  a  petition  by 
^''^  the  landlord  that  the  assignees  might  deliver  it  up,  as  weD 

as  the  possession  of  the  premises,  an  order  to  diat  effect 
was  made.  For  though  the  statute  does  not  in  words 
extend  to  cases,  where  the  lease  is  in  the  hands  of  a  third 
person^  yet  it  seems  that,  by  an  equitable  construcdon  of  the 
above  section  of  the  act,  which  is  intended  for  the  benefit 
of  landlords,  the  Chancellor  has  such  a  jurisdicdon.  (5) 

(1)  Inre  6oitfA»Buck»85.  (4)  £x  parte  Sumii,  sRoie. 

(8)  Ex  ^9TteMamdrell,  Buck,    148. 
83.  (5)  Ex  parte  amet,  1  Mad.  76. 

(3)  Ex  parte  WhiUington,  Buck^ 
87. 
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Section  IV. 
Of  Property  Abroad. 

As  the  statute  enables  the  coxDmissioners  to  assign  the  Penonal 
bankrupt's  property,  ixheresoeoer  the  same  may  be  found  or  SS^^ 
hn(mi{\.\  the  assignees  are  entitled  to  all  the  pei^nal  panes  to 
property,  which  the  bankrupt  may  possess  in  Buy  foreign  "■W^®** 
country^  unless  there  happens  to  be  some  positive  law  of 
that  country  to  prevent  it.     For  personal  property^  accord- 
ing to  the  general  principles  of  all  laws,  has  no  visible 
locality,  but  is  subject  to  that  particular  law,  which  governs 
the  jperson  of  the  owner.  (2)     If  the  Bankrupt  law,  in- 
deed^ was  circumscribed  by  the  local  situation  of  the 
property,  a  door  would  be  open  to  all  the  partiality  of  un- 
ique preference,  which  it  is  framed  chiefly  to  prevent;  for 
it  is  not  very  difficult  to  foresee,  how  frequently  property 
would  be  sent  abroad  with  that  unjust  view,  immediately 
previous  to  and  in  contemplation  of  an  act  of  bankruptcy. 
But  the  consequence  of  the  rule,  as  it  at  present  applies  to 
personal  property,  is,  that  a  commission  of  bankruptcy 
followed  by  an  assignment,  defeats  all  preference  attempted 
to  be  obtained  by  any  one  creditor,  through  the  medium 
of  the  law  of  the  country  where  any  of  the  bankrupt's 
effects  may  happen  to  be  placed —  (as  well  as  by  any  volun-   • 
tary  conveyance  of  the  bankrupt)  —  after  the  period,  when 
the  legal  efiect  of  the  bankruptcy  attaches  to  the  general 
estate. 

Thus,  the  bankrupt's  goods  in  Ireland  will  pass  to  the  Ph>perty 
assignees  by  the  assignment  from  the  commissioners,  and  "*  l^dftn^* 
the  Irish  courts  will  also  take  notice  of  our  laws,  so  as  to 
prevent  a  creditor  from  attaching  property  there  after  the 
commission,  and  gaining  a  preference  (S)  over  the  as- 
^ees.     S09  the  courts  in  Scx)tland,  and  the  colonies,  ScodancL. 

(1)  Section.  63.  ante,  paoe  583.  (3)  Good,  1 14.  Neale  v.  CUtrng" 

(2)  m  T.  Warnriek,  1 H.  B.  665.    ton,  1  H.  B.  US.  in  note. 


CCh.(»IM 


abroad. 


Where  a 
creditor 
wttiifhtng 
money 
■broady 
liable  to 
reAind  to 
MiigDees. 


When  not 
so  liable. 


neeognin  the  Eng^  famr  in  fida  icspecL  for^^kofe 
bankrupts  here  had  carmd  on  busineas  bolli  in  Loiha 
and  in  Sootlaod,  under  distinct  firms,  tba  Qaitt  of  Senoii 
in  Scotland  held,  that  thie  cemraiBaion  here  tnted  in  te 
assignees  all  the  property  of  the  bankropts  wheieni 
situatef-^preclnding  creditors  in  Scotland,  from  atudiiDg 
by  sequestration  such  parts  of  the  bankroptsT  propertyi  u 
remained,  or  was  situate,  in  that  country.  (1)  Whether  a 
commission  in  England,  or  a  sequestration  in  Scotland^  is 
to  be  preferred,  as  the  mode  dP  administering  the  eftctsitf 
a  bankrupt,  depends  upon  their  respective  priorities,  (i) 

Where,  after  the  assignmeitt  o£  a  bankrupt's  estate 
a  creditor  residing  in  flhgland,  who  had  Mdod'  of  tla 
bankruptcy  and  assignment,  attached  the  money  of  the 
bankrupt  abroad,  —  it  was  heU,  that  his  a^gnees  i&igM 
recover  it  against  the  creditor  in  an  action  fat  mooey  bad 
and  received.  (S)  And  in  another  case,  where  the  attadi* 
ment  was  be/bre  the  assignment,  the  same  doctrine  was 
held.  (4)  In  one  case  indeed  of  this  kind.  Lord  Hsidwicke 
even  granted  a  writ  of  ne  exeat  regno  against  a  oditor, 
who  before  the  bankruptcy  had  gone  into  Scotland,  and 
made  arrestments  on  debts  due  to  the  baakmpt  theiei 
though  he  had  not  obtained  sentence  —  saying,  diat  the 
case  was  like  a  foreign  attachment,  by  which  a  creditor  vas 
not  suflfered  to  gain  a  priori^.  (5) 

But  in  a  case,  where  the  bankrupt  was  one  of  several 
partners-^ his  partners  carrying  on  a  branch  of  tba 
business  in  the  West  Indies  —  and  a  joint  cteditor  there 
attached  property  bdonging  to  the  firm  abroad, --it  was 


(1)  BankqfScoHaadr.  Cuikberi^ 
1  Rose,  462. ;  and  see  Selkrjg  y. 
DavUy  8  Dow.  Rep.  250.  2,Ro9e, 
SS^l.  and  Odtoin  t.  Forbef,  Buck^ 
57. 

(2)  Ibid. 

(5)  Hunier  v.  Po«f,  4  T.  R.  1 82. 
Philipt  V.  Hunter^  2  H.  B.  402.  The 
law  upon  tliMBubject^however^  ap- 
pears to  have  beeo  formeriy  laid 


down  differently  by  Lord  Mawfi^ 
both  at  JVut  Pnut,  and  at  the  Co^ 
pit.  {  Waring  t,  Kt^gktf  iC.B-L 
30O.  Otve  V.  ilfi&,  ibid  297| 
See  ab^  »  pawei^  jttdpoatf  <* 
Eyre  C.  J.  on  that«detheoBestiofl» 
in  PAi^  V.  JETtHiter,  a  H.  &  409* 

(4)  S/lY,  fVor$mkk,  1 H3.^ 

(5)  Ji^Jnioih^f^s^  4T.R- 
187.  Bote  (a). 


hMhy  Sk  W.Qnutf  tibal  lie  was  eatided  to  retain  wlial  J^r<fp^ 
ho  Ind  nooveredy  to  the  extent  of  satisfying  his  joint  J_i^ 
(Uttll)-  And  where  the  attachment  of  (uroperty  in  a 
toniffk  eonntry  is  campleie  b^ore  the  act  ^  bankrupi^^  the 
cndilor  is  dieDy  of  course^  entitled  to  hold  the  proper^ 
ittttiial  against  the  assignees,  in  satisfiu^ion  or  reduction 
cf  luidebt.(8)  Whenever,  also,  property  has  been  duly 
Kcovoed  by  a  creditor  from  the  bankrupt's  debtor,  by 
prooeis  of  local  law,  the  assignees  are  not  entitled  to  claim 
the  fstoe  of  it  again,  as  against  such  dd)tor.  (3) 

A.,  a  merchant  at  Paris,  purchased  in  his  own  name, 
but  with  the  mon^  and  on  the  account  of  B.  (a  merchant 
at  Bsttlol)  certain  bank  shares  in  the  French  funds ;  and 
B.  sfterwards  drew  bills  on  A«,  which  A.  accepted,  on  the 
MORty  of  those  shares  standing  in  his  name ;   three  of 
wbidi  bills  were  purchased  by  C.  (a  British  subject)  for  a 
^'ilashle  consideration  paid  to  B.    Before  the  bills  became 
dne,  B.  authorised  A.  by  letter  to  sell  the  bank  shares,  in 
Older  to  reimburse,  himsdf  against  these  bills;  but  previous 
to  the  arrival  of  that  letter,  A.  had  stopped  payment,  — > 
ind  die  lulls  were  dishonoured.  B.,  also,  afterwards  became 
hflokiupt;  and  C.  then,  by  process  according  to  the  French 
law,  stisched  the  bank  shares  (still  standing  in  the  name  of 
A«)  Iv  the  d^t  due  to  him  as  the  holder  of  the  bills ;  and 
the  French  court  decreed,  that  the  bank  shares  should  be 
loid,  and  that  the  proceeds  should  be  applied,  first  to  pay 
(  ddbt  due  from  B.  to  A.,  and  afterwards  to  retire  the 
bills  I — and  C,  under  this  decree,  received  a  certain  sum 
of  nioiiey  on  account  of  the  bills.     Under  these  circum- 
stances it  was  held,  that  the  assignees  of  B.  could  not 
i^coover  back  this  money,  as  money  belonging  to  B. ;  for 
diat  A*  had  more  than  a  simple  lien  on  the  bank  shares, 

(l)Mdhoooifv.lfiUb-,sMeriv.    ceived  a   completely  satisfactory 
>79.  Sir  W.  Grant  expressed  a    answer. 

<hBbt  m  this  ewe,  whether  the        (S)  Ex  f)arte  D'Oftive.  Ex  parte 
i^anobg  of  Lord  C.  J.  Eyre,  in    Le  Mesurier,  8  Yes.  82. 
^U^  V.  SmUer,  haa  ever  re-       (3)  Le    Chevalier    v.    L^neh, 

Doug.  170. 

D  n 
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•iihP^'4^    -they  being  in  lav  hisproperh^  and  vested  in  kiiii-^<boB(^ 
'       in  trust  For  B.j  after  satisfying  his  own  lien.  (1) 

Upon  the  same  principle,  as  the  courts  here  refiue  to 

Courts       acknowledge  the  validity  of  an  attachment  made  by  a 

fayourthe  <^f^tor  on  the  bankrupt's  proper^  abroad,  whidi  may 

clainu  of    give  him  an  undue  preference  oves  the  other  creditors,— 

^^^es.    ^^  ^^  English  courts  will  equally  give  effect  to  the  daim 

of  Foreign  assignees,  (when  the  laws  of  the  Foreigo  eouDtiy 

are  proved)  in  the  recovery  of  personal  property  here;— 

and  will  prevent  a  creditor  from  obtaining  an  exdosive 

satisfaction  out  of  such  property,  to  die  prgudioe  of  ^^ 

Foreign  assignees.  (2) 


Section  V. 


Of  Property  in  the  Possessiorij  Order ^  or  JDisposiim  of  He 

Bankrupt^  as  reputed  Owner. 

1.  What  things  are  mthin  the  Statute. 

2.  Wiat  Possession  is  within  the  Statutem 

3.  Possession  as  Factor^  Banker^  or  Broker. 

4.  Possession  as  Trustee^  Executor^  or  Administrator, 

By  section  72.  of  the  new  statute,  it  is  enacted  (S),  that 
if  any  bankrupt  at  the  time  he  becomes  bankrupt  shall,  hf 
the  consent  and  permission  of  the  true  owner  thereof,  have 
in  his  possession^  order,  or  disposition,  ^ny  goods  or 
chattels,  whereof  he  was  reputed  owner,  or  whereof  he 
had  taken  upon  himself  the  sale,  alteration,  or  disposition, 
as  owner,  the  commissioners  shall  have  power  to  seU  and 
dispose  of  the  same  for  the  benefit  of  the  creditors  under 
the  commission.    But  any  transfer  or  assignment  of  any 

(1)  Caseno9e  v.  Prevott,  5  E  &  (a).     JoBei  v.  Dep9idkk%  ii^ 

A.  70.  IS2.  note. 

(8)  SUtv.  Warsum^,  1  H.B.691.  (j)  This  sectipii  is  taken  froD 

Sohmotu  V.  Aow,  ibid.  191.  note  the  21  Jac.  1.  c.  19.  s.  10, 11. 
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'ship  or  Tesse!,  or  any  9b«re  tfiereoif,  nade  as  a  iecurlty  fer  JByHwf 
ony  debti  either  by  wsjr  of  mortg«ige(i)  or  assignment,  ^^^^^^^^^ 
•dfriy  registered  according  to  the  provisions  of  the  new 
r^isteract,  (40eo.4.  c.41.  a.  44.)  is  not  to  be  invididated, 
or  aftctedi  by  this  enactment. 


J»d^  Ist^asto  taJud  things  otre  mtiim  ike  StaMe. 

The  object  of  the  above  enactment  is  to  remedy  the 
mUchief  arising  from  a  trader  holding  out  a  delusive  re* 
spon$ihility  to  die  world,  by  appearing  to  be  possessed  of  a 
stodi  in  tade,  or  of  other  valuable  articles,  which  are  the 
subjects  of  sale  and  unmediate  transfer.    The  goods  and  OnlyiMf^ 
chattel%  therefore^  comprehended  within  the  meaning  of  the  ^^    "^ 
statute^  must  be  taken  to  mean  personal  chattels,  and  not 
to  comprise  chattels  real.     For  the  possession,  and  power  of 
disposingj  of  goods  and  personal  chattels,  are  the  only  evi- 
dences of  ownership,  to  which  persons  dealing  with  traders* 
generally  look;  but  with  respect  to  real  property,  the* 
fsct  of  mere  possession  is  not  such  evidence  of  ownership, 
as  to  induce  a  creditor  to  rely  on  it;  — it  being  a  matter  of 
notorie^,  that  real  estates  are  frequently  mortgaged,  and 
tbat  the  mortgagor  usually  remains  in  possession  of  the 
property.  (3)     No  creditor,  therefore^  can  with  reason  say, 
^t  be  has  been  deceived  by  the  b^lqrupt's  possession  of 
property  of  that  description. 

For  this  reason,  Jixtures^  and  things  affixed  to  the  free-  Not  flz« 
hold,  that  are  mortgaged  with  the  premises  to  which  they  *""•»  **• 
belong  (5);  or  even  shxres  in  a  public  company,  whose 
funds  arise  from  the  rents,  or  tolls,  issuing  out  of  red 
estate  (4),  are  not  within  the  above  enactment.    But  woo^ 

(1)  A  mortgagee  of  a^ip  was  (s)  JLyai  v.  i?ofi!r,  1  Atk.  166. 

Bot  fonnerly  so  piotcc&l.    Bte^  1  Ves.  34S. 

f^  T.  SJe.\  Vea.95S.    Hmi  v.  (S)  1  Atk.  17S.    Ham  v.  JMrr, 

i^oMoarn,  S  B.  &  A.  193.    Mank-  9  East,  815, 

Aowe  T.  Hoy,  9  B.  dp  B.  114.  (4)  Sz  parte  YtmUM  M^ 

4 Moore,  57.  8 Price, 256.    JQrk'  Con^fonjfj  1  0.& J.  ISi. 
h^'Bodfflim,  1B.&C.588. 
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JUtfptdid 


moveable 
uteoals, 

unless  let 
by  usage. 


able  utentik  not  fixed  to  the  freehold^  such  as  a  brew/t  cr 
disiilUr^s  vats {l)f  or  a  dj/ep^s  plani{2)^  will  be  afifectedbjr 
it;  unless,  indeed,  they  are  utensils  of  a  particular  trade^ 
in  whidi  there  is  a  wett^kncwn  usage  for  the  trader  to  have 
those  utensils  let  to  him  on  hire — the  possession  of  then 
in  that  case  not  imposing  on  the  world  a  false  appearance 
of  property  in  the  possessor  (S) — as  in  the  manufacturing 
counties,  where  it  is  a  common  practice  for  the  working 
hosiers,  spinners,  and  weavers  to  have  on  hire  the  posses- 
sion of  stocking-JrameSf  and  other  valuable  machines,  whidi 
they  are  unable  to  purchase*     And  the  same  exoq)tioDy 
perhaps,  will  be  found  to  apply  to  the  case  o{  Jobhorsa, 
and  carriages,  which  it  is  a  well-known  practice  to  have  on 
hire«  (4)     So,  where  a  colliery  was  demised  to  the  bank- 
rupt, with  certain  engines,  machinery,   and  implements, 
which  were  to  be  rendered  up  to  the  lessor  at  the  ex- 
piration, or  other  sooner  determination,  of  the  lease— and, 
the  tenant  failing  in  the  payment  of  the  rent,  the  lease 
became  forfeited,  and  the  landlord  recovered  a  jadgment 
in  ejectment,  but  did  not  execute  the  writ  of  possessaoa 
until  the  day  before  the  tenant  became  bankrupt,  —  it  was 
held,  that  the  tenant  never  had  under  this  demise  the  pos- 
session, order,  or  disposition  of  the  engines  and  machinery 
within  the  meanbg  of  the  21  Jac.  1.  c.  19.  s.  10.  (from  which 
statute  the  above  section  b  taken),  but  a  mere  qualified 
right  to  use  them  during  the  term ;  and  that,  even  if  they 
had  been  in  his  possession  within  the  meaning  of  the 
statute,  they  would  have  ceased  to  be  so,  when  the  land- 
lord resumed  possession  by  executing  the  writ  of  inquiry. 
Neither  was  the  tenant  considered  to  have  such  order  and 
disposition  of  them,  though  he  continued  to  woric  the  col- 
liery, and  have  the  use  of  them  during  the  intermediate 


J  244. 1 


(1)  9  East,  215.  (5)  Per  Le  Blanc  J. 

(8)  Biyson  y.  WyUe,  1  B.  ft  P.  and  see  Storer  y. 

83.  note  (a),     l  C.  B.  L.  234.     Ex  C.  368. 
parte  Bait,  Buck,  565.    lAngard       (4)  Per  Lawrence  J.  5  Taunt. 

y.  Mettiier,  1  B.  ft  C.  508.  '  490. 
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time^  between  the  recovery  of  the  judgment  in  ejeClmenl^  Bepuiet^^ 
and  the  execution  of  the  writ  of  poBsession  —  a  period  of  ^^^'^^^^^ 
fifteen  months.  (1) 

All  (^ses  in  action (2)  are  within  the  enactment;  s»  Chosesm 
stares  in  a  pablic  company  (8),  bills  of  exchange  (4),  and  ^®°* 
policies  of  insurance  (5)» -«- as  well  as  a  share  in  a  news^^ 
paper  (6),  stock  in  the  public  funds  (7)9  and  a  patent  for 
an  iny^tion.  (8) 


2.  What  Possessioti  is  mthin  the  Statute, 

As  to  what  possession  will  constitute  a  case  of  reputed 
ownecsfaip,  within  the  meaning  of  the  above  enactment,  that 
is  a  question  more  of  Jacty  than  of  lafm,  —  and,  as  such,  pe- 
caltarljwithintheprovinceof  a  jury  to  determine.  (9)   The  Possession 
potaestion  of  property  is,  of  course,  primd  facie  evidence  of  ?''*?*fi 
reputed  ownership;  and  ,more  or  less  strong,  according  to  "dence. 
tbe  dreumstanoes  under  which  that  possession  was  ac'^ 
quired,  on  is  retained.     The  possession,  however,  must  be 
acqnired  before  the  act  of  bankruptcy^  in  order  to  constitute 
a  possession  within  the  meaning  of  the  statute. 

When  a  bankrupt  has  once  been  the  ostensible  otxmer  of  Still 
properly,  and  he  continues  in  the  visible  possession  of  it  at  stronger, 
tbe  time  of  his  bankruptcy,  —  that  is  a  very  strong  case  of  bankrupt 
^oted  ownership;    and  can  only  be  rebutted  by  clear  ^ffL*^ 
proo^  not  only  that  there  has  been  a  transfer  of  the  pro-  owner, 
perty  from  the  bankrupt,  but  that  such  transfer  was  no- 
torioDs  to  the  world ;  for  when  a  man  has  been  at  one  time 

(1)  Stortr  V.  Hunter^  5B.  &  C.  (6)  Longman  v.  Tripp,  S N. R. 
368.    •  67. 

(2)  RyaU  y.  JtoUe,  supra,  per  (7)  Ex  parte  Richardton,  Buck, 
LordK.7T.R.235.  180, 

(3)  Nd$<m  V.  London  Assurance  (s)  Ex  parte  Granger,  Bvans's 
Compmtu,  2  Sim.  &  S.292.  Statutes,  title  **  Bankrupt,"  64.9 

(4)  JaonMnoer  v.  Proud,  2  B.  and  see  ante,  389. 

A  A.  527.  (9)  Doug.  317.    1  Bt  &  p.  89. 

(5)  Fa&ner  v.  Case,  cit.  2  T.  R.    9  East,  241. 
'^91.    Ex  parte  Stmih,  Buck,  149. 

3  Mad.  63. 
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BeptHed     the  real  owner  of  pfop6rtyi  the  presmcnptioM  b  Aiithe  ooo^ 

^''^^^^^  tinuttso^  where  there  boo  chAAgife  of  poMes8ioD.(l)  M 

Bat  must    fTMrf  continuance  in  possession  by  an  assignor  (tifidef  peen« 

be  MGoii»*  jjj^  embarrassmenti)  of  property  a^gned,  though  dways 

with  some  suspicious,  is  not  of  itself  a  eondmioe  badge  oF  fraud.  (2) 

«J***«^^     So,  the  feet  ot  possession  J  without  any  etidenoe  of  repOdim 

tion.  of  ownerships  may  not  be  snffieieDt  ci  itself  to  brng  tie 

case  within  the  statute ;  or,  at  least,  not  without  showing 

hoWi  or  when^  the  bankrupt  became  possessed.    And  in  all 

these  cases,  where  facts  are  proved,  which  amouut  to  a 

disposition  of  the  property  by  the  bankrupt  as  owner, 

general  evidence  may  be  given  of  his  bdng  repu$ei  to  be 

?^K"^^^    the  owner.  (9)    But  the  inference  of  ownership,  from  pos* 
tionmaybe         .  \  /.  .  «.  f .  w 

rebutted     session,  and  even  trom  rqoutation  of  ownership,  ffit;  be 

pother     rebutted  by  evidence  oontradicttng  that  repatation.  (4) 
.  Independently,  however,  of  any  coBsideration  ofbant^ 

tnmsfer^   '  ^^^»  it  is  a  genend  rule  of  law,  that  all  secret  sales  aod 
^d  transfers  of  personal  chattels,  unaccompanied  by  pooessioo, 

crediton.  ^nre  fraudulent  and  void  as  |gainst  creditors;  stnoe  tbe 
offset  of  them  is,  to  enable  a  party  to  gain  a  febe  credit 
from  the  world.  Therefore,  where  Sl  creditor  took  sn 
absobile  bill  of  sale  of  his  debtor's  goods^  but  agreed  to 
leave  them  in  his  possession  for  a  limited  time,  the  bill  of 
sale  was  held  void  against  creditorB«(5)  And  So,  hi  die 
case  of  an  assignment  to  trustees,  where  poasession  did  not 
accompany  and  follow  the  deed.  (0)  But  where  an  agree- 
ment, for  the  transfer  of  household  fiimitare  tod  fermli^ 
stock,  was  KOTOBious  in  the  neighbourhood  - —  though  pos- 
session in  this  case  was  retained  by  the  bankrupt  for  a 
certain  period,  pursuant  to  the  stipuktioiis  of  the  agree- 

(1)  Per  Holfoyd  J.  1  B.  &  C.  (4)  Chirr  v.  Autto^  i  Holt,5»7. 

514.  Per  Gibb»  C.  J. 

(S)  mfflum  V.  IW,  S  Etp. 95.  (5)  Edmatdi  v.  Harieti,  dT.R. 

Bmhoood  v.  Brfno%  1  Ry.  k  M.  587.     WordiM  v.  SmUhy  i  Ounp. 

518.;  led  vide  per  BuUer  J.  Ed-  835, 

umrdi  V.  Hmrbeti,  «T.  R.  697.  (6)  JSamford  v.  Baron,  2 T. R. 

(5)  OHoer  v.  Bariieti,  1  B.& B.  594.;  and  see  Wordey  v.  Dt  Ma- 

S69.;  and  see  Midier  v.  Mw,  l  M.  lo#,  I  Burt.  46t. 
ft  S.  535. 
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ment,— snch  ft  possession  was  hdd  not  to  be  within  the  Whatpw- 
statate.(l)    So  where  a  person  (though  in  embarrassed  *^'"^' 
circuinstances)  sold  and  assigned  to  a  creditor  all  his  in*    . 
terest  in  a  leasehold  house  in  which  he  resided,  together 
with  the  whole  of  the  furniture  and  household  effects — 
continuing  in  the  occupation  of  the  house  and  furniture  pre- 
cisely in  the  same  manner  as  before;  but  it  did  not  appear, 
that  the  creditor  had  given  less  than  the  /uU  value  of  the 
property;  and  the  assignor  had,  in  &ct,  with  the  purchase 
moneyj  paid  the  debts  of  several  of  his  other  creditors^  —  thirf 
was  held  to  be  a  valid  transaction  (in  the  absence  of  any 
fraud)  against  an  execution  crecUtor.  (2)    And  Lord  Chief 
Jostice  Abbott  said,  that  he  had  no  doubt  that  the  pur- 
chase of  a  house  and  furniture,  with  an  immediate  demise 
of  them  to  the  Tendor,  may  be  good,  if  there  be  no  kitention 
to  defeat  or  delay  creditors  by  the  transaction,  (d) 

Where  an  execution  is  levied  on  a  trader's  goods,  but  is  Secret  eai^ 
concealed  for  a  length  of  time,  and  the  trader  remains  ill  ®^'!J?-^V 
possession  of  the  goods,  and  carries  on  business  as  usual,-—-  statute, 
this  is  a  case  of  reputed  ownership  within  the  statute.  (4) 
And  the  same,  where  the  warrant  was  directed  to  the  trades^ s 
servant  and  another  person,  as  special  bailiffs,  and  they 
took  possession  of  the  goods  in  the  shop,  but  the  business 
was  carried  on  as  usual,  though  without  the  trader's  in- 
terference; —  for  the  possession  of  the  servant  in  this  case 

(1)  MvSer  Y,  Mo$s^  1  M.  &  S.  SmUh,  Buck,  380.)    But  this  trntt 
^^^«  a  part  of  the  contract  in  Edwards 

(2)  Sattwood  V.  Brovm,  1  Ry.  y.  Harben,  where  the  bill  of  sale 
&M.3U.  was  held  void.    The  better  dis- 

(9)  Ibid.  51  s.     Lord  EUenbo*  thiction  seems  to  be  the  one  takea 

n>ugh  in  his  judgment  in  Midler  by  Lord  Coke ;  who  recommends, 

V.  Mott^  supra,  appears  to  make  a  that  a  gifl  in  tatisfactian  of  a  debt^ 

(iutinctioii  m  favour  of  an  assign-  by  a  person  who  is  indebted  to 

nient  of  furniture  (where  the  as-  otherM  also,  should  be  made  ptdh- 

^snorcontioued  in  possession), that  /ic/y,  and  not  in  private;  for  s^ 

we  lig^t  to  do  so  formed  a  part  cresy,  he  says,  is  a  mark  of  fraud* 

^^  contract;  —  and  the  Vice-  Twyn^^  case,  3 Co. 80.;  and  see 

ChanccQor,  also,  was  inclined  to  Kidd  v.  RawUngon,  2  Bos.  8c  P.  59. 

^w  a  similar  iUstinction,  where  (4)  ToussaitU  v.  Hartopp,  1  Holt, 

the  delay  of  poaaession  was  consist-  535. 
cat  with  the   deed.     (Hartley  v. 

D  n  4 
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4fiP«^  was  ooDsid«red  to  be  tbe  poaocflcnon  of  the  ina9lcc»(l) 
^'""'*^*^'  Nor  does  it  make  any  di£kreiioe  that,  after  the  utensils  or. 
Though  goods  are  sold  under  such  an  execution,  they  reroaia  in  ihe 
2^^jl^[^  trader's  possession  at  a  yearly  rental  for  the  use  of  dieoi,(2] 
a  rental.  Thus,  where  a  creditor  took  the  furniture  of  a  oofieeJioase 
keeper  in  execution,  which,  without  ever  being  reaioyed^ 
he  afterwards  let  to  him  at  a  yearly  rent ; — such  a  possession 
was  held  to  be  within  the  statute.  (S)  And  though,  inixie 
case  of  this  kind,  the  creditor's  initials  were  actually  marked 
on  all  the  goods,  it  was  held,  that  this  was  not  sufficient  en* 
dence  of  the  ncioriely  of  the  Aange  of  properQ^  (4),  so  as  to 
defeat  the  claim  of  the  assignees.  But,  where  the  execnUoa 
is  notorious  in  the  neighbourhood^  and  the  goods  are  Ixmdfdt 
sold, — then  it  has  been  held  (notwithstanding  the  continu- 
ance of  possession  by  the  debtor)  that  they  are  protected 
from  subsequent  executions  (5)  —  and  also  (as  it  should 
seem  to  follow)  from  any  claim  of  the  assignees  of  the 
debtor,  if  he  becomes  bankrupt;  for  there  can  be  no  re- 
puted ownership  of  property  in  a  person  possessing  i(^  which 
is  known  to  have  been  seized  in  his  possession  by  the  pro- 
cess of  the  law. 

Where,  however,  after  a  notorious  sale  of  a  dyeing  plant 
and  other  fixtures  to  a  trader,  there  was  aprwaie  re-sakoi 
them  to  the  vendor,  and  then  a  lease  from  the  vendor  to 
the  trader,  and  he  appeared  to  the  world  as  the  absolute 
owner,  -—this.  Lord  Mansfield  said,  was  an  experiment  to  de> 
'  feat  the  Bankrupt  laws,  and  ought  not  to  prevail  agunst  (6) 
So  anv       the  assignees.     So  also,  where  a  retiring  partner  leased  to 


^^di    ^  ^^  others  who  continued  the  business,  certain  stills,  vats, 
vendor  at    and  utensils  proper  for  carrying  it  on,  and  which  had  been 
a  rent.        ^^^  jy  the  former  partnership^  —  it  was  held,  that  (the  con- 
tinuing partners  having  become  bankrupt)  all  such  utettals, 

(1)  Jacitiony./rom,  2  Camp.  48.    652.    Le<mard  "^^  Baker,  l^^i^k 

[2)  1  B.  &  P.  82.  S.  251.    WaOnmM  v.  Buck,  4  Taunt 
fsS  Unghaai  V.  Biggt,  ibid.  623.    Joteph  v.  higram,  8  Taunt 

[4)  Lingard  y.  MeuUer^  1  B.  &    838. 
C.308.  (6)  BrtfMi  t,  WySe,   1  BL  &P. 

(5)  LaHmer  v.  Batton,  4  B.  &  C.    85.  note  (a).   1  C.  Ek  L.  359. 
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u  W«v6fiot  flx0d  to  the  freehoU,  pusscd  ttf  tbe  iidsigtie^*-*  ^^i  ju^ 

as  beiflg  in  the  possession,  order,  and  disposition  of  the    

bankrupts,  as  reputed  owners4(l) 

Itwifl  be  observed  in  this  class  of  eases,  that  the  bank** 
tnj^  had  once  been  the  absohUe  ownei",  or  part'Cwner,  of  the 
property,  which  was  afterwards  leased  to  him;  and  that 
the  principle  on  which  they  were  decided  was,  that  the 
diaDge  of  property  was  twt  si^fficiently  notorious^  so  as  to 
pneMit  the  world  from  being  deceived  by  the  continuance 
of  possession.     Bat  it  has  also  been  held,  where  the  bank-  Or  goods 
nipt  was  not  the  previous  owner  of  the  property,  —  tliat  a  ^®'  ^  ^^ 
iokmrabk  lease  to  him  of  property,  of  which  he  has  the  thoush 
exdushepassessumj  and  over  which  he  exercises  complete  not  the 
cmffd^  will  not  take  the  case  out  of  the  statute.     Thus  owner, 
wfcere  a  trader,  on  leaving  off  trade,  sold  the  concern  to  ""<*«''  * 
the  bankrupt,  with  the  stock,  utensils,  &c.  under  a  deed,  lease, 
wbich  (though  in  appearance  a  lease)  was  in  effect  a  con- 
trivance to  secure  the  seller  of  the  property  interest,  at 
10  per  cent,  on  the  amount  of  the  price  until  it  should  be 
paid;— -it  was  held,  that  this  property  (independently  of 
the  consideration  as  to  the  usurious  interest)  passed  to 
the  asognees^  as  property,  of  which  the  bankrupt  was  the 
reputed  owner.  (2) 

WAere  utensils  of  trade,  being  the  separate  property  of  As  to  pro- 
one  of  two  partners,  and  insured  in  his  name,  were  con-  ^^^. 
sonied  by  a  fire,  and  afterwards  a  joint  commission  issued  ranee  on 
against  both  the  partners,  and  the  insurance  money  was  "T^^ 
pftid  to  the  joint  assignees,  —  it  was  held,  that  the  separate  in  joint- 
estate  was  entitled  to  it,  and  not  the  joint  estate — there  ^^^'^  |' 
bdngnovmAfe  property  at  the  time  of  the  bankruptcy; 
for  after  the  fire  the  subject  was  in  reality  gone.  (S) 

Where  goods,  being  the  commodity  in  which  a  trader  As  to 
<ieals,  are  purchased  of  him,  and  left  in  his  keeping  by  the  ^^^IjI'^^" 
purchaser^  undistinguished  from  the  rest  of  his  stock, — they  and  left  in 
«rill  be  considered  to  be  in  his  possession,  order,  and  dis-  ^m^dTth" 

(i)  Hwn  V.  Baker^  9East,  815.         (3)  Ex  parte  SfmOi,  Buck,  149.     l»**™Pt- 
(2)  Smgiakr  V.  Sieveruon,  S  Bing. 
514.    1  Carring.  582. 
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•^^P"*^    position,  within  the  meaning  of  the  statute ;  notwithstand- 
*  ing  there  is  even  a  custom  of  the  trade  in  the  paxtioikr 
species  of  goods  (which  in  this  instance  was  that  of  hops) 
for  the  purchaser  to  leave  the  goods  in  die  merchant! s 
warehouse,  subject  to  a  rent  for  warehouse  room ;  for  such 
a  custom  does  not  enable  other  persons,  out  of  that  trade, 
to  know  that  the  goods  so  left  are  not  the  property  of  the  (1} 
possessor.     So  where  A.  sold  to  B.  several  casks  of  brandy, 
some  of  which,  at  the  time  of  the  sale^  were  in  A/s  own 
vaults,  and  others  in  the  vaults  of  a  regular  warehouse- 
keeper;  and  it  was  agreed  between  the  parties,  that  the 
brandies  should  remain  where  they  were,  until  B.  could 
conveniendj  remove  them ;  B.  then  immediately  marked 
the  several  casks  with  his  initials,  and  it  was  notorious  to 
the  persons  carrying  on  the  wine  trade  at  the  place  where 
the  parties  lived,  that  the  sale  had  taken  place ;  bat  no 
notice  of  the  sale  was  given  to  the  warehouse-keeper,  with 
whom  some  of  the  casks  were  deposited:  — under  these 
circumstances  it  was  held,  upon  A/s  bankruptcy,  that  the 
whole  passed  to  his  assignees,  as  being  in  his  order  and 
disposition ;  for  that  it  was  not  sufficient,  that  the  change 
of  property  was  known  only  to  persons  in  the  same  iroie^ 
— but  the  transfer  ought  to  have  been  known  to  aU  other 
persons^  who  might,  in  consequence  of  the  bankrupt's  con- 
tinued possession  of  the  brandies,  have  been  induced  to 
give  him  credit.  (2) 
Goods  These  cases,  however,  are  somewhat  at  variance  with 

J^J^^  two  others  in  the  Court  of  Chancery;  one  of  which  was 
decided  by  Lord  Hardwicke,  and  the  other  by  the  present 
Vice-Chancellor.  In  the  first  of  these,  the  facts  were»  tliat 
two-thirds  of  a  quantity  of  tar  (then  lying  on  the  quay  at 
Liverpool)  were  purchased  of  the  bankrupt,  and  the  whole 
was,  pursuant  to  agreement,  put  into  the  bankrupt's  ware- 
house, until  the  purchaser  should  give  orders  for  shipping 

(i)  IlkackthwttiteY. Cock^iTmaL    A.  134. ;  and  see  Muddom  ▼.  M*^ 
^^87.  gle$^  sTaunt.sls.  post. 

(2)  KnowlcM  V.  UortfaU,  5  B.  & 
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the  same  off  as  opportanity  oflfered,  and  the  pardbiaser   Whtapot^ 
also  duly  paid  for  the  tar ;  —  upon  which  Lord  Hardwicke  ^^^*'^' 
held,  that  as  the  possession  of  the  tar  was  merely  a 
Umporary  custody^  it  conld  not  with  any  propriety  be  said 
to  be  in  the  order,  disposition,  or  power  of  the  bankrupt.  ( 1 ) 
Tbii  ease  was  cited  in  argument  in  the  above  case  of 
KMnda  t.  Hari/allf  and  was  attempted  to  be  distinguished 
fiom  that,  on  the  ground,  that  in  this  the  goods  were  to 
be  left  m  the  possession  of  the  bankrupt  only  until  they 
oottld  be  conveniently  shipped;  but  in  that  case^  also,  the 
brandies  were  only  to  remain  with  the  vendor,  until  .the 
vendee  oonld  conveniently  remove  them.    There  does  not, 
in  troth,  seem  any  material  difierence  between  the  two  cai&eSf 
---exoept,  indeed,  that  the  circumstances  in  Knawles  v.  Hors- 
fiBifer%  upon  the  whole,  more  in  favour  of  the  purchaser ; 
for  in  that  case  the  casks  were  marked  with  the  purchaser's 
initials.    In  the  other  case  alluded  to^  which  was  before 
the  Vice-Chancellor,  a  pipe  of  wine  had  been  purchased  of 
the  bankrupt,  and,  after  being  bottled  off,  was  set  apart  in 
a  particnlar  bin  in  the  bankrupt's  cellars,  distinct  from  the 
rest  of  hb  stock,  eaeh  bottle  being  marked  with  the  pur- 
chaser's seal,  and  entered  in  the  bankrupt's  books  as  be- 
longing to  the  purchaser ;  and  in  this  case  Sir  John  Leach 
tboaght,  that  the  wine  was  not  in  the  possession  of  the 
hankmpt  under  such  circumstances,  as  would  deceive  his 
creditors^  by  any  appearance  of  its  forming  part  of  that  stock, 
to  which  they  might  give  credit.  (2)   And  this,  after  all,  ap-  Criterion 
pears  to  be  the  true  criterion  for  determining  every  case  ^^f  ^«tcr- 

reputed  ownership ,-  for,  if  the  goods  are  so  distinguished  cases  of 
by  the  mark  of  the  true  owner,  or  so  separated  from  the  ^«  na- 
W  of  the  bankrupt's  stocky  as  to  render  it  impossible  for 
^y  person  dealing  with  him  to  be  deceived  by  any  appear- 
^^  of  property  in  the  bankrupt;  then,  it  is  apprehended, 
^pon  no  principle  whatever  can  the  goods  be  said  to  be  in 

(U  Ex  parte  Ftyn,  1  Atk.  185.         (s)  Ex  parte  Martadh,  1  Q.  & 

J.  402. 
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BejnOed     the  possession  of  the  bankrupt)  as  reputed  amner^  at  die  time 
^^*'^"^'  of  his  bankruptcy. 

Goods  at         But  all  goods  lying  at  a  wharf  in  the  bankng^s  tuoMf 
"^*jj^?   and  for  which  he  is  liable  for  rent  to  the  wharfioger,  or 
name.         over  which  he  exercises  any  control  on  any  part  of  the  day 
of  the  bankruptcy^  are  hc^ld  to  belong  to  him  as  routed 
owner ;  though  it  may  be  difierenti  if  the  goods  are  lying 
there  in  the  name  of  his  agent^  and  the  bankrupt  Umself 
has  no  reputation  of  ownership  attaching  to  them.  (I) 
Cbfi/r^  if        But  if  the  goods  are  transferred  into  a  purchaser's  name 
^^r***  ^  ^®  wharfinger's  books,  at  any  time  before  the  act  of 
name  of      bankruptcy,  then  the  reputation  of  ownership  in  the  bsni^- 
the  pur-      pup^  jg  rebutted.     Thus,  where  the  purchaser  of  goods, 
then  lying  at  a  wharf  in   the  name   of  the  vendor,  re- 
ceived from   him  an  order  on  the  wharfinger  for  their 
delivery ;  though  the  order  was  not,  in  fact,  earned  to  the 
wharfinger  for  several  months  afterwards  (daring  vluch 
period  the  vendor  had  actually  disposed   of  a  paxt  of 
the  goods),  and  the  vendor  became  bankrupt  only  nine  days 
after  the  wharfinger  had  transferred  the  remainder  of  the 
goods  into  the  name  of  the  purchaser,  —  yet,  as  the  transfer 
was  made  in  the  wharfinger's  books  previous  to  the  bant 
ruptcy,  it  was  held,  that  a  complete  change  of  the  property 
had  taken  place;  and  that  the  assignees  were  not  entitled 
to  the  remainder  (2)  of  the  goods.     So,  where  a  creditor, 
who  had  blank  delivery  notes  on  a  wharfinger  deposited 
with  him  by  the  bankrupt  to  cover  advances^  filled  up  the 
blanks  with  his  own  nam^  and  took  possession  of  the 
goods  only  the  very  day  before  the  act  of  bankruptcy!  he 
was  held  entitled  to  the  goods  against  the  assignees*  (S) 
Or  if  And,  after  a  written  order  by  the  vendor  for  the  ddivery 

^v^^  }^^    ^^  ^^  good$  is  merely  communicated  to  the  whea^finffT^  aad 
very  assented  to  by  him  —  though  no  actual  transfer  be  made 

(1)  Arhotun  y.  WUSam,  1  Ry.&        (2)  Jones  v.  Dwyer,  15Ettt,8l. 


M.  72.;  and  see  Ta^r  v.  Bobh^        (5)  Arhomn  v.  PrUtiam^wpt^ 
«ofi,  8  Taunt.  648.   2  Moore,  730. 
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inhisbooks— the  property  has  been  held  to  pass  to  the  (1)  Whatpoi* 
vendee.    Therefore^  where  warrants  of  the  West  India  *^*"^ 
Dock  Company  (for  sugars  deposited  in  their  warehouses)  shewn  and 
were  exhibited  by  a  purchaser  to  the  clerk  of  the  com-  JJf^y'J?© 
panj, — this  was  holden  sufficient  to  divest  the  seller  of  wbar- 
any  reputed  ownership,  though  no  actual  transfer  was  made  ^"S®'- 
in  the  company's  books.  (2) 

Where  it  is  the  known  practice  of  a  public  company^  Or  where 
to  deliver  goods  to  the  mere  holder  of  their  warrants,  JaJ^^L. 
without  any  indorsement  on  the  warrant  by  the  original  (tranafer.  . 
owner  of  the  goods,  —  in  that  case,  the  bare  possession  ^of  ^^^^^ 
the  warrants  by  any  one,  to  whom  they  are  delivered  for  dowe- 

a  valuable  consideration,  is  sufficient  to  rebut  a  case  of  P®?J**^ "® 

m  tne 

reputed  ownership  in  the  person,  to  whom  the  goods  ori-  hands  of  a 
ginally  belonged.  Thus,  where  a  trader  had  pledged  for  ^^j^ 
value  warrants  for  goods  in  the  East  India  Company's  ware- 
houses—  (which  warrants  are  current  in  the  market,  and 
tnmsfemble  without  indorsement,  and  the  goods  are  de- 
livered to  the  person  who  brings  the  warrants  to  the  ware- 
house); and  the  trader  became  bankrupt  whilst  the  warrants 
were  in  the  possession  of  the  pawnees ;  —  it  was  held,  that 
the  goods  were  not  in  the  possession,  oi'der,  and  dispo- 
sition of  the  bankrupt  at  the  time  of  the  bankruptcy.  (3) 

But,  where  a  captain  in  the  East  India  Company's  service  As  to  pro- 
^gned  his  privilege  (which  consists  in  shipping  goods  Lods  of  a 
to  the  extent  of  a  certain  tonnage  from  the  East  Indies  captain  in 
to  England)  to  one  Taylor  for  a  valuable  Consideration,  in  qJ^  ^   ■ 

breach  of  an  express  law  of  the  Company,  which  prohibits  pany's  ser- 
vice. 

(i)  Zrfcocf  V,  J^orritn,  7  Taunt,  seem,  that  the  dock  warrants  hav- 

2?8.  1  MoorCy  29.    Barman  v.  An*  ing  been  once  exhibited  by  the 

^on,  2  Camp.  245.  holder  to  the  proper  officer  of  the 

(2)  Ibid.     Spear   v.    Travert,  company,  are  in   themselves  the 

4  Camp.  251.     It  was  observed  by  true  symbols  of  the  ownership  of 

tbe  special  jory  in  this  case,  that,  the  goods.    And,  indeed,  they  are 

in  practice,  the  indorsed  dock  war-  now  declared   to   be  so  by  the 

f^ts  are  handed  from  seller  to  recent  act  of  6  G.  4.  c.  94.  s.  2.; 

^7^>  as  a  complete  transfer  of  and  see  post,  ^  Lien." 
tbe  goods.  (4  Camp.  253. ;  and  see        (3)  Greeting  v.  Clark,  4  B.  &  C. 

«  Taunt.  290.    Per  Dallas  J.)     In  516. 
^  these  cases,  therefore,  it  should 


414  OF  THE  ASnGKMEKT  [CLU.  PtS. 

^^^t"*^^    such  amgnments ; --•  and  in  order  to  evade  this  law,  the 
^^^^  goods  were  aliippedy  entered,  warehoased,  and  sold  by 
Taylor  in  the  captain*s  name^  and  the  proceeds  carried  to 
his  account '^^hoti  before  they  were  hajided  over  by  the 
Company,  the  captain  became  a  bankrupt-^ and  Taylor 
was  in  possession  of  no  document,  whidi  be  coald  have 
carried  to  market  for  the  purpose  of  disposing  of  the 
goods,  or  the  proceeds;  —-it  was  held,  in  this  case,  that  the 
assignees  were  entitled  to  recover  the  amount,  in  an  action 
for  money  had  and  received  against  the  East  India  Com- 
pany—  die  proceeds  being  considered  to  be  within  die 
order,  and  disposition,  of  the  bankrupt  at  the  time  of  the 
bankruptcy.  (1) 
Goods  oil        Where  goods  have  been  bought  by  a  bankrupt  t^pos 
tak  or        go^  Qfr  retun^  —  Such  goods,  when  in  his  possession  at  the 
pan  to        ^OK  of  his  bankruptcy,  are  held  to  pass  to  hb  assignees ; 
aarigneei.    as  they  appear  to  the  world  to  be  his  property,  and  are 
Special  ex-  calculated  to  give  him  a  delusive  credit  (2)     But  where 
^^^°*      goods  were  sent  from  London  to  Sunderland,  on  sale  or 
return,  with  directions  to  the  buyer  to  return  suck  cf  them 
as  noere  noi  approved  cf  by  him,  in  as  short  a  time  as  pos- 
sible; and  the  goods  arrived  at  the  shop  of  die  buyer  only 
the  day  before  he  committed  an  act  of  bankruptcy; — it 
was  held,  under  these  circumstances,  that  the  goods  did 
not  pass  to  his  assignees,  as  a  reasonable  time  had  not 
elapsed  after  the  arrival  of  the  goods,  to  enable  the  buy» 
There  may  to  select  such,  as  he  might  be  disposed  to  retain.  (3)  There 
h®  ^"^  may  be  an  usages  also,  in  a  particular  trade,  to  send  goods 

tfaukind.    on  sale  or  return^  though  there  is  no  agreement  to  that 
effect  between  the  parties;  but  then  the  usage  must  be 
Meaning     Certain,  and  must  be  strictly  proved.  (4)     The  meaning  of 
of  the         such  a  contract  or  usage  is,  not  to  place  the  purchaser 
upon  the  footing  of  a  factor— though  he,  like  a  &otor,  unul 

{l)(jhrdim  v.  E.  I,  ConqHmy^  (s)  GUuomY.  Brtnf^B'tmasXm'l^ 

7  T.  R.  S28.  1  Moore,  5 1 9. 

.     (S)  Idnetay  V.  Bbod,  3  Camp.  (4)  Wood  v.  Woodj  1  GHr.59. 
85.    Sed  vide  per  Abbott  C.  J. 
Delaunay  v.  Barker^  8  Star.  542. 
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ktdy,  had  no  authority  to  pledge  (1)  —  but  to  vest  the  W^pw^] 

propetty  of  the  goods  in  him  so  far,  that  he  may  sell  them    _^ 

either  for  money  or  credit,  and  receive  the  proceeds ;  ^- 

and  i{  he  is  unable  to  sell  them,  the  vendor  cannot  call 

upon  him  for  the  value  of  the  goods  -—  but  has  only  a  right, 

if  his  bankruptcy  does  not  intervene,  to  reclaim  them  in 

specie.  (2) 

When  goods,  however,  are  (mce  delivered  to  a  vendee  When 
upon  an  ordinary  contract  gf  sale,  the  property  is  wholly  ^^^  ^^^ 
changed  by  the  delivery,  notwithstanding  the  goods  may  be  delivered, 
obtained  by  the  vendee,  even  with  intent  to  defraud  the  vendor  Pr*P®J[Jy 
of  the  price ;  and  the  latter  cannot  take  them  back,  after  an 
act  of  bankruptcy  committed  by  (S)  the  vendee;  though, 
perhaps,  if  the  goods  had  been  obtained  by  the  vendee 
Ixodes  false  pretencesy  then  the  vendor  might  recover  them 
hack  from  the  vendee,  or  his  assignees.  (4)   And  a  delivery '  Deliveiy 
of  goods  cannot  be  qiudified  by  any  secret  stipulation  between  ^^51^® 
the  vendor  and  purchaser,  so  as  to  defeat  the  claims  of  the  by  secret 
assignees  of  the  purchaser,  in  case  he  becomes  bankrupt ;  sfipu^ 
flor,  even  though  the  goods  are  not  actually  delivered,  will  pu^ciiaaer 
any  $eeret  stipulation  have  that  effect,  if  the  vendee  be  per^  having 
nutted  to  exercise  such  a  control  and  management  over  the  ^J^^ods 
goods  down  to  the  time  of  his  bankruptcy,  as  to  give  him  equal  to 
the  appearance  of  being  the  real  owner.     Thus, 'where  a  dclivefy. 
bankrupt  had  entered  into  an  agreement,  that  in  the  event 
of  his  becoming  bankrupt,  or  insolvent,  before  payment 
made  of  a  quantity  of  standing  timber  purchased  by  him, 
that  the  vendor  should  retake  the  same,  —  it  was  held, 
that  if  the  bankrupt  had  the  order  and  disposition  of  the 
^ber,  it  would  pass  to  his  assignees.  (5) 

(1)  See  now  6  G.  4.  c.  94.  s.  $.  176.     The  circumstance  of  the 
pQBty  "  lien."  property  in  question  in  this  case 

(2)  Per  Gtbbft  C.  J.  1  Holt,  S56,  being  part  of  the  freehold^  and 

(3)  MUward  v.    Forbes^  4  Esp.  therefore  not  within  the  proYision 
171.;  but  see  post.  of  the  statute  (which  applies  only 

(4)  Oladstane  ▼.   Hadwen,  I  M.  to  personal  property^  does  not 
&6. 617.;  and  see  posU  appear  to  have  been  adyerted  to. 

{5)  Holroyd  V.  Gwyime^  2  Taunt.    See  ante,  40J. 
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lUpuied 

oumership. 

Where 
property 
removed' 
on  eve  of 
bank- 
ruptcy. 


paper  Of* 
tipied, 
without 
affidavit  of 
change  of 
Intereit. 

Share  of  a 
director  in 
a  public 
company. 


It  has  been  held  in  one  case,  that  if  the  mlimer  of 
property,  such^as  liousehold  furniture,  permits  it  to  idBiia 
so  long  in  the  possession  of  the  banknq^t,  as  to  gifehim 
the  reputed  ownership  of  it  in  the  qpinioa  of  aft  vho 
deal  with  him;  and  the  owner  only  takes  possessioa  of  k 
the  day  btfore  the  bankruptcy,  —  that  such  re^posaession  a 
fraudulent  against  the  creditors  (1) ;  and  that  the  piopir^ 
passes  to  the  assignees.    But  we  hare  already  seeo,  tbtin 
a  case  of  property  lying  at  a  wharf,  where  it  did  not  appear 
that  persons  were  deceived  by  any  apparent  ownerdiip  of 
the  bankrupt,  and  the  real 'owner  only  took  poiaeaion of 
it  one  day  before  the  bankruptcyj  that  the  tmnsacjdfla  W 
not  impeached  on  that  account  (2)  Though,  where  tkx^ 
moval  of  the  property  takes  place  on  the  very  same  d/g  oo 
which  an  act  of  bankruptcy  is  oomnutted — notwithstsndiDgi 
in  point  of  dme,  it  is  really  before  the  actual  cowwMff^  ^ 
it  —  then  it  has  been  held,  that  the  rights  of  the  as^gn^ 
attach.  (3) 

Where  the  printer  and  publisher  of  &  newspaper  msip^ 
his  interest  in  it  to  a  creditor,  as  a  security,  but  coatiDtted 
to  print  and  publish  it  as  before,  and  no  affida^  of  the 
change  of  interest  was  delivered  to  the  commisaiQiion  ^ 
stamps,  —  it  was  held,  on  his  bankruptcy,  that  the  rights 
the  newspaper  passed  to  his  assignees.  (4)  S0|  wberc  & 
director  of  a  public  company  assigned  his  shares  to  ^ 
company,  in  order  to  secure  a  debt  due  from  him  <vi  ^ 
private  account ;  and  empowered  the  company  to  diiectthe 
treasurer  to  retain  the  dividends,  and  sell  his  shares  for 
the  payment  of  his  debt ;  but  the  pow;er  given  to  the  com* 
pany  had  not  been  exercised,  and  his  share  still  reffi^^ 
in  his  name ;  —  it  was  held,  that  on  the  baokniptqr  of  tbe 
director  the  shares  passed  to  his  assignees,  as  being  jn  ^ 
order  and  disposition ;  but  that  the  company  had  a  right 


fl)  Darby  v.  SmUh,  8  T.R.82. 
(2)  Arbouin  v.  IViUianu,  I  Ry.  & 
M.  72.    Ante,  412. 


i 


3)  Ibid. 

4)  Longmanv.  2V^»2Ih.R.«T. 


Itt  wi  0tf  cM  bttikhi^^  d^  rigmost  Ae  ii?i^  yyM 

WlMK  th<^  bMi:nipl  hiui  a  jHtf j!M  fi^  an  bt^^ 

Mmmi  u9fe  of  tbe  inTehtiofi  until  hia  bankruptcy, -^LorA  contMd^ 

fiMoU  woi  iviolified  u»  tbinkr  that  tto  right  paa^  to  th«  j^^^f 

itt^pfM ;  but  b«  dtyeMd  a  case  for  the  opbion  of  the  Ccmrt 

<)f  Ki^ftfBetNAr}-^wbkb,  ho#«««r^  ^ract  Mver  argu0d«(9) 

Tto  posaMk)!}  of  tte  biuikrupt^  in  order  to  brfaig'  u  PomttAm 

mt  witMft  th«  MMtifev  mtMd  be  ««A  ihe  donient  and  ptr^  of  bwikp 
^.  ^        -    ,  »     »^       «  .         ■       «    nipt  mufi 

MMa  of  the  tl*iie  owtfer.  (S>    Therefore^  where  stoeh  be  with 
MBNJhBf  hi  tlie nume  of  ihe'aeMcmtam-flieAeral  was  mort^  !!T^^ 
msed  (0  eeoure  *  debt^  ami  tbie  afecMmMt-geder«l  afters 
^niid^  tMMMi  iiU  pfM^  4f  di«  niortgtfgeer  tratidferred  tbo 
<MKk  to  the  monigiaigo^i -iij  ii  was  held^  that  it  did  noi 
pMs  la  dM  MAgOMi  on  Ote  btinkfopcoy  of  the  mort^ 

So  tha  pnpeny  of  ifjfiuU^  Who  are  not  capaUEe  ih.  IMr  At  toiao- 
<f  gmi^  aooaeni^  Ib  iM  aAoied  bj  a  cAse  of  i^^a^  ^b^^ 
^n^^x^  (5)  But  where  a  irtKtee  for  faifkn^  eontraeted 
to  Mil  goodi^  and  he  afterwards  let  tfte  ptHrdXaaer  Into 
futaaidfi,  ^^'in  tMa  caftd,  the  property  was  lielden  to  be 
^^b  the  statute';  flte  trustee  being  con«defad  the  tirae 
fcgd  diraer  of  lh«^  pfoj^rty,  and  the  punhnee  bcfag  in  7 

pntMliiuu  with  bis  eoi»ent  (6) 

If  a  baniotipt  reUme  a»  atherse  passeishft  of  goods,  ^idbaitf 
op  to  tU^  time  <tf  his  bMkhiptey,  so  that  die  party  eatitM  F'"^^^- 
to  tbaoa  boold  net  obtain  the  pda^e^ion,  or  rescram  &ini. 
Altai  dgpdmyg  of  dKem^  widiont  suing  him  in  a  court  of 
jmioe^  iso.  siidb  a  possession  of  the  btakriipt  wD),  of  coime^ 
not  fair  *ldritf  the  nieaning  of  the  statute  v  tut  this  is  e^inst 
*  die  MBa^t  and  permission  of  the  true  owner/*  (7) 

■ 

(1)  yeium  T.  Z^ondon  Atmrance       (4)  Ex  parte  Xkhardnm,  Buck, 
^AMM  9  Sim.  &  a  S99.  480. 

(3)  &^  parte  .Qinbiger,  Erans^       (5)  FiTt^  y.  Cb(/tfi;,  5  Eip.  98, 
SUftOldi  or  Banbuptin^,  S4.  (6)  Ex  parte  Daiey  Bitck,  86S.  - 

(3)  Weti  V.  Skip,  I  Yes.  247.  (7)  We$t  v.  Skip,  supra.    LUi  t. 

Cowley,  1  Taunt.  169. 
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Where  a 

partner,— 
all  the 
property 
nmiri  to 

assignees 
of  osten- 
sible 
partner. 


Where 
property 
cannot  be 
deliverei.' 


SUpioi 


i  la  the  case  of  a  «ea-^  j'ai^nfrsi^  between  tbe  lyuikrapt. 
and  another  person,  where  the  stock  in  trfide  is  ip.tbesok 
pas$ss9wn  of  the  bankn^it,  —  Lord  Alvan^y  upon  an 
QQcaam  of.  this  kind  expressed  great  doubl»  whelbt^i^ 
the.  claim  of.  the  secret  partner,  to  a  share  ia  the  joiot 
property  could  be  sustained,  against  the  dainis.of  the 
assignees.  (1)  And,  indeed^  a  possession  of  pfqp^ 
under  these  circumstances,  seems  to  come  vitl^;tlis 
Tery  terms  of  the  above  enactment  as  to  repated  mt^* 
ship-  The  Court  of  Exchequer,  however,  in  a  fs$9^  of  ^ 
description  determined,  that  the  claim  of  the  secret  ptiUi^ 
ivas  sustainable  (2) ;  though  Ix>id.£ldon,.qiia9iihsBqfieoti 
occasiw,  intimated  a  strong  opiniqn  to  the,  eantwy,^  hit 
9^9erved  the  decision  of  the  pohit  for  the  asnataaee  ofthose 
Barons,  who  had  concun^  in  deciding  in  favpciof  tlni 
claim  of  the  secret  partner.  (S) .  This  points  bcuveWiAp* 
pears  now  to  have  been  finally  settled  by  the  .Coait  of 
Kin^s  Bench,  upon  a  case  lately  sent  for  its  c^anicpi  by  tlie 
Lord  Chancellor;  in  which  the  judges  unanimoaslyiggft^? 
that  where  there  was  a  secret  partnership^  all  the  property 
and  effects,  as  well  as  the  debts  due  to  the  oonqsii^  ssual 
be  deemed  to  be  in  the  order. and  disposition  of  th^CBtea- 
sihle  partner, — and  therefore  passed  to  his  assj|pites^(4) 

Where  proper^  is  of  such  a  nature,  thait  it  cam^.bc  ok* 
sobdely  delivered  (at  the  time  of  the  contract)  to  a  pivehssBrf 
then  it. will  be  sufficient,  if  those  dooumeotaiand  inslrur. 
ments  relating  to  it  are  delivered,  which  will,eoiyb]^bifliil» 
reduce  the  property  into,  possession.  Thus,,  in  .tbs.-we  o^ 
ships  at  sea^  and  their  cargoes,  of  which  an  absolnte  de- 
livery of  possession  cannot  be  made, — it  will  ,be  suffi(MDti  if 
the  bill  of  sale,  or  bill  of  lading,  is  deliv^ir^  toths  p^r^ 
chaser;  provided  he  takes  possession  of  the  propei;^  upoi 
the  arrival  of  the  riiip  in  port  (£)     But,  in  theease of 

(i)  Bittford  V.  DomrneU,  4  Vet.  S56.;  and  weefX^fuie*Wpim^, 

758,;  end  see  ex  parte  Barrow^  parte  T^i^^Ait^- 59*.^^  *•*'   ' 
9 RoBe,  952.  (4)  Ex  pofte  maMy]  t E& 

<8}  CMweU  V.  Gregofy^  1  Pki  3S9. 
1 19.  (5)  Brtfum  v.  Heaiheoie,  1  Atlu 

(9)  Ex  parte  Dytier,  9  Ros^  .1^. 
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sUc  or  incrrtgdge  of  flie  jAi>,  it  is  necessary,  that  all  tlie  Wk^P^i^ 
profvfafow'bf  the  rtgishy  act  {I)  should  be  strictly  com*  '  --" 

plied  wifli ;  otherwise,  the  purchaser  will  not  be  entitled  to        \  .    , 
hold  the  ship,  as  against  die  assignees  "of  the  vendor,  or   .      •     : 
mMgaffst.{^)    The  bill  of  sale  of  a  ship  at  sea  is  held 
now  to  pass  the  txbsohde  property  in  her,  subject  only  to  be 
^^tei,  in  caae  of  the  indorsement  on  the  certificate  of 
nigistTy  not  being  made  within  the  proper  time  (which  is 
now  diirty  days)  after  the  arriral  of  the  ship  in  port.  (9) 
And  n  p6Wer  of  attorney,  to  sign  an  indorsement  on  the 
certifait^  IS  not  revoked  by  the  subsequent  bankruptcy  of 
die  fiendbr,-'^  being  only  a  power  to  do  a  mere  fimnal  act) 
^^hfch'jA^  bankrupt  himself  might  have  been  compelled  to 
«9oe<Mu^  BOfwitlistaiiditig  his  bankruptcy.    Therefore,  if 
Aeinddrstoeiit  is  made  within  the  limited  time  under  such 
A  power  bf  attomqrf  though  after  the  bankruptcy  of  the 
^encloiri  H  will  be  a  sufficient  compliance  with  the  terms  of 
Ae  «!gii«iy  aUt.  (4) 

Where  the  purchaser,  however,  has  an  opportunity  of  But  where 
^^^g  posB^Bskm  of  the  ship,  either  by  her  being  at  home  ^"JJ^J^ 
atthetiile  of  the  purchase,  or  by  her  returning  to  port^  poiseasi 
he  aost'in  that  case  take  actual  possession;  otherwise,  "^"*^ 
thooghdl  the  requisites  of  the  registry  act  are  complied 
with,  the  tran^Gtion  will  come  within  the  operation  of  the 
^^KKi^-'eBMciiQeiit,  as  to  the  reputed  ownership  of  the  bank^ 
mpt  (5)'  But  though  the  purchaser  do  not  take  actual  pos* 
sessm^  $B  ioon  hB  he  mijght,  —  yet,  if  the  rights  of  no  third 
peraM  iau^ifi^e,  he  may,  afterwards,  take  legal  possession 


on. 


do  10. 


(1)  4Geb:4;  c.  4i.  s.  35, 6, 7,  Ac. 
^cb  fliipeab  fiU'the  fiinner  re< 
SJitry  acts. 

(2)  Mbu  lr«  CXfomock,  2  East, 
^'  Ji0Mgrtamv.mbbart,BT.R. 
^.  Bd&tftonT.  iSdoM,  4T.R.  161. 

(3)  J)i9m  y*  Bwwrt^  9.  Meriv. 
3SS.  fiobk.  94. ;  and  s«e  4  Geo.  4. 
c-41.  t.zi^i   and  pott,   **  Rela. 


(4)  Ibid. ;  and  see  Lirmprtere  v. 
Paf/:fy,ST.R.485. 

(5)  Ex  parte  Matthews,  2  Ves. 
S7S.     Wall  V.  Gumey,  1  C:  B.  L. 

Aiknumt  t.  Ma&ng^  S  T.  R. 
Mair  y.  ^/^m^,  4  M.  &  S. 
Way  V.  Atrftoira,  S  B.&  A. 
Bamnton  v.  Jlfac«Iofifi«4  ^  M. 
228,     Monkhouie  v.    ^iw, 

B.& 


342. 

4S2. 
240. 
193. 

&  s. 

4  Moore,  549.  sPri.856.  2 
B.14. 
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iteptUetT'   of  the  shif^— if  he  does  sd  before  the'bAtfQptdyogtteyr* 

owMTi^  ^^^  who  executed  the  bfll  of  sale  to  him.  (1)    AtA%  it 

die  time  of  the  sale,  the  ship  is  iib  any  jfbr^ign  ptnt,  '4ie& 

the  pardiasei'  n^  not  take  aetUdt  possession  iXYtet;  laA 

tUe  port  of  BuUhi  is^  in  this  respbct!,  considered  a  fa^eigD 

Where  Where  the  purchase  is  only  of  a  sharc  inrdieship^  thea 

^y  (rfa    ^^  defivery  of  die  bill  of  sale  of  stifcb  a*mre  (protided  ft« 
«*«v.         requisttion^  of  the  registry  act  are  in  othler  respfedm  cwn* 
plied  with)  will  be  a  good  delivery  to  vest  a*  titfe  in  tbe 
Where       purdlaser.  (5)    And  in  a  case  where  a  ship-baildir  e06- 
J2j2  to   tt*««ted' to  build  a  ship  to  be  paid  for  by  firar  instahttiiOl 
be  built,      three  of  which  were  paid  -^  and  be  thetx  sig^fifii  tHe  mdd 
■Pfj*:.     cerdfieate  in  order  to  have  the  shih  TemWere*— aiM^A* 
pame  of     dhip  iKuv  sceordingly  ^egisfmd  m  die  naitie  oF  the  pnf' 
purchager.  chaser  —  bat  *rM  not  then  completed  or  ImiAdied,  and  «« 
MH  in  the  possession  of  the  ship^bmlder;  »^  H  wa^d^ai; 
that  the  legal  effect,  of  the  ship-builder'^  haufk^g  ^fgaei  th^ 
Certificate  for  registry  in  the  naihe  of  dkepait^iilsef;^  io 
w^  ibe  genefai  pro^ertjr  hi  the  ^y  inmk  €h«  Ifaoe  ^ 
r^rtry  waa  eompieled ;  —  and  diad  tke  shtf^  i^«^  ilM  fa^  tHe 
^'^^***^*    possession  (4)  of  the  banrkrapt)  nk  reputed  oMier.   Bat 
boi^biit    where  a  faafge»  (which  is  not  required  to  be  regktMffi^ 
not  Mi-     being  completed,  remained  in  the  boat^buiid^i  hAhis  -^ 
vered.         though  the  pmrchaser's  name  wa^  piainfted  tfti  flM  HH&iH  ^ 
he  had  adv^nbed  money  as  the  boildfag  of  io  went'oA^  to  Ae 
Aril  value  of  the  barge  —  but  the  bmldisr  had  dbfite  no  nd 
expressing  an  unequivocal  consent^  that  tbe  gttictffiip^ 
perty  should  be  considei*ed  as  vested  in  the  purchaser;— 
in  this  case  it  was  hekl^  that,  as  there'  had  been  w»adud 
delivery  to  the  purchaser,  the  prdpigrty  (Sfiiiritirin  diW  otder 
and  disposition  of  the  bankrupt. 

(0  Roiinicm  V.  Mabdonnt^,  2  B.     G^tple  v.  CtteO*;  Amft:  S$Z.  and 

(2)  Ex  parte  Batton,  t  C.  B.  £.  (4)  F^oodSr  v.  B\MfU^  5  E  6cK. 

345.  942. 

{^  Bx  parte  Siandgroom,  I  C.  {^  Muckhwv.  Memglei,llt^osA* 

B.  L.  348.   1  Ves.  163.;    and  see  318.;  and  see  post. 


Sotk  Si}    ^  ^      A8  TO  MRSONAL  ^OPEHTT.  4^ 

But)  diou^jh  tSie  purchaser  forfeit  fats  tide  t6  the  ship^  as  Whatfoi-: 
against  Ae  assignees  of  a  bankrupt,  by  neglecting  to  take  '^~^^^'  - 
possession  of  faer  whilst  she  is  in  port,  —  he  tvili  still  be  en-  Where 
tided  lo  the  produce  of  a  policy  of  insuraricB  on  her  (which  ^u«^' 
is  assigned  to  him  at  t!be  time  of  the  bill  of  sale)  in  the  not  en- 
event  of  a  loss  happening  to  die  ship  at  sea  before  the  ^p  ^^ 
bankruptcy.  (1)     And,  though  the  policy  was  detained  by  titled  to 

the  broker  who  effected  it,  as  a  pledire  for  a  debt  owing  to  P®^^^  ^ 
, ,  "^  r  ^~o  ^  o        insurance* 

aim  by  the  bankrupt ;  and  the  assignees  Obtained  posses- 
sion of  It  by  paying  that  debt ;  —  yet  tliey  were  held  not 
eatidcd  to  retain  it  against  the  person  to  whom  it  wa^ 
assigned;  as  this  was  considered  not  such  a  leaving  of  thb 
polky  In  the  hands  of  the  bankrupt^  as  to  give  him  the 
entire  order  and  disposition  of  it*  (2) 

Under  a  Gonunission  of  bankrupt  against  two  partners',  ^p  re- 
ships  oegistered  in  the  name  of  one  of  them,  but  in  the  ^^j!|rf^ 
ordering  and  disposition  of  both^  are  held  to  form  part  of  onepwt*! 
the  jotat  estate,  (d)  **• 

An  executory  contract  for  the  sale  of  a  ship  is  within  the  Executoqr 
ptoTijaons  of  the  register  act,  and  must,  therefore,  be  In-  ^•w*®*** 
doTsed  on  the  certificate  of  registry.  (4) 

Where  the  transfer  of  the  ship,  however,  is  not  an  abso'  Where 
bite  tmnsfinv  '^t  merely  made  as  a  security  for  a  debt,  ot  ***'^?^ 
by  way  of  nunrtf^age^  then,  as  we  have  seen  (5),  by  the  prcv-  a  case  of 
visions  contained  in  the  72rf  section  of  the  new  act,  it  is  deputed 
excepted  out  of  the  enactment  as  to  reputed  ownership,  —  ^' 

provided  those  requisitions  of  the  registry  act  are  complied 
with,  which  relate  to  transfers  of  ships  byway  of  mortgage. 
And  \xj  the  new  register  act  {4  Geo.  4.  c.  41.  s.4d.}  it  is 
sow  expressly  declared,  that  the  person  to  whom  such 
secoritjy  or  mortgage  shall  be  made,  shall  not,  by  reason 
thereof,  be  deemed  to  be  the  owner  of  the  ship  or  vessel, 
or  of  the  share  so  transferred,  nor  wilt  the  person  making 

(1)  Faik^er^.lCwi!^  cit^  st.R.       (4)  MoHmer  v.  IPleew^  4  JBu 
451.  &C.  120. 

(2)  Ibid.  1  Bro.  125.  (5)  Ante,  402. 
(.3)Bxnatt«r^arn,l  Jai|.*W.  . 
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-JlffwWl  the  liiBM^  be  detmedtaluvfe  ceased  to  bOi^^ 
juimgnmy.  ^^  $0  £eur  as  may  be  necesssry  for  the  puifKiie  ••£  lendflr- 
iog  the  ship,  or  the  share  so  transfenied,  availaUe^^ie 
or  otherwise  for  the  payment  of  the  debt^  for  asoring  fMf- 
m^t  of  which  sach  transfer  shall  have  been  made.  And 
by  the  44M  section  of  the  same  act  it  is  also  provided, 
f  that  when  any  sndi  transfer  shall  have  been  duly  y^ittend, 

the  right  of  the  mortgagee  shall  not  be  aflbcted  by  any  act 
of  bankruptcy  committed  by  the  mortgagor  after  the  tbse 
of  such  registry,  notwithstanding  the  mortgagoi^  4t  ike 
time  he  became  bankrupt,  had  in  his  possession,  onler, 
and  disposition,  and  was  the  reputed  owner  o^  tbesbip)  or 
the  share  so  mortgaged ;   but  such   mortgage  'shall  tdu 
place  of,  and  be  preferred  to  any  right  of  the  aisignsesof 
such  bankrupt  in  such  ship  or  share  so  transferted.^^) 
80  where        And  In  all  cases,  where  the  best  dtlvoery  ia  made  upcm  the 
^''^^      sale  of  goods,  which  the  nature  of  the  proper^  aold,  ttd 
rtnadhi.  that  the  circumstances  under  which  it  is  sold,  will  adoiit,  the  cas^ 
^irouin*<.     ^j]!  ^^n  hq^  \^  considered  as  one  of  repnted  omership. 
^iSladttit.  Thus,  where  the  bankrupt  contracted  with  a  oanal^oonopany 
to  bttild  locks  and  bridges  on  the  canal  as  dieijr  eagRieer, 
and  purchased  timber  and  other  materials  for  the  purpose, 
jwhicfa  were  laid  on  the  company's  premises;  audi  on  Ae 
company  advancing  money  to  him,  they  toiA  &  bill  of  sde 
"*'  I  of  these  goods,  and  a  nominal  delivery  of  them  by  u  ha^' 

,      penny i — it  was  held,  that  the  bankrupt  had  not,  underlheBe 
:  circumstances,  such  a  possession  of  the  timber,  aa  woaid 
enable  the  assignees  to  claim  it  in  opposition  to  the  biHof 
p. :  sale;  for  that,  the  timber  being  before  the  side  cfn  ti^com- 

-''-'  '         pany^s  premises f  the  best  delivery  was  given  of  it»  .whidi  the 

circumstances  would  admit  (2) 
When  Whenever  a  chose  in  action  is  assigned,  the  aecurity,  if 

z!SiL^  there  be  onew  must  in  all  cases  be  delivered  over  at  the 
ngaed^the  time  of  such  assignment.  And,  in  order  coni|detely  to 
^^^"^      divest  the  bankrupt  of  the  ownership  of  debts,  he  most,  in 

(1)  See  ante,  409.  note(l).  (f)  MatOony.  iUborv,  7 T.R. 67. 


iJifti  fieBieijp.af  idialteb  peraoBaL  (1  >    Tfaas^  a  bond^  mhatn  f^^^^ 
ttsignd^  must  be  deliTered  op  to  the  assignee.  (2)    But,  in  must  be 
tbecM'C^  mere  beplHikUs^  there  ismtfaiDg  thad  can  be  ^^^"P> 
ifH^mii  exeepV  indeed^  when  one  partner  oasigoB  aU  bis 
sl^ie  19  ibe^pertnersbip  debts  to  the  other ;  ki  which  case 
the  dfod  of  co«parl»ecship  must  be  ddivered  up.    And  and  notice 
wii^nefer  a  debt  is  essigoed,.  notice  of  the  Assignment  must  ^"^jJlJ^ 
ht,^Wiit0  the  debtor>  whetb«r  there  is  a  security  finr  the  tor. 
dehi»  ^  oet  (S) ;  for  otherwise  the  obligee  —  in  the  case  of 
:|tA.lxvKd — or  indeed  any  other  assigning  creditor,  woidd 
btri^datlkd  to  obtain  payment  of  the  debt,  -*—  which  is  tanta- 
<BOi||iti)p  laying  it  in  .his  order  and  disposiUon.    Tbetoe- 
/c%  jni'tbeeT^Dt  of  a  disaohitiDa  of  partnership,  nottoe  tn 
tb^Xiidl^tle^euch  disaolution  has  been  held  not  salBSeiflnt 
notioftit^.thci  partnership  debtors,  unless  it  could  be  reason-  ^  ^   '  .p, 
sUy  iofeiyad  that  they  had  seen  it.  (4)  '^| 

^ere  the  bankrupt  (upon  borrowing  a  sum  of  money).  MoMf  4n 
drew  aa  otder,  in  fiivor  of  the  lender,  for  payment  of  the  ^S^T^ 
moacgf.ont  of  a  particular  fund  due  and  to  become  doe  to^ijon^^^' 
buui.  wd  the  order  was  deposited  by  the  payee  with  ike  ^^7 
f^PMk  pn.  whom  it  was  drawn,  -—  it  was  held,  in  this  :ca8^  \^y  hanv, 
tbntthemopey  did  not  pass  to  the  assignees,  bntwas'to  "ipt. 
^  iVP^priitod  to  the  payment  of  the  order.  (5)     So  an  Accom- 
oceommbdalum  acceptance^  in  the  hands  of  the  drawer  at  the  ^^^^ 
^lOe  of.  bis  baiikruptcy,  does  not  pass  to  his  asagnees ;  ai|d  aoce. 
Vtt^)  Ifaeoefore^  be  indorsed  by  him  after  he  had  committed 
die  aatiof  bwluruptcy.  (6) 

The.poflBeesion  of  a  carrier j  by  whom  the  bankrupt  PoMesdon 
tends  .mon^  or  goods  to  a  creditor,  does  not  alter  the  ^f*^^*'^ 

(t)P)!H3ir*W.  €»rsat,</bfiety.    3  9wanst395.  Ex  parte  ii2Arr«(m,       "^^ 
C*K,6;\ref.  410.  1  Mad.  53.  '    '  ^^ 


(2)  RvdT,  Bowles,  1  Ves.  348.  (4)  Ex  parte  Osborne.  I  G.&J.    *■  •  '    -^^ 

14*.  Ih.-  356.                                                     '^...^« 

do ;j^- ^x^^e Monro, Buck,  (5)  /{ow  t.  i)etBiom  lVef.a3l. 

^^'    Ex  parte  Burton,  1  G.  &  J.  (6)  WaUacey.  Hardacre,  1  Camp. 

^•;  and  see   ex  parte  Shmik,  46.    WilHt  v.  Freenutny  18  East, 
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'^l^^!^^*  qwct,  the  pusmBion  of  die  iiraknqit.    Tlmfara^^^hm 
the  bankriipt  sbprtly  before  his  liaiikn^tc^  4nm  &  W^ 
aad  after  pcocuriB^  it  to  be€UiooiiBlad»  gme  a  mdilsr  n 
osder  to  reoeire  tbe  anoont,  y^kiA  lie  diveoied  A«  (vIm 
discounted  the  bill)  to  transnit  to  the  cndkors  ^knd  nWht 
the  money  was  in  the  heads  of  die  eaifier,  the  baidolipl 
eommitted  the  act  of  bankniptef»  -*-  the  cteditoiv  yAo^lkt^ 
wards  received  the  money,  was  hold  iiaUe  t»  vsfimditis 
the  afisignees.  ( 1 ) 
Where  an       In  a  Gase»  wbeae  a  banknipt  boegfat  his  own>eteiikia 
^JJ^^'^    trade  of  his  assignees,  and  sureties  joiSMed  in  a  teotiii^  ta 
bankrupt    them  for  the  consideratioo ;  and  the  bankrupt  oomfasDcdia 

^^todf  ^^^®  ^^  ^^"^  y^"^  afterwards,  and  then  died  withsut 

*  bfvring  obtained  his  certificate^  haying  eootiMtBd.fesh 

debts  subsequent  to  his  bankruptcy,'-^  Lord  CJaadsa  heM^  • 

that  the  subsequent  creditors  wcie  to  be  prefened  Is  the 

predilars  under  the  coaunissiout  (S)    But  Lonl  Slden,  ia 

observing  upon  this  case,  said,  that  it  had  never  beto  cob» 

eidered  of  very  high  authority  $  for  that»  unkasfthe  badcropt 

had  purchased  the  stock  with  the  money  of  a  tbivd  p^MMh 

. .  it  w»s  purch^Msed  with  that  ishich  waa  Ae  properiy  cf  the 

'   assignee^ — and,  in  that  case»  the  sale  would  havebeoiwflb^ 

Where       out  consideration,  (d)     And  wher^  a  bankrupt  (w^hohad 

^^1^^"!^    obtained  his  certificate)  was  employed  by  the  aasigiieeSf  as 

to  occupf   theu:  agent,  in  getting  in  the  debts;  and  was  permitted  by 

hb  house    i];^^,^  ^  nemain  in  possessioii  of  his  fiimitiire«  hnnnnipW 
and  furm-  ,  .     ,  ■^  ,  ....... 

ture  as  the  goods,  end  plate,  and  to  oonunue  to  inhabit  Ihs  faonse  ftv 

.^'^^^^     iM^ly  five  years,  in  order  the  better  to  asaist  theess^nees 

'^'^^^^    in  s^&Bg  ills  aflhirs,  during  which  time  he  engaged  iM 

trade  on  bis  own  account ;  but  in  all  the  statements  of  Ins 

es^tati^  fim)  efl^Ksts,  which  were  laid  hefefis  his  enadiaMB  at 

dj^erent  periods,  the  furniture,  &c.  (which  bad  fao^n  bn 

*        >     (1)  iTarory  y.  Liddiard,  1  Star.       (S)  Ex  parte  MkHm,  Ifi  Yek 
las.  11&    * 

(S)  fVoiigkiom  ▼.  GiOty^   Asvh* 
630. 


i  will 


.;        ■! 


jgMttd)  jwttJMhided  t  «'8eod»id  Mfifoilssiott  hairiflg  is^CMid  ^**^' 

^SMMt  Ui%--»<tha  ipisstioa:  wis^  whetfaer  his  possession 

ndcr.tlKae  draumiMMes  wab  not  such^  as  entitted  ^ht 

aittigpete  iBider  this;  second  somiBiSBioii-  to  dM  goods,  &s 

bttjig  ID  Jris  order  and  dtqxNriCion  as  reputed  oirtiei',  -^' 

and  idle  Conzt  of  King't  Benck  held  Aat  it  was  not  (1) 

Whrn^f  alaO)  an  uacenifioated  bankrupt  hired  a  shop,  and 

onied  on  business  there  for  some  time^  IMng  wii^  Ms 

son,  and  goods  were  supplied  in  the  name,  and  on  the 

onfityjof  the  ssfi-^ though,  in  one  or  two  instasiGes,  the     '  ^*  '*  ^^ 

fathflh'kad  guaranteed  the  payment  —  It  was  held,  that 

thffgnsdD/under  diese  ciicamstanoes  did  not  belong  to  the 

sngM6;{9) 

ini  k'Jtts  -been  reoendy  decided,  that  goods,  which^  Where 

(with  dKi  eonsekit  of  the  Ume  owner)  coroe  to  the  possession  |^^  ^ 

sf.thr  fandBnipt  s^cr  ke  becomes  bankrupif  do  not  vest  in  bankrapt'tf 

Ae  assignees  under  the  above  provision  as  to  reputed  ^^^ 

ovnsadop ;  and  a  person  ^  beeomes  a  benktupt"  on  eom^  iLik- 

i^MagAe  act  ^  Aanirtipiqfy  whieh  is  followed  up  by  a  '^^^^ 

CQomiaBkm.  (d) 

S(V  ike   baise   possession  of  goods  entrusted  to  thel  PoMeBdon 

btnhrapt  for  a  spectre  purpose^  without  any  power  g^ven  of  goods 

i^to  diqMiue  of  them,  is  not  sufficient  to  make  it  a  case  ciac  put'^  ^' 

of  repated  ownership  —  unless  the  owner  has  been  guilty  of  P^^'     .  ^^ 

hditfttk  pemHtting  diem  to  remain  so  long  in  the  bonk-  '  '  '^^ 

nqpl^sfessessimi,  or  under  such  circumstances,  as  to  give 

^•teputed  ownership  •*-*«  and  thus  enable  him  to  gtfltl 

&  Aloe  credit.  (4)    Therefore,  a  carpenter  who  receives 

^her.to  convert  into  a  waggon,  or  a  taUar  to  whom  dotH 

vdeKyered  to  he  worked  up  into  dodies,  have  neither  of) 

them-  sufafa*  a  possession  of  the  timber,   or  the  cloth,  aS' 

*3I  canstitote  him  «  reputed   aamer  of   it  within  tKe 

i&eaning  of  the  statute.  (5)     And  even  if  money  be  left  with  Or  of  moi^ 

ney^if 

(1)  Walker  v.  BuneU^  Ikm^       (3)  LyoMY.Weldan^^mag.ss^. 
<03.  (4)  West  ▼.  Skip,  1  Ves.  243. 

(2)  Baoit  v.  Zkfmg,  i  Hok. 975-;       15)  Per  Athant  J.,  3  T.  R.  92$* 
uKl  see  Stafford  r.  (Sark^  1  Carr.  24. 
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CCh.lL  Bta. 


Fdcnui* 

kaptM- 
parate. 

Or  of  a 

banker's 

cheque, 

not  within 

dieite- 

tute. 

Timber 
supplied 
for  par- 
ticular 
works. 


A  htijokinjBptt  tor  sl  particulate  pufpoger  piNmUkA^khsfi 
apart  from  bit  general  property,,— *lliac  also-cHDotbe 
claimed  by  bis  assignees ;  as  in  the  case  of  aaotsmerqf 
the  fooT^  who  kept  the  money  received  by  him  in  tktt 
capacity  distinct  from  bis  other  effiects^  (1)     And  whm  s 
friend  agreed  to  lend  a  bankrupt  200^,  to  be  appUed  to» 
$picific pwrpotfj  and  placed  in  his  hands  a  cheqasonUs 
bankers  for  that  amount,  and  the  banluruptcy  todcplsQe 
before  the  cheque  was  paid,  *—  it  was  held,  that  the  asiipM^ 
iiad  no  right  to  the  cheque.  (2)     So,  where  a  mejidMAt 
bought  and  shipped  timber  in  his  own  name  to  one  «f  the 
King's  yards,  where  it  was  delivered  for  the  use  of  the 
bankrupt  (a  carpenter),  who  had  contracted  In  j^(h& 
some  works  there,  and  who  was  secretly  an  agent  of  thfsiner- 
chanl^  —  it  was  held,  that  as  the  timber  was.deUv^  ^ 
for  ^^pvorpoaes  of  the  contract^  and  as  there  was  no  9ile  of  it 
to  the  bankrupt,  the  reel  property  was  in  the  n»ecchaat»  sod 
that,  as  there  was  no  fraud  in  the  transaction,  the  baabapt's 
assignees  were  not  entitled  to  it;  for  though  the  bankrupt 
had  the  apparbnt,  he  had  not  the  absolute  dispMtioD 
ofit.(S} 


3.  Postession  as  Factor  (4),  Banker^  or  Sroket^ 

Factor's  The  possession  of  goods  by  the  bankrupt  as  Factor — 

iponamn   (hough  he  has  the  power  of  immediately  sellings  or  pledg- 

of  reputed  iog  (^)»  them,  and  taking  the  money — is  (for  the  benefit  of 

ownership,  trade)  held  not  such  a  possession,  as  will  constitute  a  case  of 

reputed  ownership ;  for  his  possession  of  the  property  is, 

only,  nnder  a  bare  authority  to  sell  it  for  the  principal,  and  to 

account  to  him  for  the  proceeds*    A  Factor,  indeed,  stands 

in  the  siti^tion  of  a  trustee  with  his  principal ;  and  what* 

(\)  liejey.EgghUon^lT.R.570,  516.;   but  see  7T.R.aa7^  per 

(9)  Moore  v.  Barthropy  1  B.  &  Lawrence  J. 

C.  5.  (4)  And  see  post,  "  lien.'* 

(9)  CWAif  ▼.  Fwhet,  sT.  R.  (5)  See60.4.i%M' 
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€r«r  property  be  has  in  bis  possession  tin  ^iSo^e/ldivf^^  at  i^v*^ 
die  litts  of  his  beokraplcyy  end  which  cen  be  disdngnisbed  r^ona^* 
boat  his  own,  belongs  to  his  principal,  and  does  not  pass  ^• 
.by  the  assignment  ( 1 )    And  eten  if  the  goods  be  sM  and  '\, 

redttoed  into  mone^^  provided  the  money  be  in  separaie 
bt^s^  at  in  other  respects  disHnguWuMe  from  the  rest  of 
the  fiictpr's- property,  (as  in  the  case  of  the  overseer  before 
mentioned  (S) )  —  the  principal,  and  not  the  assignees^  will 
be  entitled  to  it  (8) ;  for  the  diciumj  that  money  has  no  eat" 
mutrk^  must  be  understood  to  apply  only,  in  a  case  of  an 
undivided  and  undistinguished  mass  of  current  monqr.(4) 
So,  if  the  fiKtor  receives  notes  or  bills,  instead  of  money  — 
tut  boyB  other  goods  with  the  proceeds^ — the  principal  will 
be  equally  entitled  to  the  bills,  or  the  goods  so  booghc  (5) ; 
for  the  product  of,  or  substitute  for,  the  original  thing  still 
follows  the  nature  of  the  thing  itsdf,  as  long  as  it  can  be 
aseertained  to  be  the  very  product,  or  substitute ;  and  the 
light-' of  the  principal  to  reclaim  it  only  ceases,  when  the 
means  of  ascertainment  fail. 

Thus  where  a  factor,  having  money  of  his  principal  in  Factor 
his  hands,  bought  South  Sea  stock  for  him,  and  took  the  ^T^Sk^ 
stock  in  his  own  name^  but  entered  it  in  his  account-book,  hu  own 
as  bought  for  his  principal,  and  afterwards  became  bank-  ^^^^^ 
mpt,— it  was  determined,  that  the  stock  was  not  liable  to 
the  bankruptcy.  (6) 

And  the  same  rule  prevails,  as  to  the  right  of  a  principal 
to  reclaim  substituted  property  from  a  Factor^  or  Broker^ 
notwitfistanding  such  substituted  property  has  been  ac- 
quired infraudj  and  iwt  in  pursuance  of  his  trust;  for  an 

<1)  BurdeU  v.  WMeUy  3  Vero.        (3)  Per  Lord  Kenton,  Tooke  y. 

690.    Vjfyottre  y.  Le  PlaiOrier,  Hol&Hgworih,  ST.R.21S.    iT.R. 

^t,lF.y/m.8\S.  MaceY.CadeU,  970.    Pan/ v.  JKnf,  SAtk.SSl. 
Cawp.  33J.      £x   parte  Dumat,       (4)  3M.&S.57J.  per  Lord£l- 

S  Ves.  586.    1  Atk.  S32.    Gotfrey  lenborough.  ^ 

▼.  JFwto^  3  P.  Wms.  IBS.    Boddy       (5)  £x  parte  Sayen^  5  Ves.  169. 

w^  :BMdnk,  lGarr*68.    Qarrai  y.  WkUcomb  y.  Jacok,    1  Salk.  160. 

£MriasB.N.P.4S.;aiidsea6G.4.  Scatty. Surmim,Wi\ieSf 400.  I A^^ 

C.94.  t»5.  S34. 

Cs)  Ante^4S6.  (6)  £x  pule  Ckhm^  3p«.Wiiifl* 

186. 


MB  ev  vtm  AanGHifCirr        [Ch.  H.  9l»9, 

Balded     ubiise  of  trust  ooofers  no  greater  nf^bis  on  die  pirtyii  «or 

^^[^!^^^*  on  fait  assigne^s^  who  claim  in  firinty  with  bin.    Thore* 

4tr.  IdFQf  ^ere  ft  draft  for  money  was  entrusted  Do  a  iroker^ 

Br^eT     ^^  exchequer  bills  for  bis  priucipal ;  and  die  broker  re* 

embezEUof  oeived    the  raoneyi    and    misapplied  it,    by   purchasing 

and^*     American  stock  and  bullion,  intending  to  absoond  wiA  it 

ing  Ame*    and  go  to  America;   and  he  did  acoordingfy  abscondy  bul 

!todL  &     ^^  taken  before  he  quitted  England,  and  thereupon  sur* 

rendered  to  the  principal  thd  securities  for  the  stock  and 

the  bullion ;  —  the  principal  was,  in  this  case,  held  to  be 

entitled  to  such  securities  and  bullion,  as  against  the  «»• 

signees  of  the  broker,  who  became  bankrupt  «n  the  very 

day,  on  which  he  so  received  and  misapplied  the  fBooqr»(l) 

And*  Lord  Ellenborough  in  his  judgment  in  lAiis  0ise  ssi^ 

d)at  if  property,  in  its  original  state  and  form,  was  ooferad 

with  a  trust  in  favour  of  the  principal,  no  change  of  that 

state  and  form  can  divest  it  of  such  trust;  or  pte  tlie 

factor,  or  those  who  represent  him  in  rights  any  dskn  of 

greater  validity  in  respect  to  it,  than  they  respectivdy  had 

before  such  change.  (8) 

Neither  will  the  rights  of  the  principal  be  altered  in  this 
respect,  though  the  factor  acts  under  a  dd  credere  con- 
mission  ;  for  this  does  not  dqprive  the  principal  of  his 
remedy  against  the  buyer,  if  there  be  no  payment  to  the 
factor  (3);  but  if  a  factor  conceal  the  name  of  his  prtodpoi) 
and  sell  in  his  own  name,  the  buyer  has  a  right  then  to 
consider  him  as  die  principal, — and  will  be  entitled^  in  aa 
action  by  the  real  owner  for  the  price,  to  set  off  a  debt  dee 
from  the  factor.  (4) 
Wbeii  If  the  goods  have  been  sold  by  the  factor,  and  are  not 

^^^l^*^^^  paid  for  at  the  time  of  his  bankruptcy,  the  priaaipal  ahoald 
notice  to  give  notice  to  the  purchaser,  not  to  pay  the  factor,  or  his 
porchaier.   ^ig^^ .  ^^  if  ^^e  purchaser  wiU  do  so  in  spited  auch 

(l)2\^orv.  inr«M#r,5M.&S.'      (4)  €^€i>rgt  v.  CtageUy  7T.R. 

M9.  539.    Mabfmg  V.  Wmami,  ML  ib. 

(S)  5M.&S.  574.  360.      ^ffjrfey    ▼.    Morky,    itid, 

(3)  Serimikkrt  v.  AUert^  SStr.    Siraety  v.  J}^,  ibiiLf  61.;  and  ice 

1182.  6G.  4.C.94.  ••e. 


SMEl&^  AS  W  ^MMflKML  mOFMtTT.  <i^ 


M' 


I    '  ; 


^<r  hfa  wiif  then  be*  Habfo  to  repdy  tbti  nl^iViey  tdr  'diN^  J2«)>iaMr  >^ 
prlncipaltfl))^  Or,  if  ihe  assigA^  receive the<^^#(nkey/tA)tf  ^SS^ 
"^pAtmpA  vfiiX  ber  entbkd  td  r6Cx»r«p  the  aiftoiAM  fM^      *■  ^'*- 

O^pofl  tk«  ^toie  pp^Miple^  tooy  nd  that  ^  thli>  fi^t  ti^  Banker. 
I'eciflim  gMds  frt)m  a-  factori  is  foanded  the*  right  oF  a  c(7d^ 
tdnier  to  re^fidM^tf  Mmiidl^  df  ^hat  ate  ealled  ^^9r]^  A9&>  Shori^ 
dme  Uy  MIU  not  due^  iti  tbtf  hands  of  his  Bankefl  War  if  ^'^l'^ 
sock  bHfe;  <i»  dot^y  Afe  sent  to  a  banker  to  be  ipeti/Mttji  •' 
etpptUfis  M^  ktaf  beeoifies*  bankrupt  #iifbotit  htfi^ing  p&rtHiid 
with  Atemy  tb6y  (to  n«ft  p£(ss'  b^  tb^  eommissidner^  assf^-f 
itittK.  (9>  But,  if  th^  bHb  ar^  imidHcd  b}'  thfe  f>erson  i^& 
4^^iis  item  m^icb'  tb^  bantei",  awif  tlr^  laiieit  di^pos^s  ^ 
tbena  before  ni9  bttM^iiptcy9  tbdtf|^  e^eh  eonttAtf  to  f^6iA 
SMtf^^  irf  ikikt  case^  fhey  cannoi  be  recovered  by  the'  ctis- 

'  '^ThtiiaUhreSfihe  ittterest^  btoMi^evef,  iAtiich  fhe  asslJgnees  6t 
ar  Banket  pbmufi  hi  bilte  and  fiotes  femaihing  lii  his*  bands  at 
tfcei  titoe  ^  b^  hmiktiipKy^  depeiids  dA  the  cireufifistrfnee^ 
imdef  #hidi  die  bills  or  notes  have  been  remitted,-  or  p^ 
in^hfVts  «iistoiiier,  —  as  wd)  as  uponl  th^  itate  Of  aeeoitf ht^ 

taM««n  Uhn  <^tomei*^ftd'th^  banker,  dt  the  tbne  of  the 
bonkraptcy.     If  the  bills  have  been  dtscoUPtMf  with  tb^  if  di^ 
bsnkef,  t1*  property  is  then  changed,  and  thfey  pass  to  his  ^J^J^g 
aMigMM  v^h  tbe  r^M  of  the  effects';  or,  if  he  ha^  Mt-^  assigneesf 
nuitet  rfiomy  upon  them,  or  accepted  crfher  bills  for  tite* 
tfCMMModndoft  of  the  customer,  the  ass^nee^  wiR  titit 
only  have'  a  liM  ilpon  nil  th<^  negotiable  securities^  in  the^ 
toolter'a  badds;,  to  the  amount  of  sach  advances  or  zlccepiy 

•     ■ 

Smeoi  y.  Milward»  lC.B.L.978.  1  East,  544.     Ex    p^rte.  Savertf^    '              ., 

7 1*.  11.  S«l'  tiotd (bO  S  Ves.  1 69.    Zthck  v.  Watker,  2  Bl. 

(«)  BbN;P.49.  &»«  V.  A»«»aji,  Il5«.    Br  parte  3rtt<ftiJ«df»^tC.BU 

aiprBu  Ex  parte  Murray^  C.  B.  L.  L.  584.  HauaU  v.  SmUhers,  IS  Ves. 

3T»:  119.    Ex  parte  jSr^ns/^,  Buck,  355. 

(5)  Ex  parte  JDunuu^  I  Atk.233.  Ex  parte  Aiken,  2  Mad.  192. 

Sx  parte  (hAteB,  Amb.fi97.  2  Yes.  (4)  ColTitu  v.  Martin,  1  B.  &  P. 

5A«.    Ex  parte  Emerv^  2  Yes.  674.  648.      BoUon  v,  Pdl/lrr,  ibid.  539. 

Thoke  ?.  Holiingworti,  5  T.  R.  215.  Ex  parte  Pease,  1  Rose,  238. 
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exchange 
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ano^^^bat  any  also  put  the  B$aM  In  mAtr'  Attd  eMi 
wfa^n^  tdking  into  acoount  the  bilk  on  botb  sides,  4ia 
cottDmer  haa  a  baknce  in  hie  fifvour^  hut  not  eqad  to  the 
amount  of  any  one  of  the  bills^  ^^  this  aorplos  CBunal  be 
appropriated  to  any  one  bilU  in  rodnctios  of  the  dttin  it 
the  aesigneea  atting  any  of  tha  pardea  to  aildi  biiL(l) 
Where  the  tranaaction  wilk  a  banker  amounts  to  an  es- 
change  of  acceptanceet  Us  aasigneea  are  in  tluil  eur 
endtled  to  the  billa  so  taken  by  him  in  eMAaogtf^^u 
where  a  person*  withi  whoBB  a  caiiiitqr  banlmr  has'  no  f*e« 
▼ious  dealings,  applies  to  him  for  a  bill  on  London|>  in 
return  for  bills  of  cKcfaange  of  the  smne  amoumit  -thoogh 
th^  bill  given  by  the  hanker  be  diahmiosed,  yet  die'bilb 
given  in  exchange  will  pass  to  hia  asiigneea.  (9)         't' 

But  where  a  cnatomer  agreed  to  pay  into  a  bank^feonsnt- 
ingof  four  partnera)  bills  of  exchange  indotsed,  and  to  lake 
in  return  their  promissory  notes-«-and  three  of  diefiMrr 
partners  became  bankrupt  before  the  bilb  were  paid  In,  or 
their  notes  taken — and  after  this  was  done,  then  the  fbarth 
became  bankrupt,  —  it  was  held  in  this  case,  tfiae  the 
assignees  were  not  entitled  to  retain  the  bills  eo  paid  in; 
the  cpasidemtion  having  Seiiled,  upon  which  alone  they  were 
parted  with*  (5) 

So  billa  paid  in  g^erally,  to  be  received  when  doe, 
and  then  to  be  placed  to  the  account  of  the  cuiiemer, 
must  be  ^ven  up  by  the  assignees,-^ prodded  the  cadi 
account  is  in  favour  of  the  customer,  and  the  banfcei^s 
estate  is  not  chargeable  with  any  ootstanding  engage^ 
ments  on  the  customer's  behalf.  For  it  is  perfectly  dear, 
as  a  general  rule,  that  if  a  customer  pa3rs  billa  into  his 
bunker's,  although  it  gives  him  a  ri|^t  to  expect  that 
his  drafts  will  be  honored  to  the  amount  of  the  bills  paid 
in,  yet  the  property  in  the  bills  is  not  altered — thqr  stiD 
remaining  the  property  of  the  customer — although  the 

(1).  SoOmid  V.  Bygruve,  1  Ryan        (5)  Ex  parte  M^Gae^  i  Rofcv 
&M.  271.  376. 

(3)  HornblowerY,Proud,2B.8t 
A.  387. 


hfiokflriili^havealientatbeezieiitofhisj^^        Ia<ader' ^^^^P*^  - 
ta  0^1109:  ibe  property,  k  must  be  shosirD  thatdiie  baaker  ^^J^^\ 
bQQn^  the.jbiUs^^or  discounted  them -*<•  which  amounts       '  -    - 
ta.tl|e.4Ame  thing*  (1)    And,  though  bankers  may  have 
aiitboril^  fiom  their  customer  to  discount  bills  remitted  'by 
h^my  DO*  ctriain  amount  ot  for  certain  purposes^  -^  yet  thisi 
^  notgive  them  an  absolute  authority  to  discount  a/2  bills, 
^bicii  may  be  paid  in  by  the  customer.    Nor,  indeed,  will        ^  .  /''« 
it'Siake  any  material  difference,  that  the  special  antbority 
to  dilsmnnt  is  for  an  uncertain  amount,  and  one  which- 
caanoturdl  be  ascertained  at  the  time  it  is  given;— as, 
whjBObitfae  ofc^eot  is  to  provide  a  fiind  to  honor  the  drafts* 
of^IbsHa^Df  the  costomer,  or  to  reduce  the  cash  balance, 
when  the  bankers.thould  be  in  advance.  (2) 

*fiyia«ilot  due,  iriiich  are  eniered  short  in  the  banker's  Bills  ^^ ' 
btc<i«,<.ah^. always  considered  to  be  the  property  of  the  ^^  J^' 
cusmtqeffg  and  must  be  specifically  returned  to  him,  if  the  given  up. 
caili  ancottut  is  in  his  fiivour.     But,  if  they  are  paid  in  by  CoDtrii, 
ti^:<WtQmer  as  cash^  or  are  entered  as  cash  with  his  know*-  b  «  Jo^ 
le^gl^Qir  D^nsent,  deducting  the  discount, — and  he  thereupon 
di^KW^iSor  is  entitled  to  draw  upon  the  bankers,  as  having 
diafearojiit  in  toub,  — >  it  has  been  dedded  by  Lord  E^don^ 
that  the  customer  will  be  precluded  from  recurring  to  the 
bi^iff)CoiAcalIy ;  and  that  sUch  knowledge  or  concurrence, 
oquhflfnitof  the  customer,  may  be  inferred  from  the  usual' 
fflitdb/ of. •dealing  between  the  parties.  (8)     But,  notwitb->' Butifea. 
stnndiiig<:the  .customer  has  permission  to  dntw  on  the  ^J^^ 
btfKriirai]  lo  the  amount  of  the  bills  paid  in,  yet,  if  they  are  not'pasi 
eiiMnsd-MuJiiLiiS  in  the  banker^s  books  •^  and  the  cash- 
frgftrtifffi  Judcysendently  of  the  bills,  b  in  favor  of  the  cus- 
tomar  aUthedime  of  the  bankruptcy,  —  the  customer  has,  in 
tfaBl«:l|asQ^ilL  r%ht  to  have  all  the  bills  remaining  in  specie' 

iVt  ^riiJofrDyd.  J.,  Tkompian  (s)  Er  parte  Sargeoat,  lEoae, 

r.  GUc9^¥h.&C.4Sl.  153.    Ex  parte  Peate,  ibid.  SS3. 

Q/i>  ^i  ^«ne  WaktgM  JBank,  19  Vet.  95.    Ex  parte  fidll^«,  ibidi 

lKi>iRi943.'l^pBrteLeedtBank,  155.  18  Vet.  229. 

ibid.  S54.  > 


Jfa|gW     defcfered  up  ta  hip  by  the  arigoe<gL    JUd  |ki«  t^Mt' 

^^^^^'  witbstanding  sUck  biDi  weM  indorsed  by  di«  cMHM) 

■'  lUkless  it  can  be  sliown  to  have  been  hb  ifdetHM  tf^WJ0$ 

m 

an  absolute  transfer  of  them ;  for  the  indomenMOit  itty  tal' 

made  merdy,  to  enable  the  banker  iinoie  effeccaaily  lo  ^ 

ceive  the  amount  from  the  other  parties  oa  ike  hiik^  kt- 

Indorse-      the  account  of  the  cii8UnBer^(i)    Indonement  i|i  lKwr« 

^l^m&fane  ^^^  considered  prima  fade  endence  of  cH8ooiinV>ya)tfi 

e¥ideiice     the  object  of  mere  dqposit  is  dearly  sfaown«(4)    tf^ift 

^^        object  is  a  mere  deposit^  then  it  is  a  breach  of  fiutb  te  thl« 

banker  to  negotiate  the  bills,  linless  he  is  jiimitieii  Wk  le 

doing  by  the  state  of  the  customer's  accotuit. (>)  :.Biit(|^ 

Lord  Eldon  has  obserred  in  one  ef  the  caaea  Wfem  iUl 

subject)  it  ought  to  be  generally  knowOt  that  if  kits  m* 

noRiteD  are  remitted  to  bmkers,  th^  aMiy  di^iot  rflhwa 

effectually  —  aa  between  the  sobsequeift  bolder  oodth^  m* 

nutter  —  though  contimiy  to  the  iutkof  the 

between  tbe  fMrties;  and  tke  renittsr  can,  tkca,  Qal| 

in  as  a  getieral  creditor  of  the  bonkers.  (4) 

At  to  right      In  the  caaes  which  €»ccurred  in  Boldcro'a 

m^^    die  Lord  Chanceltor  is  reported  to  have  dwdi 

log  from  a  the  distihetion  between  a  genaal^  and  a  UadteJ^  afCbe^ 

^^K^!u^j^  to  discount; — and  the  bearing  of  Us  opiinon  aecana  lo  htf 

Mithorit}'    tkat  if  bankers  hate  a  genend  authority  to  dignfwaai  ths 

to  du-        OHstomer  in  tfaet  case  would  haure  no  ri^  to  have  iha  biBi 

deHvered  up ;  and  he  is  of  the  same  opinioPi  dao^^^ltfi 

bten  already  observed)  when  the  bills  are  pud  kv^aid» 

and  the  customer  is  entided  to  draw,  as  harriiig  thaftflriditiA 

cask^^'m  which  last  case,  it  is  conceivedy  tbe  bttikav^aodd 

(as  a  matter  ef  course)  haT%  by  kgal  infersn 

to  discount  the  bilk  so  psod  in*     With  great 

however,  it  is  submitted^  that  them  is  ndaoUddJiliMil'i^ 
in  law,  whether  the  banker  has  a  general^  or  a  coninuiei 

(1)  Thompson  v.  Gilei,  S  B.  & C.        (s)  Per  Sa^  2^  aBJkCL 4PS» 
429.  (4)  Esc  parte  iWfi».3 

(2)  Ex  parte  TowgQod,  i9Ves.«  24«i-  MWlr^. 
929.  i  aiul  see  2  B.  &  C.  429.  >  646.   Ibid.  546. 


#      ■ 

* 

aitborf^  in  Ais  respect,  &s  &r  ais  regards  the  right  of  the  JUputed 
entMaer  to  reclaim   bills   remaining  in  specie  in  the  »^yr^ 
hirikitt's  hands.     The  principle,  which  governs  nearly  all       ' 
tM  cases  on  thitf  subject,  is,  that  in  questions  between  a 
bmiter  and  his  customer  (though  not  as  between  the  cus- 
tomer and  Aird  persons),  the  banker  is  considered  pre- 
fSady  In  die  situation  of  a  factor  [\) ;  and  has  only  a  lien 
opon  the  securities  in  his  hands  for  his  general  balance. 
If  the  fiictor  has  converted  the  goods  of  his  principal  into 
itoney;  —  or  the  banker  has  negotiated  (even  contrary  to 
good  isUb)  his  customer's  securities,  and  turned  them  into 
oicli;«*^then,  as  money  has,  generally  speaking,  no  ear- 
ifttric  t0  distinguish  it  from  the  common  stock,  neither  the 
prfocffSri  in  the  first  case,  nor  the  customer  in  the  last, 
am  hate  a  specific  claim  for  such   money  against  the 
assigoees  either  of  the  factor,  or  the  banker,  in  the  event 
of  In  bankruptcy.    But,  unless  the  property  is  actually 
aJtef^if'—' either  by  discounting  (2)    the  bills  with  the 
hanker  -—  or  by  the  banker  himself  negotiating  them,  —  it  is 
appwdieaded,  that  in  whatever  way  they  may  have  bee^i  paid 
ifl^  or  wliether  the  banker  had  a  general,  or  only  a  limited, 
fliltfemily  to  discount,  his  assignees  can  have  nothing  more 
tbu  a  Hen  for  his  general  balance,  if  the  bills  remain  in 
specie  in  Ma  hands  at  the  time  of  his  bankruptcy ;   and 
tbr  eosComer  (if  the  cash  account  is  in  his  favour  (3) ) ' 
a  rigiit  to  have  the  bills  delivered  up,  upon  his  indem- 
vitfkag  the  estate  against  any  outstanding  acceptances  (4) 
of  ^e  banker  for  his  own  accommodation. 


ffaoagh  a  customer  has  a  right  to  have  short  bills  Holdeti  of 
up  tahim,  if  the  tlcconnt  is  in  his  fevor, — yet  **i^i 
ihm  haUm  of  the  banker's  outstanding  acceptances  in  favor  hig  accept- 
of  llw  4nttloiner  have  no  such  right,  notwithstanding  the  ^^ 

(1)  €SMm  V.  JUorfm,  1  Bor.  &        (5)  And  see  CfUes  v.  Perkms, 
P.a^t.      lltaNjMMi  V.  Oi^a  supra.    9  East,  18.  ^ 

JMtaa  w.iWZrr,  supra.  (4)  Ex  parte  Buchanan,  1  Rose, 

Ctf>  Clmntmn  v.  Bates,  a  Canp.    aso.  19  Yes.  20l.    Ex  parte  Bow 
aoi.  Ion,  1  Rose,  15.  17Ves.48a.;  and 

see  per  Holroyd  J.,  sB.  ftC.4ai. 


^^I  OF  THE  ASSIOKMI^  [Ch.  H.  Pt.2; 

M^PMfei^     short  bills  may  have  been  expressly  deposited  to  answer 

2JJ^^'  such  acceptances.    For  these  bill^holders^  being  no  parties 

-7- — '"     to  any  contract  between  the  customer  and  the  banker,  can 

^Tbort    ^^^®  ^^  ^^^"^  ^^^^  ^  equity  upon  siKh  short  bills; — the 
bills.  object  of  depositing  which  wa%  not  for  the  security  of  the 

persons  in  whose  hands  the  banker's  acceptances  might 
be»  but  for  the  security  of  the  banker  himself,  who  became 
liable  on  them.     But,  as  the  liability  of  the  banker^s 
estate,  in  respect  of  such  outstanding  acceptances,  most  be 
exonerated,  before  any  restitution  of  the  short  bills  can 
be  claimed  by  the  customer  —  if  the  customer,  there- 
fore, should  also  become  bankrupt,  then  his  assignees  are 
bound  to  leave  the  banker's  estate  in  the  same  condition,  as 
But  Lord    the  customer  must  have  done  himself*    And,  as  die  holdeis 
^ot'wiII  ^^  ^^  outstanding  acceptances  are,  in  this  predicament, 
render  ^     entitled  to  be  paid  out  of  the  produce  of  such  short  biUs, 
*^^f^f*^  though  not  possessing  a  direct  lien  upon  them, -^ the  Lord 
Chancellor  will,  on  petition,  order  such  an  arrangement  of 
the  property  between  the  two  estates  of  the  bmxfcer  and 
the  customer,  as  may  indirectly  render  the  daim  of  the 
except       bill-holders  available.  (1)     When  bankers,  however^  be- 
^  ^"'         fore  their  bankruptcy  have  received  out  of  the  produce 
of  part  of  the  short  bills,  a  sum  of  money  more  than  sa£Eh 
cient  to  satisfy  all  their  outstanding  acceptances  for  the 
customer, — their  assignees  will,  then,  have  no  right  to  retain 
the  remaining  short  bills  to  satisfy  such  acceptances;  and, 
consequently,  the  holders  of  the  latter  will,  \fk  this  case, 
have  no  greater  right  to  be  paid  out  of  tlia{>rodacftaf  the 
remaining  short  bills.     But,  though  the  banh^s  may  hare 
been  in  cash  sufficient  to  pay  these  acceptanpes,  those  may 
still  be  such  a  state  of  accounts  between  them,  and  their 
customer,  as  will  give  them  a  lien  upoo.tb^  remaiiUDg  bills; 
and,  in  order  to  ascertain  this  state  of  account,  the  Locd 
Chancellor  will  (on  the  petition  of  the  biU-hoIdeiB)  2«(er  it 
to  the  Master,  to  inquire,  whether  the  bankers  had,  at  the 

(1)  Ex  parte  Waring^  Ex  parte  Inglis,  2  Rose,  182.  19  Ves,  345. 


time  of  their  t^kroptcj^  any,  lien  upon  the  remauo^ng  ^or|  ll^iM,. 
bills  in  thei.;  hands.  (1)       ^  ''"'i^ 

Y«,  a  custijMner  of  the  banking-house  of  D«  and  Co.^    — — ^ 
transfers  to  N.  (a  partneif  in  the  firm)  certain  stoclf  by  way  1^^^^  ^r 
of  security  for  money  borrowed  of  them,  and  gives  also  stock  acv^ 
notes  for  the  an^ount,  payable  on  the  stock  b^ing  re-trans-  P^P*™^. 
ferred  to  him*     He  pays  off  these  notes ;  and  afterwards  a  parti- 
borromr^  a  further  sum  on  the  joint  note  of  himself  and  ^^ 
his  sop,  without  (falling  for  a  re-transfer.     The  stock  so 
transf^red  (being  blended  with  other  stock,  of  which  N« 
wa&  in  like  manner  possessed  by  way  of  security  for  other 
custoipers)  is  sold  by  the  partnership,  except  a  small 
balance  still  remaining  in  the  name  of  N.  —  It  was  held, 
under  these  cirqums^tnces,  that  (the  other  creditors  in  re- 
spect of  stock  having  been  satisfied  their  demands)  V.  was 
entitled  tp  t^e  whole  of  this  balance,  as  being  sufficiently 
appropriated  by  thie  bankers  to  ani^w^r  pro  tanto  the  stocli; 
originally  transferred  by  N.  (2) 

An  order  may  be  applied  foi:  to  have  short  bills  delivered  Order  for 
up,  before  the  assignees  are  chosen,  in  case  there  is  a  pro-  ^^rtlSl^ 
visiom^  assignee,  —  to  whom  such  order  will  be  a  sufficient  againit 
protection  for  wha,t  he  does,  in  pursuance  of  the  directions  [^^^ 
contained  in  iV,(3}  ngnee. 

4e.  Possession  as  Trusteq,  E^cecutqr^  or  Adminish'ator. 

'Where  the  bankrupt  is  a  Trustee^  and  at  the  time  of  bis  Trust  pro- 
bankruptcy  has  any  prop^y  belonging  to  his  cestm  que  P^'^y  ^'^^ 
trusi  in  kis  possession,  which  can  be  distinguished  from  the  to  assig- 
iiuis»  of  his  own  property,,  it  doea  not  in  this  case  pass  to  "^^* 
his  assignees;  f(Mr  any  presumption  of  reputed  ownership, 
arisiiig  from  the  fact  of  possession,  is  rebutted  by  the  dr- 
comsfanoe  of  the  trust.      Formerly,  when  a  trustee,  pr 
ezocntor,  beoi|me  bankrupt,  it  was  the.  practice,  upon  the 
applicration  of  the  cestui  que  trusts^  or  other  parties  ii)i- 

(1)  Ex  parte  Parr^  fiuck,  191.  (3)  Ex  pafte  Buchanm,  1  Rose, 

(S>   Vufliamjf  Y.  Nol^,  5  Meiiy.    280.  l9Ves.20l.  Ex  parte  JJ^icriD* 
S93^  BankyQRo^l6S, 
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4^^  OP  TH£  assignment'       [Cb.li.'PL2. 

9^ed  '  terested,  to  appoint  a  receiver  of  the  trust  properlji  the 
T^TEsJ  better  to  secure  the  effects  for  the  purposes  of  the  trust  (ll 
— '—^'    But  now,  by  section  79.  of  the  new  statute  it  is  enacted, 
^^^        that  if  any  bankrupt  shall,  as  trustee,  be  seised,  possessed 
cellor  may  of,  or  entitled  to,  either  alone  or  jointly,  any  real  or  per- 
S«A  *2c*  ^^°®^  estate  (2),  or  any  interest  secured  upon  or  arising  out 
to  be  trans-  of  the  same ;  or  shall  have  standing  in  his  name  as  trustee^ 
**''®^:        either  alone  or  jointly,  any  government  stock,  funds,  or 
annuities,  or  any  of  the  stock  of  any  public  company,  ^ther 
in  England,  Scotland,  or  Ireland,  —  the  Lord  Chancellor, 
on  the  petition  of  the  persons  entitled  in  possession  to  the 
receipt  of  the  rents  or  dividends,  on  due  notice  given  to  all 
other  persons  (if  any)  interested  therein,  may  order  the 
assignees  and  all  persons  whose  act  or  consent  thereto  is 
necessary,  to  convey,  assign,  or  transfer  such  estate^  in- 
terest, &c.  to  such  pei*son  or  persons  as  the  Lord  Chan- 
cellor shall  think  fit,  upon  the  same  trusts  as  such  estate, 
&c.  were  subject  to  before  the  bankruptcy ;  and  also  to  re- 
ceive and  pay  over  the  rents  as  he  shall  direct  (3) 
Gaiet  '  There  are  many  cases,  however,  which  have  decided,  that 

T[°^  trust  property  does  not  pass  to  the  assignees  of  a  bankrapt 
perty  does  trustee.  Thus,  where  a  bill  of  sale  was  made  to  the  bankrapt 
not  pan*  Qf  certain  leases  and  other  property,  in  trust  to  pay  the  debts 
of  the  assignor,  —  the  possession  of  such  properQ^  by  the 
bankrupt  was  held  not  to  be  a  case  of  reputed  ownership.  (4) 
So,  where  a  bankrupt  had  shares  in  a  trading  company,  in 
trust  for  W.,  who  by  his  will  appointed  the  bankrupt  his 
residuary  legatee,  —  Lord  Redesdale  held,  that  die  ^ares 
wei«  not  left  in  the  bankrupt's  possession,  so  as  to  entitie 
his  assignees  absolutely  to  them ;  but  that  they  were  flob* 
ject  to  the  debts  and  legacies  of  W.  (5)    And  where  a 

(1)  Ex  parte  EUU,  1  Atk.  101.  of  the  36G.S.  c.90.  s.l.,  which 

Ex  parte  LteweUyn,  1  C.B.L.  137.  was  oonfioed  to  govemmemi  stocky 

Ijongley  ▼.  Hawie,  6  Mad.  46.  standing  in  the  name  of  tlie  bonk- 

^S)  Quaere,  whether  this  pro-  nipt, 

vision  was  necessary,  as  assignees  (4)   Copeman  r.  OMtmi^  1  P. 

were  never  considered  entitled  in  Wms.  5S4. 

any  way  to  tnut  estates?  (5)  Joy  v.  Caw^AeOf  l  Scfa.  & 

(s)  This  section  is  an  extension  Lef.  528. 


SlfiCbi5.1  AS  TpJPEQ^OKAL  PROPERTY.  4^7 

bankrupt,  previoas  to  hia  bapkruptf^,  assigned  to  B.  for  a  Reputed 
valuable  consideration  a  debt  due  from  A.  to  the  bankrupt, —  ^trv^e^ 

the  bankrupt  was,  in  this  case^  held  to  be  a  trustee  for  B.,    '  ' 

and  the  debt  not  to  pass  under  the  commissioners'  assign* 
ment.(l}     So  where  a  lease  was  granted  to  W.,  who  after- 
wards committed  an  act  of  bankruptcy,  and  then  executed  a 
declaration  of  trust  in  favour  of  R.;  and  on  the  trial  of  an 
issue  directed  by  the  Court,  it  was  found  that  W/s  name 
was  used  in  the  first  instance  in  trust  for  R. ;  —  it  was  held, 
that  the  lease  did  not  pass  to  W.'s  assignees ;  and  that  the        • 
declaration  of  trust,  though  executed  after  the  bankruptcy, 
was  good  in  favour  of  R.,  within  the  statute  of  frauds.  (2) 
Aod  where  a  testator  directed,  that  in  case  his  son  should 
Garry  on  his  (testator's)  trade  for  the  benefit  of  himself  and 
his  motl)er,  his  lease  and  furniture  should  not  be  sold^  but 
that  the  trustees  should  permit  the  widow  and  children  to 
reside  in  his  house,  and  have  the  use  of  the  furniture ;  and 
the  widow  and  son  carried  on  the  trade  and  became  bank- 
rupt, —  it  was  held,  in  this  case,  that  the  furniture,  &c.  was 
not  in  the  order  and  disposition  of  the  bankrupts,  and  did  ^ 

not  pass  to  the  assignee;  —  as  it  was  not  in  the  exclusive 
possession  of  the  widow,  but  only  as  connected  with  that 
of  her  children — and,  as  it  was  also  a  possession  connected 
with  title,  and  dependant  in  the  possession  of  the  bank- 
rnpta  upon  the  same  trusts,  as  it  would  have  been  subject 
to^  had  it  remained  in  that  of  the  trustees  of  the  tes- 
tator* (8) 

lie  same  role  also  is  established  in  the  case  of  an  JSor^-  Where 
cuicr^  or  Administrator^  becoming  bankrupt ;  for  the  pro*  Jj*^J^ 
netty  they  possess  in  eitlier  of  those  capacities  cannot  be  cutor  or 
as^gaed  by  the  commbsioners,  so  as  to  defeat  those  who  ^^"^ 
have  a  right  to  follow  the  specific  fund  (4) ;  not  even  if  such 

(1)  IFmcA  V.  JTm^,  1T.IL619.;  (?)  Ex  parte  JlfiiWtii»S Rose, 331. 

and  see  Ex  parte  Byat^  124.     Un-  1 9  Ve».  49 1 . 

wm  V.  Ofkpr,  1  Burr.  481.  (4)  Ex  parte  Marth^  1  Atk.  159. 

C2)  GmHkner  v.  Rowe,  9  Sim.  h  Ex  parte  LleweUffn,  I C.  B.  L.  I3l 
6.946. 
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Where 
lands  come 
to  him  as 
heir. 

Where 
bankrapt's 
wife  an 
ezectttriz. 


Where 

bankropt 

executor 

as  well  as 

residuary 

legatee. 


fiind  Consists  of  moneys  prbVided  it  can  be  specifieaJig  Ss- 
tingmshed  and  ascertained  to  belong  to  tbe  testator,  and 
not  to  the  bankrupt  himself.  (I)  And  so,  ^here  real  estates 
devolve  upon  the  bankrupt  as  heir^  a  special^  creditor  of 
die  ancestor  may  follow  the  real  assets,  or  their  specific 
produce,  in  the  hands  of  the  assignees.  (2) 

tf  the  bankrupt  is  the  husband  of  an  executrix,  the 
Commissioners  in  this  case  cannot  asssign  the  testator^s 
goods,  which  are  left  in  the  bankrupt's  possession ;  for  the 
wiie  being  possessed  of  them  in  outer  droU^  the  husband 
Cab  have  them  in  no  better  right  (S) ;  and  the  same,  with 
respect  to  a  bond  debt  due  to  her  as  executrix.  (4)  So, 
where  the  wife  of  a  bankrupt  administered  to  her  father, 
and  became  possessed  as  administratrix  of  his  efiects,  to 
which  she  and  her  infant  brothers  and  sisters  Were  entitled; 
ancl  {he  huisband  contitiued  the  business  of  theiatherfor 
their  benefit ;  — Lord  Eldon  held,  that  this  was  not  such  a 
possession  of  the  goods  by  the  bankrupt,  as  could  be  deemed 
a  leaving  them  in  his  order  and  disposition  with  the  con- 
sent of  the  owner — as  the  infants  Were  incapable  iu  law 
of  giving  any  consent.  (5) 

Where  the  bankrupt  was  executor  and  resi&iary  legdee, 
and  before  his  banki^uptcy  collected  in  suCBcient  assets  to 
pay  the  debts  and  legacies,  and  the  residue  consisted  of 
debts  and  mortgages  due  to  the  testator,  — -  LiOrd  Hard- 
wicke  said,  that  in  such  a  case,  though  they  ooald  not  in 
law  vest  in  the  assignees,  as  the  bankrupt  took  them  in 
oMer  dtott  as  executor^  yet  that  the  equitable  interest  be- 
longed to  the  assignee^ ;  and  that  he  would  not  temple  to 
let  them  due  in  the  bankrupt's  name  to  get  in  the  debts.  (6) 
%ut  where  a  bankrupt,  after  obtaining  his  certificate, 
(which,  however,  was  subsequently  held  to  have  been  ob- 
tained by  fraud)  became  possessed  of  leasehold  premises, 


(1)  Howard  v.  Jemmetf  3  Burr. 
1569.  per  Lord  Mansfield. 

(2)  Ex  parte  Morton,  5  Ves.  449. 

(3)  Ex  parte  Marsh,  supra. 


(4)  Ludlow  ▼.  Bf<ntfmng,  1 1  Mod. 
138. 

(5)  Finery:Cadeil,3Esp.89. 

(6)  Butltr  V.  Skkardstm,  1  Ad- 
913.  Amb.  74. 


Sect.  6.!]  AS  fro  pEBsoNAt  property.  i$9 

as  eteeutdr  and  residnary  legatee^  which  he  mortgaged,  lEUpiiUd 
and  afteiirards  assigned  the  equity  of  redemption  to  another  ^^^^T ' 
person;   and  the  deed  recited,  that  the  assignment  was  tor,     * 
made  for  the  purpose  of  paying  the  debts  of  the  testatrix ; 
and  the  assignee  of  the  equity  of  redemption  took  an  as- 
signment of  the  mortgage ;  — ^  the  claim  of  the  latter  was 
held  preferable  to  that  of  the  assignees  under  the  commis- 
sion; as  they  could  only  be  entided  to  the  rights  of  a  re- 
siduary legatee,  and  a  residuary  legatee  is  bound  by  an 
assignment  made  by  the  executor  for  a  valuable  consider- 
atioo«{I} 

Where^  however,  a  bankrupt,  who  was  entitled  to  take  Where  a 
out  administration  to  the  efffects  of  an  intestate,  negltected  g^i"j°^*^" 
to  do  so,  but  took  possession  of  the  goods  and  remained  adminiB- 
in  possession  of  them  for  a  period  of  twelve  years,  —  it  was  trauon,  re- 
held,  that  this  was  a  case  of  reputed  ownership,  and  that  pogses&ion 
Ae  goods  passed  to  his  assignees.  (2)  sevdrd 


Section  VI. 


iy Property  Jraudulenily  delivered  in  contemplation  ofBank- 
raptcy*  (And  see  as  to  a  flraudulent  or  voluntary  Con- 
veyance, lUite,  71*  365.) 

He  u>b$ntdry  delivery,  or  disposal,  by  the  bankrupt  of 
any  part  of  his  property,  in  contemplation  of  bankruptcy, 
either  to  defeat  the  claims  of  his  creditors  generally,  or  to 
&vout  one  in  preference  to  others,  is  held  to  be  fraudulent 
and  void.  (9)  This  doctrine  LfOrd  EUenborough  has  desig- 
nated as  an  excrescence  upon  the  Bankrupt  law ;  under 
which  it  was  originally  considered,  that  tlie  acts  of  a  trader 
only  subseqnenl  to  his  bankruptcy  were  strictly  void  (4)-— 

(1)  BeM)rd  v.  Woodham,  4  Ves.        (5^  B.  &  P.  584.  1 1  East,  2S0. 
40.  note  (D.)  (4)  2  Camp.  1 68. 

(3)  For  v.  Fithcr,  3  B.  &  A.  135. 
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^^^^r,  t^9  «ict^C  bipkjmptqr  being  ImUI  to  d^if  tike  liiiMif^ipiv 
*^|^  ^:  >  atiop^.b^twefn  tlwt  property  wUch  ought  be  ^epomid^y: 
&fftftd.  ^  tbe  beokriipt,  and  that  which  veated  in  the  as^igD^ei^  Bnt 
it  occurred  to.  those  who  preaided  in  the  oourts^  Jihat  it  ma 
^oyfst  to pennitaparlyy  on  dteeve  ^bminqdej^t^mtkttL 
voluntary  disposition  of  his  proper^  in  &vour  of  a  paftkcgtar 
creditor,  leaving  the  mere  husk  to  the  rest ;  and»  th0Nfi)n> 
that  a  transfer  made  at  such  a  period^  and  under  scrch  eif- 
cumstances  as  evidently  shewed  that  it  was  made  ia  000* 
temptation  of  bankruptcy,  and  in  order  to  &vottr  a  pntkuiar 
creditor,  should  be  void.(l)  -  r . . 

Traittler  In  accordance  with  this  doctrine^  thei^re,  it  is*  enacted 
rL^^g  ^  ^^^  13d  section  of  the  new  statute,  that  if  llie  baid^ 
iiuolventy  rupt,  being  at,  the  time  insolvent^  shaU  (^ccqyt-eii  the 
wt  ^dT  ^Af  f  ^gc  ^  ^^y  of  his  children,  or  for  some  valuable  €»> 
flidentioii,  sideration)  have  assigned  or  transfixed  to  any  of  (biscbit 
▼Old.  dren,  or  any  other  person,  any  goods  or  chattds^  or  havi 

delivered  or  made  over  apy  bonds^  bills^  nates,  or  oAer  se^ 
cwities,  or  transferred  his  debts  to  any  other  peciso,  or 
into  any  other  person's  name^  *—  the  commis»onen  nsfi  i^ 
such  case,  sell  and  dispose  of  the  same  in  the  same  jvyi  m 
of  the  bankrupt's  other  property.  (2) 
As  to  deal-      But  by  section  81.  all  dealings  and  transactions  with  aoy 
^^     bankrupt,  bondjSde  made  and  entered  into  more  than  teo 
l^efore        calendar  mantis  before  the  date  and  issuing  of  the  oam- 
oommis-     mission,  are  declared  to  be  valid,  notwithstanding  anyprior 
"^*  act  of  bankruptcy,  provided  the  person  so  dealing  with  tbe 

bankrupt  had  not  at  the  time  notice  of  any  prior  act  of 
^,  bankruptcy. 
AsiDilft  ^^  ^^  formerly  held  by  Lord  Northington,  that  ^g^ 
of  moMT  ^  money  to  a  child,  for  his  maintenance  and  aubsistepoe  in 
fo/hi*  -^^  world,  could  not  be  supported  against  creditois;  for 
mitote^  tha(  no  man  had  such  a  power  over  his  own  prc^^er^,  as  te 
defeat  his  creditors  in  the  disposition  of  it,  nnless  for  good 

(1)  1  Star.  89.  words  ia  italics  wore  oo(  is  tbst 

(2)  Thb  section  is  taken  from    statute, 
the  iJac.  1.  c.  15.S.5.9  but  the 


nanee. 


StotlS.}  1  ir  'as  Ttl<  fItt&Oltil,  M(^P2AT7.  &tt 


♦  ♦ " -i  ft /\»  »-\ 


ooMMkbtMi;  aiitf  dbat  1^^  had  beeii  hdd  lo  be  not  i^  Pf^is^e^^^^ 
0M)i>duMideration.  (1)    But  ia  a  later  case  Lord  ^^^^  -^/^^^  ^ 
bddy  diat  a  gift  of  900/«  to  Jbis  son  by  a  man,  who  three'  lt«gr«/. '  ' 
jiiBff»^*ftfterwards  became  bankrupt  (though  the  gift  was  not    -*-— * 
ia  iKDftd^ration  of  marriage)  or  to  buy  him  a  share  in  a 
putneftfa^),  coM  be  supported  against  creditors ;  and  that 
the  1*  Jac  1.  c.  15.  s.  5.  did  not  extend  to  a  payment  of 
money.  (9)    And  the  Court  of  King^s  Bench  has,  also,  de« 
cided  10  the  same  e£kct.  (8)    The  word  money^  it  will  be 
obstivedy  is  fiot  comprised  in  the  above  secdon  any  more' 
than  in  the  statute  of  Jamesy  being  confined  to  things  only 
^^hildi-Bre  the  subject  of  conveyance.    And,  indeed,  alarm-       ^..^  ^,,| 
iog'Muinjuences  would  follow^  if  the  statute  was  to  extend    -   •    .11; 
to  pajnuents  cf  money;  for  a  son  might,  then,  be  liable  to'     |.|   .^  '^^''^ 
retimdaay  portion  of  money  given  to  him  by  his  &ther  some         •  >  ^'  > 
time  before  the  bankruptcy,  and  purely  with  the  intention 
of  providing  for  his  maintenance.    Upon  the  same  prin- 
ciple as  that  which  governed  the  last  two  cases,  it  was 
held,  ako,  that  where  one  of  the  partners  of  a  bank  from  ' 
time  to  time  transferred  sums  of  money,  to  the  credit  of  his 
sou's  private  account  with  the  banking-house^  the  son  was  * 
entitled  to  prove  for  the  amount  under  a  commission  against ' 
the  partnership.  (4)  ;;^^ 

Stock,  it  has  been  decided,  comes  within  the  description  s  'Stocls^ ,  ';  1| 
'^  goods  and  chattels.*'     Where  the  bankrupt,  thereforei  '  '^ 

purchased  stock  in  the  name  of  his  son  (a  minor)  as  a 
trustee  Sot  hini,  the  stock  was  held  to  belong  to  the  as- 

Where  a  trader  advanced  to  a  lessee  half  of  the  fine  Money  ad- 
necesaarjr  to  procure  a  renewal  of  a  lease,  and  took  from  vama^^A 
him  a  promissoiy  note  to  repay  the  money,  unless  he  Jupiftoi   !i 
should  by  will  bequeath  the  leasehold  estate  to  one  of  the  procuroiai^) 
tiadef^9  dhiidzen, ---*  and  the  lessee  bequeathed  the  estate  hu'^ui!^^ 

(1)  PaHridgey,Goff^hmb.S9Q.       (4)  Ex  parte  Skirratt,  sRose, 
(sj  Ex  parte  Shorkmd,  7  Ve8.88.    S84. 
Ex  parte  SmM^  1  Rose,  Sio.  (5)  Broufn  v.  BcUaru,  £Mod.5S. 

(5)  JCenswgion  v. Chaniicr,  dM. 

4S,36. 
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accordingly,  but  before  his  death  the  trader  became  a  bank- 
rupt, —  and,  after  the  lessee's  death,  the  assignees  filed  a 
bill  against  the  child  of  the  bankrupt,  claiming  the  money 
advanced,  or  half  the  estate;  —^  Lord  Tburlow  held,  that  if 
it  was  money  advanced  without  a  lien,  it  might  be  dan- 
gerous to  give  it  to  the  assignees ;  but  that,  as  &r  as  tbe 
money  advanced  was  a  lien,  the  father  procured  an  interest, 
which  must  go  to  the  assignees.  (1) 

With  respect  to  what  is,  and  what  is  not,  considered  an 
undue  preference  by  the  bankrupt  of  iiny  pdrdcalar  cre- 
ditor,—  each  case  of  this  kind  must  depend  upon  its 
own  peculiar  circumstances ;  of  which,  perhaps,  the  most 
material  is,  the  relative  situation  in  which  the  baoknipt 
and  the  creditor  stand  with  each  other,  at  the  time  of  tbe 
delivery,  or  transfer,  of  the  bankrupt's  property,    Thougk 
the  transaction  may  be  made  to  assume  the  appearance,  of 
a  sale  of  the  goods  by  the  bankrupt  to  the  creditor,  jet  if 
other  circumstances  shew  that  it  was  but  It  pretended  sak^ 
th6  delivery  of  the  goods  will  be  fraudulent  and  roid.  (2) 
So,  though  it  may  amount  to  an  absolute  sale^  yet  wlvere  it 
appears  that  the  intention  of  the  ban'krupt  was  to  give  the 
creditdr  an  undue  preference,  the  sale  will,  in  this  case,  be 
equally  void  as  against  the  assignees.  (3)      But  where  a 
creditor,  being  unable  to  procure  payment  for  some  bariey 
which  he  had  sold  to  the  bankrupt,  and  suspecting  him  to 
be  in  bad  circumstances,  re-purchased  the  barley  bv  a 
third  person,  and  in  his  name,  a  short  time  before  the 
bankruptcy — the  bankrupt  not  being  privy  to  the  contritsnce 
of  the  creditor  —  it  was  held,  that  this  was  no  fraud  against 
the  Bankrupt  law.  (4) 

The  delivery  of  the  property  also  will  be  considered  fraudu- 
lent, when  it  is  not  delivered  in  the  usual  course  oftradey  or 
of  the  accustomed  dealing  between  the  parties.  (5)    Thus, 

I 
I 

(1)  Fryer  v.  Flood,  1  Bro.  160.  (4)  Harris  ?.  LuneU,  1  B.&B* 

(2)  Ruit  V.  Co(^r,  2  Cowp.  629,  390. 

(3)  Martin  v.  Pewtrets,  4  Burr.  (5)  Atdenon  v.  Temple,  4  Burr. 
2477.  2235.  I  Bl.  441. 
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where  a  batikrupt,  on  the  eve  of  his  hankruptcj/f  indorsed  Property 
and  sent  a  promissory  note  by  the  post  to  a  creditor,  to  "^J^^  ^ 
wbdm  he  had  never  made  a  payment  !n  such  a  manner  Uvered. 
before^  and  no  application  had  beeh  6h  this  occasion  made    — — ■" 
by  the  creditor  to  the  bankrupt  for  a  note,  6r  for  pay- 
ment, —  the  transaction  was  held  to  be  fraudulent  and 
void.'(l)    So,  where  a  trader  in  embarrassed  circumstances 
gave  bis  creditor  a  promissory  note  for  the  *a)hole  of  his 
d^bt,  in  consideration  of  his  promise  tb  induce  the  other 
creditors  to  agree  to  a  composition,  each  party  undertaking 
to  keep  the  matter  a  secret  from  the  other  creditors  (2);  or, 
"wbere  stock  was  trainsferred  to  a  creditor  who  had  struck  a 
docket,  in  consideration  of  his  agreeing  not  to  prosecute  the 
doitet :  —  each  of  these  transactions  was  held  a  fraud  upon 
the  Bankrupt  law.  (S)    And  the  same,  where  a  bankrupt 
had,  in  contemplation  of  absconding,  inclosed  certain  bills 
to  a  creditor,  saying,  <*  he  has  the  honour  to  shcnx>  him  that 
preference,  which  he  ddnceives  is  certainly  his  due ;"  —  for 
though  the  inclosure  was  made  without  the  privity  of  the 
creditor,  yet  the  expre^  motive  of  the  bankrupt  was  to  give 
liim'a  preference.  (4)    Where  a  trader  also  had  voluntarily.  Where 
without  being  called  upon  for  the  money,  executed  an  assign-  "rohmtuy^ 
ment  of  a  third  part  of  his  effects  to  his  brother,  in  consi- 
deration of  a'pfevious  loan  of  120L — though  possession  was 
deUvered  instantly,  and  several  acts  of  ownership  were  exer- 
cised by  the  brother,  who  had  no  knowledge  or  suspicion  of 
the 'insolvency;  — yet,  as  the  trader  in  two  days  afterwards 
absconded,  and  was  declared  a  bankrupt,  the  Court  held  the 
d^ed  void,  as  partial  and  unjust  to  the  other  creditors  (5)  — 
and  as  being  made  in  contemplation  of  bankruptcy.     So, 
where  a  trader  (kn6wing  himself  to  be  insolvent)  called 
'itpoti  his  creditor  and  informed  him  of  it,  when  the  creditor 
^d,  he  must  nevertheless  be  paid  his  debt  —  which  wds 
accordingly  done  —  and  the  trader  immediately  afterwards 

(1)  4  Bunr.  S23S.  (4)  Harmon  v,  Fuher^  Cowp* 

(«)  Wati  V.  QMng,  1B.&B.  117. 

447.  (5)  lAnton  v.  Bartlett,  5  Wils. 

(3)  Coiy  V.  Gertcheuy  2  Mad.  40.  47.  Cowp.  124. 
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bec^iQ^  a  bankrupt  ;-r- this  was  hdd  to  be  a  void  tmiwfltiois 
—  inasmuch  as  the  circumstance,  of  the  trader  cofling  vjpon 
his  creditor,  and  disclosing  to  him  his  situation^  and  then  «o- 
ceding  directly  to  his  request  of  payment,  afibrded  sttoog 
grounds  for  inferring  a  fraudulent  performance.  (1)  So» 
also,  where  any  vohmiary  payment  is  made  to  a  creditor 
under  circumstances,  that  might  reasonably  lead  the  deblor 
to  believe  that  his  bankruptcy  v/aa  probable^  though  not  in- 
evitable, —  such  payment  will  be  a  fraud  upon  the  otba 
creditors;  and  the  money  so  paid  may  be  recovered bick 
by  the  assignees.  (2) 

But  a  payment  is  7Wt  voluntary,  which  is  made  bj  a 
bankrupt  to  a  creditor,  in  consideration  of  the  latter  nfi&* 
quishing  some  right  he  then  possessed, — althougit  the  cre- 
ditor may  not,  previously  to  relinquishing  auch  right,  have 
stipulated  for  any  payment  by  the  bankri^t.    Thas^  wbete 
a  creditor  who  had  a  lien  on  the  bankrupt's  ship^  ceoaved 
from  him  shortly  before  his  bankruptcy  the  babmcedoe  on 
account  of  disbursements  made  on  the  ship,  and  then 
delivered  up  the  ship's  papers  to  the  bankrupt,  vithout 
having  previously  stipulated  for  payment  of  the  balanoe,  «s 
a  condition  for  the  surrender  of  his  lien,  — .it  was  hdd, 
nevertheless,  that  the  creditor  was  entitled  to  retain  tbis 
payment  as  against  the  assignees.  (S)     So,  where  the  baok- 
rupt  paid  his  landlord  five  quarters'  rent,  even  after  ao  act 
of  bankruptcy,  the  payment  was  held  to  be  good;  for  the 
landlord  had  a  right  of  distress  and  re-entry  for  the  r^U 
and  he  is  at  liberty  to  waive  that  right  if  he  chooses,  aod 
accept  of  the  rent  instead.  (4)    And  in  all  cases,  where  s 
bankrupt  has  paid  a  creditor  his  debt,  in  the  regular  covrx 
of  trade,  or  qf  their  dealings  with  each  other,  —  this  is  a 
&xr  advantage^  which  the  creditor  is  not  corapellable  to 
relinquish;  for  it  is  a  transaction  that  might  pass  between  any 

(t)  SmgkUm  V.  Butler,  2  B.  &  (3)  Thompson  v.  JSeaiion,  I  ^* 
P.  283.  145. 

(2)  Poland  V.  Oiyn,  S  DowL  &  (4)  Mavor  v.  Oroome,  1  Bug- 
R.310.  261.    Steven$on  v.  Wood,  j&p- 
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two  persons,  withotit  having  any  thing  Bke  bankruptcy  in  Property  ^ 
contemplation.  (1)    Thns,  where  a  bankrupt,  then  solvent,  "^JJ^*^ 
ordered  his  correspondent  at  Bombay  to  remit  certain  pro-  Iwerjsd.,  . 
ceeds  to  an  agent  in  England,  who  was  in  the  habit  of  ac- 
cepting  bills  for  the  bankrupt ;  though  the  remittance  was 
not,  in  fiict,  made  nntil  after  the  act  of  bankruptcy, — yet, 
as  the  order  was  given  by  the  bankrupt  when  he  was  solvent, 
and  there  was  no  fraud  in  the  case,  it  was  held/ that  the 
agent  was  entitled  to  retain  the  amount  of  this  remittance,  in 
satisfB<tion  of  a  balance  due  to  him  from  the  bankrupt.  (2) 
So,  even  if  the  transaction  amounts  in  reality  to  the  pre-  or  in  pur- 
ference  of  a  creditor,  yet  if  such  preference  be  only  con-  J^I^JJ™' 
seqaehfiid  to  the  contract  —  as,  if  the  payment  is  made,  or  agreiqn«iitn 
the  ad  done,  merely  in  pursuance  of  a  prior  agreement 
between  the  parties,  —  the  creditor,  in  this  case,  will  not 
be  liiible  to  refund  to  the  assignees.  (S) 

Where  bankers  fraudulently  sold  out  stock  belonging  to  Coatem- 
a  coBtomer,  which  stood  in  their  names,  and  applied  the  P^^  ^ 
proceeds  to  their  own  use  —  and  afterwards,  whilst  they  tion  of 
remained   solvent,  wrapped  up  certain   bonds    of  their  ^P®*^' 
ownr  id  an  envelope,  inscribed  with  the  customer's  name, '  transferred 
and  indosed  a  memorandum  stating  that  they  had  deposited  ""^  ^® 
the  bonds  with  him,  as  a  collateral  security  for  his  stock,  bank- 
wfaicfa  they  promised  to  replace  —  and  then  deposited  the  ™ptcy«    '  • 
parcel  amongst  the  securities  belonging  to  other  persons 
who  cfealt  with  them  —  but  without  giving  any  information 
of  these  circumstances  to  the  customer  until  the  evening 
before  tbeir  bankruptcy,  when  tliey  sent  him  die  parcel 
with  tfa^  bonds,  saying,  that  they  must  stop  payment  the  i 

next  morning;— it  was  held,  that  the  customer  could  not 
under    these  circumstances  retain  the  bonds  against  the  < 

assignees  (4)  of  the  bankers;  for,  though  the  bankers  m- 
tended  to  deliver  the  bonds  to  him,  he  had  never  actual  ' 
P088BSSION  of  them,  until  the  very  eve  of  the  bankruptcy; 

(1)  Per  Lord  Mansfield,  4  Burr.        (3)  Per  Lord  Mansfield,  Cowp.  ' 
2235.  117. 

(2)  Jatmeion  ▼.  Hodson,  1  Star.        (4)  WiUon  v.  Balfour^  sCamp. 
150.      Ml^  V.  Hodscny  4  Camp.  579. 
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Prcpeffy    and  a  contemplaled  appropriation  does  not  amoa^  to  an 
'Jnuly^     actual  transfer. 

Uvered.  But  where  a  trader,  who  had  obtained  bills  of  ^change 

p~~     from  the  defendant,  upon  a  fraudulent  r^resentatioa  that 
restored      a  security  given  by  him  to  the  defendant  (which  was  void) 
by  bank-     ^^  ^^  ample  security — and  on  the  next  day  (being  leapWed 
which  he    to  stop  payment)  informed  the  defendant,  that  he  had  le- 
^^^      pented  of  what  he  had  done,  and  had  sent  express  to  stop 
under  false  the  bills,  and  would  return  them  •-:-  and  three  day/si  after- 
pretences,    wards  committed  an  act  of  bankruptcy  —  after  wW»  be 
returned  to  the  defendant  all  the  bills  (except  one  that  had 
been  discounted)*,  and  also  two  bank  notes,  part  of  the  pro- 
ceeds of  such  discount — upon  which  the  defendant  deliveied 
back  the  security — and  afterwards  a  commission  issufsd 
against  the  trader,  and  his  assignees  then  brought  tro?ei 
against  tlie  defendant  for  these  bills  and  bank  notes;— it 
was  held,  in  this  case,  that  the  defendant  was  entitled  to 
retain  all  the  bills  and  notes  so  returned  by  the  bankrupt,  on 
the  ground  that  the  bills  were  originally  obtained  under  a 
faUe^etence  of  giving  a  good  security ;  and  that  since^  under 
such  circumstances,  a  court  of  equity  would  order  the  pro- 
perty to  be  restored,  it  would  be  useless  for  a  court  of  law  to 
permit  that  to  be  recovered,  which  could  not  be  retidned.(l) 
Threiii  So  where  a  trader,  under  a  threat^  or  an  apprAem» 

or  appre-  fmreh/y  of  legal  process^  civil  or  criminal — orjrom,  tie  pressure 
legal  pro-  ^^^d  importunity  qf  his  creditor —  delivers  property  to  him,  or 
^^^'  gives  him  a  power  to  receive  it; — the  transaction  in  aoyof 

these  cases  is  not  considered  a  fraudulent  preference,  eveo 
though  the  trader  knew  himself  to  be  insolvent;  for  the  act 
on  his  part  is  not  a  voluntary  act  (which  is  implied  in  the 
PREFERENCE  of  onc  Creditor  to  another)  —  but  one,  ^bich 
proceeds  from  the  effect  of  fear  or  apprehension.  (2)    And 

(1)  Gladstone  v.  Hadwen^  1  M.  more^  3  Ves.  85.  Tcateg  ▼.  Gnrrt^ 
&S.517.  lVe8.jr.S80.  HoBtirdy.  Atdena^ 

(2)  Thompton  v.  Freeman^  I  T.  5  T.  R.  235.  SmiiJk  ▼.  Pi^nt,  cT. 
R«  155.  Cosur  V.  Gough,  ibid.  R.  152.  Oof6yT.CVoHcA,2CaDp- 
156.note(c.)  Harts/ioruY,  Slodden,  166.  11  East, 256.  De  Tlutd  v. 
2  a  &  P.  589.     Ex  parte  Satda-  Carrol,  1  Star.  88.     Reid  v.  Ay^ 


even  vfhme  a  trader^  in.  c^nteiDplation  of  bankrupt<^«  bx  Proper^. 
iHknding  tp  give  a  creditor  a  voluntary  pre%enpp»  but  %^'^. 
before  the  int^tion  19  consummated)  the  creditor  cfilk  and  Hvered, 
demands  payment  of  bis  debt;, — the  payment^  in  such  a  c^e 
has  beeD  held  to  be  good.  (1) 

But  where  the  transfer  or  delivery  of  property  (upon  the  Where 
importunity  of  a  creditor)  does  not  redeem  a  trader  from  any  ^J^jJ^* 
frnaU  diffictdUt/y  which  is  the  ordinary  motive  for  such  an  redeem 
set,  when  really  done  under  the  pressure  of  a  tlupeat ;  r^  ^n'^Sj 
this  has  been  held  to  be  evidence  that  the  transfer  was  no/  present 
«afe  under  such  pressure,,  but  voluntarilyi  and  with  a  view  difficulty, 
to  prebr  the  particular  creditor  in  contemplation  of  bank- 
f  uptey«    Thus,  where  a  trader,  upon  being  pressed  by  a 
creditor  for  payment  or  security  (one  or  other  of  which  he 
said  he  wcmld  have)  gave  a  bill  of  sale  of  what  was  ap^ 
parently  the  ixfhole  of  his  stockf  and  immediately  afterwards 
1^  his  business  and  home,  and  became  a  bankrupt; — this 
ti^uisactiOQ,  notwithstanding  the  pressure^  wa«  held  void  ais 
^^g^st  the  assignees.  (2) 

Bot  even  a  voluntary  transfer  of  proper^,  made  by  a.  Voluntary 
trader  in  a  situation  of  impending  bankruptcy,  will  not  be  ^^"?^^ 
void,  if  made  bon&^fide^  and  not  from  any  motive  of  undue  ^from 
Wf/^^nce.    As,  in  a  case,  where  certain  traders  ordered  motive  of 
goods  of  a  manufacturer  to  be  sent  to  their  agents  to  be  ference^'^ 
shipped*-^and  after  the  goods  were  delivered  to  such  agents, 
(the  traders  having  stopped  payment)  the  manufiu:turer 
got  possession  of  the  goods,  by  indemnifying  the  agents  for 
deKvering  them  up  to  him :   the  traders  called  a  meeting 
of  their  creditors,  and  were  encouraged  by  the  result  of 
^h  meeting,  as  well  as  by  legal  advice,  to  give  up  all 
^ta  to  the  goods  to  the  manufacturer,  which  they  accord- 
^ly  did  the  latter  end  of  July,  but  did  not  commit  an 
^  of  bankruptcy  until  the  26th  of  September  ;  and  the 

lHoit»N.p.Rq^.503.   Arbminyi,       (2)     Thornton    v.    Hargreaves, 
ifaaW,  ilrid.  575.  7  East,  544. 

(0  &y^  Y.  BaOardj  I  Caoip. 
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Court  hdd  diifc  the  aboye  circnmsluoes  wen  evitooefcr 

^^Z^    ajnry  Id  find,  diaft  the  goods  wcrt  gifen  up  Jonijttittl 
not  firom  any  wish  to  give  an  ondoe  preference.  (1) 

So,  though  a  trader  may  amtemplaie  Aai  M»  tnie  wd 
eeaMtf  and  that  he  cannot  pay  his  ucffitocs  milea  tbq 
gire  him  time,  it  does  not  necessarily  foDoir,  that  be  ooo- 
tampfartes  bankruptcy.     Thus,  where  B.  had  pvittaKd 
goods  on  October  8th,  for  the  purpose  of  expoctation;  but 
finding  that  he  must  stc^  payment,  and  that  he  codd  td 
apply  the  goods  to  the  purpose  far  whidi  diey  woe 
bought,  he  returned  them  to  the  sdler  on  October  16&:^ 
on  the  17th  he  stopped  payment,  but,  ezpectii^ieniitliiioes 
firom  abroad  more  than  suflBdent  to  pay  his  dA^  bebai 
no  doubt  but  that  his  creditors  would  give  him  time^  wUdi 
they,  however,  refused,  and  a  commission  issued  igunA 
hnn  the  2d  November ; — It  was  held,  that  under  thoeiicts 
the  jury  were  warranted  in  finding,  that  the  re-definr;  of 
the  goods  to  the  seller  was  not  made  in  amiemfbiSm  of 
Or  m  con-  baninqfUy.  (2)     So  also,  where  a  preference  b  gina  by  a 
Umhh     tnj^er^mconUmpUiHonrfanifitendeddeedi^co^ 
tsaded        though  it  would  have  been  fraudulent  as  against  the  crtfB- 
tors  under  that  deed,  if  it  had  been  carried  into  cflect^  jc^ 


t 


tioa.  as  a  commission  of  bankruptcy  did  not  issue  until  km 

months  afterwards,  this  was  held  to  be  not  a  picfcitncc  in 
contemplation  of  bankruptcy ;  for  no  commissum  was,  in  Act, 
contemplated  at  the  time  the  preference  was  gin&(9) 

n^.ul,     ^d  where  a  merchant  in  London  recdved  bilb  di  a- 
^Z    cbimge  fn>m  hb  correspondent  at  Amstenkm.  to  whom  be 

*^  *  ^as  indebted  beyond  the  amount  of  the  bills ;  and  ite 
stopping  payment,  called  a  meeting  of  his  creditors  oo  tbe 
7M  January,  when  it  was  agreed  that  the  bQIa  should  be 
delivered  to  an  agent  in  London  of  the  creditors  at  AmstBi^ 
dam,  in  order  to  receive  the  money  and  hold  it  for  the 

(1)  DUeim  T.  BaUtwm^  S  EMt,       (5)    WkMhori^     ▼. 
175.  STbobLIOS. 

(8)  Fidgeom  y.  Skarp,  1  Manfa, 
196.  5Tattat539. 


*»  XA  -ifTI  ^«  V;flWWl»  Wfiwnr.  «» 


kowesect  4iiui  hiden,  piy wMi»ly  driiyawdi  .by  the  tMrthfuils  .,»,^^.. 
to  such  f^j^t)  for  .the  use  and.QO  tb«.  aoo|N]^  of  ^Ihe.^pediri 
tor.irt^ipstaBdani^  and  tbei^jentnettiii^pqiinenliof^ttie      .*"  ' 
bill^  aa  thqr  J^spective^jp  JMcwne  daf^:  iho.oi;!^  .ff)  doair 
n;p/!g^  xras  not  oocaniirtfld  till.  OdoUr  foUowuig^  iprhfen  a* 
amnmisHion  issued  against  the  merchant  :*^iuidar  tbeae      .  . 
circniyrfOTCBSi  Lord  EUenboroii^h  held,  that  the  aaiignees. 
€Qald  ipot  maintain  an  action  against  the  agent  for  die 
amopnt  of  the  bills;  as  they,  were  deposited  with  him  for 
die  .iipii^fiul  benefit  of  the  creditor,  and  the  bankrupt  mighty 
^t  t!h^«^f{)&r  of  the  deposit,  have  himself  direcdy  returned 
ihesLip  Anisteidam«.(I) 


,    r  — "  ■   '" «'        'f     I    "T* 


Section  VI1# 

Of  tie  J^fid  cf  the  AmgMf^mt  ypmi  Croods  in  trantHiUj  -^ 
0nd  kerem  of  ike  Rigkt  of  Stoppage. 

The  assignment  of  the  commissioners  does  not  pass  any 
property  to  the  asaignees  in  gpods  consigned  to  the  bank^ 
rup^  ^bich  may  be  stopped  in  transitu^  —  whether  such  r 

goods  are  consigned  to  the  bankrupt  himself^  or  whetb^ 
he  obtains  possession  of  them  in  their  transit  to  the  h&pds 
of  the  regular  consignee* 

The  right  of  stoppage  in  transitu^  19  a  privilege  which  Natm  of  ' 
the  law^^ords  to  every  vendor  who  has  not  been  poi4  fQ'  ^r?tiMmn«- 
good%  Ih  order  to  protect  himself  against  the  insolvency  of  indttmMktui 
the  vendee.     Though  forming  part  of  the  general  law  of 
mercbants  (2),  it  seems  with  us  in  England  to  have  been 

firift  established  in  the  G)urt  of  Chancery,  as  a  kind  of 

•   ■   'it  .  .  •• 

(^  Gr^  ▼.  Greffulhe^  1  Camp,  iemon  of  an  uiBolvent  vendee,  be 

89.  is  entitled  to  have  it  back  again ; 

^tlk^'MlHsM  Jidms.Bi&^,  St5.  (1  Sait,  515.  Abbott  on  Shipping, 

In  Rusua  and  in  ]^ranca,tSf  aaattar  SS5.  et  seq.)  and  this  was  also  the 

can  merely  identify  the  property,  rule  of  the  ancient  civil  law.  Dig. 

though  it  may  be  in  the  actvalpot"  IS.  1.  19. 

G  6 
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Si^PP^    equitable  lien  (1);  and  to  have  been  afkerwards  adofHed  by 
_^     the  courts  of  comnx>n  law,  for  the  purposes  of  substantial 
justice,  and  to  prevent  the  debts  of  one  man  bdng  paid 
with  the  eflfects  of  another.  (8)    But,  from  whatever  source 
it  sprung,  it  is  a  right  now  universally  recogniaed  in  all 
cases  between  an  wqmid  vendor  of  goods  and  the  vendee; 
so  much  so,  indeed,  that  Lord  Hardwicke  once  observed 
in  a  matter  of  this  kind,  that  if  the  assignor  could  get  his 
goods  back  again  by  any  means,  provided  he  did  not  steal 
Can  only     themy  he  would  not  blame  him.  (S)     As  between  the  vendor 
^J^'      and  vendee^  however,  the  right  does  not  (stricdy  yeaking) 
.  when  exist,  unless  the  vendee  prove  insolvent ;  for  if  a  vendor, 

▼endee       from  misinformation,  or  excess  of  caution,  assumes  this 
miK^lTent.    privilege  during  the  vendee's  solvenqr,  he  assumes  a  right 
which  does  not  belong  to  him ;  and  the  vendee  would^  in 
such  case^  be  entitled  not  only  to  the  delivery  of  the  good^ 
but  also  to  indemnity  from  the  vendor  for  the  expenses  in- 
curred in  obtaining  possession  (4)  of  them.     But  it  is  not 
necessary,  that  the  vendee  should  be  acttialfy  ituoloeni  at 
the  time  the  goods  are  stopped ;  for  if  he  proves  to  be  so 
before  the  ordinary  time,  when  they  would  have  readied 
tlieir  destination,  the  vendor  will  in  that  case  have  been 
justified  in  the  exercise  of  this  right,  and  to  the  benefit  of 
his  own  provisional  (5)  caudon. 

In  the  multifarious  changes  of  ownership,  however,  which 
merchandise  is  occasionally  subject  to  in  its  transit  from 
trader  to  another,  questions  of  difficulty  will  frequently 
between  the  consignor  and  third  jD«rsofi^—- when  the  con- 
signee assigns  for  a  valuable  consideration  the  bill  of  lading 


(1)  WitemoH  ▼.  Vmdeput^  S  Vera,  cases  were  founded ;  but  tbe  r%fai 

S05.    Snee  v.  Preicott^  1  Atk.  845.  was  recognized  in  ll^iiieiMDi  t.  Pjam 

jyAquila  V.  Lambert^  Amb.  999.  deputy  S  Vera.  203.»  ioog 

sEden.Kep.  75.  the  case  of  Snee  v.  Pnteodt 

(9)  7T.R.445.  curred. 

(3)  Snee  v.  Preeeott,  1  Atk.  S50.        (4)  Per  Sir  W.  Scott,  6 

Lord  Kenyon  said,  (3  T.  R.  467.)  Adm.  Rep., case  of  T%eConttnmiia  ; 

that  the  doctrine  of  stopping  goods  and  see  kUu  v.  Htmtj  5  T.  R  .  •«gs. 
m  traneUu  was  bottomea  on  Snee       (5)  Ibid. 
V.  Preeeoii,  on  which  all  the  other 
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of  the  goods  transmitted  to  bim  by  the  consignor,  and  Stoppage 
whboat  notice  (on  the  part  of  such  third  persons)  that  the  '^^"'''**^' 
goods  hare  not  been  paid  for  by  the  consignee.    It  is  pro-  Division 
posed,  therefore,  to  consider  the  right  of  stoppage  in  transitu  ?^^  ^^ 
nnder  two  divisions:  j&s^,  as  it  relates  to  questions  simply 
between  the  consignor  and  consignee^  where  there  has  been 
no  resale,  or  alienation,  of  the  goods  by  the  consignee ;  and, 
secondhfi  as  to  questions  between  the  consignor  and  third 
persons^  where  there  has  been  such  resale  or  alienation* 

KtiAy  firsts  as  to  questions  between  the  constgnm-  and  con^  Quettions 
ttgneSf  where  there  has  been  no  resale^  or  alienation  by  the  ^^^^" 

andean^ 


AU  goods  not  paid  for  by  a  consignee,  may  be  stopped  "S^^*^- 
by  the  consignor  in  any  period  of  their  transit,  ere  they 
reach  the  hands  of  the  consignee  (1),  whether  delivered 
to  a  wharfinger  (2),  a  carrier,  an  innkeqfer  (S),  a  master 
of  a  vessel  (4),  or  in  fact  to  any  other  person,  either  to 
forward,  or  to  carry  and  deliver  to  the  consignee.  And  When  de- 
eveo  when  coods  are  delivered  to  a  common  carrier,  or  on  j^'^®'^  ^ 

o  J  •  *  common 

board  a  general  ship,  at  the  request  and  appointment,  and  carrier^  or 
in  the  name  qf  the  consignee,  and  at  bis  risk  and  expense;  ^L^|f^  ^ 
the  consignor  is  nevertheless  entitled,  if  the  consignee  be-  ghip^  may 
come  insolvent  before  the  goods  arrive,  to  stop  them  m  ^estopped. 
transitu.  (5)     For  a  delivery  of  this  nature  to  a  carrier,  or 
master  of  a  ship,  being  made  merely  for  the  purpose  of 
forwarding  the  goods  to  their  destination,  is  only  a  con" 
simctive,  and  not  an  actual  delivery  to  the  consignee ;  and, 
though  in  cases  as  between  buyer  and  seller,  if  no  bank- 
ruptcy or  insolvency  happen,  the  goods  in  such  a  case  may 
be  considered  in  the  possession  of  the  buyer  the  instant 

(1)  Wisewumr.VandeptityiWeTn.  (4)  lyAqttUa  v.  Lambert,  Amb. 
S09.     Ex  parte  Clare,  1 C.  B.  L.  599.    S  Eden,  75.    1  C.  B.  L.  583. 
389.      jSh^  ▼.  Prescott,  1  Atk.  245.  Ex  parte  IVitkinton,  cit.  Amb.  400. 
Northey  v.  PW/tf,  2  Esp.  615.  jBir-  Ex  parte  Walker,  1  C.  B.  L.  594. 
kett  V.  Jenkint,  cit.  Cowp.  29 5.  ( 5)  Walley  v.  Montgomery,  5  East, 

(2)  JMUlt  V.  Ball,  2  B.  &  P.  457.  585. 

(3)  Htmter  v.  Beat,  cit.  5  T.  R. 
466. 
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Sioppage    they  go  out  of  the  possession  of  the  vendor;  yet,'mthe 
wtrann^.  ^^^^^  ^f  ^j^^  banknqOo/  of  the  vendee^  an  aciyal  ddioa})\& 
necessary  to  divest  the  vendor's  right  of  stopping  the 
So  to  a      goods  iii'/nmss/ti.(l)    And  the  same^  when  the  goods  are 
^^  ^^    delivered  to  a  padcetj  or  wharfingers  at  the  request  of  the 
f^er,        consignee*  to  be  forwarded  to  their  place  of  ultimate  desti- 
nation ;  for,  in  such  a  case,  the  paci^r,  or  iDAapER^^,  is  con- 
sidered merely  as  a  middle  man,  and  only  one  of  the  hands 
So  plate     hy  which  the  goods  are  to  be  forwarded.  (2)    So,  where 
to  anffM-     '^*  sgreed  to  buy  some  articles  of  plaie  of  B.,  who  was  to 
graner,       get  A.'s  arms  engraved  upon  them,  and  to  pay  for  the  en- 
graving; it  was  held,  that  a  delivery  to  the  ei^nnxr  for 
that  purpose,  was  not  a  delivery  to  A.,  so  as  to  defeat  E's 
right  of  stopping  the  |date  in  transiiu.  (S) 
Contr^  But,  where  the  boyer  of  goods  has  no  rsarehouK  ^Us 

biMw  uses  ^'^^  ^  receive  them,  except  that  of  a  packer^  or  a  whajaigar^ 
warehouse  and  is  in  the  habit  of  using  their  warehouse  as  the  general 
^^^  repository  of  his  goods,  the  tramitus  in  this  case  will  be  at 
ftc.  as  his  an  end,  whoi  the  goods  arrive  at  such  warehouse ;  far  the 
^^^*  packet'  and  wharfinger  are  then  considered  as  llie  jprml^ 

agents  of  the  buyer,  and  their  possession  as  that  of  the 
buyer  himself.  (4)  And  so»  where  a  trader  in  London, 
having  no  warehouse  of  his  ottvi,  was  accustomed  to  pur- 
chase goods  at  Manchester,  and  export  them  to  the 
continent;  and  the  goods  after  their  arrival  in  London  r&> 
matned  in  die  waggim-qffice  of  the  carriers^  until  th^  were 
removed  by  the  trader  for  the  purpose  of  bong  shqiped  ;— 
it  was  held,  under  these  drcumstanoes,  that  the  transOm  ct 
the  goods  was  at  an  end  on  their  arrival  at  the  waggon- 
ofiice.  (5) 

Or  where        It  was  said  indeed  by  Lord  Mansfield,  that  goods  re- 
there  is  a 

(1)  Per  Buller  J.  EUii  v.  Hunt,  (3)  OwentOHy.Mone,  7T.R.64. 
3T.K.  469.  Per  Lord  Hardwicke,  (4)  ScoU  v.  PeUU,  S  Boa.  &  P. 
1  Atk.  948.  Stoiet  V.  La  Riviere,  469.  Bichardson  ▼.  Got$,  ibid, 
cit.  3  T.  R.  466.  127.     Per  ChainbreJ.  JLeeds  t. 

(2)  AftUs  V.  BaU,  2  Bos.  &  P.  Wrigkl,  ibid.  320. 

457.     Hunt  ▼.  Ward,  cit.  3  T.  R.        (5)  Rowe  v.  Piekford^  I  Moore, 
467.  526.  8  Taunt.  83. 
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mained  in  transitu^  until  they  came  to  die  corparcd  touck  of  Stoppage 

the  vendee.  (1 )    But  this  is  merely  a  figurative  expression^    

and  has  never  been  literally  adhered  to.  (2)  For,  where  symbolical 
the  goods  are  bulky,  there  may  be  a  symbolical  delivery  of  ^***^" 
them,  without  any  change  of  place,  or  without  the  vendee 
even  seeing  them  —  such  as  a  delivery  of  the  key  of  the 
warehouse  (S)  where  they  are  deposited — or  by  the  transfer 
of  any  other  indicia  of  property,  — of  West  India  Dock 
warrants^  for  instance,  where  the  goods  are  lying  in  the 
company's  warehouses.  (4)  In  such  cases  it  is  quite 
sufficient,  if  the  goods  come  xnrtuaUy  into  the  possession 
of  the  vendee,  and  he  has  exercised  over  them  some  act 
of  ownership.  (5) 

Where  goods  were   consigned  to  a  bankrupt  in   the  Where 
oountrV)  and  as  soon  as  they  arrived  at  the  inn  there^  his  ^^J?^^ 
assignee  went  and  put  his  mark  upon  them,  but  did  not  mark  on 
take  them  away ;  —  it  was  held,  nevertheless,  that  the  con-  ^^  goods. 
signor  could  not  afterwards  stop  them,  as  this  was  a  suffi- 
cient taking  possession  of  them,  so  as  to  prevent  their 
being  considered  any  longer  in  transitu.  (6)    A  vendor, 
however,  does  not  lose  his  right,  by  the  consignee  merely 
makii^  a  prior  claim  to  the  goods ;  for  there  must  be  either 
a  ddvoery,  or  some  taking  of  possession  by  the  vendee,  in 
Older  to  divest  the  vendor  effectually  of  his  right  to  stop 
them.  (7)     And  the  payment  ^freight  for  the  goods  by  the  Payment 
consignee,  or  his  agent,  appears  not,  of  itself,  to  be  a  suffi-  ^^'^^ 
cient  taking  of  possession,  so  as  to  deprive  the  consignor 
of  his  right  of  stoppage.  (8) 

But  in  all  cases,  where  the  goods  are  delivered  by  the  Delivery 
vendor  to  a  particular  agent^  appointed  by  the  vendee,  with-  ^?  ^^"^ 

(1)  Hunter  v.  Beal^  cit  3  T.R.  Samuda^  1  Holt.  995.;   and  see  ^^^^ 

466.  6  6.4.  c.  94.  s.9. 

Cd)  Per  Lord  K.  3  T.  R.  468.  (5)  iVri^  v.  Lawet,  4  Esp.  8S. 

(3)  Per    Lord    EUenborough,        (6)  EUu  v.  Hunt,  5  T.  R.  464. 
l2EMt,618.   Per  Lord  K.  I  East,       (7)  lAtk.945.  Aml>.599.  3B. 

19«.  &  P.  457. 

(4k)  KeyMer  v.  Sute,  Gow.  N.P.C.        (8)  Mills  v.  Ball,  2  B.  &  P.  457. 

58.     Lucas  V.  Dorrien,  7  Taunt.  Kinlock  v.  Crmg,  9T.R.  119. 
'27 S»    1  Moore,  29.     Zwinger  v. 
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Stoppage     oat  being  sabject  to  any  uUerior  destination^  and  remun 
'"  entirely  under  the  vendee's  control,  the  right  of  the  vendor 

to  stop  in  transitu  is  at  an  end.  (1) 
Where  So,  if  goods  at  the  time  of  the  sale  are  in  the  bands  of  a 

vendor        wharfinger,  (though   not   appointed  by  the  vendee,  but 
delivery      having  been  previously  deposited  with  him  by  the  vendor) 
note  on      ^jjj  ^jjg  vendor  delivers  a  note  to  the  vendee,  ordering  the 
finger,  and  wharfinger  to  deliver  the  goods  to  him ;  and  the  wharfinger 
nothing       receives  the  note,  and  nothing  remains  to  be  done  by  the 
be  done,     vendor  in  order  to  complete  the  sale; —  the  wharfinger  is, 
in  this  case,  bound  to  hold  the  goods  as  the  agent  o(  the 
vendee,  and  the  vendor  cannot  coantermand  the  order  (or 
delivery ;  nor  is  a  transfer  in  the  wharfinger's  book,  as  we 
have  before  seen  (2),  necessary  to  complete  the  delivery.  (S) 
Where  But  in  all  cases,  where  any  material  acts  (previous  to  the 

something   jgiivgry  of  goods)  remain  to  be  done  by  the  vendor,  or  the 
main  to  be  wharfinger  —  such  as  the  weighings  or  measuringj  of  the 
^^°^'         goods,  or  the  separation  of  the  quantity  sold  from  the  general 
bulk,  —  the  order  for  delivery  may  in  that  case  be  counter- 
manded (4),   though  it  is  even  actually  entered   in  the 

(1)  Duron  v.  Bddwm^  S  East,  tion  was  absolutdy  necessaiy,  be- 
175.  fore  the  delivery  could  be  con- 

(2)  Ante,  412.  ddered  perfect.    It  was  observed 

(3)  Harmon  r.Anders(m,9C»mp.  by  Sir  J.  Mansfield  C.J^  that  the 
243.  Whitehowe  v.  Frotty  12  East,  difficulty  was  much  greater  in 
614.  holding  a  commodity  in  a  &qmd 

(4)  Wattttce  V.  Breedif  15  East,  state  to  be  delivered,  when  not 
.522.  Hanton  v.  Meyer^  6  East,  separated  fix>m  the  general  maa,— 
614.  Hawet  V.  Watamy  2  B.  &  C.  than  where  thegocKls  are  of  a  $(M 
548.  RuggY.  Mmett,  1 1  East,  210.  substance.  And  the  case  of  WUU^ 
Auitm  V.  Craven^  4  Taunt.  644.  house  v.  F^st  wa^  as  to  thb  oar- 
IVhite    V.    Wilks,    5  Taunt.  176.  ticular  point,  much  questioned  b; 

1  Marsh.  2.     Zagury  v.  FumeU^  the  judges  in   Austen  v.  CV«s^, 

2  Camp.  240.  It  is  impossible  to  4  Taunt.  644.  Upon  the  wholes 
reoonale  the  case  of  WMte  v.  Wilks  the  better  opinion  seems  to  be, 
with  that  of  WkUekotise  v.  Frosty  that  wherever  goods  are  in  a 
supra;  the  latter  case  deciding,  general  mass,  whether  in  a  solid, 
that  the  delivery  of  a  quantity  of  or  a  liquid  state,  a  separation  of 
oil  was  complete,  though  the  oil  the  quantity  sold  is  indiapensaUe, 
sold  had  not  been  actuallj^  sens*  to  prevent  the  vendor's  ri^t  U> 
rated  from  a  laiger  quantitj'  oe-  countermand  the  order,  and  stop 
longing  to  the  vendor; — and  the  the  delivery. 

former,  that  such  previous  separa- 
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wliaifiiiger's  books,  and  the  goods  transferred  into  the  Stoppage 
name  of  the  purchaser.  ( 1 )  JntransUu. 

It  has  been  decided  in  one  caae^  that  though  goods  are  Where 
permttted  to  remain  in  the  warehouse  of  the  vendor,  yet,  if  ▼endor 
he  receives  warekckise  rent  for  them,  this  amounts  to  such  a  r^nt  for 
delivery,  as  prevents  the  vendor's  right  of  stoppage  in  trofh-  goods  not 
siiu{2) ;  though  this  circumstance  alone  would  not,  if  the  |^^^ 
vendor  become  bankrupt,  prevent  his  assignees  from  sub- 
stantiating a  claim,  founded  on  the  principle  of  reputed 
ownership.  (S) 

A  delivery  of  part  of  a  consignment  of  goods  to  the  Deliyery 
consignee,  in  general,  puts  an  end  to  the  transUus  of  the  ^1^' 
whole.  (4)  But  where  a  carrier  landed  a  pari  of  the  goods 
on  the  vendee's  wharf;  and  then,  finding  that  the  vendee 
had  stopped  payment,  reloaded  the  same  on  board  his  own 
baige,  and  took  the  whole  of  the  goods  to  his  own  pre- 
mises, — it  was  held,  that  this  did  not  amount  to  a  delivery 
of  the  goods,  so  as  to  divest  the  consignor  of  his  right  to 
stop  in  transitu!  for  the  special  property  remained  in  the 
carrier^  after  such  part  delivery,  tmtil  the  freight  was  paid — 
or  until  he  had  done  some  act  to  shew,  that  he  assented  to 
part  with  the  possession  of  the  goods,  without  receiving  his 

freight.  (5) 

Where  goods  are  delivered  on  board  a  ship  in  the  actual  DeliTety 
possession  of  the  vendee  —  that  is,  one  which  is  let  te  o"*»«f«ls 
him  for  a  certain  period,  and  over  which  he  has  the  entire  poMession 
managemeot  and  control  (6);  —  or  if  goods  are  delivered  of  vendee, 
to  the  vendee  at  a  wharf,  and  are  afterwards  shipped  by 
him  (7) ;  -^  the  vendor  has  then  in  neither  case  a  right  to 
stop  them  in  transitu.     But  this  rule  may  be  controlled  in 

(1)  Skepiey  v.  Datrit,  I  Marsha  504.  HammandY.Anderton^lS.R. 

2Sii.     Butk  V.  Davit,  2  M.  &  S.  69. 

S97.  (5)  Crawthay  ▼.  Eameiy  1  B.  & 

(8)  Hurry  ▼.  Man^,  1  Csoipw  C.  ISl. 

459.;  but  fee  per  Heath  J.  5T8unt.  (6)  Fowler  y.  Kymer^  cit»  7  T. 

1 79.  R.  440.    1  East,  522.   3  East,  S9tf. 

(3)  See  ante,  410.  et  seq.  (7)  Noble  v.  Adaim,  7  Tannt.  59. 

(4}  ;sr«&ey  V.  Hayward;  2  H.  B. 
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Steppage 
m  transitu* 


Where 
vendee  has 
no  actual 
control 
over  the 
ship* 


Where  a 
specific 
pledge  of 
cargo. 


some  tneasure  by  the  laws  of  a  fctrign  ftalie^  i^md  atno** 
action  taking  place  within  the  foreign  jurisdictioQ:  aS| 
where  goods  were  put  on  board  a  ship  in  a  port  of  Runa, 
and  the  consignors  (who  are  by  the  law  of  that  cmmtiy 
entitled  to  sue  out  process,  and  retake  their  goods  oo 
board  any  ship»  and  retain  them  till  they  are  paid  tatt) 
applied  to  the  captain  of  the  ship  to  sign  the  bilk  of 
lading  to  their  order  (which  be  complied  with)  without  the 
necessity  of  suing  out  process;  —  this  was  held  to  beasub- 
stantial  compliance  with  the  Russian  hiw  on  the  part  of  the 
captain ;  and  that  he  was  consequently  bound  to  deliver  the 
goods  to  the  order  of  the  vendors,  and  not  to  the  assignees 
of  the  vendee,  who  had  become  bankrupt.  (1 )     And  where 
the  vendee  has  no  o(»trol  over  the  sbip^  but  merely  eaten 
into  an  agreement  with  the  master,  for  the  ship  to  go  to  a 
particular  port,  and  there  receive  goods  on  bis  account-- 
the  delivery  of  goods  on  board  a  ship,  under  these  ckcam- 
stances,  is  not  a  ddivery  to  the  vendee;   but  the  goods 
may  be  stopped  in  transiiiif  as  they  might  ^on  board  a 
general  ship,  without  reference  to  the  laws  of  any  foreigD 
state.  (2) 

But  where  there  is  a  specific  fkdge  of  a  cai^go^  by  express 
agreement  between  the  parties,  accompanied  with  ao  in- 
dorsement and  delivery  of  the  bill  of  lading  by  the  con- 
signor to  the  consigoee, — then,  after  the  goods  are  once  pat 
on  board  the  ship  by  the  consignor,  it  seems  that  he  has 
afterwards  no  right  to  stop  them  in  transHniu  Thus,  where 
a  merchant  at  Liverpool,  desiring  an  extension  of  credit 
upon  a  banking-house  in  London,  agreed  (among  other 
securities)  to  consign  certain  goods  to  a  mercantile  hoasein 
London,  consisting  of  the  same  partners  as  the  banking- 
house,  though  under  a  diiiferent  firm  —  and  aooordingly 
i^emitted  the  invoice  of  a  cargo,  and  the  bill  of  lading  in- 
dorsed in  blank,  to  the  mercantile  house — but  the  cargo 
was  prevented  from  leaving  Liverpool  by  an  embargo,  and 


(1)  IngUt  V.  Utkerwood,  1  East,        (3)  BoUMmck  v.  IngSt,  3  East, 


515. 


381. 
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the  eona|g»of  then  beome  banknipti  considcttMy  inddtri  Stopjmge 

to  the  bankers ;  — *-  it  was  held,  that  these  circomstanoes  '^*'^"**^*' 

amonnted  to  an  actual  transfer  of  the  goods  by  the  con- 

ngnor  to  the  consignee ;  and  that,  upon  the  delivery  on 

board  the  ship,  they  became  vested  in  the  consignee.  (1) 

So^  where  C*  advanced  money  to  A.,  on  an  express  agree* 

meat  fixim  A.,  that  the  proceeds  of  a  cargo  of  fish  (wfaidi 

A.  had  consigned  to  B.  far  sale)  should  be  remitted  to  C, 

in  order  that  they  might  constitute  a  security  for  the  money 

BdysDc&i  by  C.  ;-*-it  was  held,  that  this  was  an  appropriation 

of  the  proceeds  of  the  caigo;  which  A.  could  not  rescind, 

by  afterwards  writing  to  B^  that  the  caigo  was  not  to  be 

respoBsihle  for  any  advanees  made  by  C; — ^for  his  en» 

gagement-  with  C.  was  not  like  a  mere  order  for  payment 

of  OKmqTt  which  might  be  revoked  by  a  subsequent  counter^ 

mand  before  payment ;  —  and  that  B.,  under  these  circum-« 

stances,  was  justified  (as  against  A«'s  assignees)  in  remitting 

the  proceeds  to  C.  (2) 

Though  the  consignor  has  a  right  to  stop  the  goods  at  As  to  yso^ 
any  time  before  they  reach  their  journey's  end,  yet  it  has  ^^^"^^ 
been  said,  that  if  the  vendee  meet  them  upon  the  road,  and  possession 
take  them  into  his  own  possession,  the  goods  will  then  have  P^#^^^ 
arrived  at  their  journey's  end  with  reference  to  the  right  of  voyage 
stoppage.  (S)     But  in  a  case,  where  upon  the  arrival  of  a  comf^eisd 
ship  at  her  port  of  discharge,  the  assignees  of  the  con- 
signee (who  had  become  bankrupt)  took  possession  of  the 
cargo^  and  the  ship  was  afterwards  obliged  to  perform 
quarantine^  during  which  the  cargo  was  claimed  by  the 
oons^nor,  —  it  was  ruled    by  Lord  Kenyon,   and  his 
opinion  was  afterwards   approved  of  by  the  Court  of 
King's  Bench,    that  the  consignor  had  a  right  to  stop 
the  goods,  as  the  ship  had  ftot  completed  her  voyage  untH 
quarantine  was  performed.     And  he  is  reported  to  have 
added,  that  if  a  consignee  had  a  right  to  go  out  to  sea 

(1 )  BaOc  V.  Sndtki'  1  B.  &  P.  (2)  Fisher  v.  MiOer^  1  Bing.  150. 
Ses, ;  and  see  Virtue  v.  J^weU^  (3)  Per  Lord  Alvsnley,  S  B.  ft 
4  Camp.  31.  P.  461. 
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some  tneasuie  by  the  laws  of  a  fcteign  ftalie^  ofMii  atnii*- 
action  taking  place  within  the  foreign  juriadktioii:  v^ 
where  goods  were  put  on  board  a  ship  in  a  port  of  Buniai 
and  the  confiignors  (who  are  by  the  law  of  that  coimtiy 
entitled  to  sue  out  prooessy  and  retake  their  goods  on 
board  any  ship,  and  retain  them  till  they  are  paid  ibri) 
applied  to  the  captain  of  the  ship  to  sign  the  bilk  of 
lading  to  their  order  (which  he  complied  with)  without  the 
necessity  of  suing  out  process )  —  this  was  held  to  be  a  sub- 
stantial compliance  with  the  Russian  law  on  the  part  of  the 
captain ;  and  that  he  was  consequently  bound  to  deliver  the 
goods  to  the  order  of  the  vendors,  and  not  to  the  assignees 
of  the  vendee,  who  had  become  bankrupt.  (1)     And  where 
the  vendee  has  no  ccHitrol  over  the  ship^  but  merdy  enters 
into  an  agreement  with  the  master,  for  the  ship  to  go  to  a 
particular  port,  and  there  receive  goods  on  his  account-* 
the  delivery  of  goods  on  board  a  ship,  under  these  ciTCum- 
stances,  is  not  a  ddivery  to  the  v^idee;   but  the  goods 
may  be  stopped  in  transitu^  as  they  might  ^on  board  a 
general  ship,  without  refiarence  to  the  laws  of  any  foreign 
state.  (2) 

But  where  there  is  a  specific  pledge  of  a  cargo^  by  express 
agreement  between  the  parties,  accompanied  with  an  in- 
dorBemetit  and  delivery  of  the  bill  of  lading  by  the  con- 
signor to  the  coBsigBee, — then,  after  the  goods  are  once  pat 
on  board  the  ship  by  the  consignor,  it  seems  that  he  has 
afterwards  no  right  to  stop  them  in  transOui,  Thus,  where 
a  merchant  at  Liverpool,  desiring  an  extension  of  credit 
upon  a  banking-house  in  London,  agreed  (among  other 
securities)  to  consign  certain  goods  to.  a  mercantile  house  in 
London,  consisting  of  the  same  partners  as  the  banking- 
house,  diough  under  a  diiferent  firm  —  and  acoofdingly 
remitted  the  invoice  of  a  cargo,  and  the  bill  of  lading  in- 
dorsed in  blank,  to  the  mercantile  house— but  the  cargo 
was  prevented  from  leaving  Liverpool  by  an  embargo,  and 


(1)  IngUt  V.  Usherwood,  1  East,        (3)  BoUimck  v.  IngSi,  S  East, 
515.  381. 
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the  auM^g^oy  tlwp4)cc»aie  bankrapti  considertMy  ittdabtri  Stopp9ge 
to  the  bankers;-!!  was  held,  that  these  circumstances  ^,^^- 
amoBoted  to  an  actual  transfer  of  the  goods  by  the  con** 
signer  to  the  consignee ;  and  that,  upon  the  deliray  on 
board  the  ship,  diqr  becaaM  vested  in  the  consignee.  (1) 
So,  where  CX  advanced  money  to  A.,  on  an  express  agree* 
ment  from  A.,  that  the  proceeds  of  a  cargo  of  fish  (nrfiidi 
A.  had  consigned  to  B.  for  sale)  should  be  remitted  to  C, 
in  order  that  they  might  constitute  a  security  for  the  money 
adTanced  by  C. ; — it  washeld,  that  this  was  an  appropriation 
of  the  proceeds  of  the  cargo;  which  A*  could  not  rescind, 
by  afterwards  writing  to  B^  that  the  caigo  was  not  to  be 
respoosibte  for  any  advances  made  by  C;  —-for  his  en^ 
gagement*  with  C.  was  not  like  a  mere  order  for  payment 
of  moneyf  which  might  be  revoked  by  a  subsequent  counter^ 
mand  before  payment ;  —  and  that  B.,  under  these  circum*^ 
stances,  was  justified  (as  against  A/s  assignees)  ui  remitting 
the  proceeds  to  C*{2) 

Though  the  consignor  has  a  right  to  stop  the  goods  at  As  to  ven- 
any  time  before  they  reach  their  journey's  end,  yet  it  has  ^^^^"^^ 
been  said,  that  if  the  vendee  meet  them  upon  the  road,  and  powesrion 
take  them  into  his  own  possession,  the  goods  will  then  have  ^P^ 
arrived  at  their  journqr's  end  with  reference  to  the  ri^t  of  vome 
stoppi^e.  (S)     But  in  a  case,  where  upon  the  arrival  of  a  comf^eted. 
ship  at  her  port  of  discharge,  the  assignees  of  the  con- 
signee (who  had  become  bankrupt)  took  possession  of  the 
cargo^  and  the  ship  was  afterwards  obliged  to  perform 
quarantine^  during  which  the  cargo  was  claimed  by  the 
consignor,  —  it  was  ruled    by   Lord  Kenyon,   and  his 
opinion  was  afterwards   approved  of  by  the  Court  of 
King's  Bench,   that  the  consignor  had  a  right  to  stop 
the  goods,  as  the  ship  had  110^  compkied  her  voyage  until 
quarantine  was  performed.     And  he  is  reported  to  have 
added,  that  if  a  consignee  had  a  right  to  go  out  to  sea 

(1)  HaUh  V.  Sndtki'  I  B.  &  P.  (8)  FUher  v.  Miller,  I  Bing.  150. 
56J.;  and  see  Vertua  v.  Jewell,  (5)  Per  Lord  Alvsnley,  S  B.  ft 
-»  Camp.  31.  P.  461. 
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to  nleet  the  sbip^  in  order  to  take  possessioD  of  goods  on 
board  her  before  the  termination  of  her  voyage,  it  would  go 
the  length  of  saying,  that  he  might  meet  the  ship  coming  oat 
of  the  port  Jrom  whence  she  had  been  consigned,  and  thus 
immediately  divest  the  property  out  of  the  consignor,  and 
vest  it  in  himself —  a  position  which  of  coarse  coald  never 
be  supported,  as  there  would  then  be  no  possibility  of  stop> 
page  in  transitu  at  all.  ( 1 )  There  may,  however,  be  a  di»> 
tinction  between  carriage  by  seOf  and  carriage  by  tand  upon 
this  point;  for,  in  the  former  case,  the  master  of  the  ship^ 
by  signing  the  bill  of  lading,  agrees  with  the  consignor  to 
deliver  the  goods  at  the  destined  ports  which  therefore  givo 
no  aathority  to  the  consignee  to  demand  them  brfore 
their  arrival  (2) ;  —  whereas,  in  the  latter  case^  no  sudi  ex- 
press agreement  is  entered  into  between  the  consignor  and 
the  carrier. 

The  vendor  is  entitled  to  stop  the  goods  in  e|very  part  of 
their  transit  to  the  place  of  their  destination ;  and,  therefive, 
his  merely  handing  over  the  shipping  note  and  delivery 
order  to  the  wharfinger  before  their  arrival,  was  held  not  to 
transfer  the  property  so  entirely  as  to  defeat  his  right  to  stop 
the  goods,  by  an  order  to  that  efiect  given  to  the  wharfinger 
two  days  before  their  arrival.  (3)  And  the  right  may  be 
exercised  also^  without  taking  actual  possession  of  the  goods; 
-^for  a  claim  made  by  the  consignor  upon  the  carrier,  or 
middle  man,  is  sufficient  for  that  purpose.  (4)  And  if  a 
carrier,  after  notice  from  the  vendor  to  stop  the  goods  m 
transitu^  deliver  them  to  the  vendee  by  mistabey  —  the  sale 
to  the  vendee  is  nevertheless  rescinded;  and  the  vendor 
may  bring  trover  for  them  against  the  vendee.  (5) 

A  court  of  equity,  it  seems,  will  not  assume  a  jurisdiction 
to  stop  in  transitu^  notwithstanding  the  right  is  recognised 
in  the  vendor ;  and,  therefore^  an  injunction  was  refiised 


(1^  HoUi  V.  PownaOy  1  Esp.  240. 
(9)  Abbott  on  Shipping,  588. 
(3)  Adtermany,  Humphrey,  Carr. 
N.  P.  Rep.  53. 


(4)  HoUtv.  PoumaU,  l  E^S4a 
Northey  V.  FiM,  8  Esp.  615. 

(5)  L^i  V.  Cowley^  7  Taunt.  1 69.; 
but  see  Cam  v.  liiBmden,  4  East, 
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to  restrain  the  sailing  of  a  vessel,  whidi  ccmtained  goods  Sioppag^ 

sold  to  a  person  who  had  become  insolvent,  though  the    

vendor  retained  his  right  to  stop  in  transitu.  (1) 

The  consignor  may  expressly  reserve   to  himself  the  Consignor 
right  of  determining  when  he  will  pert  with  all  control  "*y  ^ 

serve  wiiBii 

over  the  goods  consigned,  so  as  to  abandon  any  further  his  right 

right  to  stop  them  in  transitu.     Therefore,  where  the  *^^"^^ ., 

master  of  a  ship,  on  board  of  which  the  goods  were  laden,  o^. 

gave  a  recdpt  for  them  to  the  vendor  —  which  receipt  it  was 

the  practice  to  exdiangie  afterwards  with  the  master  for  the 

bill  of  lading,  the  holder  of  the  receipt  being  considered  as 

the  person  alone  entitled  to  the  bill  of  lading,  and  the 

receipt  keeping  foil  control  over  the  goods  till  given  up;  — 

it  was  held,  that  though  the  vendee  had  got  possession  of 

a  bill  of  lading  of  the  goods,  which  had.  been  improperly 

obtained  from  the  master  without  the  consent  of  the  vendor, 

;et  that  the  vendor,  continuing  in  possession  of  the  receipt, 

was  entitled  to  stop  the  goods  in  transitu.  (2)   And  so,  even 

where  the  receipt  for  the  goods  had  been  merely  demanded 

of  the  master,  and  which  was  refused  to  be  signed  by  him 

at  the  time  of  the  delivery  on  board ;  —  for  the  delivery  was 

not  perfect  and  complete^  until  that  receipt  was  given.  (S) 

If  goods  consigned  are  lodged  in  the  king's  stores,  on  Goods  in 
account  of  the  duties  not  being  paid,  the  consignor  may  ^^  1^"^* 
stop  them,  if  he  claim  them  before  they  are  actually  sold  house. 
for  the  payment  of  the  duties ;  or  if  sold,  he  is  entitled  to 
^e  proceeds  after  payment  of  the  duties.  (4) 

A  payment  by  the  consignee,  otpart  only  of  the  purchase  Payment 
money,  does  not  bar  the  right  of  the  consignor  to  stop  the  ^^^^h^ 
goods  t/i /rai>nVtt.(5)  Neither  is  the  consignor  barred,  where  oftmldi*- 
^  consignee  has  accepted  bills  (which  are  afterwards  dis-  *^o°<"Med. 
honoured)  on  the  credit  of  the  consignment;  for  there  is  a 

(1)  Good%ar<  v.IiOiiMf,  S  J.&  W.        (S)  Ruck  v.  HaffSM,  5  B.&  A. 
Si9.  652. 

(2)  Craven  v.  Ryder,  6  Taunt.        (4)  Norihej^v.  Field,  sEsp.ei?. 
^33.  1  Holt,  100.  2  Marsh.  1 27  (5)  Hodgson  ▼.  Lay,  7  T.  R.  440. 
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great  diflferenoe  between  actual  pmfment^  and  a  UoUfiy  to 
pay.  (1)  But  it  has  been  ruled  by  Lord  Elienborcwgh  at 
Nisi  Prius,  that  unless  the  vendee's  acceptance  is  prored  to 
have  been  dishorumred^  the  consignor  has  no  right  to  stop 
in  transitu  /  for  he  then  stands  in  the  sitnattoa  of  a  paid 
sdler.  (2)  And  this  is  consistent  with  what  Lord  Chief  Jus- 
tice Abbott  lays  down  in  Sawerly  v.  Brooks^  vis.  diat  the 
acceptance  of  a  bill,  which  is  afterwards  dnly  paid,  is  equi- 
valent to  a  payment  at  the  time  of  the  acceptance.  (9) 

But  though  questions,  as  to  the  right  of  stoppage  is 
transitu^  generally  occur  between  a  vendor  and  vradee,  yel 
the  right  also  extends  to  cases  where  the  contract  between 
the  parties  is  in  effect  a  sale,  and  the  con«gnor  is  sobstan- 
daily  the  vendor  of  the  goods.  Thus,  where  a  trad^  here 
gives  an  order  to  hb  correspondent  abroad,  to  procure  and 
ship  for  him  certain  goods,  —  which  the  latter  procures  ipoa 
hiscwnereditf  without  naming  the  trader  here,  and  ships  to 
him  at  the  original  price,  charging  only  his  commisnoo;— 
the  correspondent  abroad  is  so  far  a  vendor,  as  between 
him  and  the  consignee,  that  on  the  bankruptcy  of  the 
latter,  he  may  stop  the  goods  in  transitu*  (4)  But,  where  a 
trader  here  ordered  a  correspondent  abroad  to  ship  him 
goods,  for  the  amount  of  which  his  agent  there  accepted 
bills  upon  receiving  a  commission;  and  the  agent  also 
transmitted  to  the  trader  the  bills  of  lading  which  he  had 
receivtdjrom  the  trader^ s  correspondent : — it  was  held,  that 
the  agent  could  not  stop  the  goods  m  transitu^  as  he  was 
no  more  than  a  surety  for  the  price,  and  neither  vendor, 
nor  consignor.  (5) 

A  mere  lien^  however,  upon  goods  does  not  gife  die 
consignor  the  same  right  to  stop  in  transitu^  as  the  right 
of  property  in  them  does.    Therefore,  if  a  man  has  a  lioi 


(1)  Feuev,  Wrwy  3  East,  98.        (S)  4  B.  &  A.  S%S.;  and 

Kimhck  V.  Crmg^  5  T.R.  19S.  783.  Hawkms  v.  Penfoid,  S  Ves.  550. 

(a)  Datis  y.  Reynolds,  1  Star.        (4)  FWat  v.  fVny,  3  East,  93. 
115.  (5)  ^ffkenr.  9Fr«y,  6East,571 
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upon  goods  tat  work  done  to  tbem,  and  he  afterwords  SkpfMtp 
delivers  thjem.10  a  carrier,  to  be  ooDTeyed  on  aceoant  and  ^J^^^^* 
at  the  risk  of  his  principal,  he  cannot  recover  his  lien  by 
stopping  the  goods  in  iransitUj  and  procuring  them  to  be 
re^ivered  tohim.(l) 

When  a  party  remits  money  on  a  particular  aecounl,  or  When  mo- 
for  a  particular  purposcj  it  may  be  stopped  in  transitu  i  ?^^^ 
but  not,  where  it  is  a  general  remittance  from  a  debtor  to 
his  creditor  on  account  of  bis  debt  (S) 

The  consignor  of  goods  for  sale^  on  the  joini  account  of  Where 
himself  and  the  consignee,  may  stop  tbein  in  transitiu{S!j  jj^nX^- 

S(^  where  the  sale  is  to  a  party  tradiiig  under  a  licence  terested. 
with  an  hostile  country,  a  vendor,  though  an  alien  enemy^  Where 
is  entitled  to  stop ;  for  the  licence  gives  to  both  parties  the  alien  eoe- 
beDefitofthecoatract,(4)  my. 

As  A  vendor,  who  is  paid  for  the  gpods^  cannot  stop  A  paid 

them  in  transitu^  as  against  the  person  to  whom  he  sold  ^^^[ 

^hei% — so  neither  can  he  exercise  this  right,  on  the  in-  stop 

solvency  of  a  subsequent  vendee.   Thua,  where  A.  sold  goods  "^"'^  ■  , 
T\        t  subsequent 

to  Oi»  (which  were  then  entered  in  A-'s  name  in  the  books  tendee. 


of  the  West  India  Dock  Company)  and  indorsed  and  de- 
livered the  doGk«-warrant  to  B. ;  who  afterwards  sold  the 
goods  to  C.  on  cvedit,  and  delivered  to  him  the  dock  wai^ 
i^t; — it  was  held,  that  A.  could  not,  on  C/s  insolvenqr, 
lawfully  take  possession  of  the  goods,  though  they  coi^ 
tioued  to  stand  in  A/s  name^  and  the  warrant  had  never 
heen  lodgied  with  the  company*  (5) 

A  vendor  is  «ot  deprived  of  his  right  of  stoppage^  by  any  Vendor 
vs^e  oiaof^  carriers  to  retain  goods  as  a  security  for  iJbie  priveTof 
Scleral  bahoce  due  to  them  fix>m  the  vendee;  and  may  nis  right 
^laim  the  goods  out  of  tiie  carrier's  hands,  upon  payment  of  cwners. 
<)f  the  price  only  of  the  carriage  of  the  particular  parcel  of 
goods  consigned.  (6)    Neither  is  a  voidee,  who  has  pud 

(1)  Sweet  ▼.  PyM,  1  East,  4.  (5)  Spear  v.  Trovers,  4  Camp. 

(2)  Smith  V.  Bewlet,  1  Esp.  578.    851. ;  and  see  6  G.  4.  c.  94.  s.  9,, 
(s)  yewtam  ▼.  Thornton,  C  East,    and  post.  4^. 

^7;  (6)  Oppenkeim  v.  Ruuell,  S  B. 

(4)  FefUan  v.  Pearstm,  15  East,    &  P.  48. 

419. 
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Stofpage    the  price  of  the  goods  to  the  vendor,  deprived  of  Us  right 
*"*'^   ^  to  receive  them  from  the  carrier,  by  a  similar  usage  as 
between  the  carrier  and  the  vendor.  (1) 

Right  as  2dljfi  As  to  questions  between  the  consignor  and  tUrd 

con^snor    P^^^^'^  where  there  has  been  a  resale^  or  alienation  of  the 
and  mrd    goods  by  the  consignee. 

P^^*^^'         'The  right  of  a  consignor  to  stop  in  transiiu — where  there 
has  been  a  resale  or  alienatbn  of  the  goods  by  the  vendee, 
or  consignee,  before  th^  arrival  or  complete  delivery  to 
him  —  until  very  lately,  depended  mainly  up<m  the  qoes-      | 
tioD,  whether  the  third  person  claiming  under  sodi  resde      | 
or  alienation,  had,  or  had  not,  notice^  that  the  fumignor 
had  never  received  pca/meni  or  value  for  the  goods;  and  also 
upon  the  acts  of  the  consignor  himse^  in  so  fiur  as  they 
amounted  either  to  a  preservation  of  his  ri^t  of  stoppage 
in  transitu — or  to  an  abandonment  of  it,  by  his  assewring 
to  a  perfect  deliveiy  or  transfer  of  the  goods,  whether  to  a 
first  or  a  second  vendee. 
Holder  of       But  the  law  in  this  respect  has  undergone  a  material 
inetobe'  cdteration  by  two  recent  acts  of  parliamoot  (the  4  G.  4. 
deemed       c.  8S.,  and  6  G.4.  c.  94.)  —  by  the  last  of  which  (2)  (socC.  S.) 
^^  tf^un-  ^^  ^  enacted,  that  where  any  person  is  entrusted  widi  any 
lew  notice   bill  of  ladings  or  other  mercantile  document  for  ddivcry 
tothe con-  ^f  goods,  he  shall  be  deemed  the  true  owner  of  the  goods, 
so  &r  as  to  give  validity  to  any  contract  made  by  a»di 
person  for  the  sale  or  disposition  of  them,  or  for  the  de- 
posit or  pledge  thereof  as  a  security  for  advances  made  on 
the  faith  of  any  of  such  documents ;  —  provided  the  person 
making  such  advances  has  no  notice,  by  any  of  sw^  docu- 
ments, or  otherwise,  that  the  person  entrusted  therewith  is 
not  the  actual  and  bond^fide  owner.  (8)   But  no  person  (4), 
who  takes  the  goods  in  deposit  or  pledge^  for  a  debt  pre- 

(1)  BtOlerY.  Woolcot,  S  N.R.64.        (5)  And  see  sedum  4. 

(8)  The  6  G.  4.  incorporates  all        (4)  SecUon  5. 
the  provisions  of  the  4  G.  4. ;  and 
see  post.  *'  Lien/* 
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vioosly  do^  can  aeqntre  any  farther  right,  than  that  of  the  Stoppage 

AAA     VA^^I^AM  ^BB  VM4 

person  entrusted  with  such  goods  or  documents.  

By  section  4.,  also,  any  person  may  contract  with  any  Sale  bj 
Bg&at  entrusted  with  goods,  or  to  whom  goods  are  eon*  ^yf^^ 
aigpedf  for  the  purchase  of  them ;  and  may  receive  the  same  less  pur- 
o^  and  pay  for  the  same  to  such  agent;  and  such  contract  ch^erhas 
will  be  binding  upon  the  owner,  notwithstanding  the  buyer  that  the 
has  notice  that  the  seller  is  only  an  agent;  —  provided  the  ^8^^  i* 
contract  be  made  in  the  usual  and  ordinary  course  of  busi-  f^^ed  to 
ness,  and  that  the  buyer,  at  the  time  of  purchase  or  of  leli. 
payment,  had  no  notice  that  such  agent  was  not  authorised 
to  sell  the  goods. 

It  becomes  important,  therefore,  to  inquire  how  fer 
these  new  enactments  interfere  with  former  cases,  which 
involve  the  right  of  stoppage  in  transitu  as  it  affects  third 
permuj — and  which  have  been  hitherto  regarded  as  the 
landmarks  of  the  law,  when  a  question  of  this  nature  has 
been  brooght  before  the  courts. 

It  was  formerly  decided  by  Lord  Hardwicke(l),  that,  As  to  right 
though  a  consignee  of  goods  assigned  the  bill  of  lading  (2)  ^f^^' 
to  a  third  person  for  a  valuable  consideration,  the  con-  wten  con- 
signor  was,  nevertheless,  under  amy  circumstances  previous  Bignee  as- 
to  the  arrival  of  the  goods,   entitled  to  stop  them  in  bm  of 
trantiiu*    But  this  decision  has  long  ceased  to  be  an  lading. 
aotfaority  on  this  particular  point,  and  was  first  shaken  by 
the  opinions  of  the  Judges  in  Uckbarrcm  v.  Mason.  (8) 
As  this  last-mentioned  case^  which  was  carried  through  a  lAdAa^ 
protracted  course  of  litigation,  has  been  hitherto  the  l^ad-  T^[^  ' 
ing  one  upon  this  branch  of  the  subject,  it  may  not  be 
to  give  some  account  of  it;  though  the  point  which 
originally  determined  by  it,  and  which  was  afterwards 


(1)  Snee  ▼.  Pretcott,  1  Atk.  345.  legal  effect  of  the  assignment,  .as 

(S}  The  first  case  in  the  books,  b^ween  the  consignor  and  the  as- 

that  recc^g^iized  the  rwkt  of  the  signee,  does  not  appear  to  have 

consignee,  to  assign   the  bill  of  been  considered   bciore   Snee  v. 

[ading,  is  Evant  v.  Marietta  1  Lord  Prescott,  and  fVright  v.  Campbell^ 

Rsyiiiond,871.  lsMod.156.  sSalk.  4  Burr.  S04  b. 

290.;  which  was  followed  by  Ap-  (S)  S  T.R.  6S.    6  East,  SO.  in 

pleby  T.  Polloekf  mentioned  m  Ab-  note. 

bott   on  Shipping,  344.    But  the 
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Stoppage    cooteetiod  by  two  diflEereiit  writs  of  enor,  never  received  a 
mUmmitn,  j^^^  decisicm. 

When  the  case  first  came  before  the  Court  of  Kin^s 
B(»M:b,  it  was  held,  that  the  right  of  the  consignor  to  stop 
the  goods  in  transitu  was  divested^  by  the  cmsignee  asstgHuig 
the  bill  of  lading  to  a  third  person  for  a  TaloaUe  codsh 
deration,  wUhoid  notice  on  the  part  of  sudi  third  poson 
that  the  goods  were  not  paid  for ;  —  and  that  there  w«$ 
no  distinction,  in  this  reqpect,  between  a  bill  of  lading 
indorsed  in  Uank,  and  an  indorsement  to  a  paiticaiar 
person.    This  judgment  of  the  King's  Bench  was  after- 
wards reversed,  on  a  writ  of  error  in  the  Exchequer 
Chamber;   upon  which    occasion,    the   opinioa   of  the 
Court  was  expressed  by  Lord  Lon^borough  in  a  fenr 
elaborate  judgment. (I)     The  record  was  then  removed 
into  the  House  of  Lords,  where  the  judgment  giveo  in 
the  Exchequer  Chamber  was  reversed,  and  a  venire  fatias 
de  naoo  (2)  was  awarded.    A  new  trial  acoordin^y  took 
place;  —  when  the  jury  found  a  special  verdict^  stadog 
the  same  &cts  as  had  beai  given   in  evidence   on  the 
A  bill  of     former  trial;   and  finding  also»   that  by  the  custom  of 
^^1^^    merchants,  bills  of  lading  were  (before  die  ship's  arrival) 
^indone*  negotiabiej  or  transferable,  by  the  shipper  of  the  gpods 
°^°^         to  any  other  person  —  by  the  shipper  indorsing  the  tnllof 
ladings  and  delivering  or  transmitting  to  him  the  saase  so 
indorsed;  and  that,  by  such  indorsement  and  ddvery, 
Astoift.     the  property  in  the  goods  was  wholly  transferred;  and 
doneneat  also,  that  indorsements  of  bills  of  lading  m  hUmk  mi^t  he 
filled  up  by  the  person  (to  whom  they  were  so  d^vered) 
with  words  ordering  the  delivery  of  the  goods  to  be  made 
to  himself;  and  that  the  same*  when  so  filled  up^  had  die 
same  operation,  as  if  it  had  been  done  by  the  shipper,  when 
he  indorsed  (3)  the  bill  of  lading.    The  Court,  upon  this 

(i)  1  H.  B.  357.  coniiffDee  b  not  necenary  to  pei^ 

(S)  4  Bro.  Pari.  Ca.  57.  feet  Uie  tnosactioa  between  him 

(3)  If  the  bill  of  lading  has  been  and  the  third  penon.    Abbott  <m 

indorsed  by  the  consignor,  it  seems.  Shipping,  399 . 

that  a  second  indorsement  by  the 
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oecasion,  declined  entering  into  a  discussion  of  tbe  case,  as  Stoppage 
it  was  intended  to  carry  it  again  to  the  House  of  Lords,  —  '^^  ramthL 
merely  saying,  that  they  still  retained  their  former  opinion.  ( 1 ) 
It  does  not  appear,  however,  that  the  case  was  afterwards 
taken  np  to  the  House  of  Lords; — but  the  doctrine,  as 
laid  down  by  the  Court  of  King's  Bench  in  the  first  de- 
cision of  it,  has  been  since  recognised  in  subsequent  cases 
involving  a  similar  question.     By  these  cases  the  following  When 

distinction  has  been  established,  viz.  wherever  a  bill  of  *°J*or8ed 

wuMfiotice 
lading  is  indorsed  with  notice  tc .  the  indorsee,  that  the  that  goods 

goods  have  not  been  paid  for  — or  where  the  indorsee  has  ^*  ^^ 
notice  of  the  insolvemy  of  the  consignee  —  the  indorsee  then  f^r.  ^^ 
takes  the  bill  of  lading,  subject  to  the  same  rights  as  the 
original  consignee; — and,  therefore,  the  consignor  is  en- 
titled to  stop  the  goods  in  transitu.  (2) 

This  rule,  however,  as  to  notice,  appears  to  have  been  Rule  ai  to 
extended  in  some  degree,  and  not  to  be  confined  to  money  "^^f*?^^ 
paymenis;  ibr  the  expression,  that  occurs  in  the  opinions  of  .to  ^noney 
the  Judges  in  the  cases  where  the  rule  was  first  laid  down,  iwy°>^t^ 
viz.  *'  without  notice  that  the  goods  have  not  been  paidfor^* 
it  has  been  since  determined,  is  not  to  be  understood  in  a 
restricted  sense— but  as  conveying  the  meaning  of  "  with- 
out notice  of  such  circumstances,  as  would  prevent  the  bill 
of  lading  firom  being  fairly  and  honestly  assignable**  — 
Aooordingly,  where  goods  were  consigned,  payable  for  by 
tbe  consignee  in  a  bill  at  three  months  —  and  after  the  con- 
signee had  accepted  such  bill,  and  before  it  was  due,  he 
assi^ed  the  bill  of  lading  to  another  person  bondjide  for  a 
valuable  consideration, — it  was  held,  that  though  such  per- 
son  knew  at  the  time  that  the  consignor  had  not  received 
actual  payment  in  money  for  the  goods,  yet  that,  after  such 
assignment,   the  consignor   could  not  stop  the  goods  in 
transiitt  s  for,  if  the  indorsee  of  the  bill  of  lading  had  known 
all   the   circumstances  of  the  case,  as  they  stood  between. 

(1)  5  T.R.  6S5.  31.    Netuiom  v.  Thornton^  S  East, 

(2>  Saicmm  v.  Nutenj  sT.R.    17.;  and  see  Wright  y,  Campbell^ 
674.      Vertue  v.  Jewell^  4  Camp.    4  Burr.  S046. 

H  H 
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SUippage    tbe  consignor  and  consignee,  it  was  considtfed,  tbt  he 
"'  would  have  known  nothing  which  would  have  made  it  un- 
fair, either  in  the  consignee  to  assign,  or  in  himself  to  ac- 
cept, the  bill  of  lading.     Any  collusion,  however,  with  the 
consignee  to  defeat  the  just  rights  of  the  consignor — as,  if 
the  indorsee  knew  that  the  bill  of  exchange  would  not  be  pasd, 
or  that  the  consignee  was  insolvent — would  have  made  a 
difference  in  the  case.     But  to  hold.  Lord  Elienboroa^ 
says,  that  no  bill  of  lading  was  assignable,  unless  the  as- 
signee was  perfectly  assured  that  the  goods  were  paid  for 
in  money^  would  tend  to  overturn  the  goiieral  practice  and 
course  of  dealing  of  the  commercial  world  (1)  on  this  sub- 
ject.   And  this  reasoning  seems  consistent  with  the  prio- 
ciple  of  the  new  enactment,  namely,  that  the  transfer  of  a 
bill  of  lading  shall  convey  the  property  in  the  goods,  unless 
the  person,  to  whom  it  is  transferred,  has  notice  that  the 
person  transferring  it  to  him  is  not  the  actual  and  bond 
•     Jlde  owner  of  the  goods. 
Ri^t  of         The  right  of  stoppage  in  transitu^  as  it  is  an  equitable 
"^P^^   right,  can  only  be  exercised  where  it  does  not  inteffere  with 
feat  the      the  just  rights  of  third  persons.  (2)    llierefore,  where  a 
mhte  of     vendor  of  tallow  (lying  at  a  wharf)  gave  a  vnitten  older  to 
song;  the  wharfingers  to  weigh,  deliver,  transfer,  and  rehouse  the 

deHvefy      same;  and  the  purchaser  sold  the  tallow  again  to  a  second 
^^         purchaser ;  upon  which,  the  wharfingers  wrote  to  the  aeoond 
Acted  oily    purchaser,  acknowledging  that  they  had  transferred  tbe 
and  goods   tallow  to  his  account — though  the  tallow  had  in  &ct  not 
second        been  weighed  since  the  order  of  the  ori^nal  vendor,  —  it 
purchaser,  ^gg  held,  that  whatever  question  there  might  have  been  as 
between  buyer  and  seller,  in  consequence  of  such  amission 
as  to  the  weighing,  yet  that  the  lofiarfingers  (who  were  sued  in 
trover  by  tbe  second  purchaser)  having  acknowledged  that 
they  held  the  tallow  on  his  account,  could  not  afterwards  dis- 
pute his  tide,  in  obedience  to  any  order  of  the  original  vendor 

(1)  Cummg  V.  Broumf  9  East,        (s)  Howes  v.  W§Um^  9B.&C. 
506.  54S.  per  fiettJ. 
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to  stop  the  ddiveiy  of  it  to  such  second  purchaser,  not*  Sioppitge 
withstanding  the  original  veadot  had  not  been  paid  by  the  ^^'^^"^'^ 
first  purchaser.  (1 )     So^  where  the  vendee  marked  a  quan*  Where 
tity  of  timber  lying  at  the  vendor's  wharf^  and  a  small  ^  "^^ 
part  was  forwarded  by  the  vendor  to  one  place,  and  part  to  ^  aueta 
another—- and  the  vendee  afterwards,  and  before  the  time  of  the 
of  payment  arrived,  sold  the  whole  to  the  pIainti£P,  who  y^or. 
notified  such  sale  to  the  vendor,  and  was  answered  that 
"  it  was  venf  welT^  —  and  then,  in  the  presence  of  the 
vendor^  the  plaintiff  marked  all  the  timber  lying  at  his 
whar(  and  afterwards  marked  that  which  had  been  for- 
warded to  the  other  two  stages; —  it  was  held,  that  the 
vendor  (after  such  assent  to  the  tcansfer)  could  not  retain 
or  stop  any  of  the  timber  as  in  transitih  upon  the  sub- 
Mqueot  insolvency  of   the    original  vendee,    to  whom 
payment  had  be«i  made  by  the  plaintiff —  whatever  ques- 
tion there  might  have  beoi  as  between  the  original  vendor 
and  vendee.  (2)    But  a  mere  resale  of  goods  by  a  vendee,  Where 
who  has  never  been  in  possession  of  the  bill  of  ladings  ^^^-^ 
accompanied  even  with  payment  to  him  by  the  second  qui  ever 
vendee^  will  not  destroy  the  vendor's  right  of  stoppage  JJ^J^P^ 
in  transitu  {S)  —  notwithstanding  the  second  vendee  pro*  thelnllof 
cares  from    the    master  of  the  ship   (but  without  the  lading, 
consent  of  the  vendor)  a  bill  of  lading  to  be  made  out  to 
himselE 

Before  the  late  acts  of  parliament  (4)  above  referred  to  Right  of 
(which  have  so  materially  altered  the  law  of  merchant  and  ^^w^§e^^ 
factor,  as  well  as  that  of  consignor  and  consignee)  it  was  feated  by 
determined,  that  if  goods  were  sent  to  a  consignee  asJaeioTf  -^?^ 
he  could  not  divest  the  consignor's  right  to  stop  them  in  g^&, 
transiiUj  by  indorsing,  or  delivering  over,  the  bill  of  lading 
as  a  pledge  {6);  for  it  was  then  considered,  that  an  au« 


8 


'I)  Ibid.  540.  1  Ryan  &  M.  6.  (4)  4  G.  4.  c.  63,    6  G.  4.  c.  94.; 

[S)  Siaveld  ▼.  Hughes,  14  East,  and  see  ante,  462. 

^^'  (5)  Newsom  ▼.  Tkomion,  sEast, 

(3)  Craoem  y.  Byder,  6Taant.  17. 
^3.  1  Holt,  100.  2  Marsh.  127. 
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diaiity  to  uU  die  goods  gsre  bim  no  right  to  fonm  diem. 
But  now,  by  the  6  G.  4.  c.  94.  a.  5.,  any  person  may  accept 
any  goods»  or  bill  of  ladings  or  other  document  for  ddvcxy 
of  goods,  in  deposit  or  jiedge  of  any  &ctor  or  agent,  not- 
witlistanding  be  has  notice  that  the  person  pledging  is  a 
factor,  or  agent,  —  but  so  as  to  acquire  no  further  right, 
than  was  possessed  by  the  fiictor,  or  agent,  at  the  time  of 
the  deposit  or  pledge.  (1) 

The  indorsement  of  a  bill  of  ladmg  is  not,  strictly,  an  odud 
transfer  in  law  of  Ht^  property  in  the  goods  therdn  mentioned, 
though  it  is  presumptive  evidence  of  such  a  transfer*- and 
though  the  possession  of  the  bill  of  lading  gives  noir,  in 
fiict,  the  right  to  dispose  of  the  goods.  But  the  object,  and 
Ugsi  efiect,  of  the  indorsement  may  be  ascertained  by  other 
evidence.  (2)    And  there  may  be  also  other  drcorastances^ 
which  may  be  equivalent  to  such  an  indorsement,  as  agsinsl 
the  consignor,  or  any  other  person  acquainted  with  those 
circumstances.    As,  where  merchants  in  Ireland  conngiied 
goods  to  London  to  be  sold  by  their  fiictors  there,  and  sent 
them  a  bill  of  lading  not  indorsed,  but  saying  that  the 
omission  was  a  mistake,  and  that  they  would  send  an  indorse- 
ment— upon  which  the  Actors  sold  the  goods — and  itafter- 
wards  happening,  that  they  were  unable  to  pay  bills  drawn 
upon  them  by  the  consignors,  the  plaintiff  paid  the  bills  far 
the  honour  of  the  drawers,  and,  with  knowledge  of  all  these 
transactions,  applied  to  the  consignors  for  an  indorsemait 
of  the  bill  of  lading,  which  they  sent  him ;  — it  was  held, 
under  these  circumstances,  that  the  plaintiff  had  no  right 
to  take  the  goods  out  of  the  possession  of  the  vendees  of 
the  factors,  who  were  authorized  to  transfer  the  property 
in  the  goods,  and  who  had  actually  done  so.  (S)    But,  if 
there  be  no  circumstances  equivalent  to  an  indorsement  of 
the  bill  of  lading  by  the  consignor,  and  the  delivery  of  the 
goods  is  specified  in  the  bill  to  be,  to  ike  order  of  tie  am^ 


ri)  And  see  post,  "  Lien.*' 

(9;  Abbott  on  Shipping, 

CSnre  ▼.  HanUn,  4  East,  Sll. 
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signer  or  kk  assigns,  and  the  «biU  of  lading  is  transmitted  Stopp^tgi^ 
unindorsed  i — the  holder  cannot  then,  by  an  attraipt  to  "^jj^]J[*JJ^* 
transfer  the  property  of  the  goods  to  a  third  person,  di«*  holder 
vest  the  right  of  the  consignor  to  stop  them  in  transitu.(l}  ^^f^ 
And,  indeed,  in  such  a  case  the  third  person  would,  by  bill  of 
the  terms  of  the  bill  of  lading  itself,  have  (in  the  language  ^*^^* 
of  the  new  act  (2) )  sufficient  '^  notice  that  the  person  in* 
trusted  with  the  bill  o(  lading  was  not  the  actual  and  bond 
fide  owner  of  the  goods.'' 

It  has  been  decided,  that  an  unpaid  vendor  of  goods  When 
may  stop  them  before  they  come  to  the  hands  of  the  ^^^^^ 
vendee's  factor,  though  the  factor  has  the  bill  of  lading  the  biU  of 
indorsed  to  him  by  the  vendee  in  his  hands,  and  is  under  y^^^J^ 
acceptances  to  the  vendee  on  a  general  account  between' 
them.   And  in  such  a  case,  where  the  &ctor  became  bank«>  -  V 

rapt,  and  the  messenger  under  his  commission,  upon  the 
arrival  of  the  ship  with  the  goods,  went  on  board  and 
seised  them  after  the  agent  of  the  vendor  had  given  notice  to 
the  oqitain  to  deliver  the  cargo  to  him,  —  it  was  held,  that 
the  vendor  might  maintain  trover  against  the  assignees  for 
the  goods.  (S)    The  grounds,  upon  which  the  judgment  of 
the  Court  in  this  case  was  founded,  were,  that  the  bill  of 
lading  was  indorsed  and  transmitted  by  the  vendees  to  the 
&ctor,  for  the  express  purpose  of  enabling  the  &ctor  to  seU 
the  goods  —  without  any  reference  to  a  loan  or  balance  due 
to  him  from  the  vendee  —  and  without  any  specif  pledge  of 
the  cargo,  or  any  particular  appropriation  of  the  bill  of 
lading  to  any  specific  draft  or  balance,  (which  it  was  ad-^ 
mitted,  would  have  varied  the  rights  of  the  parties)  —  and 
that  an  indorsetaient  of  a  bill  of  lading  made  by  a  vendee' 
to  a  party,  merely  as  factor^  carried  his  rights  no  further, 
than  if  the  bill  of  lading  had  been  unindorsed.     It  was'   '  ,^ 

also  agreed  by  the  Court,  that  where  a  factor  is  incapable^ 
by  his  bankruptcy,  of  taking  possession  of  a  cargo  pre-- 
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(1)  Ifi±  y.  O&oe,  Abbott,  403.  (3)  Patten  v.  T^oiv^Mfi,  5  M.  & 

(3)  6  G.  4.  c.  94,  8. 2.  S.  950.  .^ 
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Stoppage    viously  consigned  to  him,  his  assignees,  being  incapable  of 

mtnmatu.  performmg  the  duties  entrusted  to  the  bankrupt,  in  respect 

of  ^.personal  confidence  reposed  in  kimf  have  no  right  to 

interpose,  and  prevent  an  unpaid  vendor  from  stopping 

goods  in  transitu.  (1) 

It  is  apprehended,  however,  that  this  case^  if  the  fiwstor 
had  not  become  a  bankrupt,  (when  the  question,  of  the 
transfer  of  the  personal  confidence  from  the  fiictor  to  bis 
assignees,  could  not  have  been  raised)  would  now  meet 
with  a  difiierent  decision  under  the  6G.4.  g.94.  s.2.; 
inasmuch  as  the  vendee,  being  in  possession  of  the  bill  of 
lading,  must  under  that  act  have  been  deemed  to  be  the 
true  aamer  of  the  goods^  so  as  to  give  validity  to  any  con- 
tract made  with  any  person  to  dispose  of  them  on  bis 
account;  and  though  the  indorsement  of  the  bill  of  ladbg 
might  have  been  made  to  such  person  merely  asjactor^  jei 
as  a  bill  of  lading  is  now  declared  to  be  the  lymM  rf 
ownership  in  the  goods,  so  far  as  to  render  valid  aoy  con- 
tract for  the  disposal  of  them,  the  legal  possession  of  the 
bill  of  lading,  even  as  factory  would,  unless  his  principal 
interfered,  have  drawn  with  it  the  right  to  possess  the 
goods,  and  to  hold  them  as  against  all  persons  whatev^i 
in  virtue  of  his  lien  for  the  general  balance  due  to  him 
from  his  principal. 


i.i 


Section  VIII. 


Of  Goods  sent^  bid  not  accepted:  and  of  Goods  ordered^  bd 

not  delivered. 

Qoods  de-       ^^^  assignment  does  not  pass  goods  delivered  bf  the 
liTered  5y    bankrupt  before  his  bankruptcy,  on  a  precedent  consider- 
lupt.  '       ation,   though  they  may  not  be  actually  accepted  by  the 
other  party  until  qfier  the  bankruptcy. 

Goods  And  if  goods  are  consigned  to  a  bankrupt  upon  credit, 

coDiigoed 

(1)  5M.&S.350. 
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who»  being  apprebenuve  of  his  own  insolvency,  but  before  Gaodi  wti 
the  ocHnmission  of  an  act  of  bankruptcy,  declines  to  accept  4^^ 
them,  and  the  con^gnor  consents  to  receive  them  back, — the    — «— 
goods,  in  this  case,  will  not  pass  by  the  oommissionen'  as-  J^^»«*- 
signment    And  the  Court  will  presume  a  consent  in  the 
<x>nsignor  to  receive  the  goods  back(l),  unless  the  con- 
trary appears. 

So,  where  after  considerable  dealings  between  the  vendor  When  ' 
and  vendee,  the  latter  (whilst  some  goods  that  had  been  J^^^ 
consigned  to  him  were  still  in  transUu)  in  consequence  of  before  ar- 


his  distresses,  wrote  to  the  vendor  to  say,  that  he  was  in  |^!?Jl^ 
fidling  circumstances,  and  that  he  would  not  apply  for  ^^^' 
those  goods ;  and  the  vendor,  by  return  of  post,  answered 
the  bankrupt's  letter  by  saying :  '*  If  I  find  you  an  honest 
man,  you  shall  have  every  indulgence  from  me,'' —  making 
DO  mestion  of  the  goods ;  but  he  immediately  left  New-* 
casde  for  London,  uid  went  to  the  wharf  where  the  goods 
were  lyings  and  claimed  them  of  the  wharfinger;  —  it  was 
held,  under  these  circumstances,  that  the  contract,  being 
rescinded  before  the  arrival  of  the  goods,  the  vendor  was 
entitled  to  have  them  delivered  up — and  that,  free  from  any 
lien  of  the  wharfinger  for  his  general  balance  due  from  the 
vendee.  (2) 

So^  also,  where  goods  were  sold  and  actuaUy  delivered  to  Where 
the  derk  of  the  voidee,  and  sent  by  him  to  the  v^idee's  co«u||^ 
packer,  to  prqiare  them  for  being  shipped  to  the  vendee;  goods  be 
and  whilst  they  were  in  the  packer's  hands,  the  clerk  r^  2?^  ^^ 
a  letter  from  the  vendee,  dated  before  the  delivery  of  ^01^* 


the  goodSf  saying,  that  he  was  ruined,  and  adding^  "  If  you  <^v^  till 
have  purchased  any  goods  for  my  account,  or  if  any  orders  ^^g,^ 
Bre  given  out,  let  the  persons  have  their  goods  back,  and 
ooantermand  all  orders;"  —  upon  which  the  clerk  showed 
this  letter  to  the  vendor,  who  agreed  to  take  back  the 
goods,  though  not  until  after  they  had  been  attached  on  the 

(1)  Aikmv.Barwiek,  1  Str.  165.        (S)  RuAardton  v.  Gctt,  5  Bos.  , 

10  Mod.  432.  FortesG.  355.  &  P.  1 19.;  and  see  MUit  v.  BaU, 

2  Bofl.  &  P.  457.  and  ante. 

H  H   4 


«» 


XfP  THE  AflnOHMBlIT  [Clull.  PtS. 


4rcu 


^»m 


Return  of 
goods 
must  be 
made  m- 
ifanUr, 


same  day  by  some  of  the  vendee's  creditors;  —  it  was  held 
iD  this  case,  that  the  properhf  in  the  goods  revested  in  the 
vendor,  so  as  to  avoid  the  attachment ;  as  the  ooontennaiid 
of  ttie  purchase  by  the  vendee  was  dated  before  the  ddioay 
of  the  goods,  though  not  received  and  assented  to  by  the 
vendor  until  after  such  delivery.  (1) 

But  in  all  these  cases  of  a  re-delivexy  of  goods  to  a 
vendor,  the  determination  of  the  vendee  to  reject  tbem 
must  be  made  instanter ;  for  if  the  goods  are  kept  hj  the 
vendee  some  time  after  their  delivery  — such,  for  iostancer 
as  a  period  of  four  months  (2) — or  even,  in  one  case,  of 
fourteen  days  (3)  —  he  cannot,  when  on  the  eve  of  bank- 
ruptcy, restore  them  to  the  vendor;   for,  though  there 
might  be  no  fraudulent  concert  between  the  parties,  sndi 
a  transaction  would,  in  fact,  amount  to  an  undue  preference 
of  the  vendor  to  the  vendee's  other  creditors.    Thus,  where 
a  vendee  at  Devizes  was  in  the  habit  of  receiving  different 
parcels  of  wool  from  the  vendor  at  Brbtol ;  and  the  coune 
of  dealing  was,  that  sometimes  the  wool  was  sent  with, 
and  sometimes  without,  any  specific  order,  but  the  vendee 
bad  always  an  option  to  return  each  particular  parcel,  if 
he  had  no  call  for  it:  -^--on  the  I4dh  February  the  vendor, 
by  order,  sent  the  vendee  thirteen  bags  of  wodl,  which 
arrived  on  the  19thf  and  were  then  deposited  in  the 
vendee's  warehouse  with  his  other  goods, — though  he  gave 
directions  not  to  have  them  opoied,  or  entered  in  Us 
books,  but  only  weighed  off  to  see  that  they  agreed  with 
the  invoice,  as  he  knew  that  he  was  in  embarrassed  dr- 
cumstances,  and  intended  not  to  take  them  into  the  account 
of  his  stock,  if  in  the  event  he  found  himself  unable  to  go 
on :  —  on  the  4M  and  5th  March  he  returned  the  wools  to 
the  vendor,  who  consented  on  the  7/A  to  receive  them 
back,  which  was  after  an  act  of  bankruptey  committed  bj 
the  vendee.  .  Under  these  circumstances  it  was  held,  that 

(1)  Sake  V.  Fieid,  5  T.R,  211.;        (2)  BameM  v.  JPWcted;  6  T.R. 
and  see  Graff  r.  Gregulhe^  1  Camp.    80. 
89.  and  ante,  448.  &  seq.  (3)  Neate  v.  BaU,  8  East,  116. 
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the  Tendee^  by  keeping  possession  of  the  goods  so  long,*  O^^  ^ti^ 
hsd  lost  his  lotion  to  return  them,  which  ought  to  have  ^^^^^  i 
been  exercised  immediately  on  the  receipt  of  them ;  and       ■    -« 
the  assignees  of  the  vendee  were  declared  to  be  entitled  to 
the  wools.  (1) 

And  when  the  goods»  after  being  delivered,  are  once  When 
accepted  by  the  vendee,  the  vendor  has  then  no  power  to  ^^^  ' 
reclaim  them,  as  against  the  assignees  of  the  vendee,  — •  livered 
though  the  vendee  has,  in  fact,  committed  an  act  of  bank-  ^Jj! 
raptcy  between  the  sale  and  the  delivery  of  the  goods*  (2) 
Nor  can  a  vendor  reclaim  goods,  after  he  has  done  any  act  or  when 
to  reoogniaEe  the  sale*    As  where,  though  a  vendee  wished  ^tj[^^ 
to  return  the  goods  (which  were  then  in  the  hands  of  a  vendor. 
packer)  the  vendor  instituted  an  attachment  against  them, 
as  the  property  of  the  vendee^ — this  was  considered  to  be 
an  election   by  the  vendor,  not  to  rescind  the  contract; 
and,  the  vendee  having  become  bankrupt,  it  was  held,  that 
the  goods  passed  by  the  commissioners'  assignment  (8) 

But  the  commissioners'  assignment  does  not  pass  goods  But  bank- 
contracted  to  be  bought  by  the  bankrupt,  in  which  he  has  haye^'^ 
not  the  right  oi  possession^  as  well  as  the  right  of  property ,  right  of 
Thus,  where  a  vendor  sold  to  the  bankrupt  by  contract  ^^^^**^^^ 
various  paroeb  of  hops,  part  of  which  were  weighed,  and  the  ri^t 
an  account  of  the  weights,  together  with  samples  only,  was  ^JS'^e 
delivered  to  the  bankrupt — who,  not  paying  for  them  at  the  goods  to 
usual  time  according  to  the  custom  of  the  trade,  the  vendor  P*^' 
gave  him  notice,  that  unless  they  were  paid  for  by  a  certain 
day  they  would  be  resold :  —  the  hops  were  not  paid  for ; 
and  the  vendor  resold  a  part  with  the  consent  of  the  bank'i* 
rupt  before  his  bankruptcy,  and  afterwards  the  residue^ 
without  the  assent  either  of  the  bankrupt  or  the  assignees; 
but  an  account  of  the  sale  of  thel  hops  was  delivered  to  the 
bankrupt,  in  which  he  was  charged  warehouse-room  from 
the  SOth  August:  —  the  assignees  demanded  the  hops  of 

(1)  Ibid.  (3)  Smith  v.  JE^M,  5  T.  R.  402. 

{^2)  SatweUv.HmUfdted 5T.R. 
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the  vendor,  and  tendered  the  warehonse  rent  and  other 
charges ;  and,  upon  his  refusing  to  deliver  them,  brought 
trooers  —  it  was  held,  that,  under  these  circumstances,  the 
assignees  were  not  eutitled  to  maintain  that  species  of 
action,  to  recover  the  value  of  the  hops  —  notwithstanding 
the  jury  found,  that  the  defendant  had  not  rescinded  the 
contract  of  sale;  ibr,  in  order  to  maintain  traoer,  the  psr^ 
must  have,  not  only  a  right  of  property^  but  also  a  right  of 
possession ;  and  although  a  vendee  of  goods  may  acquire  a 
right  oi property  by  the  contract  of  sale,  yet  he  does  notsc* 
quire  the  right  of  possession  in  the  goods,  until  he  pays  or 
tenders  (1)  the  price*  So,  where  the  vendor  received  even 
700Z.  IN  PART  of  the  price  of  goods  bought  by  a  bankrupt 
at  certain  credit,  some  of  which  were  in  the  warehouses  of 
other  persons  in  the  vendor's  name  —  and  no  notice  had 
been  given  to  any  of  such  persons  to  transfer  them  into 
the  name  of  the  bankrupt,  but  they  remained  afier  the 
contract  of  sale  as  they  did  before ;  —  in  this  case  it  was 
held,  also,  that  the  asignees  could  not  maintain  troteb  for 
them  against  the  vendor,  without  tendering  the  remaiiida' 
of  the  price*  (2) 

So,  goods  which  are  ordered  by  a  bankrupt  to  be  made 
or  manufactured  —  though  he  has  even  advanced  money  on 
account  to  the  manufacturer  equal  to  the  value  of  the  woifc 
and  materials,  and  though  the  work  is  in  &ct  completed  — 
have  been  held  not  to  pass  to  his  assignees,  unless  the 
article  in  question  has  been  actualfy  delivered  to  him  — or, 
unless  the  manu&cturer  has  done  some  act  to  express  $n 
unequivocal  assent^  that  the  general  property  should  be  cod- 
sidered  as  vested  in  the  purchaser.  Thus,  where  a  trader 
entered  into  a  contract  with  a  barge-builder  for  a  barge; 
and  before  the  work  was  begun  advanced  to  him  money 
on  account,  to  the  amount,  at  last,  of  the  value  of  the 
barge;   and  the  barge  was  completed,  and  the  trsder's 


(1)  Bhxham  v.  SanderSy  4  B.  &        (8)  Bloxam  v.  Moriey,  ibid.  951 
C.  911. 
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name  even  painted  on  die  stern ;  but  before  it  was  deli-  Goods 
vered,  it  was  taken  under  an  execution  by  another  creditor  ^  ^ 
of  the  builder; — it  was  heldi  that  the  assignees  of  the  delivered. 
trader  could  not  recoyer  the  barge  in  trovbr  agunst  the 
sheriff — on  the  principle,  that  a  buyer  acquires  no  proper^ 
in  a  chattel,  until  it  is  both   finished   and  delivered  to 
him  (1)  —  and  that  painting  the  name  upon  the  stem,  only 
expressed  an  intention  that  the  barge  should  belong  to  the 
trader,  but  did  not  pledge  him  absdiutdj/  to  fulfil  that 
intention. 

And,  where  goods  previously  ordered  of  a  manufacturer  Good» 
are  not  forwarded,  or  paid  fi>r,  until  the  manufiicturer  has  ^^  (^'T 

w&rdcd.  of 

committed  an  act  of  bankruptcy,  they  may  be  recovered  mdd  for, 

back  by  his  assignees  in  an  action  of  trover  against  the  ^^Pf®,"^* 

purchaser,  —  notwithstanding  the  purchaser  had  even  ao-  ruptcy/ 

cepted  a  bill  for  a  larger  sum  than  the  price  of  the  goods  — 

if  there  is  no  evidence  of  any  specific  appropriation  of  the 

bill,  to  the  payment  of  the  price  of  the  goods.  (2) 

But  when  there  is  an  express  appropriation  of  payments  MThere 

made  by  the  bankrupt  (before  the  article  purchased  of  him,  ^®^  ^  P 

or  contracted  for,  is  actually  delivered)  to  the  liquidation  ^anqf 

of  die  price  of  the  particular  article  contracted  for, — then  P^yf^i^t 
*L  .    .      .„  ,  ,  A  to  the 

tne  property  in  it  will  pass  to  the  purchaser,  after  am/  act  liquidation 

tftransfery  —  provided  he  has  no  notice  of  any  act  of  bank-  ot  the 

roptcy.    As,  where  a  ship-builder  contracted  with  B.  to  ^"*^' 

build  a  ship  for  him,  for  which  B.  was  to  pay,  in  the  pro-* 

gress  of  the  work,  by  four  instalments,  the  two  last  to  be 

payable  when  the  ship  was  launched ;  and  whilst  the  ship 

was  building,  she  was  measured  with  the  builder's  privity, 

in  order  that  B.  might  get  her  registered  ini  his  name;  and 

the  ship^builder  for  that  purpose  signed  the  usual  certificate 

of  her  building,  upon  which  the  ship  was  registered  in  B.*s 

name :  — .  on  the  same  day  the  third  instalment  was  paid ; 

and  after  this,   and  before  the  ship  was  completed  or 

{l) Mudelowv, M<mgles,lT9xmt,        (2)  Bishop  v.  Crawshmf,  3  B.  ft 
3U.  C.  415.;  and  aee  Hursir,  Gwen^    . 

lup,  2  Star.  506. 
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kuncbed,  the  sbip-baikler  committed  an  act  of  bank- 
roptcy :  —  it  was  held^  under  th^se  circumstances,  that  tbe 
legal  effisct  of  the  ship-builder  having  signed  the  certificate, 
to  enable  B.  to  have  the  ship  registered  in  his  own  name, 
was,  to  VEST  the  general  property  in  the  ship  in  B.,  <rom 
the  time  when  the  r^stry  was  completed,  subject  to  the 
ship-builder's  lien  for  the  fourth  instalment ;  and  that  a 
rudder  and  cordage,  also,  which  were  not  aflSxed  to  the 
ship,  buf  which  were  made  and  bought  by  the  ship- 
builder specifically  for  that  purpose,  were  to  be  considered 
as  part  of  the  ship ;  and  that  none  of  this  property  was  in 
the  possession  of  the  bankrupt  as  reputed  owner.  (1) 


Section  IX. 

Of  Goods  subject  to  a  LIEN. 

(And  see  ante,  Chapter  IX.  Section  VI.  "  Of  Equitable 
Mortgages;"  and  post.  Chapter  XIX.  on  "  Set 
Off.") 

Asngb-  The  assignment  of  the  commissioners  does  not  divest  a 

flientdoes  /^o/,  or  ^9iato6fe,Z«fmofany  party  on  the  bankrupt's  goods. 

a  lien.        This  rule  b  founded  upon  the  same  principle^  as  that  which 

we  have  often  had  occasion  to  notice,  viz.  that  the  assignees 

are  bound  by  all  the  equities,  by  which  the  bankrupt  hha- 

Definition  self  was  bound.     A  Lien^  in  its  legal  sense,  means  a  right 

^1^®         to  possess  or  retain  any  thing  then  in  the  possession  of  the 

party,  until  a  just  uid  equitable  claim,  which  he  has  either 

in  respect  of  the  thing  itse^^  or  against  the  owner  of  the  thing 

generaUtfj  is  satisfied.     In  the  first  case  it  is  denominated 

a  special^  —  in  the  last  a  general  lien. 

Niufcttre  of       Zjien  subsists  either  by  the  common  law,  the  usage  of 

trade,  or  agreement  between  the  parties ;  and  as  the  con- 

(1)  Woodt  V.  Rutselt,  5  fi.  &  A.    &  C*  419.  who  distinguisbes  ths 
942. ;  and  see  per  Hohro]^  J.,  5  B.    case  from  Bithopy,  Ciw^,  ante. 


tLHen* 
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venience  of  commeroe^  and  natural  jnstioei  are  mnebriiir     ■^^*^' 

favor  of  this  specie$  of  .claini»  the  courts  hwe^  in  all  •cases 

wber^  a  question  of  lien  has  been  agitated^  invariably  shswn 

a  dij^iosition  leaning  towards  the  person  making  the  elaim. 

They  will,  therefore^  often  imply  a  contract  of  lien,  eithec 

from  the  general  course  of  trade,  — or  from  the  nature  of 

the  psrdcular  mode  of  dealing  between  the  parties.    There  Must  be 

can  be  no  lien,  however,  unless  the  goods,  in  respect  of  ^gg^ggjof^^ 

which  the  lien  is  claimed,  have  acHially  come  to  the  pQi*^ 

session  of  the  party  before  the  bankruptcy  of  the  owner  ( 1 ); 

for  a  constmctive  possession  is  not  sufficient.  (2)    Therefore^ 

where  A.  consigned  a  cargo  to  B.,  with  a  direction  to  pay 

to  Cout  of  the  proceeds  a  sam  of  money,  and  wrote  to  C. 

to  that  effect;  —  it  was  held,  that  C.  in  this  case  had  no  lien 

00  the  proceeds.  (S) 

And  no  one  can  acquire  a  greater  lien,  than  the  interest  No  greater 
which  the  person  pledging,  or  depositing,  the  property  po©-  f  ^IJ^f!?!- 
susses  in  it  himself.     Therefore,  where  a  tenant  for  life  that  of 
pledged  plate  with  a  pawnbroker,  the  latter  was  held  to  ^^  ^J^ 

\  denositiiiff 

have  no  lien  upon  it,  after  the  death  of  the  tenant  for  life^ 
against  the  remainder-man,— although  the  pawnbroker  had 
no  notice  of  the  particular  limitations  of  the  setdement  (4), 
which  created  the  tenancy  for  life.  So^  a  person,  who  has 
no  right  whatever  to  the  property  himsdf,  can  confer  no 
lien  by  pkdging  it  with  another,  —  though  the  party  bend 
file  advances  money  upon  it,  without  notice  of  the  wrongful 
possession  of  the  party  pledging  it  (5) 

A  Lien  upon  goods,  also,  exists  only  so  long  as  the  Lien  exnt9 
party  continues  in  possession ;  for  if  he  once  relinquishes  ^J 
possession,  the  rule,  is  that  the  lien  is  at  an  end.  (6)    Therd  tmmnce  of 
are^  however,  some  exceptions  to  this  rule,  as  where  a  ponemon. 
party  iBjbirciUy  turned  out  of  possession  of  the  property  — 

(1)  Patten  V,  Thompson,  SM.&  (4)  Hoare  v.  Parker,  2  T.R.  .'-: 
S.  350.  NichoUt  V.  CUnt,  5  Pri.  576.;  and  see  ex  parte  Netbitt,  .  '  c 
^7.    Xm/oo&v.CVa^,9T.R.ll9.  8  Sch.  &  Lef.  879. 

(2)  IbicL    Taylor  v.  Robinson,  (5)    Hooper    y.     BamsboUom, 
8  Taunt.  648.  1  Camp.  181. 

(7)  Ex  parte  Haywood,  2  Rose, .      (6)  Krmer  v.  tVUson,  Aoib.  2SS, 
S5S,  iSlrnvl  y.  ^fn^  1  East»  4. 
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When  it 
mayr^ 


Tive. 


When 
goods  pe- 
rishable. 


When  it 
b  waived. 


the  lien  nili  nnive  when  he  reeown  po88eMOD(l);  and 
die  like  in  some  cases,  even  where  he  Tolaitfarily  quits  pos- 
session— as^  where  hedeliTers  it  up  to  the  owner  apoD  the 
fidth  of  an  assignment,  which  afterwards  tmrns  oot  to  be 
invalid.  (2)  So^  where  a  party,  having  an  equitable  mort- 
gage, ddivered  up  the  deeds  upon  the  sale  of  the  estate, 
and  the  sale  was  afterwards  set  aside  (S)  — or  where  he  de- 
livered up  a  lease  to  be  sdd  mider  an  exeeiition,  and  tk 
execution  was  invalidated  by  a  prior  act  of  bankruptcy(4^ 
*— he  was  held,  in  neither  of  these  cases,  to  have  losthblieiu 
In  one  case,  also,  where  an  insurance  broker,  having  paited 
with  the  possession  of  a  policy  upon  which  he  had  a  fieo,  ob- 
tained from  his  principal  the  policy  a^un»  upon  pretaoce  of 
receiving  the  average; — it  was  held,  that  the  li^i  revived  by 
thus  regaining  the  possession  (5):  though,  perhaps,  there 
maybe  somedonbt  as  to  the  correctness  of  this  dedsiao,— 
as  the  re-delivery  of  an  article,  in  order  to  revive  a  lieiH 
ought  to  be  strictly  for  the  same  purposes^  fcr  which  it  was 
originally  delivered.  (6)  If,  however,  the  commodity  upon 
which  the  lien  attaches  be  of  9l  perishable  nature^  the  paity 
may,  in  that  case,  safely  part  with  it  to  the  owner  upon  a 
special  agreement  with  him,  that  the  lien  shall  await  the 
event  of  a  legal  determination.  (7) 

A  Lien,  also,  may  be  waived  or  abandoned  by  a  special 
agreement,  which  contains  some  term  incansisieni  wUk  the 
right  to  retain  —  as  where  the  parties  contract  for  a  par* 
ticidar  time  and  mode  of  payment;  but  merely  jb»^  ii^ 
price^  of  labour  to  be  done  to  any  particular  article  or  com- 
roodity,  is  no  abandoment  or  waiver  of  any  lien  upon  it  (8) 
So»  where  the  owner  of  a  ship,  having  a  lien  on  the  caigo 
until  the  delivery  of  good  and  approved  bills  for  the  ben^ 


(!)  Ex  parte  Cheesman^  S  Eden, 
R«}.  181. 

(2)  Brown  ▼.  Hankey,  sT.R. 
119. 

{3)  Ex  parte  Morgan,  IS  Ves.  6. 

(4)  Ex  parte  Doughty,  1  Mont. 
Dig.  495. 

(5)  Whitehead  v.  Faughan,  1  C. 
B.  L.  547. 


C6)  And  see  S  Christ.  B.L  HS. 

(7)  1  Mont.  Dig.  492.  Whit- 
aker  on  Lien,  73. 

(8)  C^asey.Westmore,sU.&S. 

186.  by  which  some  of  the  older 
cases  on  this  branch  of  the  subject 
are  ovemiled.  See  Lord  £Ucd- 
borough's  judgment 
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took  a  bill  of  eKcbange  in  payment,  and  thongh  he  objected     ^^'^ 
to  it  at  the  time,  afterwards  negotiated  it ; — such  negotiation  . 

was  beld  to  be  an  apjrootd  of  the  bill,  and  a  relinquishment 
of  his  lien.  (1)  And,  where  a  claim  is  made  to  retain  the 
goods  (when  they  are  demanded)  on  a  different  grtnmdf 
without  making  any  mention  of  the  lien,  -^  the  party  has 
been  held  to  hare  abandoned  his  lien  (2) ;  but  a  simple  re* 
fosal  to  give  up  the  properQr,  accompanied  with  the  observ* 
atioQ  of  the  part^,  that  he  **  might  as  well  pve  up  every 
transaction  of  his  life,'^  does  not  amount  to  such  (8)  aban- 
donment 

As  to  how  far  a  delivery  of  fart  of  the  goods  will  divest 
the  lien  of  the  vendor  upon  the  residue, —- see  ante, 
«  Stoppage  in  Transitu."  (4) 

Having  thus  endeavoured  to  explain  generally  the  natuxe 
wd  legal  effiact  of  a  lAen^  it  is  proposed  now  to  enumerate 
those  persons,  who,  by  the  usage  of  trade,  or  by  custom  re« 
cognised  by  law,  are  considered  as  having  a  general^  or  a 
particular,  Uen — diat  is,  a  right  to  retain  proper^,  either  br 
a  general  balance  due  from  the  owner ;  or  for  work  done,  or 
expenses  incurred  in  respect  of  the  specific  article  retained. 

A  FACTOR  has  a  lien  upon  aU  the  property  of  his  principal  Factor, 
inhishands,— -every  thing  in  his  possession  being  construed 
to  be  a  pledge,  not  only  for  incidental  charges,  but  for  the 
general  balance  due  to  him.  (5)  And  he  has  a  lien,  also, 
npon  the  price  of  goods  sold  by  him  as  factor,  as  well  as 
upon  the  goods  themselves  (6) ;  which  lien  is  available  even 
^'nst  a  claim  of  the  crown.  (7)  Nor  is  it  any  objection 
to  a  fiutor's  lien,  that  he  has  advanced  money  to  his  prin- 
cipal, or  accepted  bills  drawn  on  him  to  the  extent  of  the 

(I)  Homcastle v. FamMt, S Star.  Godmgv.  London  Asiurancc  Com^ 

590.  3  B.  &  A.  497.  pany.  Burr.  494.    Foxcroft  v.  De» 

(s)  Boardman  v.  SiUy  I  Camp,  voruhire,  2  Burr.  936.     Hammond 

^10.  n.  V.  Bardayy  2  East,  227. 

(3)  Whke  v.  Gmner^  2  Bing.  23.  (6)    Drinkwater    v.    Goodwin^ 

(4)  AntCy  455.  See  also  ex  parte  Cowp.  251.    Hudson  v.  Granger^ 
Gvnfnne^  12  Vc».  379.  post.  5  B.  &  A.  27. 

(5)  Kruger  v.  fFi/cor,  Arab.  259.  (7)  Rex  ?.  Lee^  6  Pri.  569. 
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'^MM.      TBlae(l)  of  the  goods — provided  the  goods  come  to  his 
*     hands  before  the  act  of  bankruptcy  of  the  principal  (2) 
But  a  factor's  right  to  a  general  lien  will  not  afRsct  pro- 
perty, delivered  to  him  for  a  special  purpose.  (S)     And  he 
has  no  lien  for  a  debt  due  to  him  b^ore  he  became  a 
factor.  (4)    Where  a  factor,  also,  by  his  bankruptcy  be- 
comes incapable  of  taking  possession  of  goods  consigned 
to  him,  his  assignees  have  no  right  to  take  possession ;  for 
the  consignment  is  made  to  the  factor,  in  respect  of  s/kt- 
sonal  confidence  reposed  in  him  for  the  performance  of  those 
duties,  which  his  principal  never  intended  should  be  exe- 
cuted by  other  persons.  (5) 
Af  to  right      A  Factor,  who,  from  the  very  nature  of  his  employment, 
to  ple^   ^^  ^°'y  ^^  power  given  him  by  his  principal  to  sellgoods 
entrusted  to  his  care^  was  always  considered  in  law  to  have 
no  authority  to  pledge;  and  could  not  therefcH^  transfer  his 
lien,  as  against  his  principal,  to  a   third  person, — even 
though  that  person  had  no  knowledge^  that  he  was  only  a 
fiu^tor  (6) ;  unless,  indeed,  the  factor  (by  consent  of  his  prin- 
Alteration   dpal)  exhibited  himself  to  the  world  as  owner.  (7)   The 
in^        law  has,    however,    (as  has  been   before  observed  (8)), 
reipect.       been  materially  altered  in  this  respect  by  two  statutes  (9) 
lately  passed,  for  the  professed  purpose  of  affording  better 
protection  to  merchants  and  others   entering  into  esor 
tracts  with  factors,  or  agents. 

By  the  last  of  these  statutes,  the  6  0. 4.  c  94.,  (which 

incorporates   all   the   provisions    of   the    former,)  it  is 

'   enacted,   that  any  person  entrusted  for  the  purpose  of 

consignment,  or  sale,  with  any  goods,  and  shipping  them 

in  his  awn  name,  shall  be  deemed  and  taken  to  be  the  trae 


(1)  liexr.Lee,6Pn.369,  Fox- 
croft  V.  Devonthire,  supra. 

(s)  Copeiand  v.  Stein,  8  T.  R. 
199. 

(3)  Walker  v.  Birch,  6  T.  R.  258. 
Bum  V.  Brown,  8  Star.  272. 

(4)  Houghton  Y.  Matthews,  5  B. 
ft  P.  485. 

(5)  Patten  y.  Thompwn,  5  M.& 


(6)  Paterson  y.  Fask^  Str.  UTS. 
Martini  v.  Coles,  1  M.  &&!«). 
IJauhigny  ▼.  Duval,  S  T.R.604. 
Shipley  y.  Kymer,  1  M.  &&  484. 

(7)  De  Leira  y.  Edwards,  cit. 
iM.&S.  147. 

(8)  Ante,  467. 

(9)  4  G.  4.  c.  85.  and  6  G.  4. 
c.  94. ;  and  see  ante,  469.  and 
467. 
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owno'  thereof  so  &f  as  to  entitle  the  consignee  to  a  Ha     ^^ 
thereon  for  adYanees  made  to  the  shipper,  prOTided  the    «.««« 
consignee  has  no  notice  by  the  bill  of  lading,  or  otherwise 
tliat  the  shipper  is  not  the  actual  and  iond  ^fide  owner. 
And  the  person,  in  whose  name  such  goods  are  shipped, 
shall  be  taken  to  be  entrusted  therewith  for  consignment 
or  sale^  unless  the  contrary  shall  be  made  to  appear  by 
bill  of  discovery,  or  otherwise,  or  be  shewn  in  evidence  by 
floy  person  disputing  the  fact.     By  sedicn  5.  any  person  Factor 
may  accept  and  take  any  goods,  or  mercantile  document  ^^J^^JI 
fordelivery  of  goods,  in  depositor  pledge  from  any  factor  or  a  certain 
agent,  notwithstanding  he  has  notice,   that  the  person  ^tent. 
pledging  Is  a  factor*or  agent;  — but  so  as  to  acquire  no 
forther  right,  than  was  possessed  by  the  fector,  or  agent,  at 
the  time  of  the  deposit  or  pledge.    And  this  right  oi pledge 
^g  goods  (s6  as  to  confer  the  same  lien,  which  the  person 
pledging  has  himself  agauist  the  owner)  is  by  sections 
2*  k  S.  given  to  any  other  person,  besides  a  &ctor,  en- 
trusted with  any  mercantile  document  for  delivery  of  goods, 
to  whom  advances  may  be  made  on  the  fidth  of  any  of  such 
docooients;  — provided  the  person  making  sudi  advances 
^  no  naUeef  that  the  person  pledging  is  riot  the  actual 
and  io9i^  Jlde  owner.     By  section  6.  the  owner  of  goods,  Subject  to 
however,  is  not  prevented  from  demanding  and  receiving  therighti 
them  frmn  his  frctor,  or  agent,  before  they  shall  have  been  owner  to 
scM  or  pledged,  or  from  the  assignees  of  the  &ctor  in  case  ^^^^ 
of  his  bankruptcy ;  or,  from  demanding  or  recovering  from  n^ment 
^y  person  the  price  or  sum  agreed  to  be  paid  for  the  pur-  ^r  ^he 
chase  of  the  goods,  subject  to  any  right  of  set-off  on  the  ^^. 
part  of  the  purchaser  against  the  factor;  and  he  may  also 
i^eoover  from  any  person  the  ^ods  pledged,  upon  repay- 
ment of  the  money,  or  on  restoration  of  the  negotiable  in- 
strument, advanced,  or  given,  by  such  person  on  the  secu- 
nty  of  the  goods —  and  upon  payment,  also,  of  siich  further 
sam  of  money,  or  on  restoration  of  such  other  n^otiable 
interest,  as  may  have  been  advanced,  or  given,  by  the  faQtor 
to  the  owner  Umself,  or  on  payment  of  a  sum  equal  to  the 
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fJm      mnoimlL  of  auch  iDstniment.    If  the  goods  have  tee«.soU 
^-     "     by  st|Gh.p6]»oQt  th«n  he  has  a  lien  on  the  proocedsfiff the 
amount  of  his  advances.    And  in  case  o£  the  bankruptcy 
of  anji;  sach  fiictor,  or  agent,  the  owner  of  the  goods  ao 
pledged  and  redeemed,  will  be  held  to  have  discharged  po 
ttuUo  the  debt  due  by  him  to  the  estate  of  the  bankrupt, 
anker.         A  Banker  has,  also^  a  general  lien  upon  all  the  n^tiabk 
securities  in  his  hands  belonging  to  his  customeri^  fer  kis 
general  balance;  unless,  indeed,  there  be  evidence  t9  she^ 
that  he  received  any  particular  security  under  special  cuv 
^^umstancesi   which  would  take  it  out  of  the  oommoa 
vu]e(l);  as  where  a  customer  deposited  a  lease  with  his 
bankers,,  without  stating  for  what  purpose  it  was  lcA-*iB 
which  case  it.  was  held,  that  they  bad  no  lien,  on  it  for  Mt 
general  balance.  (2): 
InfunBce       An  Insurance  broker  haa  been  held  to  have  e^gemmi  lien 
^^'^^^^^'       Qti  all  policies  in  his.  hands;   and,  though,  he  parts  indi 
the  possession  of  a  policy,  yet  if  it  come  again  into  lu9 
hands,  the  lien  revivea,  (S)  But,  if  a  broker  knowa  tkai  the 
persottn  who  employs  bLra  ta  e£bct  an  insurance^  is  aft  sgapt, 
and  not  the  principal,  the  bccikec  has  then  (in.the  eveal^.af 
the  agent's  bankruptcy),  no  liea  upon  the  policy  for  as; 
general  balance  due  to  himr  irom  the  ag^nt—  bnt  only  fiv 
the  charges  and  expenses  of  effecting   that  pavlieultf 
policy.  (.4)     If,  however,. he  has  no  notice^  that  the^p<^^  is 
not  on  account  of  the  person  from  whom  he  recaiies  tbe 
order,  he  will  then  have  a  lieu  uppn  it  |bc  hia  gisntfal  ba- 
lance due  from  such  person  —  and  have  a  si^ghl,^  alsO]  to 
apply  to  the  satis&ction  of  that  balanQe»,]»on^  necei)^ 
upon  the  policy,  as,  well  after^as  befi>rc^  nqtice  that  it  be- 
longs to  a  third  person ;  but,  if  qft^  aotiiQe  he  pays  ovec 

(1)  Dams.BQwther, 5T.R.4S8.  (s)  X^cot  \\.  Ikrr^n^  7  Tanst 

Jourdtdne  v.  Lrfevre^  1  Esp.  66,  164.  1  Moore»  S9. 

Bmi  V.  PtOer,  5  T.  R.  494.    GUet  (a)  Wkitehead'r.  Fmigkm,  I  C. 

v.  Ferkms^  9  East,  12.    BoUand  ▼.  B.  L.  ISd.    Park  v.  CMrr,  ibid. 

Btfgrttve,  1  Ryan  &  M.  271.;  and  (4)  3f«afi#t  v.  Hendemm^  l£»^ 

lee  ante,  p.  429.  554.    Sm}ok  v.  Davidton,  9  Oaop- 

Slfik 
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dn  taff  his  to  the  ag«flt»  he  wlU  tbtn  be  HnMe  to  i^^  k     M^^ 
lolhepriiieipai.(l)  ^ 

A  Pack^  may,  fcem  the  «mm2^  ^  dealing  with  hb  em*  Packer. 
pfeyeFy  be  »tfarettatQreof  a  fiMtof^-^andeBtitlecl^  th^fdbre^ 
te  a  iknupofi  all  good»  in  hte  bands,  not  only  for  the  price 
of  packing,  but  aho  for  any  ether  debte  oaring  to  hjm.  (2) 

So  a  Wharfingtr  has  a  gen^fwi  lien  apoft  all  goods  de^  Whaiu 
poBit^  at  his  urbd;  and  kit  under  his  (S)  caie.  But  ^'HSer. 
where  the  wharfage  due  ttpea  goods  imported  was,  by  the 
coassa  ot  deafaig  betweea  the  parties,  paid  by  the  importer 
al  the  Ghnstaias  following  the  importation,  whether  the 
goeda  were  in  the  mean  time  removed  or  not;  and  the 
goods  were  before  Christmas  sold  to  A<,  and  afk^  C^st^ 
mas  the  merahcint  importer  becaaae  bankrupt  r — it  was 
hehb  B»  this  case,  diat  the  whatfingev  hadi  no  Men  en  die 
geoda  agsinst  A.  for  the  whaifage^  inasmuch  as  die  Covrse 
of  dealing  betwaen  the  poirties  was  ineonsistent  with  any 
nght  to  retain.  (e> 

AiMfer,  by  the  custom  of  the  trade  al  £r«A^,  has  e  lien  Fdller. 
upon  goods  ia  his  possession,  sent  tk>  him  by  a  olodiier  to 
be  foiled,  for  a  general  balance  due  to  him.  (5)    But)  ge« 
neiaUyy  a  foUer  has  only  a  lien  for  wopk  doee  on  Ae  par- 
ticolar  cloth  in  his  possession.  (6} 

SOf  also,  a  Ifyer  has  a  lien  for  dyiog  the  ^leciic  gbods,  but  Dyer. 
no  fiirther  (7) ;  thougby  fl^rn  the  usage  of  the  trade  in  the 
place  or  district  where  he  carries  on  his  busitiess^  his  right 
flM^  be  eatended  to  a  lien  tar  his- general  btilatiee^{S)  And, 

(1)  MnmY.  FamtUr,  4Canp.  Benmeti  ▼.  MkMotit  s  Chitt.  Ob. 

60.  temp.  Mansfield,  456. 

(8)  Bx  parte  Deexe,  1  Atk.  238.  (8)  SaviUe  ▼.  Barchard,  4  Esp. 

Green  t.  Farmer,  4  Barr.  8S2S.  55.  Humphreys  v.  Partridge,Mont, 

(5)  Ifayior  Y,  Man^,  1  Esp.  B.L.App.  18.    Ciotey^Waterhome, 

109.     Spear9  v.  Burtiey,  5  Esp.  81.  6  T.  R.  537.  in  note.    The  places^ 

Biekardeon  ▼.  Gou,  3  B.&P.  194.  where  t^  lasge  has  been  recog- 

(4)  Oiaawfay  ▼.  Mmi^f,  4  B.  nized,  are  London  (4  Esp.  57.^ 

&A.  50.  Gloacestershire  (Mont.  A|^  1S.)» 

(sy  SaimttY.  PpM^  1  EasCy  ^  and  some pardoular  diarict  in  th« 

(e)  Mou  F.  SMi^  8  Tmnt.  409k  West  of  Englaiid,  per  GibbrC,  J.» 

2  Moore,  547*  8  Taunt.  500. 

(7)  G^feen  T.  ArmtfTt  I  BL  6SU 
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Printer 


Calico 
printei^ 


where  an  agreement  was  entered  into  by  a  number  of  dyers 
at  a  public  meeting,  that  they  would  not  receiye  any  more 
goods  to  be  dyed,  except  on  condition  that  they  should 
respectively  have  a  lien  on  those  goods  for  their  general 
balance, — it  was  held,  that  any  one,  who  after  notice  of  sudi 
agreement  delivered  goods  to  any  of  those  dyers,  was  to  be 
taken  as  assenting  to  their  terms  —  and,  consequently, 
could  not  demand  goods  so. delivered,  without  paying  the 
balance  of  his  general  (1)  account. 

A  Printer  employed  to  print  certain  numbers  of  an  eoSart 
work,  though  not  all  consecutive  numbers,  has  a  lien  upon 
the  copies  not  delivered,  for  his  general  balance  due  for 
printing  the  whole  of  the  work.  (2) 
.  So  a  Calico^rinter  has  a  general  lien  upon  the  linen  in 
his  possession,  not  only  for  the  price  of  printing  the  par- 
ticuji^r  linens,  but  also  for  the  price  of  printing  others, 
which  have  been  previously  delivered  to  him.  (3) 

A  Miller^  however,  has  only  a  lien  upon  flour  and  sadcs 
in  his  possession,  for  the  price  of  grinding  the  particalar 
quantity  of  corn  of  which  that  flour  is  composed,  but  no  (4) 
further. 

A  Common  Carrier  is  not  entitled  to  a  lien  for  aginKrai 
balance,  upon  goods  delivered  to  him  for  carriage,  unless, 
upon  i^ecial  agreement.  (5) 

With  respect  to  the  particular  lien  attaching  on  atSSbp, 

for  repairs,  or  provisions,  *->  the  person  repairing  has  only  a 

lien  upon  her  for  the  costs,  as  long  as  she  remains  in  his 

possession  —  the  lien  ceasing,  when  possession  is  parted 

Of  a  ship-  with.  (6)     But  where  a  shipwright,  by  the  usage  of  trade 

^"*^*'       (like  that  prevailing  in  the  river  Thames)  gives  a  certain 


Miller. 


Carrier. 


On  a  ship* 


(1)  Kirhman  v.  ShauH:rats,  6T.R. 
14. 

(2)  Blake  V.  NtckoUon,  3  M.  & 
S.  167. 

(s)  Ex  parte  Andrewty  I  C.B.L. 
429.    WHdon  v.  GoM,  5  Esp.  968. 

(4)  Ex  parte  Ockenden,  I  Atk. 
256. 

(5)  Kirkman  v.  ShawcroUy  supra. 
Ai^pmatt  V.  Pidtfard,  3  Bos.  &  P. 


44.  Of)penkemY.nu99eli,jh^4S. 
RfuhfiMy.Ha^My  6 East, 519. 
7  East,  924. 

(6)  Waikhutm  v.  BerwarSsbm^ 
2  P.  W.  567.  Ex  parte  Stank, 
I  Atk.  234.  WUkmM  v.  Cttrwkhad^ 
Doug.97.  Ex  parte ^i^DM^  2 Rose, 
91.  Woods  y.  RuueO^  SK&A. 
942.  Ex  parte  Jfi%  l  Mad.  61. 
FrankknY.  Horier,  4  B.  ft  A.  541. 


Sect  9.]  AS  TO   PERSONAL  PROPERTY.  ^^ 

credit  to  the  ship-owner  for  the  amount  of  the  repairs,'     ^^^^'^ 
Lord  Ellenborough  held,  that  in  this  case  he  had  no  lien, 
without  an  express  agreement  for  that  purpose ;  —  for  that 
the  lien  of  an  artificer  was  wholly  inconsistent  with  a  dealing 
on  credit;  and  could  only  subsist,  where  payment  was  to  be 
made  the  moment  the  work  was  completed,  and  where 
there  was  an  immediate  right  of  action  for  the  debt  (1)  If, 
however,  the  repairs  or  the  refitting  take  place  in  a  port 
obroady  then,  for  the  necessity  and  encouragement  of  trade, 
the  lien  continues,  though  the  ship  is  out  of  the  possession 
of  the  party  (2) ;  for,  by  the  maritime  law,  any  contract 
of  the  master  for  repairs,  or  provisions,  amounts  to  an  hy- 
podiecation  of  the  ship.  (3)     But,  where  bills  of  exchange 
were  given   by  the  captain  for  advances  made  to  him 
abroad,  which  were  not  precisely  shown  to  have  been  ap- 
propriated for  the  use  of  the  ship  -^and  the  bills  did  not 
appear  upon  the  fiice  of  them  to  have  been  drawn  for  the 
purposes  of  the  ship,  —  such  bills  were  held,  prima  facicj 
evidence  against  the  inference  of  the  advances  being  made 
on  the  credit  of  the  ship  itself.  (4)  Though  the  master,  how-  Of  the 
ever,  can  hypothecate  a  ship  for  repairs  done  abroad,  he  "■•'®^* 
has  no  lien  himself  on  the  ship  for  money  expended  by  him 
in  tespect  of  those  repairs ;  — for  it  does  not  follow,  be- 
cause others  through  him  acquire  a  lien  on  the  ship,  that 
therefore  he  himself  has  such  a  lien, — a  lien  being  fre- 
quently derived  through  the  act  of  a  servant,  which  the 
servant  himself  does  not  possess.  (5)      Neither  has  the 

(1)  Maitt  V.  Mitchell,  4  Camp,  can  be  created  bv  parol; — but 
H5.  this  position  would  be  contrary  to 
(s)  Ex  parte  Shank,  1  Atk.  234.  all  the  cases,  which  decide,  that  a 
Watkinion  v.  Ber^ardUton,  supra,  party,  furnishing  the  ship  with  re- 
ted  the  cases  there  cited  in  note,  pairs  and  necessaries  abroad,  has  a 
(3)  Juitm  V.  BaUam,  1  Salk.  94.  lien  upon  her,  without  any  instru- 
ct) £z  parte  Halkeit,  2  Rose,  itaent  of  express   hypothecation. 
S29.   19  Yes.  474.    S  Rose,  194.  1  Atk.2J4.  2P.Wnis.567.  1  Sali. 
3  V.  &B.  135.     Lford  Eldon  is  re-  34.;^  and  see  Hustey  .v.  Christie, 
ported  to  have  said  in  this  case,  13  Ves.  599. 
that  a  diip  may  be  bound  by  bill  '   (5)  Wilhins  v.  Carmichael,  Doug. 
i>f  sale,  but  not  by  parol; — from  101.    Huaey  v.  Christie,  9  £ast, 
>vhich  the  reporter  has  inferred  426.   Abbott  on  Shipping,  419. 
generally,  that  no  lien  on  a  ship 

lit 
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master  any  Uen  on  the  ship  for  hk  irages  i— fals  oasei  in 
this  r«i|)eet,  being  distingiiisbed  from  that  of  all  odusr  per- 
Af  totfae  aooa  belonging  to  the  ship.(l)  Andf  as  a  lien  on  dit 
^^^^  Jreigta  is  always  consequential  to  a  lien  on  the  ahip,  he  ha 
also  no  lien  on  the  fieight,  dther  for  his  wagesy  or  disbona* 
Contunee  ments  on  acconnt  of  the  ship.  (2)  But  the  consignte  <tf  s 
of  a  smp.     g)|{p  for  galo,  to  whom  the  ihip  and  r^fister  are  detiTeiedi 

has  a  lien  upon  her,  for  money  expended  fer  itpaiis  aai 
seamen's  wages.  (3) 
Ship  The  Ovmer  t^  a  Skip  has  a  lien  on  the  cai^  fiv  die 

o^nta.       ^e^ht ;  but  bis  lien  is  confined  to  the  amount  of  freigfat 
for  goods  actually  carried,  and  cannot  be  extended  to  his 
claim  for  what  is  called  deaijreigkt^  that  is,  an  unliqaidsted 
oompensation  for  the  loss  of  freight,  by  reaami  of  the 
freighter  not  putting  a  full  cargo  on  board.  (4)  And  when 
the  parties  to  a  charter-party  mutually  bound  themsel?c% 
especially  tlie  ship-owners,  the  ship,  tackk^  Skc,  and  the 
fireighter,  the  goods  to  be  put  on  board,  in  a  penal  sam  for 
the  performance  of  the  conditions  of  the  charter-party,  -^ 
yet  this  was  held  not  to  give  the  owner  a  lien  on  the  caigs 
for  dead  freight,  or  demurrage ;  for,  as  the  clause  was  in* 
tended  to  be  mutually  obligatory,  and  die  fireigfater  had  in 
that  case  no  lien  on  the  ship^  the  Court  said,  it  would  be 
therefore  absurd  to  hold,  that  the  clause  gave  a  lien  on  one 
side,  without  the  like  remedy  on  the  other.  (5)   Where  the 
owner  also  has  by  the  contract  of  charter^  in  letting  the  ship 
to  freight,  parted  with  the  actual  possession  of  the  shq^,  he 
can  then  have  no  lien  for  the  ii^eight  on  the  cargo;  ss  the 
cargo,  in  this  case,  was  never  in  his  possession.  (6)    But, 
where  there  are  no   express  words  of   demise  in  the 
charter-party  of  the  ship  itself  the  mere  occupation  of  the 
ship  by  the  freighter  will  not  prevent  the  owner  from  beiug 

(\)  WUkm  y.  Camnchael,  supra.  (5)  Birtey  v.  Ghdttame,  ^VLk 

(s)  SmUh  V.  Plummer,  1  B.  &  A.  S.  905. 

575.    JtkiniOH  V.  Cotesworth,  3  B.  (6)  FaUefo  v.  Wheeier^  Cowa. 

ft  C.  647.  143.    7Vi}&^i7ottf»v.  a0ii^4M. 

(3)  Hqmmondi  v.  Barclay,  S  East,  &  S.  S98.  ja/ittoHY.  Btigg,  S  Menb* 
««7.  330.  7  Taunt.  114. 

(4)  Pmipty.Rodk,  15East,547. 


Btill  in  (be  poBsesricm  of  the  ship,  so  as  to  pre*     ^^«^ 


feerve  his  li««(l)  FaBtt^owners  of  a  ship  are  tenmts  in 
oominoD,  and  not  joint-tenants ;  and,  therefore^  if  one  be- 
eottms  a  batdcn^it,  'being  indebted  to  the  other  owners  for 
outfiti  fr^igiifts  and  as  managing  owner,  they  have  no  lien 
on  his  share  for  their  debt;  but  hts  ishare  passes  to  tiie 
oreditors  tinder  the  bankntptcy.  (2) 

A  senior  ^ real  property  is,  as  we  have  seen  (3),  entided  Voadoc 
to  tm^eqmtahk  Ken  upon  an  estate  sold,  for  so  much  of  the  proper^, 
purehase  meviey  as  remains  unpaid,  unless  the  vendee  can 
4iow,  tiiat  die  Hen  has  been  clearly  relinquished  by  the 
vendor.  (4)  For,  though  the  conveyance  of  the  property 
states  (eontrary  to  the  fact)  that  the  purchase  money  is  paid, 
and  the  estate  passes  by  the  conveyance  at  law  -^  it  does 
not,  in  eqtdtyf  until  actual  payment,  notwithstanding  even  a 
receipt  for  the  money  is  indorsed  upon  the  deed.  (5)  This 
Ken,  however,  is  hdd  to  be  abandoned,  by  the  vendor's  ac- 
eq)tanoe  of  a  security  for  the  purchase-money  from  some 
other  person,  when  it  appears  that  credit  was  given  ex^ 
dusivefy  to  such  person.  But  the  vendor's  lien  is  not  dis- 
charged by  tddng  bHls  of  exchange,  or  other  negotiable 
securities,  for  the  purchase-money  payable  by  other  per* 
sons;  as  these  are  considered,  not  so  much  in  the  nature  of 
a  secmity,  as  of  a  mode  of  payment.  (6)  Where,  however, 
diere  was  a  cooenant  between  the  vendor  and  purchaser, 
that  'die  purchase-money  should  be  paid  within  two  years 
after  the  re-sale  of  the  premises,  —  that  was  held  to  dis- 
t^iarge  the  vendor's  lien,  as  it  afforded  evidence,  that  the 
vendor  meant  to  rely  on  the  personal  security  of  the  pur- 

0 

(1)  TWr  V.  Meek,  S  Moore,  Hu^t  v.  Kearney,  1  Sch.  Be  Lef. 
27S.  Yatei  v.  Baikhit,  ibid  994.  1S9.  Mackretk  v.  Symnums,  15  Vei. 
SttMe  ▼•  Campion^  S  B.  &  A.  503.  3S9. ;  and  tee  Blackburn  v.  Greg^ 

(2)  Ex  parte  Young,  8  Yes.  Sc  B.  ton,  1  Bro.  4S4.  Eden's  ed.  (note.) 
248.  Ex  parte  Harriion,  8  Rose,  (5)  Winter  y»  Lord  Anion,  I  Sim* 
76.;  but  see  DoddmgUm  V.  HaUHt,  8c  S.  444. 

1  Ves.  497.  contra.  (6)  Grant  v.  MiUt,  3  Yes.  &  B. 

(5)  Ante,  page  809.  306.    Ex  parte  I^oartftf,  8  Rose^ 

(4)  Chapnum  y.  Turner,  1  Yem.  79.    Ex  parte  Peake,  1  Mad.346.| 

867.    Auitmv,  UaUey,  6  Yes.  475.  and  see  Sugden  Y.&P.  ch.  18. 
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XlM. 


Vendor  of 

personal 

proper^* 


Equitable 
lien  on 
goods. 


chaser.  (1)  And  where  a  band  was  executed  by  the  vendee 
for  payment  of  the  purchase-money  and  interest  at  ibe 
death  of  the  vendor,  —  the  Vjce-Chanoellor  decided,  that 
the  vendor  had  no  lien  on  the  estate ;  for  that  when  the 
bond  was  executed,  the  estate  passed  to  the  vendee  in 
equity,  as  well  as  at  law.  (2) 

In  the  case  of  the  sale  of  a  lease  andjiamitwrey  though 
the  vendors  had  brought  an  action  and  obtained  judgment 
against  the  purchaser  for  the  amount  of  the  purchase- 
money,  yet,  as  possession  had  not  been  actually  delivered 
up.  Lord  Eldon  thought  that  the  vendors  had  a  lien  upon 
the  furniture,  as  well  as  the  house,  as  against  the  assignees 
of  the  purchaser.  (3)  But,  where  timber  felled  was  sdid  to 
a  trader,  who  became  a  bankrupt  after  having  taken  away 
part,  .Lord  Eldon  considered  it  doubtful,  whethtf  the 
vendor  bad  a  lien  for  the  purchase-money  upon  the  re- 
mainder ;  as  it  was  questionable,  whether  such  a  ddivery 
had  not  taken  place,  as  was  sufficient  to  vest  the  whok 
of  the  timber  in  the  purchaser.  (4) 

In  cases  of  an  eqmtable  lien  on  goods  generally,  that  is, 
where  the  real  and  beneficial  interest  in  property  is  in  a 
creditor  at  the  time  of  his  debtor^s  bankruptcy,  though  the 
legal  estate  is  in  the  bankrupt,  —  the  assignees  are  subject  to 
the  same  equities  as  the  bankrupt  himself,  and  will  not,  in 
such  a  case,  be  permitted  to  take  advantage  of  the  reladoQ 
to  the  act  of  bankruptcy.  Thus,  where  a  trader  makes  an 
assignment  of  goods  at  sea,  as  a  collateral  securi^  for  a 
debt — and  then  commits  an  act  of  bankruptcy' —  and  after- 
wards indorses  the  bill  of  lading  to  the  creditor,  —  the  cre- 
ditor is  entitled  to  the  goods  as  against  the  assignees.  (5) 
But  where  goods,  upon  which  the  creditor  of  a  trader  {b^bn 
an  act  of  bankruptcy  committed  by  him)  had  an  equitable 

(1)  Ex  parte  Parhet^  1  6.  &  J.       (4)  Ex  parte  Gwyme,  IS  Vo. 

228.  379. 

(2)  Wmier  v.  Lord  Anson,  supra ;  (5)  Lerhpriere  v.  Padey^  2  T.  R. 
and  see  Coodr.  PoUardy  9Pri.  544.  485.;  and  see  post,  Qiap.  XVI. 
10  Pri.  109.  •«  Relation.'* 


10  Kn.  109. 

(3)  Ex  parte   Lord  Seqforik^ 
1  Rose,  30«. 
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lien,  are  no  longer  in  existence, — such  lien  will  not,  in  ^^^»» 
Aat  case^  attach  upon  other  goods,  substituted  for  the  former  ^*"'~' 
by  the  trader  after  he  had  committed  an  act  of  bank- 
nipfty.  (1)  Therefore,  where  a  merchant  pledged  for  value 
the  bills  of  lading  of  an  expected  cargo,  and  his  agents 
abroad  (without  his  knowledge)  disposed  of  part  of  the 
cargo;  after  which,  having  committed  an  act  of  bank- 
ruptcy, he  induced  his  agents  to  replace  the  goods  by 
others,  and  then  sent  the  bills  of  lading  of  the  substituted 
goods  to  the  pawnees  of  the  former  cargo,  in  order  to 
make  good  their  security ;  —  it  was  held,  that  the  assignees 
niight  recover  the  substituted  goods  in  trover  against  the 
pawnees.  (2) 

But  the  general  lien  of  a  vendor  ^goods^  for  the  amount  Vendor  of 
of  the  pricey  exists  only  during  such  time,  as  the  goods  ^^^^^^ 
are  not  actually  delivered  to  the  vendee.    What  acts  will 
amount  to  such  a  delivery,  so  as  to  divest  him  of  this  lien^ 
have  been  already  considered  in  treatmg  of  the  right  of 
*'  Stoppage  in  transitu.''  (S) 

As  to  the  lien  of  an  attorney  and  solicitor^  see  post,  Attomey. 
Ch.22. 

And  as  to  a  landtortPs  lien  for  rent,  see  ante,  Ch.  IX«  LandionL 
Sect- XVII. 

A  creditor,  having  a  lien  on  property  in  his  hands,  Proo^a 
waives  his  lien  if  he  proves  his  debt  (4),  or  even  obtains  ]{^^ 
an  order  to  prove  (5);   and  will  in  either  of  such  cases 
be  directed^  on  petition,  to  deliver  up  the  property  to  the 


(1)  Meyer  ▼.  Sharpe,  5  Taunt.  (4)  Ex  parte  Solomon,  1  G.  &  J* 
74.  «5. 

(2)  Ibid.  (5)  £x  parte  Hornby,  Buck,  55 1 « 

(3)  Ante,  page  45S. 
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Sectioit  X- 

J^ect  if  ihe  Jssignmeni  igpon  tie  Claims,  md  Prosms^  (f 

tie  CrawUm 

The  Orctvm  -^  not  being  bound  by  die  provi/ionis  of  any 
aet  of  parfimnent  in  wbich  \t  k  not  expi^ssly  named,  and 
not  befng  mentioned  by  the  present,  or  indeed  by  any 
foiteer  bankrupt  aet^  among  the  general  creditors  of  the 
banlmpt  -^  is  not  barred,  therefore,  of  any  of  its  paramount 
ri^Yts  over  the  other  creditors  (1) ;  and  may  consequently 
issue  process  for  the  recovery  of  its  own  debt,  notwith- 
standing a  commission  of  bankruptcy  is  sued  out  against 
its  debtor.  But  this  is  only  before  an  actual  assignment  d 
the  bankrupt's  property  by  the  commissioners ;  for,  ^ 
th^assignment,  the  proper^  is  wholly  changed  and  divested 
out  of  the  bankrupt.  (2) 

An  extent  senred  upon  the  property  of  the  banknipt 
b^bre  assignment  will  bind  from  the  teste  of  the  writ  (5); 
and  It  ^eems,  that  it  has  the  same  operation  upon  dAts  due 
to  the  bankrupt,  as  upon  goods  in  his  possession,  and  that 
both  are  equally  bound  from  the  teste  of  the  writ  (4); 
though  it  has  been  decided,  in  cases  where  the  king's 
debtor  himself  was  before  the  Court,  that  debts  ware  only 
bound  from  the  teste  of  ^e  inquisition.  (5)  And  Ae  Crown 
will  not  be  prejudiced  by  any  fraction  of  a  day ;  for  though 
the  extent  is  tested  the  same  day  as  ib^  assignment^  the 
Crown,  it  has  been  held,  will  be  preferred.  (6) 

When  it  is  apprehended,  therefore,  that  any  extent  will 
issue  against  the  bankrupt's  property,    the  commission 


(1)  Ex  parte  RuaeU,  19  Yes. 
165. 
(8)  Reje  v,  Coiton,  S  Ves.  295. 

(3)  Audley  v.  Haltey,  Sir  W. 
Jonesy  20S.  Bex  v,  Pixley,  Bunb. 
SOS.  Bex  V.  Bewdley^  1  C.  B.  L. 
572.    Leckmere  v.  norwtghgood^ 

3  Mod.  236.     Boake  v.  jSayrettf 

4  T.  R.  408. 

(4)  Queen  v.  Arnold,  7  Yin.  104. 


&C.  West  on  Extents,  327.;  snd 
see  ibid.  164. 

(5)  Attorney  General  ▼.  Ehid, 
Bunb.  199.  Bex  ▼.  Green,  i^ 
265.;  and  see  Bex  t.  Gta^* 
2  Pri.  396. 

(6)  Bex  V.  Crumpton,  Psikcr, 
126.;  cit.  2  Yes.  295.  8ed  vide  post, 
Ch.  16.  s.  4* 


ifaoiild  Im  sodlfld  wiA  all  po^wibk  il«Q>atek»  itt  ordar  Ifaat  <V«wy^ 
tU  portj  iB^y  be  adjuclged  a  banhnqpti  Md  a  fram/Aonal  ^^""^ 
ampmeni  «eetttod  fordiwitb  I29  bv  the  piMMf  ^f  iW 
Crowo.    Of  so  great  iiii|K>itanee»  knleedi  is  tbia  prooeedU 
ifiig  to  tbe  interest  of  the  baAkr«pt'a  general  ewditPni  that 
Lord  Eldc»}  npon  one  oocaaion  of  M%  tind  {that  of  Ces^^tf 
oai  FimeWs  banknipCcy)  did  Dot  ^sooplaia  of  beiag  lealM 
ap  in  the  middle  of  the  night  to  seal  a  aHmmsaioiit  wHb 
the  avowed  object  of  prev«Ating  ea  eatent»  -^  coDaiderb^ 
it  hia  dntjTf  a^  be  faid»  to  boU  an  even  hand  betveen  the 
Crown  and  the  subject.  (1) 
If  an  extent  b  iasued  against  one  partner,  the  Grown  can  Extent 


only  talM  the  separate  iotorest  of  the  {mrtner;  and  ihatf  ^^^ 
liable  to  the  partnership  debts*  (8)  ner. 

Whm  property  of  variom  deseription  is  adzed  under  an  Crown  has 
extent  issued  for  a  debt  due  to  the  Crown,  the  Crown  has  ^^^  ^ 
X  ri^t  to  dect  out  of  which  apecies  of  property  it  will  be 
iatisfied  ila  debt,  before  any  other  creditor  of  the  bankrupt, 
having  a  daim  or  lien  upon  any  portion  of  that  propertj(, 
can  inaist  npon  such  claim.  (S) 

Although  the  bankrupt's  effects  taken  on  an  extent  have  Anigneei 
been  sold  (under  a  vendiUoni  exponas)  in  default  of  claim,  this  ^u^^^^. 
does  not  eondude  hia  assignees ;  and  they  will  be  allowed,  ffoocb 
on  application,  to  Mter  ihw  daim,  and  plead  in  such  a  ^^  ^^^ 
case,  on  payment  of  the  costs  of  the  sale  and  the  appli* 
catioai  and  putting  the  prosecutor  of  the  extent  in  the 
saase  ntaatioo,  as  if  the  daim  and  plea  had  been  entered  in 
doe  tiBie(4);  and  the  delay  of  a  month  is  not  considered 
as  laches  on  the  part  of  the  assignees  (5),  though  any  oon«* 
aideiable  dday  will  strongly  prejudice  their  daim.  (6) 

The  prerogative  of  the  Crown  to  recover  its  debt  by  die  Of  extentt 
aummary  process  of  extent,  is  extended  as  a  privily  to  '''     * 
the  king^a  debtor,  in  order  that  the  Crown  may  be  more 


(1)  Wjfdoum*%  caie,  14  Ves,  88.  (4)  Rex  v.  Adam,  S  Pri.  39. 

(S)  Rex  T.  Sttunderum,  Wightw.        Is)  Ibid. 
SO.  (6)  Rfx  T«  J<me9, 8  Pri.  108. 


(a)  Ex  parts  Ra^/utm,  I  Roie, 

15.    17Vei«426. 
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Proem  of  speedily  satisfied  its  own  debt ;  and  this  species  of  extent 
"^  is  called  an  extent  in  aid.  Giieat  abuses,  however,  having 
been  committed  in  the  issuing  of  these  extents,  and  grievous 
injustice  often  occasioned  by  them  to  the  general  crediton 
of  a  bankrupt,  they  have  been  limited  in  their  operation 
by  the  salutary  provisions  of  a  recent  act  of  parliament} 

rettric-       passed  in  the  latter  part  of  the  last  reign.  (1)    By  this 

^^?*  ^      act  (2)  the  kincf  s  debtor  cannot  levy  under  an  extent  in  aid 
to  issuing  \  /  o  J 

thenu  more  than  the  amount  of  the  debt  which  he  himself  owes, 
notwithstanding  his  own  debtor,  against  whom  the  extent  is 
issued,  may  owe  him  a  larger  debt.  And  with  respect  to 
.  the  remainder  of  his  debt,  he  is  put  upon  the  same  footing 
as  every  other  crediton  An  extent  in  aid,  also,  cannot  be 
sued  out  by  any  (3)  simple  contract  debtor  to  the  Crown; 
nor  by  any  person  indebted  to  his  majesty  by  bond,  ibr 
paying  any  particular  daty  which  shall  be  payable  in 
respect  of  his  trade  or  calling  g  nor  by  any  sub-distributor 
of  stamps,  who  may  have  given  bond  to  his  majesty;  nor 
by  any  person  who  shall  give  bond  as  a  surety  <mly  fer 
some  other  debtor  to  his  majesty,  until  such  surety  shall 
have  made  proof  of  a  demand  having  been  made  upon 
him  on  behalf  of  his  majesty,  and  then  only  to  the  amount 
of  such  demand.  But  these  restrictions  are  not  to  afiect  a 
person,  who  may  become  a  debtor  to  the  king  as  a  ccUectof 
of  revenue^  by  simple  contract,  in  case  he  shall  be  bound 
by  bond,  or  specialty  of  record  in  the  exchequer,  for  paying 
over  to  his  majesty  the  particular  duties  which  shall  con- 
stitute the  debt,  that  may  be  then  due  from  such  poson  to 
his  majesty.  And  no  extent  in  aid  (4)  can  issue  on  a  bond 
given  by  any  surety^  for  the  payment  of  duties  due  fron 
any  insarance  company. 
To  what  In  order,  also^  to  relieve  the  bankrupt's  creditors  from  the 
dd»t8  dieir  operation  of  any  fraudulent  extent  in  aid,  it  is  by  section  1U 
confined,    of  the  new  bankrupt  law  provided,  that  if  any  real  or  per- 

(I)  57  6.3.  C.  117.  (3)  SecHtm  4. 

(9)  SectioM  I,  9,  S.  (4}  Sedkm  5. 
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sonal  estate  or  dfktB  of  any  bankrapt  be  eztended,  qfier  Proeeu  of 
be  shall  become,  bankrupt,  by  any  person,  under  pretence  '^^^^^^^ 
of  his  being  an  accountant  qf  or  id^or  to  the  kkig^  the 
commissioners  may  examine  upon  oath,  whether  the  debt 
was  due  upon  any  contract  original^  made  between  suck 
accountant  and  the  bankrupt ;  and,  if  made  with  any  other 
persony  then  the  commissioners  may  sell  and  dispose  of  the 
bankrupt's  estate  and  effects,  and  the  sale  will  be  valid 
against  the  extent  and  all  persons  claiming  under  it. 

But,  by  a  statute  passed  in  the  last  session  of  parliament  New  bank- 
(7  G.  4.  c  so.  s. l.)f  it  is  dedared,  that  the  new  statute  re-  ^\^ 
latmg  to  bankrupts  shall  not  extend  to  repeal,  alter,  or  dfect  the^ 
abridge  any  powers  or  provisioos  for  enabling  the  com-  ^^!^^^ 
missbners.fbr  the  execution  of  the  act(l),  (authorizing  the  e.84, 
adnmoe  of  money  for  carrying  on  public  works  and  fisheries^ 
and  £>r  the  employment  of  the  poor,)  or  of  any  subsequent 
acts  for  amending  or  extending  the  said  act,  to  enforce  pay* 
ment  of  any.  loan  or  advance  made  by  them,  in  case  of  the 
bankruptcy  of  any  party  to  whom- such  loan  or  advance  haa* 
heea^  or  shall  be  made,  or  in  case  of  the  bankruptcy  of 
the'suredes  of  any  such  parly. 

In  the  57  O.  S.  c  S4?.  (the  act  which  authorizes  such  ad* 
vanoes  forpublic  works  and  fisheries)  there  is  a  limiting 
clause,  that  no  person,  borrowing  money  under  the  pro- 
visions of  that  act,  shall  be  liable  for  more  than  the  amount 
of  his  subscriptions  or  shares  in  the  public  work,  for  carry- 
ing on  which  the  money  was  borrowed.  This  clause  is 
omittedin  the  subsequent  act  of  the  8  G.  4.  c  88. ;  and  it  is 
provided  in  the  last-mentioned  act,  that  all  the  enactments 
of.  the  57  G.  S.  shall  continue  in  force,  except  where  tbe 
contrary  is  expressed.  But,  though  nothing  expressly  alter- 
ing that  clause  is  mentioned  in  the  last  act,  yet  it  was  holden- 
by  the  Vice-Chancellor  to  be  quite  clear,  that  the  limiting* 
danse,  from  being  omitted  in  the  last  act,  was  intended  to 
be  repealed*  (2) 

(1)  57  G.  3.  c.  54.  WUHam  Effbrd,  uttiDgs  after  Trio. 

C2)  £&  parte  Holden^  in  re  iSir    T.  1886. 


Procv«f  ^      iA  iBUnedMite  debtor  Id  the  CnMm-^ta  wbttn  mmjt 

^^f^  had  been  p«U  by  the  district  coUectw  of  exciB^ 

y/hen  an    had  enleKediiito  the  ubimI  bond  to  the  Grown  t9  ptj  ow 

de^f  tcT  ^  9)eHey»  or  reoiit  ^lod  biIi»foff  the  amoont  wkhutant^ 

theCrown  ena dey» after  the  recdfit  of  it -^ b  not  codded  to  me  Ml 

octent  in"  w«  etr/^a^  «e  at c^  unless  there  has  been,  in  point  of  fid,  • 

aid.  UteraLbreaehofdie  condition  of  the  boad:.(l)  BntdieGooit 

eff  Exehequcr  will  not  interfere^  on  the  bdialf  of  the» 

signees.  of  a  bankrupt),  to  set  aside  an  extent  in  aid,,  if  Aoi 

ia  any  doubt,  whether  there  i&  a  debt  doe  from*  the  psoee- 

cutocsrof  the  extent  to  tfae^  Coown,  or  not»(2) 

OfvnAm^      Money  collected  fov  the-  ItmA  imot  hk  dka  haaia  ef  lb 

^tb^»mt  <^^U^tof »-  ^  ^  ^<^ht  doe  tor  the  Idngr;  aadr  *  wammt  toft 

mbuomun)  the  (WHSHmifisioners  of  the  lead  tax,.  <afggiiferi'ftg^&wg«thesgy' 

^eland  q^^^  ^i  ^^^  ^  poopesty,.  though  it  be  not  rtmmi 

entU  aftair  the  assignment.  But  the  waivant  e£  ihe  to» 
missioMnSiisnotequalin  itsopceadoato  tlnttoiaDeileiitf 
fiMT  it  mlgr^  binds  the  goods;  from  tfaar  time  qf  sfWR^  aod 
9et:froe«  ^  date  of  the warrantb. (S^^  After  ^t^aeoAx^ 
o£  a  wemtti^  if  the  ^eotsL  seized  under  k.  are.  iasaffiacat 
to  pay  the  whole  debt  due  to  the  Csown^  an  eatest  m^ 
a^o  itoo#  for  the  same  d^t«  (4) 
Af  to  a  A  mere>  recogmtance  (thooghi  a  debl  upon  recosd  das  to 

f^'^offA'     j}^  Crown)'  has  no  operatumi^n  the  bankrupt's  piopei^V 

until  some  process*  of  seiaune  isi  issued  upon  it.  (5) 

As  to  lien       ladepeadontly  of  the  rights  which  the  Grown  posseawi 

fora^  egaiost its ^€fi^a2 dfi«or  by  poocen of .  extent,  the difleraot 

duties.       £rcSM^  acta  (imposing  dutiiss.on  Yariooa  articles)  give  it»  n 

most  cases^  an  absoliile  Uon  upon  the^ni^^  ainito*  of  Ae 

difligr^and  the  ntensiU  employed  in  the  manofactuxe  of  it 

Thusy  where  an  infi>rmatioa  was  eodiihited  against  a  csadle* 

maker  (though  after  a  comaaission  <tf  bankruptcy  had  iaued 

agaannl.him,  and  eswn  after  aea^ment)  for  noo-paytKMDt  sf 

'1)  Hat  v.  Tarkon,  9  Pri.  647.  (4)  Rex  v.  Jona,  sopM. 

sS  Evttfu  V.  SoOv,  9  Pri.  5S5.  (5}  Ex  parte  Usker,  I  BaO&B. 

[51  Brauey  y.  Samwih  3  S(^  197.  1  Rose,  966. 
sn; 
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diet  flil  the  c&ndiei^  materialr^  and  vtauSs  in.lhe  hands  of 
the  assignees  were  liable  to  the  payment  of  the  donblb 
dniies.  (1)  So^  wbsse  mdt  duties,  weie  inipaidr  at  the  tune 
o£  die  exeeodoa  of  the  asflgmnent^^  the  nak  in  the  hands 
ef  tfaft  assignees  was  held  ta  be  sokgect  tO)  thn  payment  of 
the  dades^  andlnUe  t»  be  seined  under  an  eatena  issued 
after  that  date,  of  th&asaignnent.(^)' 

Bnt^aatheliengiifenundeff  the.EBeiae:n6lB;isionfy<i]psn  lA&rmfy 
dK^psfttadbr  goods  or  aitides,  to  which  the  doty  attachesi-^  ^^^^ 
ft  waxvanl^  diereliMce^  to  levy  a  duty^  or  a  penalty!,  upon  a  whichduty 
banksnp Ar  goods  g/aierwlfy  {qfter  die  commianinness^  ssnigi^  attaches. 
Bent)' IB  bad^  -^  and  will  nob  jnstify^  erea  ai  seouxe  of  tbe 
seiy  articita^  tan  which  thadnty^  or  the  penalty^  does  reriljr 
attad^   Tbus^  where  a  aaap«maker  incnrtedi  a  foribtUiim  for 
concealing  soap  contrary  to  the  1  O.  !•  c  36.  s.  2. ;  and  on 
his  becoming  bankraptf  a  pvovisionBl'  assignment  of  his 
estate  was  executed,  and  afterwards  the  soap  was  con« 
demned,  and  the  bankrupt  convicted ;  —  a  warrant  to  levy  a  general 
on  his  goods  generalfy  was  held  ill^l,  as  being  a  warrant  ^P"y^ 
against  att  the  bankrupt's  goods,  when  only  some  of  them  ttS^^n 
were  liable.  (S)     So,  where  under  the  S  G.  4?.  c.  95.  s.  10.,  ^  S<^^ 
the  Crown  had  a  lien  on  certain  stage-coaches,  horses,  8cc^     ^^* 
in  respect  of  duties  acci^ng  thereon,  —  it  was  held,  that 
such  lien  only  extended  to  the  particular  duties  on  each 
coach,  &c.,  and  not  to  the  general  stock  of  the  party.  (4) 

In  the  case  of  assessed  taxes  being  in  arrear  from  the  Lien  for 
bankrupt (5), — his  goods  and  chattels,  before  removal  by]the  f^T^ 
assignees,  are  liable  to  the  collector  for  all  arrears  of  duties  able  for 
due  at  the  time  of  their  taking  possession  of  the  goods,  or  ^^  y^^* 
which  shall  be  payable  for  the  year%  in  which  they  shall 
so  take  possession.    If  the  duties  are  claimed  for  more 

(1)  Slracey  v.  Hvke^  S  Doug.        (3)  AnuUm  v.  Whitehead,  ST.R. 
411.  456. 

(s)  AUomev  Genend  v.  Senior^       (4)  In  re  Day^  1  MKHeU.  &  Y. 
and  R€M  v.  FmoUr^  S  Doug.  416.      S84. 

(5)  43  G.  5.  c.  99.  9. 37. 


498'  OV  TBE  ▲fSiomtBHT,  ft&       [CLlLFtS. 

Froomrf  thsD  one  year,  die  assigMes  may  tike  the  goods  on  pijmg^ 
^f^^*  the  collector  one  yeai^s  dades ;  and  if  they  refuse  to  dod»K 
then  tbe  collector  rnvj  distrain  Snt  the  whole  airem  of 
duties. 
AB^pieei        Where  an  atym/  agent  beeame  bankrupt,  the  asogoees 
of  army      were  held  bound  to  render  ui  account  to  die  Crownof 
bound  to     nndaimed  hnlances  (remaining  in  the  hands  of  the  bank- 
render  MS-  nipt)  on  money  intrusted  to  and  received  by  him,  on  ao> 
undaimed  com^^  of  officers  belonging  to  the  several  rf^pmaits  fcr 
Maacsk     which  he  was  agient,— and  also  a  statement  of  their  names 
and  ranks^  and  that^  for  any  period  of  dme  during  die 
agency^  however  remote ;  which  accounts  the  Crown  k 
endded  to  demand  firom  any  agent  underthe  45  G.  S.&5& 
And  the  attomey^^general  may  compel  the  assigni^  la 
furnish  such  an  account,  by  filing  an  infermatioii  sgainst 
them  and  the  bankrupt  in  the  Court  of  Exchequer.  (1) 

(1)  Mprney  Gemnd  v.  Bo$$^  s  Pri.  1SK>.. 
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CHAP.  XII. 


OP  THE  BIYIDEND. 


Sect.  1.  Ofthefira  Dhidend. 

2»  Of  the  second  and  the Jinal  Dividend. 

3.  Of  unclaimed  Dividends. 

4»  Haw  a  Dividend  is  to  be  reooroered. 


SicriOM  !• 

OftheJ&st  Dividend. 

ijY  sedian  107*  (1)  the  commissioners  are  directed,  not  When 

sooner  than  four,  nor  later  thaa  twelve  calendar  months  ^^^^^ 
/        1     .      .  to  be 

from  the  issuing  of  the  commission,  to  appoint  a  public  made. 

meeting,  (whereof  twenty-one  days'  notice  is  to  be  given  in 
the  Gazette)  to  make  a  dividend  of  the  bankriqpt's  estate ;  at 
which  meeting  all  creditors,  who  have  not  before  proved 
their  debts,  are  entitled  to  prove  them ;  and  the  commis- 
sioners are  then  to  order  such  part  of  the  net  produce  of 
the  bankrupt's  estate  (in  the  hands  of  the  assignees)  as  they 
shall  think  fit,  to  be  forthwith  divided  amongst  such  cre- 
ditors as  have  proved  debts  under  the  commission,  in  pro* 
portion  to  their  respective  (2)  debts.  One  part  of  the  order  How  order 
for  the  dividend  must  be  filed  amongst  the  proceedings  ^^ 
under  the  commission,  and  another  part  is  to  be  delivered 
to  the  assignees;  and.it  must  contain  an  account  of  the 
time  and  place  where  it  is  made,  of  the  amount  of  the  debts 

(1)  This  section  is  taken  chiefly        (S^  And    see   Lord   Louehbo- 
^m  the  5  G.  S.  c.  30.  s.  35.,  the    rougVs  General  Orders  8th  March 
only  dilference  beings  that  the  com-    1 794. 
iwkmert  are  (Orected  to  make  the 
<findend,  instead  of  the  assignees. 
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PSrt^diw-  proved,  and  of  the  money  remaining  in  the  bandt  of 
*  the  assignees  to  'he  divided;  —  as  well  as  how  mndi  in 

the  pound  is  then  ordered  to  be  paid  to  every  creditor,  and 
of  the  money  allowed  by  the  commissioners  to  be  retained 
by  the  assignees,  with  dieir  reascms  for  allowing  the  same 
to  be  so  retained.     The  aaaignaes  are  then  forthwith  to 

R®cdpt>      make  the  dividend,  and  to  take  receipts  (in  a  book  to  be 

yidend.  ^^^P^  ^^^  ^^^  purpose)  fSrom  each  creditor  for  the  dindeod 
received.  The  order  of  the  coannissioners,  and  the  receipt 
of  the  creditor,  will  be  a  discbarge  to  every  assignee^  for  so 

Assignees'    much  as  he  shall  pay  pursuant  to  such  order.    Bat  no 

accounts     dividend  is  to  be  declared,  unless  the  accounts  of  tbe 

to  be  first 

audited,      assignees  have  been  first  audited  (1)  by  the  commissioners 

in  the  manner  directed  by  die  106th  section ;  nor  unless 
the  assignees  shall  deliver  in  a  statement  upon  oath  of  all 
money  received  by  them,  pursuant  to  the  directions  con- 
tained in  the  same  section.  (2) 
Not  coih^       The  assignees,  therefore,  cannot  be  compelled,  and  indeed 
pelkble      ^^  j^^^  incompetent,  to  make  a  dividend  of  the  bankrapf  s 
four  estate,  befi)re  the  expiration  cXJbur  calendar  monSa  from 

months  to   ibe  commission.  (S)     But  after  that  time,  if  thqr  hine  suf- 
dividend,     ficiqnt  ftmds  in  their  hands,  it  is  their  duty  to  apply  to  the 
tomroissioners  to  appoint  a  meeting  (4)  to  declare  one;^ 
^  though  the  precise  time  (until  the  expiration  of  twdfe 
calendar  months  from  the  issuing  of  the  commission)  most 
rest  with  the  assignees*  (5) 
How  to  If  the  asHsignees,  after  the  expiraticm  of  four  m^mths^ 

S?M^to"  ^''^^  ^  ""^®  *  dividend,  they  are  bound  to  aoeoont 

mak^  »      SBlis&clorily  for  such  (6)  refusal ;  and  if  th^  do  nol^  sny 

dividenl.    ^gc^ja^x  (who  has  proved  a  debt)  may  apply  to  the  commis- 

sioners  to  appomt  a  meetingi  for  the  assignees  to  show 

(1)  This  is  taken  fron  the  49  O.S.    town  commission)  is  now  heU  tt 
c.  131.  s.  5.  the  new  Court  of  Commissioiien 

(2)  And  see  ante,  page  387.  of  Bankrupts  in  BasinghaU-street. 
f5^  Cooper  yr.  Pepyty  1  Atk.106.        (5)  Trevci  v.  Tourmend^  i  Bro. 
(4)  The  meeting  to  declare  a    385. 

dividend  (as  well,  indeed,  as  all  (5)  Ex  parte  Grotvenor,  U  Vo- 
other  public  meetings  under  every    590. 
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cause  why  they  refixse  to  make  a  d!yidend(l);  and  the  Fintdim' 
sammons  and  the  meeting  may  be  had  without  any  ex-  ^^__ 
pense  to  the  creditor  (2) ;  as  it  is  the  practice  of  the  Com- 
missioners in  London  to  take  no  fees  for  such  meetings.  (3) 
Tlie  meeting  to  shew  catse  is  not  advertised,  but  the  as- 
signees are  merely  priirately  summoned  before  the  commis- 
sioners. If  the  commissioners  decline  to  appoint  such 
meeting,  or  the  assignees  refuse  tb  obey  the  commissioners' 
order  to  make  a  dividend,  the  Lord  Chancellor  will  then, 
upon  petition,  order  the  assignees  to  attend  the  commis- 
sioners, and  direct  the  latter  to  declare  a  dividend,  ii^  upon 
examining  the  accounts  and  the  assignees  upon  oath,  they 
find  there  is  a  sufficient  fund.  (4) 

The  Lord  Chancellor  may,  in  his  discretion,  postpone  Lord 
the  dividend  beyond  the  time  limited  by  the  statute ;  but  £Jf"* 
he  win  not  do  so,  unless  fully  satisfied  that  the  postpone-  postpone 
ment  will  be  for  the  general  benefit  of  all  the  creditors,  ^^^ 
and  that  the  parties  applying  for  the  postponement  have  a 
right  so  to  apply.  Therefore,  where  a  petition  was  presented 
by  creditors  of  surviving  partners,  that  the  dividend  might 
be  postponed,  tmtil  those  (who  were  also  creditors  of  the 
deceased  partner,  and  who  had  filed  a  bill  against  his  re- 
presentatives, for  an  account  of  his  assets  and  payment  of 
their  debts)  should  have  gone  in  under  the  decree;  —  the 
Lord  Chancellor  dismissed  the  petition,  on  the  ground, 
that  there  was  no  equity,  in  the  creditors  of  the  surviving 
partners,  to  make  such  an  application.  (5) 

If  the  assignees  neglect  to  make  a  dividend  in  proper  Penalty 
tim^  and  wilfully  retain  or  employ  any  monies  of  the  ^"assig- 
bankrupt's  estate  to  the  amount  of  100/.  for  their  own  be^  ing  money 
nefit,  they  are  chargeable  with   interest  at  the  rate  of  }"  ^^^ 
20/.  per  cent,  on  all  such  money,  for  the  time  during  which 
It  has  been  so  retained  or  employed.  (6)     And  they  have 

(1)  And  see  General  Order,  8th  (4)  Ex  parte  Whitchurch^  1  Atk. 
March  1794.  91. 

(2)  1C.B.L.  521.  (5)  Ex  parte  KcndaU,  1  Rose, 

(3)  Eden,  555.  71.  17  Ves.  514. 

(6)  Section  104.;  and  see  ante,  558. 
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been  chai^ged  with  commoo  ioterestf  though  the  money 
has  lain  at  a  banko-'s,  and  they  have  not  been  paid  intoest 
for  it.  (1) 

Where  a  daim  has  been  properly  entered  on  the  pro- 
ceedings, the  person  making  the  daim  is  entitled  to  have  a 
dividend  reserved  upon  it;  bat  sadi  dividend  must  be  re- 
tained by  the  assignees,  until  the  daim  is  duly  substantiated 
as  a  debt  (2) ;  and  at  a  second  or  final  dividend,  the  claim, 
if  not  substantiated,  should  be  struck  out  (S) 

If  a  creditor  has  been  permitted  to  prove  upon  an  in- 
strument of  larger  amount  than  his  real  debt,  he  will  not 
be  entitled  to  reodve  dividends  to  a  greater  amount,  than 
upon  the  real  debt  due  to  him.  (4)  And  if  the  consider- 
ation, of  bills  of  exchange  proved  under  the  commis- 
sion, is  other  bills  given  by  the  creditor  to  the  bank- 
rupt, the  payment  of  the  dividend  must  be  stayed  upon 
his  proof,  until  the  extent  of  his  real  daim  against  the 
bankrupt  is  ascertained  (5) ;  or  the  proof  must  be  reduced 
pro  tanioy  if  he  has  already  received  part  of  his  debt  upon 
any  other  security. 

If  a  creditor  has  obtained  an  unfiur  possession  of  the 
bankrupt's  property,  his  share  of  the  dividend  may  be  re- 
tained, until  he  gives  up  the  property.  (6)  And  as  a  cre- 
ditor, by  proving^  has  submitted  himself  to  the  jurisdiction 
in  bankruptcy,  the  Lord  Chancellor,  when  he  directs  a 
debt  to  be  expunged,  has  power  to  order  any  dividend  that 
has  been  received  under  it  to  be  refiinded,  (7) 

The  solicitor's  charge  for  computing  the  dividends,  and 
preparing  and  copying  a  Ust  of  the  debts,  will  be  allowed 
in  the  assignees'  accounts. 

It  is  somewhat  doubtful,  whether  an  assignee  haa  a  right 

(1)  HUkitrd'9  case,   1  Ves.  89.  (5)  Ex  parte  Omtricarde,  1  C 

Treves  v.  Townsendt  1  Bro.  384,  B.  L.  160. 

(8)  And  see  ante,  page  307.  (6)  Ex  parte  SmUk,  5  Bro.  46. 

(5)  1  Christ.  B.  L.  562.  (7)  Ex  parte  Bwn.    Ex  parte 

(4)Expartei^»lC.B.L.156.  Dewdmey,  2  Ro»^S9.  note. 
Ex  parte  Crotdev,  ibid.  157.    Ex 
parte  Blwam^  6  Ves.  449.  600. 
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to  retain  a  dividend,  as  a  set-off  against  a  private  debt  due  ^^M  tBm- 

to  him  firom  the  creditor.    There  have  been  different  de-    

cisions  upon  this  point.    Lord  Talbot  permitted  an  as*  can  set  off 
signee  to  exercise  this  right  of  setoff  (1);  — but  Lord  l^^^ 
Hardwicke  refused  to  do  so,  saying,  that  he  would  not  debt  due 
allow  the  assignee  (who  was  an  officer  of  the  commission)  tohimselC 
to  stop  a  person's  share  in  the  dividends,  on  account  of  his 
own  private  debt  owing  to  him  from  that  person ;   for  that 
be  had  hb  remedy  at  law,  and  ought  not  to  blend  his  own 
private  affiurs  with  the  commission,  to  which  he  was  only 
a  trustee.  (2)    And  in  a  recent  case  before  Lord  Eldon, 
where  one  of  two  assignees  claimed  to  set  off  a  private 
debt  of  his  own  against  the  dividend ;  —  upon  a  petition 
that  the  assignees  might  be  ordered  to  pay  the  dividend. 
Lord  Eldon  would  not  allow  the  set-off,  on  the  ground 
that  the  dividend  was  due  Jrom  two  assignees,  and  the  debt 
only  due  to  one;  — but  he  made  no  observations  on  the 
previous  decisions.  (3) 

Where  a  banker  to  the  estate,  being  also  a  creditor  of  Where  the 
the  bankrupt,  becomes  bankrupt  himself  his  estate  is  not  ^|^^  ^ 
endtled  to  any  dividend  on  his  debt  proved  under  the  becomes 
commission,  until  the  whole  monies  received  by  him,  as  bankrupt. 
banker  to  the  estate,  have  been  (4)  accounted  for. 

Neither  an  assignee,  nor  the  solicitor  under  the  commis-  As  tofmr- 
sion,  is  permitted  to  purchase  a  dividend  for  his  own  be-  ^^^^^ 
nefit  (5) 

The  Lord  Chancellor  cannot,  in  a  proceeding  by  bittf  How  order 
reverse  the  order  of  the  commissioners  for  a  dividend,  the  ^^  ^ri- 
only  course  being  by  petition  in  bankruptcy.  (6)  revened 

(1)  Ex  parte Noekoid,  l  C.B.L.       (4)  Ex  parte  BM,  19  Yes.  sas. 


(2}  Ex  parte  WkUe^  1  Atk.  90.  (6)  Clarke  v.  Caproth  a  Ves.  jun. 

C3)  Ex  parte  £nuv,  Whitm.B.L.    66S. 


is)  Ex  parte  JameSy  8  Yes.  350« 
6)         -        - 
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Section  II. 

Q^  the  second  and  thejbud  Dividend. 

Whoi  By  section  109^  if  the  bankrupt's  estate  shall  not  have 

h^^^  been  wholly  divided  upon  the  first  dividend^  the  commis- 
pointed,      sioners  are  directed,  within  eighteen  calendar  months  after 
the  issuing  of  the  commission,  to  appoint  a  public  meetixig 
(of  which  twenty-one  days'  previous  notice  is  also  to  be 
given  in  the  Gazette),  to  make  a  second  dividend  of  the 
»  bankrupt's  estate,  when  likewise  all  creditors  may  prove 

their  debts,  who  have  not  previously  proved  them.    The 
commissioners  are  then,  after  auditing  the  accounts  of  the 
assignees,  (as  directed  by  the  I06th  section  {I))  to  order 
the  balance  in  their  hands  to  be  forthwith  divided  amongst 
Second       such  of  the  creditors  as  shall  have  proved  their  debts;  and 
to^be^aoal   ^^^  second  dividend  is  directed  to  be  final,  unless  any 
e^vept        action  at  law  or  suit  in  equity  be  depending,  or  any  part 
^  ^*         of  the  estate  be  standing  out,  or  not  sold  or  disposed  o^ 
or  unless  some  other  estate  or  efiects  of  the  bankrupt  shall 
afterwards  come  to  the  assignees ;  in  which  last  cases  they 
are  directed,  as  soon  as  may  be,  to  convert  such  estate  and 
efiect;s  into  money,  and  within  two  calendar  months  after 
the  same  shall  be  so  converted,  to  divide  the  same  in 
mann^  before  mentioned. 
When  When  creditors  prove  their  debts  in  the  first  instance  at 

m^ving^at  ^^^  meeting  for  the  second  dividend,  it  must  be  upon  the 
meeting  terms  of  not  disturbing  the  former  dividend ;  but  it  is  in« 
^vidrad^  cumb«it  on  thew  to  explain  why  they  have  not  sooner 
D»y  re-  proved,  and  if  the^  can  reasonably  account  for  the  ddby, 
ceive  the     ^^^  ^|]|  ^^^  ^  admitted  to  a  participation  in  the  fonner 

dividend,  before  the   commissioners  proceed  to  make  a 
second.  (2)    This  indulgence  was  not  formerly  granted,  it 

rn  See  ante,  pa.  327.  Ex  parte  iSftfex,  i  Atk.  908.   In  re 

(s)  Ex  parte  Long^  2  Bro.  50.     Wheeler,  1  Sch.  &  Lef.  S49. 
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bmigoouideied,  that  oraditon(wlio  had  iiot{»nyrdd^^^^  FimiSn^ 
a  dividend)  could  only  be  paid  JiOure  dividends  paripatm  ^^__ 
with  the  vest  of  the  crediloisi.  The  stiict  and  legidar 
mode^  of  bong  admitted  to  reeeive  fimner  dividends  i%  hjr 
petition  to  the  Lord  Chanoellor  (I);  bnt  it  b  the  praetiee 
fixr  the  4XHnmiaakweig»  without  an  ovder,  fint  to  ditect  the 
creditor  to  be  paid  the  former  diyidendy  and  then  to  diiect 
a  general  distcibulicNi  of  the  residae  of  the  bankrupt's 
eflEects.  (2)  When  the  assignees  pay  ibnner  dividends 
lo  any  creditors  subseqnendy  proving^  without  the  order 
of  the  Lord  Chancellor)  ihey  must  also  pqr  them  to  every 
od&er  cnditor  in  the  same  situation.  (J) 


Section  III. 
Of  undaimed  Dividends. 


By  sedion  110.  it  is  provided,  that  an  account  of  all  Atognees 
unclaimed  dividends  to  the  amount  of  6Ql*  remaining  in  ^  acconnt 
the  hands,  or  in  the  order  and  disposition  of  the  assignees,  of  them  at 
shall  be  filed  in  the  bankrupt  office  within  six  months  after  ^Loffice. 
the  act  shall  have  taken  effiaot,  or  within  two  ^H^l^n^Uy 
months  after  the  ezpiradon  of  one  year  from  the  dedar* 
atioii  sod  order  of  payment  of  sued  dividends.    The  ac* 
cooiit  most  ecmtain  the  names  of  the  creditors,  to  whom 
audi  unclaimed  dividends  am  due  respectively,  as  well  as 
the  smouat  of  sndh  dividends;  and  it  must  be  signed  by 
tlw»  assiinHiBS*  <twH  attested  odier  bv  the  iwjifitor  to  the 
eommissioBb  or  the  solicitor  to  the  sssignnen.    In  debnlt  of  orlialdeto 
the  assignees  rendering  such  account,  they  are  chargeable  ^  P*>^^* 
with  5per  <ent.  interest  upon  such  unclaimed  dividends, 
to  be  computed  from  the  time  that  the  account  is  directed 
to  be  filed,  for  so  long  as  such  dividends  shall  be  letained, 

(I)  Bk  peite  Lamg^  S  Bro.  50.  (3)  Ex  parte  Long,  8  Bio.  50. 

(s)  1C.B.L.  5SI. 
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and  with  8ach  further  sum,  not  ezceediiig  in  the  whole  SQL 
per  cent,  per  annum)  as  the  commissioners  shall  think  fit 
The  Lord  Chancellor,  or  the  cominisstoner8»  mi^  order  the 
investment  of  any  unclaimed  dividends  in  the  public  fiindsi 
or  any  government  security,  for  and  on  aoooantof  the 
creditors  entitled,  and  subject  to  the  order  of  the  Lord 
Chancellor,  who,  if  he  shall  think  fit,  may  (after  the  sane 
shall  have  remained  unclaimed  for  the  space  of  three  yem 
from  the  dedaratton  of  sach  divideaids  by  the  commit 
doners)  order  the  same  to  be  divided  amongst  the  odier 
creditors ;  and  the  proof  of  the  creditors,  to  whom  such  <fi- 
vidends  were  all6tted,  will  from  thenceforth  be  oonsidoed 
as  void  pro  ianto;  renewable,  however,  as  to  any  future 
dividends,  so  as  to  place  them  pari  passu  with  the  other 
creditors  —  but  not  to  disturb  any  dividends  which  shall 
have  been  previously  made* 


Section  IV. 

Ham  a  Dividend  is  to  be  recooered. 

The  creditor  might  formerly,  afier  a  dividend  was  de« 
clared  by  the  commissioners,  either  bring  an  actkm  of 
assumpsit  against  the  assignees  for  the  recovery  of  it(l); 
or  petition  the  Lord  Chancellor  for  an  order  on  them  to 
pay  it.  (2)  But,  as  assignees  wore  frequently  put  to  ocm- 
sidiBrable  expense  and  inconvenience  in  applying  to  the 
Lord  Chancellor  to  stop  proceedings  at  Uiw,  when  there  was 
an  equitable  defence  to  the  daim  of  the  creditor  for  the  divi- 
dend, it  was  considered  by  Lord  Eldon  {S)  (before  indeed 
the  passing  of  the  recent  statute),  that  there  would  be  great 
convenience,  in  the  creditor  being  confined  to  die  ezdusive 
jurisdiction  of  the  Lord  Chancellor ;  because  then  the  l^al 

(I)  Broumy.BiUlen,  Doug.39S.        (2)  Ex  parte  WMte.^l  Atk.  90. 
^"^  V.  SmUh,  I  C.B.L.  581.  BMop  v.  CSbm^  3  Atk.  691, 

(S)  1  Rose,  458. 
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demand,  and  the  equitable  opposition,  w6uld  be  considered  Ho^f^ 

and  disposed  of  together.    It  is,  therefore,  now  provided     .' 

by  the  llli^A  seciion  of  the  new  act,  that  no  action  for  a 
difidend  shall  be  brought  against  the  assignees;  but  if  they  DiviAond 
refiise  to  pay  any  dividend,  the  Lord  Chancellor  may,  upon  ^°^^^^ 
petition,  order  payment  thereof  widi  interest  for  the  tiofe  hjpeti- 
that  it  has  been  withheld,  together  with  the  costs  of  the  ^*^'"* 
application. 

This  clause,  however,  does  not  enable  the  assignees  to  The  order 
resist  the  payment  of  a  dividend  upon  a  debt  duly  proved  ^  ^'c 
under  the  commission,  any  more  than  they  could  formerly  fident  to 
in  an  action  at  law ;  therefore,  if  there  is  any  objecHon  to  ^tabliah 
the  dAt^  upon  which  a  petition  is  presented  to  be  paid  a  tione^' 
dividend,  the  assignees  should  previously  present  another  case, 
petition  to  the  Chancellor  to  expunge  or  reduce  the  debt(  1); 
or,  at  any  rate,  apply  to  the  conimissioners  to  do  so  (under 
the  power  given  to  them  by  the  new  act)  (2)  previous  to  the 
hearing  of  the  petition  of  the  creditor.     For»  upon  any 
petition  to  pay  dividends  upon  a  debt  proved,  the  order  of 
dividend  wilt  be  received  as  in  itself  establishing  the  pe- 
titioner's case ;  nor  is  it  indeed  a  complete  answer  to  the 
application,  that  a  petition  has  been  even  presented  by  the 
assignees  for  the  purpose  of  expunging  the  proof,  and  is  in 
the  Lord  Chanoelloi^s  paper  (S) ;  though,  if  the  assignees 
have  really  any  equity  to  resist  the  payment  of  the  dividend, 
the  Lord  Chancellor  will  in  such  a  case  either  delay  the 
order  for  the  pa}rment  of  the  dividend  (4) ;  or  if  he  makes 
the  order,  he  will  reserve  the  question  of  costs  until  the 
hearing  of  the  petition  by  the  assignees.  (5) 

The  assignees  are  not  justified  in  delaying  the  payment  When 
of  dividends,  on  the  ground  that  notice  has  been  given  onlydday 

them  by  a  third  person  of  a  claim  upon  the  dividends,  if  meat  jus- 
tified. 

(1)  Ex  parte  Whitende,  1  Rose,    163.   Ex  parte  Aikimon,  9  Ves.  & 
319.    Ex  parte  Irojr^,  Buck,  456.    B.  14. 

Ex  parte  AtkimoH,  5  v.  &  B.  IJ.  (4)  Ex  parte  Hodget,  Buck,  534. 

(2)  Vide  Section  60.  ante,  146.  (5)  Ex  parte  WhitweiL  Ex  parte 

(3)  £x  parte  WhUweU,  3  Rose,    Atkinton,  supra. 
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^^1^     no  petilkio  has  been  preoenled  by  such  claiouHifc  iridm 

*    jeftfonahle  period  after  such  notice.  (1) 

When  ere-  A  creditor  ie  not  entitled  to  interest  upon  his  dindeod 
tied  lo^^  nnder  the  above  section  of  the  acl^  unless  he  has  sctnllj 
intvest  on  (gjpUed  to  the  assignees  for  the  payment  of  it,  and  tk; 
^^"'^^'^    ham  refiised,  or  omitted,  to  pay  it.  (2) 

(1)  Ex  parte liiiof9i,l  Mad  605.       (2)  Waekerhaikr.  PomO^M, 
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OF  THE  BANKRUPT. 


Sect.  L  Of  the  DuHes  of  the  Bofiknipt^  and  herein  of  hk 
Surrender. 
%  Cfihe  ExanUnation  qfihe  Bankrupt. 

3.  (^  the  Bankrtqffs  Anewers. 

4.  Of  commuting  tie  Banhnqat^  mnd  (fihe  Bemedks 

for  his  Discharge. 

5.  Of  the  Banhn^s  Sights  andPriM^es: 

1.  Of  his  PrivQege  from  Arrest. 

2.  Of  his  Maintenanee  dnring  his  Esa^ 

mination. 

3.  Of  his  AUawanee  under  ihe  Ommimkm. 

4.  Of  his  Bight  to  the  Surjius. 

5.  As  to  his  Bight  to  acquire  Propertjf  b^ 

fore  obtaining  his  Oertplcate. 

6.  Of  Actions  at  Lam  by  and  against  an  uneertiji- 

cated  Bankrupt. 

7.  QfSuitsin 


Section  L 
Qfihe  Duties  of  the  Bankrupt^  and  herein  of  his  Surrender. 

Apter  a  partjT  is  declared  a  bankrupt,  the  first  duty  re-  Ptaaliy 
^nied  of  him  is,  to  surrender  himself  to  the  conumssioiien.  incuned 
Por,by«c/&nll2.ofthenewact.ifaftersuchdeclaration  Sj^tf' 
he  shall  not,  before  three  o'clock  (1)  npon  the  fisrQ^second  mrender- 
%  (after  notice  thereof  in  writing  left  at  his  usual  place  of  "** 

(1)  The  act  does  not  apedfy  whether  A.M.,  ot  P.M. 
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abode^  or  personal  notice,  in  case  he  be  then  in  prison,  and 
after  notice  also  given  in  tlie  London  Gazette  of  tbeissmng 
of  the  commission,  and  of  the  meetings  of  the  commis- 
sioners} surrender  himself  to  them,  and  sign  or  sobscribe 
such  surrender,  and  submit  to  be  examined  before  them 
from  time  to  time  upon  oath,  (or,  being  a  Quaker,  apoo 
solemn  affirmation)  —  he  is  liable  to  be  convicted  of  feioDy, 
aftd  may  be  transported  for  life  (1 ),  or  for  a  term  not  less 
than  seven  years;  or  he  may  be  imprisoned  and  kept  to 
hard  labour,  for  any  term  not  exceeding  seven  years. 

If  the  bankrupt  is  in  prison  under  any  process  or 
sentence,  and  is  desirous  to  surrender,  the  new  statute 
provides  (2),  that  he  may  be  brought  before  the  commb- 
sioners  (by  their  warrant  directed  to  the  gaoler)  at  the  ex- 
pense of  the  eslateb  (S)  And,  where  a  bankrupt  in  prisoo 
for  debt  is  enUtled  to  be  carried  before  the  commissioDers 
to  enable  them  to  take  his  surrender,  an  order  will  bemsde 
for  his  doing  so,  notwithstanding  he  may  upon  a  sommtfj 
application  obtain  his  discharge.  (4) 

By  secHtm  118.  of  the  new  act,  the  Lord  Chancdlor  may 
enlarge  the  time  for  the  bankrupt's  surrender  for  sod) 
period,  and  a&ofienashe  shall  think  fit (5),  so  astheonk 
for  such  enlaigement  be  made  six  days  at  least  before  the 
day,  on  which  the  bankrupt  ought  to  have  surrendered.  (6) 
Theapplication  for  this  purpose  is  made  by  presentinga  short 
petition  to  the  Lord  Chancellor,  and  the  order  b  drawn 
up  at  the  bankrupt  office,  without  mentioning  it  in  court. 

authority  to  ocder  hia:i  to  be 
brooght  before  them,  bat  vcR 
obliged  to  take  his  sumoder  in 
prison. 

(4)  Ex  parte  Emery,  Back,  527. 

(5)  Uaaer  the  6  G.  s.  c.  sa  s^3. 
the  Lord  QumceUor  coold  ooh 
enlarge  the  time  for  filly  duj^  ^ 
there  could  only  be  one  toch  o- 
laigement 

C6)  And  see  ex  parte  Du  Frtmy 
lRo8e,911. 


(1)  The  punishment  of  death, 
which  was  infficted  by  the  former 
statutes  (4 & 5  Ann.  5G.1.  5G.S. 
C.30.  S..1.)  for  not  surrendering  to 
a  commission,  was  abolished  by 
the  1  G.  4.  Cm  115.,  and  that  of 
transportation  substituted. 

(2)  Section  \\9. 

(3)  And  see  Spemoe  v.  JonMy 
5B.&A.705.  Before  the  49  G.  8. 
c.  121.,  if  the  bankrupt  was  in  ex- 
ecution, the  commissioners  had  no 
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The  assignees,  however,  ought  not  to  apply  fpr  such  an  AiitvMfer* 
Older,  if  the  bankrupt  is  ready  and  willing  to  surrender.  (1)    "**"" 

The  bankrupt  may  surrender,  if  he  chooses,  at  a  private  Baokrapt 
meeting  of  the  commissioners  at  any  time  before  the  forty-  r^^^j^ 
second  day;  and  it  is  his  interest  as  well  as  hb  duty  to  before  the 
surrender  as  early  as  possible ;  for,  by  doing  so,  he  will  be        ^^* 
entitled  to  protection  from  arrest  until  he  has  passed  his 
last  examination.  (2)    But,  though   the  bankrupt  choose 
not  to  surrender  until  the  very  last  minute  of  bis  time,  the 
commissioners  have,   nevertheless,  authority  to  summon 
and  examine  him  in  the  intermediate  period,  touching  his 
esUte  and  effects.  (3) 

If  the  bankrupt  does  not  surrender  himself  within  the  Conse- 
limited  time,  namely,  before  three  o'clock  on  the  forty*-  ^mbldSito 
second  day,  and  has  obtained  no  order  for  his  surrender  surrender, 
being  enlarged,  he  is  warned  to  surrender  by  the  mes- 
senger in  the  usual  form  of  proclamation.     But  the  omission  Must  be 
to  surrender  must  be  wilful^  in  order  to  render  it  a  felony  (4);  ^^  ^ 
for  an  involuntary  neglect  in  this  respect  will  not  subject  a  felony, 
lum  to  the  penalty  inflicted  by  the  statute*    Therefore, 
vhere  the  bankrupt  makes  an  attempt  to  surrender,  and  is 
oot  able  to  do  so,  by  the  commissioners  neglecting  to 
attend  (5)  —  or  if  he  is  prevented  from  surrendering  by 
>UBess(6),  —  the  omission  to  do  so»  not  being  intentional, 
does  not  of  course  become  a  felony.     And  the  same,  where 
the  bankrupt  went  abroad  to  recover  a  debt  due  to  his 
estate,  and  took  his  passage  for  his  return  in  the  only  ship 
bound  for  England,  which  did  not  arrive  in  time.  (7)  When  When 
the  bankrupt  is  prevented  from  surrendering  by  any  aoci-»  chan^ 
dent  of  this  kind,  the  Lord  Chancellor  will  (upon  his  ap»  oellor  will 
plication,  or   that  of  the  assignees,   accompanied  by  an  ^^^ 

(i)  Ex  parte  Dayrie,  1  G.  &  J.  (4)  Ex  parte  JKcg^rt,  Ambl.  S07. 

2S1*  Ex  parte  sherman^  cit.  ibid. 

(3)  Ex  parte  Wood,  1  Rose,  46.  (5)  Ex  parte  Greyy  I  Ves.  jun. 

IsVes.  1.    Bejt  v.  Parrott,  8  Burr.  195. 

H24.  (6)  Ex  parte  JBoM,  S  Bro.  49. 

(3)  Section  96,;  and  see  ante,  Ex  parte  KicketU,  6  Ves.  445. 

page  148.  (7)  Ex  parte  ERggawmy  18  Ves. 
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affidavit  of  die  bankrupt)  order  die  oommiasioners  to  ap- 
point a  fresh   meeting  to  take  his  sarrender.(l)    And 
where  a  bankrupt  had  been  erroneonsly  adfised  by  his 
solicitor^  that  the  commission  oould  not  be  snst^oedi 
and  that  his  surrender  was  therefine  nnnecessary— and 
had,  in  reliance  on  that  opinion,  omitted  to  sunender,- 
a  similar  order  was  obtained  (2) ;  and  the  same,  wiiere 
his  omission  to  surrender  arose  from  an  apprebeosioD 
of  a  prosecntion.  (3)    In  another  case  of  this  descriptke, 
where  a  subsequent  joint  commission  was  issued,  hd 
Eldon  superseded  the  first  commission  (4) ;  and  Loid  HB^ 
desfield,  too^  in  more  instances  than  one — where  there 
did  not  appear  to  be  any  intention  in  the  bankrupt  of  de 
feudbg  his  oeditors  by  not  sorraidering  within  tbe  tiiM^ 
and  where  his  absence  proceeded  from  an  ignorance  of  de 
consequences,  or  from  accident  —  superseded  the  eooH 
mission,  in  order  to  prevent  a  prosecution.  (5)    But  thb 
will  not  be  done,  where  no  circumstances  of  estemuM 
aiq>ear(6);  and  in  all  cases  of  this  nature^  die  banknipt 
pays  the  costs  of  the  applicati<Hi.  (7)    I^  however,  tk 
omission  to  surrender  has  not  proceeded  from  ignoruot 
of  the  consequences,  but  has  beoi  purely  wilfol  on  tbeptft 
of  the  bankrupt,  the  Lord  Chancellor  will  not  then  iaterfcn 
by  making  any  order  (8) ;  and  Lord  Tliurlow  even  nSasfA 
to  make  one^  where  the  bankrupt  stayed  abroad  al  ^ 
desire  of  the  assignees  to  get  in  his  effects.  (9)    WbcR 
the  Lord  Chancellor,  by  thus  superseding  die  coDiBiisi><*i 
CKerts  his  authority  to  impede  the  ordinary  course  of  law,— 
die  same  fiurts,  which  are  sufficient  to  induce  him  to  do  sO) 
will  also^  as  it  should  seem,  be  a  good  defence  to  an  indict- 
ment  against  the  bankrupt  for  the  felony.  (10) 


(1)  See  the  four  last  cases, 
m  Ex  parte  ShUei,  S  Rose,  881. 
(s)  Ex  parte  Berryman^  lQ,&J. 
SSS. 

(4)  Ex  parte  Laoendtrt  1  Rose, 
55,  isVes.  18. 

(5)  Ex  parte  Wood^  l  Atk.  232. 


(6)  Ex  parte  JMertt,  2  B^ 

378. 

(7)  Ex  parte  Carta-,  4  Madd. 
594. 

(8)  Ex  parte  SmUk^  l CEl 
434.  and  toe  prece(fing  cases. 

(9)  Ex  mute  Datogon,  sCox,  4» 

(10)  1C.B.L.  436. 
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In  aUtheseeasei^  where  t]ieChaiiedb)r  makes  an  Older  for  Sarmider. 
a  fresh  meeting  to  take  the  bankrupt's  surrender,  though  the  HowLoid 
order  will  not  absolutely  proteet  the  bankrupt  from  a  prose*  Chancd- 
cuticOf  yet  it  will  be  considered  as  a  dedaradon  of  the  Lord  ^^^^ 
Chanoeilof^s  opinion,  that  the  bankrupt  had  no  intention  of  stnied. 
keeping  out  of  the  wKyJraudidently ;  for  otherwise  it  would 
DoC(ofGourse)  have  been  granted.  (1)  Where  the  bankrupt 
was  prosecttted  by  a  person,  who  was  not  a  creditor,  for 
not  surrendering,  and  the  circumstances  of  the  case  were  in 
bis  fimmr.  Lord  Hardwidce  refused  to  akl  the  prosecutiony 
by  ordering  the  clerk  of  the  commission  to  attend  at  the 
Old  Bailey  with  the  proceedings  under  the  commission ; 
and  said,  he  would  leave  the  prosecution  to  go  on  in  such 
manner,  as  the  law  preaoibed,  to  prove .  Um  a  bankrupt 
and  a  feIon»  within  the  intent  and  meaning  of  the  statute 
on  which  the  prosecution  was  grounded.  (2) 

A  petition  for  an  order,  to  enlarge  the  time  for  a  bank*  Petitionto 
nipt's  surrender,  must  always  be  supported  by  an  affidavit  ^^^3 
of  the  bankrupt  hiaosel^    In  only  one  inatanee)  it  is  said,  mutt  be 
has  this  rule  been  dispensed  with;  and  that  was,  where  the  ^^^'^'^^"^ 
bankrupt  was  coming  to  surrender  to  the  commisBion,  but  ^nt  of 
WBB  taken  and  detained  as  a  prisoner  by  the  IVench,  and  ^be  bank- 
consequently  ooidd  not  make  an  affidavit*  (3)    The  consent 
of  the  aasigBees  is  not  neoessary  previous  to  the  bankrupt 
applying  for  the  order;  which,  m  &ct)  has  been  made^pon 
one  oocaaioDy  where  the  bankruptfs  express  object  Jn  sur* 
rendering  was,  that  he  might  be  enaUed  to  petition  to 
sopenede  the  commission.  (4) 

Before  the  bankrupt  has  surrendered  to  his  comnussioD,  Bankrupt 
it  b  a  strict  role  (5),  that  he  cannot  bis  heard  upon  petition ;  ^^^^J!"^' 

(1)  Ex  parte  JbJbiMfi,  l4Vei.40«  (5)  This  ru]e»  however  eonve** 
Bx  parte  Jacksdm,  5  VeB#  119.  fix  nient  it  may  be  in  point  of  prao» 
pvte  Wkke,  9  firo.  47.  fix  parte  tice^  it  is  imponlble  to  deny, 
Sid^dU,  6  Ves.  445.  fix  parte  mnst  in  some  cases  appear  in^ 
S^^,  2  Rose,  58 1 .  oonsBtent  and  uDreasoaomej^^for 

(2)  Ex  parte  fVood^  I  Atk.  222.  k  compds  a  par^  to  sobmit,  in  a 

(3)  'FttUef^B  case,  10  Ves.  185.  oertain  degree, to  tiieTeryaothority, 

(4)  Ex  parte  jSUXss  l  Mad.  848.  which  he  ooBteads  to  be  invalid  — 
2  Rose,  38 1.  and  the  validity  of  which  (wWiout 
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Surremder.  and  hiBrepresentadves,  in  case  ofhis  death  before  Biflicnder, 
are  not  in  a  better  sitoation  —  unless,  indeed,  their  pcdfibn 
makes  out  a  case,  that  would  induce  the  Court  to  penniti 
surrender  if  the  bankrupt  were  living.  (1)  Tberefcrei 
where  a  bankrupt  died  abroad  without  having  surrendered-* 
and  his  personal  representative  petitioned,  that  the  ssagoeei 
might  account  for  the  surplus  of  his  estate,  as  all  odier 
creditors  had  been  paid  20s.  in  the  pound; — theVke' 
Chancellor  dismissed  the  petition,  saying  that  if  thepe* 
titioner  had  any  eqnitjr,  he  must  apply  to  the  CSoort  b^ 

Besides  the  first  and  more  important  duties  of  die  bask* 
rupt  —  in  surrendering  himself  to  the  commissioDers,  td 
making  a  full  disclosure  and  disooveiy  of  his  estate  m 
effects  •—  there  are  other  specific  duties  imposed  upon  Ub 
by  law  during  the  working  of  the  commission,  to  enable  his 
assignees  to  collect  his  efl^ts,  and  divide  them  amongst  bis 
creditors. 
Bankrupt        Thus,  by  sedion  116.  of  the  new  statute,  the  baokrapt 
iiw  iwhb  (tf  t^'C'^cu'^to  required)  must  deliver  up  to  the  assignees  upon 
books  and   oath  all  his  books  of  account,  papers,  and  writings  relano; 
papery        to  his  estate,  and  discover  such  as  are  in  the  custody  or 
and  attend  power  of  any  other  person  :  and  he  must  at  all  tuDOt  ■ 
nceTS?"     "^'  ^  prison  or  custody,  attend  his  assignees  upon  evtfj 
make  out    reasonable  notice  in  writing  given  to  him,  and  assist  tbes 
in  making  out  the  accounts  of  his  estate :  and,  even  afe 
he  has  obtained  his  certificate,  he  is  required,  upon  deflvv 
in  writing,  to  attend  his  assignees  to  settle  any  accounts 
relating  to  his  estate,  as  well  as  any  court  of  record,  to  g^ 


bia  ac- 
counts. 
Sec,; 


any  sucb  previous  surrender)  it  is 
competent  for  him  to  contest, 
either  in  a  cwil  action^  or  a  crp- 
minal  protectUion.  Sir  W.  Evans 
tbinksy  that  the  surrender  should 
be  dispensed  with,  whenever  the 
opposition  of  the  bankrupt  to  the 
commission  appears  to  arise  from 
a  fair  and  real  objection  to  its 
validity,  and  not  from  any  vex-* 


atious  or  improper  motire;  [^ 
Letter  to  RomiAy,  (Mfi^e  SOi.)  f 
ammgement  which,  it  is  foi*^ 
ted,  would  be  not  a  very  iw^ 
table  relaxation  of  the  above  »> 
exorable  rule'.  ^ 

(1)  Ex  parte  CrtmOer,  »«»» 

(S)  Ex  parte  Gurdmr,  BoA 
458. 
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efidenee  touehing  the  samei  and  also  to  do  any  act  neces-  J^ia, 
sary  for  getting  in  his  estate ;  for  which  attendance  he  is  allowance 
entitled  to  five  shillings  (1)  per  day  from  the  assignees  out  ^or  his  at- 
of  his  estate*    And  if  he  shall  not  attend,  or  on  attendance  J®**^"<^*^- 
refuse  to  do  any  of  such  matters,  (without  sufficient  excuse  def^ 
shewn  to  the  commissioners  for  such  refusal)  the  commis-  nnjbsim- 
sioners  may,  On  the  complaint  of  the  assignees  upon  oath,  P*^*^*^* 
cause  the  bankrupt  to  be  apprehended  on  their  warrant,  and 
oommitted  to  prison  until  he  shall  conform  to  the  satis- 
faction of  the  commissioners,  or  of  the  Lord  Chancellor. 

And  at  all  times,  till  the  bankrupt's  affairs  are  finished,  Duty  at  all 
it  is  hb  duty,  when  required,  to  attend  the  commissioners,  at'tend^h 
(whether  before,  or  afler  he  has  obtained  his  certificate)  to  commis- 
answer  any  questions  which  may  be  demanded  of  him  re-  ^^^°^'^- 
hting  to  his  estate  or  effects.  (2) 


Section  IL 
Of  the  Examination  of  the  Bankrupt. 

The  bankrupt,   as  we  have  olready  seen  (3),   by  the  Baokrupt 
U2th  section  of  the  act  is  required   to  submit  to  be  ex-  ^^^ 
unined  before  the  commissioners  from  time  to  time  upon  coyer  all 
Qstb;  and  if  upon  such  examination  he  shall  not  discover  ^^/^^ 
all  hb  real  or  personal  estate,  and  how,  and  to  whom, 
upon  what  consideration,  and  when,  he  disposed  of,  as- 
signed, or  transferred,  any  of  such  estate,  and  all  books, 
papers,  and  writings  relating  thereunto,  (except  such  part  as 
(hall  have  been  really  and  bond  Jide  before  sold,  or  dis- 
posed of,  in  the  way  of  his  trade  (4),  —  or  laid  out  in  the 

(0  This  allowance  was  before  judiciously   remarks,    that    there 

"oiy  2f.  $df.  seems  to  be  some  inaccuracv  with 

(S)  Section  36.    Norrit  v.  Levy,  respect  to  the  first  part  of  toe  ex- 

•  Biac.  1 188.  ception,  if  considered  (as  it  is  ex- 

A^)\nte,  507.  Bnd  we  Sediott  36.  pressed  in  the  statute)  to  be  an 

(4j  This    exception    is    copied  exception  merely  as  to  discovery. 

om  the  5  G.  8.  c.  50.  s.  1.; — and  The  meaning,  he  says,  of  the  latter 

(r.  Culleoy  in  bis  able  treatise  on  part  of  the  exceotion  is  obvious, 

ic  former  bankrupt  laws,  very  viz.  that  a  general  account  of  the 
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ordinary  expenae  of  hb  fiunUy) — or  if  he  shall  no^npoo 
such  examinatioDy  deliver  up  to  the  commissioDers  all  soch 
part  of  his  estate*  and  all  books,  papers,  and  writings  re- 
lating thereto,  aa  are  in  his  possession,  custody,  or  power, 
(except  the  necessacy  wearing  apparel  of  himself  bis  wife^ 
and  children)  —  or  if  he  shall  remove,  conceal,  or  em- 
bezzle any  part  of  his  estate,  to  the  value  of  10/.  or  up- 
wards, or  any  books  of  account,  papers,  or  wriUngs  re- 
lating thereto,  with  intent  to  defraud  his  creditors,  —  everj 
such  bankrupt  *^  in  case  of  any  default  or  wilfid  oau- 
sion**  (1)  in  any  of  these  particulars,  will  be  deemed  guilty 
of  felony,  and  liable  to  be  transported,  or  imprisoned,  for 
the  same  term  (2),  as  in  the  case  of  his  not  surrendenngto 
the  commission. 

When  the  bankrupt  had  surrendered  to  his  commission, 
it  was  decided,  before  the  new  act,  that  the  mere  refosd  U) 
answer  certain  questions,  would  not  render  him  liable  to  be 
convicted  of  felony,  notwithstanding  such  refusal  proceeded 
from  an  intent  to  defraud  his  creditors.  (3)  But  now,  if 
those  questions  were  connected  with  the  discovery  of  his 
estate  and  effects,  his  refusal  to  answer  them  woald,  it 
should  seem,  be  evidence  of  his  intent  to  defraud  his  cre- 
ditors, by  retaining,  concealing,  or  embezzling  his  property, 
within  the  meaning  of  the  above  section. 

The  commissioners  may  also  (as  we  have  already  seeii(4)) 
by  the  S6th  section  of  the  new  act,  at  any  time,  either  be- 
fore, or  after,  the  bankrupt  has  obtained  his  certificate  (5)> 

gross  sums  laid  out  in  family  ex-  former  statute  of  the  56. 1.   See 

penses   is   sufficient,  without  its  Cull.  Princ.  B.  L.  945. 
being  necessary  to  go  into   the        (1)  The  learned  framer  of  tbe 

particular    items.      Sut    to    dis*  new  act  says,    that  these  words 

pensc  with  the  discovery  of  such  should  have   been  inserted,  bo^ 

part  of  his  estate  and  effects,  as  have  been,  by  some  mistake,  ofsit- 

shall  have  been  sold  in  the  way  of  ted,  in  the  printing  of  the  statute* 

trade^  seems  unintelligible  in  itself,  Eden,  B.  L.  360.  n.  (d), 
and  inconsistent  with  the  other        (2)  The  punishment  was  desm 

parts  of  the  clause.    The  excep-  under  the  5  G.  2.  c  50. 
tion  was  found  for  the  first  time  m        (5)  Rex  v.  Pa^t  l  B.  ft  B.  90S. 

the  5  G.  2.,  which,  he  thinks,  is  not  5  Moore,  eSS.  7  Price,  616. 
the  only  instance  of  a  variation        (4)  Ante,  page  149. 
without   improvement   from    the        (5)  See  14  Yes.  449.    Exp«*c 

Bradleify  1  Rose,  202. 
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examine  him  upon  oath,  either  by  word  of  mouth,  or  on  Qfpteex^ 

interrogatories  in  writing,  touching  all  matters  relating  to    ' 

his  trade,  dealing,  or  estate,  or  which  may  tend  to  disclose 
any  secret  grant,  conveyance,  or  concealment  of  his  estate 
or  effects,  and  to  reduce  his  answers  into  writing,  which 
the  bankrupt  is  required  to  sign.     And  if  he  shall  refuse  andim. 
to  answer  any  such  questions  of  the  commissioners,  or  not  ^"^e  do™ 
fiiUy  answer  to  their  satisfaction,  or  shall  refuse  to  sign  his  not  fully 
examination,  the  commissioners  may  then  commit  him  by  ^^°'^^* 
their  warrant  to  prison  without  bail,  until  he  shall  submit 
himself  to  their  authority* 

By  ucH<m\\%.  the  commissioners  may  now,  at  the  time  Commit. 
appointed  for  the  last  examination  of  the  bankrupt,  or  any  may^t^- 
enlargement  or  adjournment  thereof,  adymm  such  examin-  journ  the 
ation  sine  dies  in  which  case  the  bankrupt  will  be  free  from  ^^°" 
arrest  or  imprisonment  for  such  time  (not  exceeding  three 
calendar  months)  as  they  shall,  by  indorsement  upon  the 
summons,  appoint.  (1)     It  is  irregular  in  the  assignees  to 
get  an  ex  pafie  order  to  enlarge  the  time  for  the  bankrupt's 
last  examination  (2);  but  it  seems  that  in  one  case  such  an 
order  was  made  —  the  assignees  consenting  —  though  the 
bankrupt  bad  absconded  qfler  surrendering  to  the  commis- 
sion. (3) 

Tlie  better  to  enable  the  bankrupt  to  finish  his  examin-  Bankrupt 
ation,  he  may  (by  section  MS.)  at  all  seasonable  times  after  ^gctTis 
he  has  surrendered,  and  before  the  expiration  of  the  forty-  books,  &c. 
two  days  from  the  issuing  of  the  commission,  or  before  the 
expiration  of  sudb  further  time  as  shall  be  allowed  him  to 
finish  his  examination,  inspect  his  books,  papers,  and  wri- 

(1)  And  see  Rex  v.  Perrott,  the  section  (which  relates  to  the 
2  Burr.  11S2.  Davis  v.  Trotter,  surrender,  the  signing  such  sur- 
8  T.R.  475.  Ex  parte  Hawkins,  render,  and  submitting  to  be  ex- 
4  Ves.  691.  amined)  bein^  entirely  copulative, 

(2)  Ex  parte  Dayrie,  1  G.  &  J.  and  constituting  one  entire  duty, 
261.  the  whole  of  which,  according  to 

(3)  Ex  parte  Paor,  \  Mont.  Dig.  the  principle  of  Rex  y.  Page,  ante, 
1  la.  Quaere,  whether  (under  the  514.  must  be  omitted,  in  order  to 
wordaof  the  112th  section)  a  bank-  render  him  liable  to  a  conviction 
rupt  coald  in  such  a  case  be  con-  for  felony. 

'  of  felony,  the  first  part  of 
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tings  in  the  presence  of  his  assignees,  or  any  person  ap- 
pointed by  thenif  and  bring  with  lym,  each  time,  any  two 
persons  to  assist  him.  And  the  assignees  cannot  refase 
the  bankrupt  such  an  inspection  of  his  books,  whatever  bis 
object  may  be ;  for  neither  they,  nor  (as  it  seems)  even  the 
Lord  Chancellor,  have  any  discretion  either  to  permit  o( 
refuse  such  inspection.  (1) 

If  the  bankrupt  is  in  prison,  he  may,  as  has  been  alreadj 
stated  (2),  be  brought  before  the  commissioners  to  be  ex- 
amibed ;  and  the  assignees  may  appoint  any  persons  to 
attend  him  from  time  to  time,  and  to  produce  to  him  his 
books,  papers,  and  writings  in  order  to  prepare  an  abstract 
of  his  accounts,  and  a  statement  to  shew  the  particulars  d 
his  estate  and  effects  previous  to  his  final  examination  and 
discovery  thereof,  a  copy  of  which  the  bankrupt  b  required 
to  deliver  to  the  assignees  ten  days,  at  least,  before  his  li^ 
examination. 

Where  the  bankrupt's  books  were  in  the  office  of  a 
Master  of  the  Court  of  Chancery  in  Ireland,  and  the 
assignees  required  the  production  of  them,  the  exp&iseof 
procuring  them  was  ordered  to  be  paid  out  of  the  estate. (5) 

The  bankrupt  is  bound  to  answer  all  the  questions  of 
the  commissioners  relating  to  his  property ;  and  the  whole 
of  his  conduct  and  behaviour  in  his  dealings  with  it  is  sub- 
ject to  the  strictest  inquiry ;  for  it  is  the  duty  of  the  com- 
missioners to  take  care  of  the  interests  of  all  parties,  and 
to  examine  the  bankrupt  fully,  as  to  every  matter  connected 
with  the  disposal  of  his  estate  or  effects.  (4)  And  it  seems 
to  be  contemplated  by  the  legislature,  that  the  bankrupt 
shall  furnish  to  the  commissioners  at  his  last  examinatioo 
some  written  disclosure  or  discovery  of  his  estate  and  effects; 
the  uniform  practice  has  been,  certainly,  conformable  to 
this  construction,  —  it  being  usual  for  the  bankrupt  to  give 


(1)  Ex  parte  Rou^  1  Rose,  53. 
nVes.  574. 

(2)  Ante,  page  508.;   and  see 
Section  119. 


(5)  Ex  parte  Cridltmd,  S  Roce, 

164.  3Ve8.&B.94. 

(4)  Nerot  V.  WaUace,  5  T.  R.  17. 
Jamon  v.  WUtm^  Doug.  257.  T^ 
ior^i  case,  8  Ves.  531. 
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in  then  $ome  aoooant  in  writing  to  the  commissioners.  Cffheex^ 
This  account  should  specify  what  debts  are  due  from  him,  *^^2!!^ 
and  what  efiects  he  then  possesses,  in  addition  to  debts 
which  are  due  to  him, — what  he  has  expended, — what  his 
capital  was,  —  and  how  tliat  has  been  laid  out,  so  as  to 
account  for  the  reason  of  his  becoming  a  bankrupt  (1) 
The  Lord  Chancellor  has,  however,  the  p&wer  in  his  dis-  As  to 
cretion  to  limit  the  examination  of  the  commissioners  to  PTJj'  ®^ 
particular  points,  though  such  a  power  does  not  appear  to  Chan- 
have  been  exercised  in  the  examination  of  the  bankrupt  ,•  ^?J  ^ 
nor,  mdeed,  does  there  seem  any  great  necessity  for  the  m*  aminatbn. 
terposition  of  the  Chancellor's  authority  in  this  respect.  For 
if  the  bankrupt  objects  to  any  question,  he  may  demur  to  the 
interrogatories,  and  the  Lord  Chancellor  will  then  judge 
of  the  question  upon  a  petition.  {2)     And,  if  the  commis- 
sioners are  dissatisfied  with  any  of  the  bankrupt's  answers, 
and  commit  him  in  consequence,  the  Lord  Chancellor,  or 
any  other  of  the  superior  tribunals,  can  in  that  case,  upon 
habeas  corpus^  decide  both  upon  the  propriety  of  the  ques- 
tion and  the  answer.     Lord  Hardwicke,  in  one  case  (3), 
made  an  order  for  limiting  the  examination  of  a  person 
summoned  before  them  (who  was  the  mother  of  the  bank- 
rupt) to  the  point  of  the  bankrupt's  trading ;  but,  in  an- 
other case,  he  refused  to  restrain  the  commissioners  from 
asking  certain  questions  of  a  person  so  summoned.  (4) 

The  examination  of  the  bankrupt  is  not  to  be  restrained.  As  to  oom- 
because  his  answers  may  subject  him  to  certain  penalties,  ^^^ 
which  he  has  incurred  by  his  conduct  in  particular  trans-  from  bank- 
actions  (5);  and  it  has  been  said  that  he  cannot  refuse  to  an-  ^^^i^ 
swer  the  inquiries  of  the  commissioners,  although  his  answers  woidd  cri- 
may  tend  to  shew  that  he  has  committed  a  criminal  act.  (6)  ^msdf. 
But  he  cannot,  certainly,  object  to  answer  a  question,  because 

(1)  Per  Abbott  C.J.   Davie  v.  (4)  Ex  parte  Bland,  1  Atk.  805. 

Mi^rd,  4  B.  ft  A.  565.  (5)  Ex  parte    Meymot,   supra. 

(3)  Ex  parte  Me^^moi,  1  Atk.  Ex  parte  JBarr,  1  C.  B.  L.  437. 

1 99.  {6)  Ex  parte  Couem,  Back,  631 . 

(9)  Ex  parte  Parsons,   l  Atk. 
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the  answer  would  tend  to  establish  an  act  of  bankruptcy.  (I) 
Nor  can  he  refuse  to  answer  the  inquiries  of  the  commis^ 
sioners,  on  the  ground  that  the  creditors  can  derive  no 
benefit  from  the  examination  (2),  or  that  he  intends  to  dis- 
pute the  commission.  (3)  But,  if  the  qaestion  put  to  bim 
be,  whether  or  not  he  has  done  an  act  clearly  of  a  crimiitti 
nature,  he  may  refuse  to  answer  iL  Therefore,  where  a 
petition  prayed,  that  the  creditors  might  be  at  liberty  to 
examine  the  bankrupt,  whether  he,  or  any  person  in  trast 
for  him,  or  for  his  benefit,  had  received,  or  were  to  receive, 
any  sum  of  money,  or  other  valuable  consideration,  for  Us 
having  resigned,  or  as  an  inducement  to  resign,  the  office 
of  town-clerk  of  the  city  of  Bristol,  —  the  peddon  wis 
dismissed.  (4) 

The  assignees,  too,  have  no  power  by  an  agreement  with 
the  bankru|)t,  or  any  other  person,  (though  made  with  the 
consent  of  all  the  creditors)  to  stop  the  commissioners  fiftMD 
examining  the  bankrupt  as  to  certain  points ;  — •  for  the 
public,  as  well  as  the  creditors,  have  a  right  to  know  bow 
the  bankrupt  has  disposed  of  his  property*     The  creditors 
are  only  interested,  as  far  as  respects  the  payment  of  their 
debts ;  but  the  public  are  interested  in  knowing,  whethtf 
the  bankrupt  ought  to  be  restored  to  his  former  credit  br 
obtaining  his  certificate.     Therefore,  where  an  agreement 
was  made  by  a  friend  of  the  bankrupt,  to  pay  a  sum  of 
money  to  the  assignees,  in  consideration  that  they  vooM 
forbear  to  proceed  in  the  examination  then  about  to  be 
taken  before  the  commissioners,  with  respect  to  certain  suds 
of  money,  for  which  the  bankrupt  had  not  accounted -^ 
and  that  the  commissioners  would  forbear  and  desist  from 
taking  his  examination  to  these  points,  —  such  agreement 
was  held  void,  as  being  contrary  to  the  object  and  policy 
of  the  bankrupt  law.  {5) 


(1)  Pntf^s  case,  1  G.&  J.  58. 
(8}  Ex  parte  Nawian,  11  Ves. 
516. 
(8)  Dtnit  V.  Mi^d,  4  B.  &  A. 

366. 


(4)  Ibid. 

(5)  Neroir  9Pa<faer,5T.K.t'. 
But  an  agreement,  bj  a  fin^  <* 
the  banknipt,  to  pay  all  the  (r^ 
ditors  their  /iiU  dMs,  in  coaukr- 
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Section  III. 
Of  the  Bankrupts  Jnfftvers. 

The  bankrapt  being,   as  bas  been  already  stated  (l).  When 
bound  to  answer  yu%  any  questions  put  to  him  by  the  ^^^^* 
commissioners,  touching  any  matter  to  which  he  may  be  full  and 
lawfully  examined,  —  when  he  is  required,  therefore,   to  part><^ul«r 
account  for  the  disposal  and  application  of  large  sums  of  generalla^ 
money,  and  questions  are  put  to  him,  which  call  for,  •and  "werB  will 
will  admit  of,  full  and  particular  answers,  general  answers  sufficient, 
will  not  be  sufficient.     For  the  better  illustration  of  what 
is,  and  what  is  not,  an  insufficient  answer  in  this  respect, 
two  or  three  cases  will  be  given  at  somewhat  greater  length, 
than  tlie  scope  of  this  work  has  in  general  admitted  of:  — <• 

John  Perrot  upon  his  examination  had  the  following  Perrofs 
question  put  to  him :  *^  As  you  admit,  that  you  have  spent 
**  the  last  week  previous  to  your  examination  with  Mr. 
^  Maynard  (one  of  your  assignees)  to  settle  and  adjust 
<<  your  accounts,  and  to  draw  up  a  state  thereof  to  enable 
*<  you  to  close  such  your  examination;  and  do  likewise  admit, 
that  upon  such  state  thereof  it  appears,  that,  after  giving 
you  credit  for  all  sums  of  money  paid  by  you,  and 
making  you  debtor  for  all  goods  sold  and  delivered  to 
you,  from  your  first  entering  into  trade  to  the  time  of 
your  bankruptcy,  there  is  a  deficiency  of  the  sum  of 
13,513/. ;  —  give  a  true  and  particular  account  of  what 
is  become  of  the  same,  and  how  and  in  what  manner  you 
have  applied  and  disposed  thereof."  To  this  question 
the  bankrupt  refused  to  give  any  other  than  the  following 
general  answer :  **  On  goods  sold  this  last  year  I  have  lost 

ation  that  they  would  not  proceed  not  contrary  to  the  policy  of  the 

any  farther  under  the  commission,  bankrupt  law.     Kaye  v.  BoUon, 

and  would  Join  in  an  application  ST.R.  134. 

u>  the  LordChanceUor  to  have  it  (1)  Ante, pages  149.  515. 
superseded,  w»  held  legal,  and 
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<<  apvards  of  SOCXtf.;  and  t^  m(Niniiiiig8jIiMrffe.loifc  up- 

*'  wards  of  1000/.;  and  for  nine  or  ten  yeavalhave  (tad 
*^  I  am  sorry  to  say  it)  been  estnemely  extravffi^aii^  and 
**  spent  large  sums  qfmone)/!*    The  Court  of  ^King's  BokIi 
held  this  to  be  a  proper  qaestion^  and  the  anaw^  voi^  in- 
sufficient (1)  and  unsatisfactory.    The  bankrupt,  howeref) 
was  afterwards  (at  his  own  instance)  again  brought  before 
the  commissioners;  and,  upon  the  same  question  beiiig 
proposed  to  him,  he  particularised  a  woman  upon  whcMD 
be  bad  spent  5000/.  from  December  1758  to  December 
17599  and  also  specified  the  times  of  sending  and  gtviogit 
to  her;  but  stated  tliat  no  person  was  privy  to  this,  and 
that  the  woman,  whose  name  was  Sarah  Powell,  otherwise 
Taylor,  was  dead,  as  he  had  heard ;  that  she  knew  bisB  to 
be  a  bankrupt,  and  never  returned  the  money  or  any  part 
of  it  to  him ;  and  that  he  gave  it  to  her  for  her  main- 
tenance and  expenses,  and  not  for  a  fund  for  tier  futore 
support,  or  wherefrom  he  could  draw  any  advantage;  thst 
he  knew  in  the  year  1759,  when  he  gave  and  remitted 
those  sums  to  her,  '*  that  he  was  not  worth  any  thing,  sod 
"  that  he  was  remitting  to  her  the  money  of  his  creditors:^ 
that  he  was  acquainted  with  her  five  or  six  years,  but  be 
could  not  recollect  what  he  gave  her,  or  spent  upon  ber 
during  the  second,  tliird,  or  fourth  years  of  their  acqutiat- 
ance ;  nor  did  he  keep  any  further  account  or  meinorandiiin 
thereof,  either  in  those  years,  or  in  the  year  1759,  but  that 
he  spoke  firom  memory  only;  that  he  did  not  take  any  of 
this  money  from  his  banker,  but  always  took  it  from  Bfr. 
Thomson  (since  deceased),  who  used  to  sell  goods  for  him; 
and  that  all  letters*  between  him  and  this  woman,  except 
one  or  two,  were  burnt  or  destroyed  :  —  the  Court  hdd 
this  answer  also  incomplete  and  unsatisfactory,  andord^cd 
the  bankrupt  to  be  remanded.  (2) 

A  bankrupt,   however,  may  answer  to  ike  besi  ^^ 
remembrance  and  belief  j  and  if  he  swears  that  he  cannot 

(1)  Rex  V,  Perrot,  2  Burr.  1 122.     1215.;  see  also 

(2)  IUjp   y.    Perraii^    2  Burr.    2  Blac.  919. 
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ppritMy«swer&rtb6r,ftw01besilflteklit(^     Whfltisa  QTHe 
mdQcMit  answer  .of  tiii»  nature  will,  be  best  explained  by  a^H^il^' 

an  a^  jndgiaent  of  Lord  Chief  Justice  De  Grey's,  in    

ivMdh  he  gives  a  lucid  definition  of  the  di£ferent  grounds  ^£\^ 

of  roooUection  and  belief*    The  questions  put  to  the  wit-  remeii>- 

ness  in  this  ease  were^  first:  '^  Did  you  purchase  by  a  i^^** 

^^  bicker  the  two  bales  of  silk  ?'    Answer :   '*  I  cannot 

**  positively  recollect  whether  I  bought  them  of  a  broker, 

**  or  not"    Secondly :  **  Can  you  form  any  belief  whether 

"  yon  bought  tbeni  by  a  broker  or  not  ?'     Answer :  <*  I 

<*  should  rather  believe  I  bought  th^m  by  abroker/'  Thirdly: 

'*  Whether,  or  not,  do  you  believe  you  bought  the  two 

**  bales  of  silk  by  a  broker  ?"    Answer :  *•  I  cannot  give 

<«  any  other  answer  than  I  have  already  given ;  viz.,  I  can- 

*^  not  positively  recollect,  &&,  but  I  rather  bdieve  I  did/' 

Fourthly :  ^  Whether  by  the  words  *  I  should  rather  be- 

^<  *  iieve  I  bought  them  by  a  broker,'  you  mean,  that  yon 

^  do  believe  the  two  bales  of  silk  were  bought  by  a  brdcer ; 

**  or  whether  you  mean  to  say,  you  believe  that  the  said  two 

**  bales  of  silk  were  noi  bought  by  a  broker  ?'     The  witness 

refused  to  answer  this  last  question;  and  the  comnnssioners 

committed  him.   Upon  being  brought  up  before  the  Court  of 

Common  Pleas  by  habeas  corpus^  Lord  Chief  Justice  De  Grey 

said :  *<  In  the  present  case  the  witness  had  only  two  ways,  or 

<<  means,  to  enable  him  to  answer  the  question  put  to  him, 

^  either  by  recoUection^  or  belief;  the  first  is  knowledge^  and 

*<  must  imply  consciousness ;  but  in  some  cases  no  traces  of  a 

^^  fiict  remain  in  a  man's  memory,  whereby  be  can  recollect 

^  the  lact ;  it  is  possible  he  may  have  lost  all  knowledge 

^*  of  it;  and  if  he  has,  he  can  only  answer  that  he  doth 

^*  not  hurXf  or  cannot  recollect  the  fiict     A  man  may 

^*  recollect  to  a  certain  degree,  and  though  he  cannot  re- 

*^  collect  at  one  time,  he  may  at  another.     Suppose  I  may 

'^  not,  or  cannot,  recoUect — yet  I  may  and  can  believe  I  did 

^*  A  certain  act,  because  you  tell  me,  you  saw  me  do  it ;  — 

(1)  Perroi  v.  Ballard  2  Ch.Ca.72. 
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0/ike  ^  thai  I  bdUve  I  did  it^  because  I  give  credit  to  yon  aft  a 
J2i;j^'  "person  of  veracity.  How  U  it  in  courts  of  justice, 
— *—  "when  a  man  swears  that  he  neither  reecUedSj  novbdiefxs^ 
"  that  he  did  such  an  act ;  -or  that  he  did,  or  did  not,  do 
^^  it  to  the  best  of  his  kmmiedgej  remembranaj  and  hiUeff 
"  This  is  certainly  a  full  answer.  A  subscribing  witness 
*^  to  a  bond  may  swear,  that  he  has  totally  forgot  he  sub- 
*'  scribed  his  name  as  a  witness  to  it,  and  that  he  cannot 
"  swear  poisitiyely,  that  he  saw  the  obligor  seal  and  deliver 
«  the  bond ;  but,  seeing  his  own  hand-writing  subscribed 
"  as  a  witness  to  the  execution  of  it,  be  may  swear  he  he- 
^  lieves  he  saw  the  obligor  execute  the  bond ;  and  such 
<*  answer  would  be  satisfactory  to  the  Court  Suppose  a 
^<  banker  was  upon  examination  asked,  whether  he  paid 
<<  such  a  bill  in  cash  or  notes  —  and  he  answers  he  cannot 
^'  tell,  but  his  books  may  inform  him ;  if^  on  looking  into 
**  his  books,  he  sees  by  the  hand-writing  of  his  clerks,  that 
'*  the  bill  appears  to  have  been  paid  in  cash,  or  notes,  be 
<*  then  swears  to  his  belief  accordingly;  but  if  his  books 
^  be  lost  or  destroyed,  and  his  clerks  are  dead,  or  gone, 
*'  and  he  then  swears  he  cannot  tell,  or  doth  not  know, 
"  whether  the  bill  was  paid  in  cash,  or  notes,  his  answer 
^  is  full,  and  ought  to  be  taken  as  satisiactory.  So  a  mer- 
"  chant  buying  many  goods  may  have  forgot,  and  cannot 
<^  recollect^  or  be  able  to  swear,  whether  he  bought  a  certam 
"  particular  parcel  and  sort  of  goods  by  himself  or  a 
««  broker.'*  The  Court,  therefore^  in  this  case,  held  the 
above  answers  of  the  bankrupt  to  be  sufficient;  for,  as  upon 
the  second  answer,  the  witness*  would  be  liable  to  be  con- 
victed of  perjury,  if  it  could  be  proved  that  he  himself 
bought  the  silk,  and  not  a  broker,  —  he  had,  consequently, 
sworn  to  a  degree  of  beli^  sufficiait  to  answer  civil  pur- 
poses. (1) 
A  pomtive  It  was  formerly  held  by  Lord  Mansfield,  that  if  a  bank- 
not^eces-  ^P^  swear  fully  and  roundly,  —  though  the  commissioners 

(I)  MUler^9  case,  3  WOs.  4S0.  s  BLRep.ssi. 
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have  every  reason  to  belie^re  that  what  he  swear$  is  ntd  Of^ 
true,  yet  thej  must  take  it>ta  be  satisfectory,  provided  it  ^^J^J^* 
would  be  satis&olcyry)  in  case  it  were  trae ;  and  that,  though    -^^-^ 
they  aire  coDvinced  he  has  perjured  himseU;  yet,  if  he  an-  '^il^'!!' 
swerafiilly,  they  cannot  commit  him  for  fidse  swearing.  (I)  answer. 
But  there  seems  to  be  little  reason  or  principle  in  this  de-  Rule  u  to 
cisicHi;  and  it  has  since  been  completely  overruled  (2) ; —  S^wS; 
for  it  would,  indeed,  be  a  ridiculous  ceremony  which  the 
commissioners  would  have  to  go  through  in  examining  a 
bankrupt,  if  they  were  bound  to  give  credit  to  any  account, 
however  improbable  or  absurd,  merely  because  he  has  the 
efirontery  to  swear  to  it.    The  question,  tlierefore,  in  cases 
of  this  kind  is,  whether  the  answers  given  by  the  bankrupt 
be,  or  be  not,  suffidoit  to  satisfy  the  mind  of  any  reason- 
able man ;  for  the  rule  does  not  hold  now,  that  a  positive 
answer  must  be  taken  to  be  satisfiictory, — because  the  bank- 
rupt may  be  indicted  for  perjury,  if  it  is  not  true;  but  eyea 
an  indictment  for  perjury  cannot  be  supported,  when  the 
secret  remains  locked  up  in  the  bankrupt's  own  breast.  (3) 
And  this  doctrine  has  been  recognized  by  Lord  Eldon  in 
subsequent  decisions,  where  it  is  laid  down,  that  the  commis- 
sioners may  properly  inquire  into  the  motive  of  a  bankrupts 
conduct,  with  a  view  to  see  whether  the  motive  he  assigns 
is  so  improbable^  that  they  cannot  believe  him ;  and  that 
the  bankrupt's  answer  must  be^^itf  in  this  sense-— that  it 
must  be  reasonably  satisfactory  (4)  to  the  mind  that  is  to 

(1)  TedU^%  case,  Leach,  561.  among  the  most  reasonable  meo, 

(2)  Ex  parte  Nowlan^  6  T.  R.  that  it  must  often  become  a  matter 
IIS.  of  which  case  see  the  Record  of  great  difficulty  to  dedde,  what 
9  Rose,  401.;  and  see  11  Ves.  511.  answer  is,  or  is  not,  si^icieni  to 
^(ovhr's  case,  8  Ves.  328.  Ex  parte  satisfy  the  mind  of  anv  reasonable 
O&er^  1  Rose, 407.  2  V.ft  B.  244.  man;  for,  as  Sir  William  Evans 
Hx  parte  CaMy^  2  Rose,  217*  has  well  obsenred  in  his  Letter  to 
19  A  es.  334.  2  Swanst.  76.  Sir  S.  Romilly,   satisfactory  and 

(3)  Per  Lord  Kenyon,  6  T.R.  unsatisfactory  answers  approximate 
11 8.  so  nearly  to  each  other,  that  the 

{j4t)  The  juc^ents  of  mankind,  most  acute  legal  metaphysics  can- 

bowrerer,  as  to  right  and  wrong  not  supply  a  satisfactory  criterion 

are  found  firom  experience  to  be  so  for  dutinguishing  them, 
^foent,  and  this  too  even 


qfOe.       decide*  (1)    When,  however,  a  single  qaestfon  is  Mimed 
Bimkriqfft  ^y^  direct  aoswer,  and  is  not  afterwards  fbUowed  up  hj  ao; 

1     olber  examination  respecting  the  transaction,  which  may 

have  excited  the  suspicions  of  the  commissioners,  the  answer 
must  then  be  taken  to  be  satisfactory.    As  where  a  bonk* 
rapt  was  asked :  *<  Whether  he  bad  not  six  months  pit- 
vious  to  the  commission  executed  two  conveyances  of  his 
estate  and  effects,  or  part  thereof,  to  bis  son  ?**  and  be  an- 
swered :  **  Not  to  my  knowledge.^    This  answer  was  held 
satisfactory,  no  further  questions  having  been  put.  (2) 
As  to  an-     '    Where  a  question  is  put  to  a  bankrupt  embodying  as  a 
swering  a    ^^  what  he  said,  or  did,  on  a  preceding  day ;  —  if  he  does 
embodjing  not  deny  that  he  said  or  did  so,  or  does  not  qualify  it,  the 
a  fact.        bankrupt  must  be  taken  to  admit  the  fact  alluded  to  in  the 
question ;  because  he  must  know  whether  he  said  or  did 
so,  or  not.  (3)     But  his  answering  a  question,  embodying 
a  statement  relative  to  the  acts  of  a  third  person^  witboat 
denying' or  qualifying  that  statement,  is  not  to  be  under- 
stood as  admitting  it  (4) 
Comaiis>         ^^^  commissioners  cannot  delegate  their  authority  to 
doners       the  assignees,  or  any  other  person,  to  examine  the  bank- 
{^^    ^  nipt,  and  take  his  answer.     For  example,  —  a  bankrupt  was 
their  an-     committed  upon  the  following  question  and  answer  stated 
take^^e^    in  the  warrant  of  commitment :  '<  You  having  stated  to  the 
lMU[ikrupt*8  <^  commissioners  heretofore,  that  if  you  were  at  libertj, 
wMwcr.       ,j  j^j  ^^^  ^£  prison,  you  could  find  the  several  persons 
*^  named  by  you  in  your  balance  sheet  as  debtors  to  your 
**  estate  —  and  being  directed  by  the  commissioners  to 
*<  communicate  to  your  assignees  how,  or  where  such,  or 
^^  any  of  such  persons  could  be  found;  and  T.  C.  (the  as- 
'^  signee  of  your  estate)  having  called  upon  you,  and  seen 
''you  in  the  Fleet  prison  for  that  purpose;  —  haveyoa 

(1)  Toy/or's  rase,  8  Ves.  SS8.;  (s)  CVtwi^s  C8Be,9S««MLm 

and  see  ex  parte  OUioert  1  Rose,  Goddard's  case,  1  6.  ft  J.  Si.   Ex 

407.  S  Ve8.&  B.  844.  parte  Nowltm,  6  T.  R.  118.   B^ 

(9)  Norrui*s  case,  2  Jac.  ft  W.  v.  Perrof,  4  Burr.  IISS. 

437.    WaUtef^B  case,  1  G.  &  J.  371.  (4)  2  SwaosL  1. 
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f'gJTetr.  him  tey.sudli  iafbrmation?  and  if  not,  why  not?''  SCftlmf 
Answiar:  ^*  I  .have  not,,  and  can  give  no  reason  why??  amw^* 

The  bankrupt  having,  obtained  a  writ  of  habeas  corjnuf    

Lord  £ldpn  held  the  oommitment  bad  in  substance,  saying : 
'^  If  the  bankrupt,  ansiveriDg  to  the  direct  questions  of  the 
"  cQmmissianers,  had  said,  he  could  not,  or  he  would  not^ 
*'  tell,  they  would  then  have  been  authorized  to  conunit 
**  him*  The  cpmmissioners,  however,  have  done  this : 
«  <  We  do  not  ourselves  examine  you ;  but,  you  being  in 
*^  prison,  (a  circumstance,  however,  perfectly  immaterial) 
^*  we  send  the  assignees  to  you,  and  now.  ask  you,  why  you 
<^  have  not  submitted  to  their  examination,  and  answered 
**  to  their  satisfaction  ?'  The  answer  is  obvious ;  ^  You  have 
**  delated  persons  incompetent  to  exact  a  submission, 
"  upon  which  you  can  commit.'  The  bankrupt  is  entitled 
'<tobedischarged.V(l} 


Section  IV. 

Of  committing  the  Bankrupt^  and  herein  of  the  "Remedies  for 

his  Discharge. 

The  commitment  of  the  bankrupt  by  the  commissioners, 

for  not  submitting  to  their  authority,  is  a  criminal  pro* 

cess  (2);  and  when  such  committal  takes  place,  it  must 

be  by  warrant  under  their  hands  and   seals.  (S)     And 

by  section  S9.   of  the   new  statute^   if  the  bankrupt  be  When 

committed  for  refusing  to  answer,  or  for  not  fully  answer-  bankrupt 
I  •  .   i_      .!_  •    •  .    1    •  commit- 

ing, — the  question  put  by  toe  commissioners  must  be  ted,  both 

specified  in  the  warrant,  in  order  that  the  court,  before  ^  V*^^ 

whom  the  bankrupt  may  be  subsequently  brought,  may  gng^er 

judge  whether  it  was  a  lawful  question  or  not.     But,  though  must  be 

the  present  statute,  like  the  former  one  (4),  only  directs  the  ^^ 

(1)  Ex  parte  Catndy,   2  Rose,        (3)  Sectkn  36.,   and  see.  ante, 
917.  page  515. 

(S)  Re  Taylor^  S  East,  9$2.  (4)  5  Geo.  5.  c.  30.  8. 17. 
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qttatum  to  be  spedfied,  yet  thfe  oDorts  lisfe  been  UAerto 
▼ery  strict  in  requiring  also  the  awtpgrs  of  the  bflDknipt,as 
well  indeed  as  the  whole  of  the  examinaticHi  conneeled  wilk 
the  cause  of  commitment,  to  be  stated  veibalim  in  the  wa^ 
rant,  that  diey  may  be  the  b^ter  enabled  to  determiiK, 
whether  the  bankrupt's  answers  are  satisfiictory  or  not  (I) 
And  it  is  probable^  that  the  courts  will  still  require  sodi 
answers,  as  are  ^plicable  to  the  immediate  cause  of  commit- 
ment, to  be  stated  in  the  warrant.     It  must  be  remembered, 
however,  that  (before  the  new  act)  the  warrant  was  the  or^ 
source,  from  whence  the  judge  could  extract  informatioD, 
whereupon  to  form  his  opinion  about  the  validity  of  the 
commitment  (2) ;  which  (as  Lord  Eldon  observed)  rendered 
it  the  more  necessary  to  set  out  the  whole  of  the  examio- 
ation*    But  now,  as  the  court  or  judge,  either  oo  aa  sp- 
plication  for  a  habeas  corpus  (S)»  or  on  the  trial  of  anaetioB 
in  respect  of  the  commitment  (4),  (if  required  thereto  bf 
the  party  committed,  or  by  the  defendant  in  the  suit)  msj 
inspect  and  consider  the  whole  of  the  examination— s 
power  which  they  did  not  possess  before  (5),  —  the  learned 
framer  of  the  new  act  thinks,  that  the  necessity  of  setting 
forth  the  whole  of  the  examination  may  be  in  future  £s* 
pensed  with.  (6)    The  court  or  judge,  however,  is  only 
authorised  to  look  at  the  whole  of  the  examination,  **  jf 
required  by  the  party  committed:'*  and,  therefore,  it  would 
seem  that,  if  upon  ^plication  for  a  habeas  corpus^  the  partjr 
committed  does  not  require  the  court  or  judge  to  inspect 
the  whole  of  the  examination,  the  necessity*  of  setting  it 
forth  in  the  warrant  will  exist  as  much  as  it  did  before  the 
passing  of  the  act 

In  committing  a  bankrupt  for  not  answering  sstis* 
factorily,  it  is  doubtful,  whether  the  commissioners  should 
be  influenced  by  extrinsic  evidence;  but  if  they  are  so  in- 


(1)  Ooddar^scaae,lG.&J.55. 
Coom^«*8case»sRose,398.  Brown*s 
case,  ibid.  400.  Crowle^%  case, 
S  Swan&t  80.  TosOm's  case,  1 G. 
&J.37S. 


(2)  TtmMs  ca»e,  1 G.  &  J.  575- 
3)  Section  39. 
4}  Sec^tm  40. 

(5)  Qi(rmbet\  case,  2Ro«»  399. 

(6)  fiden  B.  L.  87. 
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rupt,  before  tbey  can  call  upon  him  for  an  angwer  to  the  ^^^j^i^ 

questions  prG^poseci  to  him  in  his  examination.  (1)    There-  ^ 

for^  where  it  appeared  in  a  warrant  of  commitment,  that  L  ^fj^j^ 
the  commissionersy  in  the  questions  put  to  the  bankrupt^  nc  evi* 
bad  stated  facts,  of  which  they  were  informed  by  the  de»  °®°*^ 
position  of  the  messenger  —  but  the  deposition  was  not  set 
forth  in  the  warrant,  nor  did  it  thereby  appear  to  have 
been  read  over  to  the  bankrupt  at  the  timei  of  his  examin- 
ation, the  effecl  of  it  being  only  stated  in  the  warrant;-— 
Lord  Eldon  held,  that  the  commitment  was  substantially 
insufficient,  and  that  this  was  not  merely  a  defect  in 
form.  (2) 

When  the  last  examination  of  a  bankrupt  was  repeatedly  What  is 
adjourned,  in  order  that  he  might  produce  a  written  a&-  ^^SJ^ 
count,  or  balance  sheet,  which  he  had  frequently  referred  meot. 
to^  as  the  only  mode  of  explaining  his  trade  and  dealings, 
and  the  last  adjournment  was  made  upon  his  assurance^ 
that  he  would  produce  such  account  if  further  time  was 
givc^; — ^the  commissioners  were  held  justified  in  cbmmitdng 
him,  when  the  account  was  not  produced  on  the  day  to 
which  the  last  adjournment  was  made,  nor  any  satisfactory! 
answer  given  by  the  bankrupt,  explaining  why  it  was  not 
produced.  (3) 

A  single  question  followed  by  a  direct  answer,  which  What  is 
question  is  unvaried  in  terms,  and  not  followed  up  by  any 
other  examination  respecting  the  transaction,  which  may 
have  excited  the  suspicions  of  the  commissioners,  does 
uqt  (as  we  have*  already  seen)  afford  grounds  for  a  valid 
commitment ;  for  the  judge,  who  may  have  afterwards  to 
decide  upon  sudf  commitment,  has  no  means  of  d^ermining 
whether  the  answer  is  satisfactory,  or  unsatisfactory.  (4) 

(l)  Oofo^s  case,  Buck.  364.        (4)  Walker's  ctae^  I G.  8c  J.  571. 
2  Swanst.  1.  Norws  case,  2  Jac.  &  W.  4S7.; 

(8)  Ibid.  9nd  see  aat^  524. 

<5)  Goddard's  case,  1  G.  ft  J.  45. 
I^vie  V.  Mtford^  4  B.  &  A.  356. 
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.  When  a  bankrupt,  after  bma^wnuiHliA  fc 
ing  nlififactorily,  is  again  eTammad  by  the 
and  remanded  in  conaequenoe  of  hia  anawers  nol  bdag 
more  sada&ctory  than  at  first,  there  oogkt  to  be  a  soppfe' 
mental  warrant  of  commitment  or  detainer,  alatiog  wkt 
had  passed  in  the  way  of  question  and  answer  at  sadi 
Meotmd  esuunination ;  and  where  this  was  omitted.  Lord 
Eldon  thought  it  a  substantial,  and  not  a  mere  formal  de> 
foct.  (1)  It  ifl^  however,  no  objection  to  a  warrant,  whick 
recites  several  examinations,  that  it  omits  to  mradon  thsK 
the  bankrupt,  who  had  been  committed,  was  discfaaq^  it 
the  conclusion  of  one  of  the  (2)  examinations. 

And  where  the  bankrupt,  upon  the  commissioners  pi^ 
paring  to  administer  an  oath  to  him,  refuses  to  be  swon^ 
or  to  give  any  account  of  his  pnq)6rty,  the  oommiasioDen 
in  this  case  need  not  in  their  warrant  of  commitmenlaakfertk 
a^y  specific  question;  for  this  amounts  to  a  refiiaal  to  aasPtr 
all  possible  questions  which  can  be  suggested.  (S)  •  Aad 
when  the  bankrupt  refused  to  be  sworn,  on  the  grooad  ihit 
his  legal  adviser  had  not  arrived,  and  the  warrant  aHled 
generally  that  he  refosed  to  be  sworn,  without  artdiaythe 
reason  assigned  by  him  for  his  refusal,  that  was  held  to  be 
sufficient  (4) 

As  the  statute  only  gives  the  commissioneia  thepoMi 
to  commit  the  party,  until  he  shaU  subaoit  hiBudf  io  be 
sworn,  or  full  answers  make,  to  their  si^tisfoctioo^  Id  seek 
questions  as  shall  be  put  to  him,  or  until  he  shall  aigttand 
subscribe  his  e^uunination,  the  warrant  oi  comaatUaM 
(which  is  in  restraint  of  the  liberty  of  the  subject)  mait 
strictly  pursue  the  words  erf*  the  statute  in  the  eoncbmim  ef 
it,  otherwise  the  bankrupt  will  be  ordered  to  be  disdiarged. 
A  commitment,  therefore,  of  a  bankrupt  under  the  $9tA 
tianf  **  until  he  shall  conform  to  the  authoritjf  rf  the 


(1)  Coombeth  cafe,  a  Ro8e^  S96.  (s)  Ex  parte  Pi^,  1  B.  &  A. 

BrowH\  caae,  ibid.  400.  568.                                             _ 

(9)  Sromley'B  caie,  9  Jac.  &  W.  (4)  No6e*  v.  Momitm,  a  B.  & 

455.  B.  935.  7  MoOT^  59. 


MMif}  or  vWr  wkvmmrfj  Bt^ 


,    iWMtdf  MMdi  tna;  Smt  <hm#L  die  vrord  Orcom^ 
eafitm^'iti^nmfli.oSike,  ward'stAmii't  inigfat  be  wdl  eaonghy  ^[S^!^ 

fatH^oF^die  Mme'sense^  -^yettlie  commisdioners  hayie  Mer 

auHmiim  beeU^  ibat  of  examinir^^  and  it  might  not  wp* 
pear  hst  flMt  It  tecj^ed  a  sabsiiwbD  tothem  in  i^ther 
respects.  (1)  80^  aUc^  a  commitment  <^till  he  shall  be 
dts^i^ed  bjr  dae.  coarse  of  law(£y  or  ''for  mi$be^ 
Affimur  (9*V  has  been  hdd  bad ;  as  well'  as  one  ^  for  pre-' 
vari€mtion{4i)f*ioK[  be  might  prevaricate^  and  yet  give  a  fall 
answer ' at  laat  Arid  a  eommitmient)  nntilfie  shall  submit 
Imnsd^  '*and  fall  answer  make  to  all  sudb  qnestions  as 
may  be  pot  to  him/'  seems  to  have  been  on  one  occasion  (5) 
dmoghl  insufficient  I  dioagb  in  a  recent  caste  suchtioommit* 
It  MB'faekl  (6)  goody  —  the  Court  sayings  tbi^  the  qnes* 


tiaBsmiiBtlie  intended  to  mean  lawfoi  questions.  Tiiefftroper  WhaeHie' 
condasiony  however,  of  the  warrant  seems  to  be,  <<  nndl  ^^^^ 
kaieiiaU  (submit  himself  to  ua,  the  said  commissioners,  and'  non. 
idlf  answer  make/  to  the  questions  so  put  to  him  by  ns  as 
afoitMiik'' (7>'  i 

When  the  ooanmissionerB  commit  the  bankrupt,  for  not 
attsuding  his  assignees  (when  required)  to  assist  them  in 
making  out  the  accounts  of  his  estate  (as  they  are  em* 
powered  to  do  under  the  116/ft  S0c^iq»(8)  of  the  ilew 
aot^)  the  warrmt  most  also  pm»ue  the  words  of  the 
wscdon  giving  them  such  power.  In  ihiscase^thqr  are 
snldiorised  to  commit,  *<  until  the-bankraptdidloonform 
to  &eir  satisfoction^" 

-     -IX^hem  one  of  the  reasons  appeamigopbojthefoce  of  tlM  Wheth^ 
cxMunitflMnt  was  ill^,  alAoogh  thieve  was  another  set  ^^^^ 
fiMth  upon  it  whidi  was  good,  yet,  as  the  person' wail  com*  in  part,  it 

(1)  Brace^h  case,  1  Salk.  348.  (5)  MUer^s  case,  3  WOs.  428. 

CkMb.  sil.    Bracey  v.   JJorrif,  9  Bl.  881.       •   .    »          - 

5  Idod.  309.  (6)  Nobe$  w.  Mountain,  5  B.  & 

C^)  HoUingAed^s  case,    2  Lord  .B.933.  7  Mdore,39.. 

JR^  S5i;  Re:f  ▼.  Nathan^  S  Sir.  880.  (7)  MUler^s  case,  supra.   RexYm 

is)  MiUei^t  case^   8  Bl.  888.  Perrott^  BoriL  1  I88y     . 

2  144.  (8)  And  ses  ante^  518. 

(4)  Mex  T«  NttUum^  supra. 

M  M 


5M  OP  T^  BAKKBURT.  [Glu  19. 


^MM-      mkted  nntil  he  dioald  submit  dso  in  tbe  OMtter  iD  wtixb 
J^jjJ^JL^    the  commissicMiers  had  no  authorit^^  tbe  oommitaMntmi 

.held  iDcgai  in  Mo.  (1)     But  this  decisioD  mmj  be  ooo- 

sidered  as  doabdul ;  for  it  has  been  said,  that  irfaere  one 

cause  of  the  commitmeDt  was  manifestly  iUegaly  ikai  pe^ 

haps  might  be  rejected  as  supeiAuous,  and  the  oommitiiMBt 

be  referred  to  that  cause,  which,  if  true,  was  « l^al  ooe.(S) 

As  to  time      It  is  no  objection  to  the  commitment,  that  it  is  madein 

^mi^-^   the  absence  of  the  bankrupt;  or  that  it  is  made  some  dq» 

ment.         after  the  exammatkm  took  place,  notwithstanding  it  bens 

date  on  the  day  of  the  examination^  (&) 
Wken  the       Thou^  a  oommitmeaat  of  a  bankrupt  is  illegalt  (fer  not 
*^?       answering  a  particular  question  the  answer  to  which  wooU 
only  ttnd    direoUy  criminate  himsdf)  yet,  if  his  answer  would  otij 
to  cnmi-     f^f^l  (q  gfaew  that  he  has  committed  a  criminal  adt^  it  jsems) 
l^ankrupt.    thata  conAnittal.  would  then  be  good  forgot  answernigtk 
When  he  *  question.  (4)  And,  if  a  bankrupt  absobtidy  refuse  to  aoooaat 
^io^   fer  part  of  bis  eflbcts,  on  the  giMnd  ^iit  his  answerto 
aofwer.      the  inquiries  of  the  commissioners  would  cnminate  him- 
self,' he  may,  neverthdcss,  be  legally  committed  fer  such 
iefa8al'(5),  on  the  ground  that  his  answer  is  wisaiijfiuiot]/ 
within  the  language  of.  the  act. 
Where        -  Inarecentc^se,  where! the  bankrupt (whohad  been eooh 
^'""^^^  nitted  for  not  answering  ^ds&ctonly)  applied,  for.  a  wm^ 
nutndamut  dommto  examine  him,  professing  his  readiness  to  mdbelk 
^^^       dtsclosnrte  required,  the  Court  of  King^s  Bwch  pvlBi 
examined,   the  writ  -^  but  directed  that  it  should  not  issue  witiMMt  as 
order  feodi  a  judges  after  the  bankrupt  had  si^Qgoetod  the 
grounds  upon 'Whidi  he  desired  .to  be  further  esamined, 
and  the  refusal  of  the  commisstonem  to  examine  him.  (6) 
Remedy  The  proper  remedy  for  the  bankrupt  to  pursue,  when  be 

^fcT  ^^b     ^^  illegally  committed  by  the  cpminissi<Mier%  is  to  spptj 

i^!^            U)  Ex  parte  Jomei,  1  P.  Wms.  (4)  ExparteCb«tatf»BQck,55K 

"^'^•^-        SlJ  (5)  Ex  parte  0«»cnlW 

(S)  MUler  V.  SeUre^  8  Bl.  1141.  407. 

(3)  Batiy  y.  Or^ley^  8  East,  (6)  Bromley^^  cuc^sDam.hVL. 

3S7.  SaU\  case,  13  Ves.  361.  310. 


Sect  4.3  OF  THE  BANKHUFr.  5S1 

Sir  a  Mlau  eofpus.  (1)    This  writ  nay  be  moved  (or  by  Q^^ 
him ---as  writ  as  by  mj  other  patty  who  is  committed  by  ^^SSSpi. 
the  commissioners,   and  who  thinks  himself  improperly  ■ 

derit  with;  and  it  is  returnable  eiiiier  before  the  Lord 
Chancellor,  or  any  of  the  superior  courts  at  Westminster 
IB  term  time  •a— or  before  any  one  of  the  twelve  Judges  in 
vacatsrai.  It  was  formerly  supposed,  that  the  Lord  Chan- 
cellor cootd  not  issue  the  writ  at  common  law  in  vacation  (2) ; 
but  in  a  late  case  Lord  Eldon  decided,  that  the  Chancellor) 
as  wdl  as  the  Judges,  had  authority  to  do  so.  (8)  And, 
whenever  the  writ  is  returnable  before  the  Lord  Chancellor, 
he  eacercises  jurisdiction,  not  as  sitting  in  bankruptcy,  but 
as  a  law  officer  having  a  right  to  issue  the  writ  (4)  Care 
sbovld  be  taken,  that  a  correct  return  is  made  to  the 
habeas  corpus;  for  on*  the  application  of  the  bankrupt's 
iKscbarge,  the  Lord  Chancellor  will  not  go  out  of  the 
retam*  (5) 

>I«iCioe  of  the  application  for  tiie  writ  of  haheas  carpus  When 
sboold,  in  general^  be  given  by  the  bankrupt  to  the  as-  ghmUdbe 
signeea;  though  there  may  be  some  cases,  where  the  right  given  of 
t»ibe  discharged  is  so  clear,  that  it  may  be  done  at  once.  ^^^^ 
Where  notice,  however,  is  necessary,  a  notice  given  on 
Satorday  afternoon  for  Monday  has   been  held  insu& 
fioieDt.  (6) 

The  commissioners  may,  after  the  issuing  of  the  writ  of  Commis- 
habeaswrpus  md  before  the vetum  to  it,  make  (if  necessary)  >>^"^" 
a  finedi  warrant,  stating  more  fully  the  cause  for  detaining  a  fresh 
the  baakrupt  in  custody ;  and  such  warrant  may,  by  words  ^o'ni^^* 
of  refaesoe,  incorporate  the-  formal. parts  of  the  first 
warrant  (7) 

When  the  habeas  corpus  is  returned,  the  Court  has  to 

exercise  its  discretion,  in  deciding  whether  the  answer  of 

« 

(1)  Ttfy/bf's  rase,   8  Ves.  330.  .     (4)  TVes.  425. 

Ex  parte  TofMnum^  10  Ves.  106.        (5)  Croujle^%  case,  2  Swanst  75. 
£x  parte  HwmM^  lsVe8.237.  (6)  Bromu^tCM^  2  Jac.ftW. 

(2)  JaJt/%  case,  7  Harg.  St.  Tr.    453. 

467.  (7)  Ex  parte  Page^  1  B.  ft  A. 

(3)  Croude^h  case.  Buck,  264.       568. 
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mUtingthe 
bankrupt. 


As  to  affi- 
davits in 
explana- 
tion. 


When 
mere  in- 
sufficiency 
lojbrttty 
court  will 
re-com- 
mit; 

except 
when*. 


Court 
may  look 
at  whole 
of  the  ex- 
amination. 


the  bankropt  is  satisfiictoTy,  or  not ;  and  iB  it  bdie«a  the 
statement  which  the  commissioners  have  disbelieved,  it 
will,  of  coarse,  order  him  to  be  discharged.  (1)  But  the 
Court  has  no  authority  to  receive  affidavits  in  explanaim 
of  the  party's  conduct  and  answers  before  the  oomnNS^ 
sibners,  —  but  only  to  inquire  into  the  validity  of  thecaose 
of  the  commitment,  as  stated  on  the  &ce  of  the  retanL(S) 
The  Court  will,  therefore,  not  dischai^  a  bankmpt, 
merely  upon  his  producing  affidavits,  that  he  had  made  a 
discovery  of  his  estate  and  efiects, — when  he  was  committed 
for  not  answering  and  making  such  discovery ;  for  if  the 
Statement  in  the  commitment  be  untrue,  he  may  bring  an 
action  of  false  impmonment.  (3) 

If,  upon  the  return  of  the  habeas  corpus^  any  insuflkieaqr 
appears  merely  in  the  Jbrm  of  the  warrant,  by  its  omitung 
to  specify  any  question  put  by  the  coromisaioners, — the 
Court  or  Judge,  before  whom  the  party  shall  be  broo^ 
may  (and  is  indeed  required  by  the  statute  (4) )  to  recommit 
him,  unless  he  can  shew  that  he  has  fiilly  answered  sU 
lawful  questions  put  to  him  by  the  commissioners;  or  (if 
he  was  committed  for  refusing  to  be  sworn,  or  fornot 
signing  his  examination,)  unless  it  shall  appear  to  the  Court, 
or  Judge,  that  he  had  a  sufficient  reason  for  the  same 
And,  as  has  been  already  observed  (5),  in  case  the  whole 
of  the  examination  shall  not  have  been  stated  in  the  wamnt 
of  commitment,  the  Court  or  Judge  is  directed  (if  reqiurei 
thereto  by  the  party  committed)  to  inspect  and  considtf 
the  whole  of  the  examination  (6),  whereof  any  such  question 
was  a  part;  and  if  it  shall  then  appear,  that  the  answer  of 


(1)  Ex  parte  ORver^  I  RoBe9407. 

(5)  Ex  parte  James,  1  Chit.  Rep. 
110. 

(3)  Gregory's  case,  5  Mod.  068.; 
and  Bee  mUler  y.  Seare^  2  Bl. 
1141. 

(4)  Section  39.;  and  see  Ex 
parte  Page,  I  B.  &  A.  568. 

is)  Ante,  526. 

(6)  Lord  Eldon  in  his  judgment 


in  Coombes^s  case,  9  Ros^  399.  io- 
tiinated,  that  there  would  be  soioe 
difficult,  when  the  application  for 
a  discharge  upon  a  Aofteos  corfu 
is  made  to  a  Judge  at  chambers, 
in  regard  to  the  mode  by  whidi 
the  Judge  could  look  into  the  pro- 
ceedings, as  there  was  some  doubt, 
with  respect  to  his  power  to  coio- 
pel  the  production  of  them.    Bot 
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the  party  eommitted  is  8atM&ctoiy»  the  Court  or  Judge  Of  ^'^ 
may,  in  that  case^  order  biin  to  be  discharged.  6^m#. 

What  are  considered  matters  otjbrmy  and  what  of  stdh-    

stance^  in  the  construction  of  the  warrant  of  commitment,  jg^^^^^ 
muy  be  collected  from  some  of  the  preceding  cases.    In  ten  of 
one  of  these,  where  the  bankrupt  refused  to  be  sworn,  and  •^^'""* 
the  warrant  committed  him  till  he  should  full  answer  make 
to  the  questions  "  put  to  him  as  aforesaid,^*  no  questions 
having  been  previously  set  out, — this  inaccuracy  was  held 
to  be  mere  matter  of  Jbrmj  which  would  justify  the  Court  in 
recommitting  the  bankrupt.    So,  where  the  warrant  set. 
oat  several  questions,  to  some  of  which,  taken  singly,  the 
answers  were  satb&ctory,  —  it  was  considered  no  valid  ob- 
jectioii,  that  the  warrant  committed  the  party  till  he  should 
ibll  answer  make  *'  to  the  questions  so  put  to  him  as  qfqre" 
said/*  (1)     These  are  two  instances  of  insufficiency  merely 
ia  the  form  of  the  warrant-     The  above  noticed  case  of 
Ex  parte  Cassidy  (2)  (where  it  appeared  on  the  face  of  the 
warrant,  that  the  commissioners  had  improperly  delected 
their  authority  to  other  persons  to  examine  the  bankrupt) 
will  explain  what  is  considered  a  defect  in  substance. 

The  commissioners,  having  a  discretionarjf  power  to  com*  When 
mit  the  bankrupt  if  his  answers  are  not  satisfactory  to  22II?S!not 
themselves,  are  not  liable  to  an  action  for  so  committing  liable  for 
him, — notwithstanding  he  is  in  &ct  discharged  afterwards  ^?|^ 
by  habeas  corpus^  on  the  ground  of  the  Court  thinking  rupt. 
the  answers  to  be  satisfactory  (S);  though  the  contrary 
of  this  dedsion  was  formerly  held.  (4)    Neither  will  any 

now,  88  the  statute  0j)M"tfff/yiSr«cf«  the  froducHon  of  that,^  which  he 

the  Judge,  if  reauired  thereto  by  is  directed  by  the  legislature  to 

the  party  committed,  to  inspect  inspect, 

the  whole  of  the  examination,  for        (1)  Ex  parte  Vogd,  2  B.  &  A. 

the  purpose  of  considering  whether  219. 

he  has  answered  satis&ctorily  or        (2)  Ante,  page  535. 

not,  it  u  submitted,  that  as  a  ne-        (3)  Dowell  y,  Impey^  1  B.  ft  C. 

cessaiy  consequence  of  this  pro-  163.;  and  see  ante,  page  166. 

▼ision,  the  Judge  must  now  be       (4)  IftfiSpr  v.  &arr,  2  Bl.  1141, 

dodied  with  the  power  of  ordering 
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actiop  lie  agaJagt  tfaeiafor  a  commitment,  irMA  ig  lirf<a^ 
for  ajbrmal  defect  in  the  warrant.  (1) 

When  a  bankropt  is  committed  for  not  answmi^  sod 
is  afterwards  desirous  to  complete  his  examinatioDi  and  be 
discharged^  he  most  send  word  to  the  commi8sioDen»  dut 
he  is  wiUing  to  submit  and  answer  die  qoesdoBSy  — aadtbe 
commissioners  will  then  appoint  a  meedng  at  the  eipoise 
oftheestate;  for  the  bankrupt  has  no  estate^  or,  at  least, 
is  su{qx)sed  to  have  n<me.  (S)  And  where^  in  sudi  a  case, 
the  bankrupt  applied  to  be  brought  before  the  coiBaii»- 
sionersy  but  the  assignees  refosed,  unless  he  would  pay 
the  »penses  of  the  meeting,  —  the  Lord  Chancdlor  di- 
rected, that  if  there  wdre  no  eflfects,  the  oomnusaoom 
should  meet  graiiSf  receiving  their  foes  out  of  fotnre  eftcts, 
if  there  should  be  any ;  and  added,  that  if  the  banknpt 
should  be  again  committed  for  not  answering  folly,  he 
would  find  it  very  difficult  to  obMin  another  order  to  briag 
him  up.  (3) 

If  any  gaoler,  to  whose  custody  the  bankrupt^  or  any 
other  person,  shall  be  committed  by  the  commissioiiei^ 
shall  suffer  dther  the  one  or  the  other  to  escBpe(4X  be  is 
liable  to  a  penalty  of  500^ 


(1)  Broeejf*B  case.  Comb.  991.  (S)  £k  parte  CUm,  isVckSM. 

(SJ  RcJF  V.  JackMon,  1  T.  R.  654.        (4)  Section  58. 
Ex  parte  Graham^  8  Bro.  48. 
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Sbction  V. 

Of  the  Banknipfs  Rights  and  Privileges. 

I.  Qfhis  Pri'oilege from  Arrest. 
^0  Of  his  Mainiefum^  dsaringhis  Examnation* 
S.  Of  his  Allowance  under  the  Commission. 
4^  Of  his  B^ht  to  the  Surplus. 
5^  As  to  Us  Bight  to  acquire  Properfy  be/ore  obtaining 
his  Certificate. 

(And    see  furdier    ^^  Supersedeas^    **  Certificate^^* 
^  Actions  Ijf  an  uncertificated  Bankrupt.^) 


I.  (y  the  Privilege  rf  the  Bankrtgft  from  Arrest. 

The  bankrupt  is  by  the  new  statute  (1)  declared  to  be  For  what . 
free  from  arrest  or  imprisonment  by  any  creditor,  in  P^"^ 
coming  to  surrender,  as  well  as  after  such  surrender,  tot  privileged, 
the  period  of  ibrty-two  days — and  for  such  further  time  as 
shall  be  allowed  him  for  finishing  his  examination,  not 
exceeding  three  calendar  months  (2)  — provided  he  is  not 
in  custody  at  the  time  of  his  surrender.  And  if  he  should 
be  arrested  for  debt,  or  on  any  escape  warrant  (8),  in 
coming  to  surrender,  or  shall  after  his  surrender  be  so  ar- 
rested within  the  before-mentioned  dme,  he  is  entitled  (oh 
producing  the  summons  under  the  hands  of  the  commis- 
sioners to  the  officer  who  shall  arrest  him,  and  giving  him 
a  copy  thereof)  to  be  immediately  discharged.  If  the 
officer  shall  afterwards  detain  him,  he  is  liable  to  a  penalty 
of  51.  for  every  day  of  such  detention,  to  be  recovered  by 
the  bankrupt  for  his  own  use,  by  action  of  debt  in  his  own 
name,  in  any  court  of  record  at  Westminster,  with  full 
costs  of  suit. 

(1)  SecAmWl.  (3)  That  ifl»  an  escape  warrant 

(s)  &ip<Joii  118.  at  the  rale  of  a  ere(mor4  14  Ves. 

41.    1B.&A.911. 
M  M   4  * 
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Andf  though  a  bankrupt  may  have  bees  vfptJbmfkA 
by  the  warrant  of  the  commissionei%  for  any  refusal  to 
submit  to  their  anthorify,  or  any.  nonnconibrauty  to  the 
provisions  of  the  act  of  parliament, — yet,  if  he  shall  (witUn 
the  time  allowed  him  to  surrender)  afterwards  submii  to  he 
examined,  and  in  all  things  conform,  he  will  be  entitled  ta 
the  same  benefit  under  the  a€t»  as  if  he  had  voluatarily 
surrendered.  (1)  It  is  also  immaterial,  whether  the  bsnkp 
rupt  surrender  at  a  private^  or  a  public  meeting  of  tiie 
commissbners ;  for  he  is  in  ^ther  case,  after  his  annendeit 
equally  entitled  to  his  privilege  from  arrest.  (2) 

If  the  bankrupt  be  in  prison,  at  the  time  of  his  sBirtodei^ 
he  iSf  of  course^  not  protected  from  snhsequ^it  detunen: 
for  the  above  section  only  gives  him  the  privilege  of  firee- 
dom  from  arrest  or  imprisonment,  —  provided  he  is  aot  it 
cusU)Af  at  the  tiipe  of  his  surrender.  (3)    . 

'This  privilege  of  freedom  frpip  arrest  is  intoided  toin- 
fible  the  bankrupt  to  surrender  himself  to  the  commieiaa* 
erss  as  well  as  to  encourage  him  the  more  speedily  todoso^— 
4Pd  is  not  a  general  and  independent  privilege^  during  the 
whole  time  allowed  by  the  act  of  parliament  for  tbe  sur- 
render.   Therefore,  until  actual  suri*ender,  the  privilege  is 
confined  to  tbe  act  of  his  going  with  that  object.    Thus,  if 
a  bankrupt  be  abroad,  and  returns  with  an  intuition  to  sot* 
render,  and  is  arrested  on  his  landing,  or  within  a  day  or 
two  after  his  arrival,  before  he  can  conveniently  make  Us 
surrender,  —  he  will  be  entitled  to  the  privilege^  if  it  appears 
that  he  was  actually  going  to  surrender.  (4)     So,  where  f 
bi^ikrupt  was  arrested  in  London,  and  it  appeared  that  be 
was  bonijide  in  his  way  from  Bath  to  Liverpool,  for  the 
purpose  of  examination  before  the  commissioners, — be  was 
disdiarged  by  Lord  Eldon,  upon  motion.  (5)   But,  .where  a 
bankrupt  came  from  Holland  to  England  within  the  fort;- 
two  days,  with  an  intent  to  surrender  himself  upon  tbe  fertj- 


i$\  £](  {i^rte  Wood^  l  Ro«e,  46. 
(3)  Ex  parte  Gpidiet  s  Aoae^  Sf  a, 

13 


(4)  JKimyoK  ▼.  SokmiBmt  1  Co«p- 
156. 

(5)  Og/r's  caac,  1 1  Ves.  556. 
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larged  to  a  farther  day,  he  then  laid  aside  his  design  of  sar-  '\^g^ 
rendering  himaelf  vpcin  the  for^-second  day,  and  did  fwif  in  — — 
tnUki  mean  to  surrender  until  tie  enlarged  day — and  in  the 
intermediate  time  wa^  arrested  by  one  of  his  creditors,  «— 
it  was  heldy  nnder  these  circiunstanoes,  that  he  was  not  en- 
titled to  this  privilege*  (1)  Where  a  bankrupt^  however, 
before  he  received  a  summons  from  the  commissioners, 
ddivered  his  keys  and  effects  to  the  messenger,  and  pror 
mised  to  submit  to  the  directions  of  the  law  — and,  only 
an  hour  after  he  had  been  served  with  1;he  commissioners' 
summons  to  surrender,  was  arrested ;  — upon  petition  to  llie 
Lord  Chancellor  to  be  discharged,  it  was  considered  in 
this  case,  that  what  the  bankrupt  had  already  done  was  all 
that  he  could-theo  do,  and  was,  so  fiir,  a  compliance  with 
the  requisitions  of  the  bankrupt  law ;  ^—  he  was,  therefore^ 
ordered  to  be  discharged,  upon  his  consentiDg  not  to  sue 
the  officer  who  arrested  him.  (2) 

When  the  bankrupt  has  surrendered,  his  privilege  con-  If  examiti'^ 
tinoas  from  that  time  until  and  during  the  whole  of  the  f^^V*^ 
fixty-seoond  day(S);  —  or,  if  the  time  for  his  surrender  privil^^ 
has  been  eplarged  by  the  Lord  Chancellor,  and  he  then  continue^ 
duly  surrenders,  and  the  comjnisstoners  enlarge  the  time  exceeding 
far  his   examination^  his  privil^e  will  continue  during  three  a 
the  whole  of  such  enlarged  time  (not  exceeding  three  months 
calendar  months)  as  the  commissioners  shall  by  indorse- 
ment upon  the  summons  appoint  (4)     And  the  same,  if 
the  commissioners  enlarge  the  time  for  his  examination 
(after  he  has  surrendered)  within  the  for^*two  days.  (5) 
And,  though  the  commissiimers  omit  to  insert  in  their 
of  the  surrender  the  actual  day^  until  which  the 


(1)  Ke%yim.y,  Sohpum,  1  Cowp.  (4)  SecHan  118.;  and  see  Smp* 
]  se.  9orC^  case.  Buck,  484.    2  Wils.  1 27. 

(2)  Ex  parte  De  Fnes,  Davies,  Ex  parte  Hawkim,  4  Ves.  691. 
163.  (5)  SiTi^ofi's  case,  supra.  Dock 

(3)  Ex  parte  Dimletw,  7  Ves.  v.  TVotfer,  sT.R.  476.    Darby  r. 
317.    Ex  parte  Daviet,  Buck,  80.  Baugkan,  5  T.  R^  209i;   and  flee 

re  Zlo/faw,  1  Ball  ft  B.  isa 


*^|^       Us  prifikge;  Jbr  his  protedtioii  is  gnutad  bf  the  Matei 
-— -^    kuiqiendently  of  the  ooomiisBioiieiB'  oertificsle.(l)  But 
^ommiesioiiers  caiioot  give  the  benknipt  a  pioleccioo  ibr 
an  takmiied  period  of  time  beyond  diree  calendar  moDtiks, 
in  order  to  enable  him  to  make  a  full  disdosiire  of  hit 
estate  and  eflB»t8.(2)     The  omissicm  by  the  oommis* 
sioners  to  indorse  the  adjonmmait  of  the  baakxiipl^s  last 
Where       esamination  on  his  sommons,  will  not  deprive  hon  of  Us 
~^^    privilege.(S)  And  where  a  bankrupt's  last  esamuntioo  has 
withouta    beenadjonmedsM^diJfy^-if  at  a  meeting  undtf  the cob> 
'■""o^i'*-   nnssion  for  a  distinct  purpose  and  without  a  sumawosi  lie 
voluntarily  attends  in  order  to  be  «yiii»**Hj  and  is  there 
arrested,  —  he  is  entitled  to  be  discharged  on  geoerd  com- 
mon law  principles :  viz.  as  a  witness,  or  party,  sttendiif; 
Where       the  commissioners.  (4)    But  where  the  last  ezaminstioo  is 
^'"'"**ad-  ^j<'umed  sine  die,  on  the  ground  that  the  oomnussiooen 


nonen 


joamsme   consider  all  further  examination  usdess — and  during  the 
^'  adjournment,  and  before  any  fiirthar  meedng  is  htd,  the 

bankrupt  is  arrested,  —  he  will  not  in  this  case  be  estidfld 
to  be  discharged  (5) ;   unless,  indeed,  the  commitfODen 
have  (pursuant  to  the  11 8M  section)  indorsed  a  pioMMQ 
on  the  bankrupt's  summons. 
Where  Where  the  time  for  the  bankrupt's  surrender  had  ex- 

'^^  ^?     pired,  and  he  had  obtained  an  order  of  the  Lord  Ouut- 
isexpired,   cdUbr  for  the  commissioners  to  be  at  liberty  to  meet  and  tab 
"^  °^'   his  surrender,  and  he  was  afterwards  taken  in  executiaD  ;— 
tarns  an      Lord  Eldon,  upon  his  applicatbn  lo  be  discharged,  said 
order  for    it  was  a  new  case,  and  doubted  his  own  authoitty  to  nab 
feoder.       ^^  order,  as  the  bankrupt  was  not  strictly  coming  to  af' 
render  according  to  lawg  and  he  added,  that  if  he  made  w 
order  for  the  bankrupt's  discharge^  it  must  be  upon  the 
plaintiff  in  the  action,  and  not  upon  the  gaoler.  (6) 

(1)  Ex  parte  LeigL  1  G.  &  J.  (s)  Pnci^%am,5V.&B.9$. 

964.   Pnee^8caae,3V.&B.8J.  (4)  Ex  parte  JKoci^  1  Ro«»  SGD. 

.  (2)  <8ec/tofill8.,ante»515.;and  (s)E^puteWooi^  iG.StH^ 

#ee  OatigktoH  v.  Leiglk,  1  B. &C.  (6)  Aooo.  15 Vea,  1. 
6S2.  £« parte  Woodi,  i  G.4p  J.  IS. 


After theHbttdETopt  Has  paamd  his  4iad  oaadiMdaii}'  liT  AMbge 
he  it  smwDOMd  by  the  oommifgioiierff  to  ittwd  then  upoa  "^^^^ . 
dedariiig  a  divideBd,  or  ^for  •amj  other  purpose^'  he  is    -«~- 
equally  protected  with  all  other  persona  who  may  be*  ex-  ^^^*^ 
aoiioed  before  them,  oinife,  redetmdOj  et  marando  j  tbif'the  nrnmomd 
banlopapt,  or  person  so  summoned,  is  to  be  oonsid^red  in  ^^'j^ 
the  cbanieter  of  a  witness,  or  party  attending  a  legal  iirotected 
tribonal,  sitting  in  the  nature  of  a  court  in  the  admifiistra^  eundo^kc. 
tion  of  justice.  ( I )    But  if  the  bankrupt,  ot  any  other  par^, 
comes  voluntarily  before  the  commissioners^  without  a  sum- 
mons, and  without  any  necessity  for  hk  so  doing,  he  wiH 
then  not  be  privileged  (2)  eimdo  et  redeundo. 

A  bankrupt  is  entitled  to  the  privilege  of  a  party  at-  Upon  at- 
tending his  own  catise,  in  freedom  from  arrest,  on  his  re-  ^^^^^ 
turn  from  attending  his  petition  for  leave  to  surrender,  tbr  leave 
after  the  time  originally  appointed  for  his  surrender  has  ^  ^^~ 
expired, — provided  he  deviates  no  further,  than  to  call  on  priyileged 
his  solicitor  to  arrange  the  proper  steps  for  giving  effect  to  ^^^^^^^f^* 
the  order.  (8) 

And  whether  the  debt,  upcm  which  a  bankrupt « is  ar-  Impa. 
rested,  is,  or  is  not,  proveable  under  the  commission,  he  is  ^^^  ^^  ^ 
equally  endtled,  in  all  the  cases  before  mentioned,  to  the  debt  is 
privilege  from  arrest  (4)     The  privilege  also  extends  to  0"^^'® 
an  attachment  for  not  paying  money  under  an  award,  privilege 
whidi  has  been  made  a  (5)  rule  of  court, — or  for  not  lodging  extend  to 
money  in  court,  pursuant  to  a  decree  or  order  of  the  Court  ^^  ' 
of  Chancery.  (6)     For,  though  the  form  of  the  process  be  under  an  - 
criminal,  yet  if  it  issue  to  compel  payment  of  a  debt,  it  will  ^^^^^, 
be  «s  much  an  Hrrest  within  the  meaning  of  the  statute,  as 
every  other  mode  by  which  a  creditor  can  arrest  a  bank- 
rupt for  a  debt.  (7)    And  where  the  Lord  Chancellor  JJJ^^^ 

reeled. 


Cl)  Ar&iig  V.  Fhwers,  8  T.  R.       (4)  2>tf%  ▼.  Baugham,  S  T.R. 

209. 

Cs)  Anon.  1  Salk.  544.  Ex  parte       (5)  Ex  parte  Parker ^  j  Ves.  554. 
,  260.  (6)  Wall  V.  Atkinson^  2  Rose, 

(3)  Ex  parte  Jackion,  15  Ves«    196. 
ll«.  (7)  Re  M'Wmam,  1  Scb.  & 

Lef.  169. 
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diraoled  im  aodon  to  be  broogbt  Iqr  ife  badkn^ 

"^^^       the  nmignee  to  try  the  validity  of  the  cummiwiop,  and  die 

^-^^    baaknqit  (having  fiuled  io  die  acdoo)  was  taken  in  eie> 

cotion  ix  the  oosts,  he  was,  on  pedtioa  to  the  Ghancadlor, 

<»rdered  to  be  discharged.  (1) 

Where  When  the  anest  b  iUq^,  all  ddaimers  ave  inopentivc^ 

^T^^"  and  the  bankrupt  will  be  dischaiged  fitNn  them;  for  it  s 

ttiocn       the  arrest  alone  that  gives  any  efficacy  to  the  detainos  (S) 

^'^  Bat,  where  a  bankmpt  was  oommitted  for  a  oontempC,  in 

not  having  obqr^  an  order  of  the  Lord  Chanoeilor  to 

bring  into  the  Master^s  office  the  tide  deeds  of  an  esttfee 

sokl  under  the  commission  — and  the  sale  having  been  us- 

duly  made^  the  bankrupt  was  ordered  to  be  discharged 

from  that  commitments^  but  detainers  having  been  lo<^ 

against  him,  he  peddoned  also  to  be  discharged  fiomdiofie 

detainers; — Lord  Eldon,  after  consulting  ^tfa  two  cxf  ck 

judges,  held,  that  these  subsequent  detainers  must  stuid  (S)i 

according  to  the  pracdce  of  the  law* 

Surrender       Where  a  bankrupt  esc^ied  out  of  the  custody  of  Ae 

doo  not  jnarahai  of  the  Kinir's  Bench,  and  surrendered  to  a  corn- 
protect  ® 

laiduupt  misrion  subsequendy  issued,  being  then  at  laig^  — a  soi^ 
?^^  render,  under  these  drcumstanoes,  was  held  not  to  opente 
MO.  as  a  protecdon  against  the  right  of  the  marshal  to  retake 

him,  and  retain  him  in  custody,  (4) 
•As  to  pro-      It  was  formerly  considered,  that  a  bankmpt  was  not 
^^^^       privileged  from  arrest  upon  an  txUtUj  even  whilst  under 
reit  at  the  examination,  as  the  crown  was  not  bound  by  the  banknqrt 
wit  of  the  1^^,    3q(  \i  Y^2&  been  more  rec^dy  held,  that,  aldnxigh 
the  crown  was  clearly  not  bound  by  the  statutes  in  bank- 
ruptcy, the  bankrupt  was  privil^;ed  from  arrest  whilst  in 
actual  attendance  before  the  commissioners ;  for  that  the 

(1)  £x  parte  Gregory,  I  G.&  J.  (5)  Ex  parte  DwrnKU,  lO  Ves. 
177.  328. 

(2)  Ex  parte  Ro$i^  supra.  Ex  (4)  Andermm  ▼.  JBRmpfois  i  B. 
parteilfoorf.  Buck,  521.  Ex  parte  &  A.  508.  Ex  parte  Jokmm, 
WiUon^  1  Atk.  152.;  but  see  Bar-  14  Ves,  36. 


WiUon^  1  Atk.  152.;  but  see  Bar-    14  Ves,  36. 
day  V.    Faber,    2  B.  &  A.  743. 
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spirit  ;Of  the  conoon  law  $iBooia  the  Crown  oqaally  with  IVM^v' 
any  other  creditor ;  and  the  prindple  is,  that  all.  witnesses  *{|^, 
are  protected  in  attending  a  Court  competent  to  enforce  ■ 

their  attendance.  (1)  If,  however,  the  bankrupt  be  ar* 
rested  at  the  suit  of  the  Crown,  when  not  in  actual  attend- 
ance before  the  commissioners,  or  on  his  way  to  or  from 
them,  he  is  in  this  case  not  entitled  to  be  discharged  from 
such  arrest,  —  although  the  commissioners  have  in  fiict 
eulai^^ed  the  time  for  his  examination,  and  extended  his 
protection.  (2)  When  the  bankrupt  is  entitled  to  be  dis- 
chai^ged  from  an  arrest  at  the  suit  of  the  Crown,  the 
order  of  discharge  will  be  made  on  the  gaoler,  who  has 
the  bttikrupt  in  custody.  (S) 

A.  bankrupt,  however,  may  be  taken  by  his  &u^  even  whilst  NotpR>. 
attending  to  pass  his  examination,  so  as  he  is  not.  taken  ^^^^ 
away  from  the  commissioners  before  his  examination  is  bail, 
finished ;  for  the  statote  expressly  excepts  the  case^  where 
the  bankrupt  is  in  cusiodt/at  the  time  of  his  surrender; 
and  a  defendant  is  always  considered  in  law  to  be  in  the 
custody  of  his  bail.  (4)   But  in  the  case  of  bail  to  the  sheriff 
on  an  arrest^ — that  is  not  a  custody  within  the  strict  mean«- 
ing  of  the  statute,  at  least,  while  the  bail  permit  the  prin- 
cipal to  go  at  large — whatever  it  might  be  if  they  kept  him 
in  their  actual  custody,  (5)    Lord  Hardwicke  (in  a  case  of 
tills  kind)  observed,  that  he  did  not  know  that  bail, 
taking  their  principal  coming  to  a  court  of  justice  to  be  ex- 
amined as  a  witness,  had  ever  been  determined  to  be  guilty 
of  a  contempt  of  the  court,  provided  they  brought  him  to 
be    examined  by  that  court  (6)     The  courts,  however,  Aa  to  en- 
have  sometimes  (upon  application  of  the  bankrupt)  en-  ^|^^ 
larged  the  time  for  his  surrendering  in  discharge  of  his  surrender 
bail,   in  order  that  he  might  pass  his  examination  before  ^^^^ 

bail. 

(1)  Ex  parte  Ruuell^  I  Rote,        (4)  Ex  parte  ^iiftoni,  1  Atk.  888. 
278.   l9Ves.  163.  (5)  Ex  parte  Leigh^  1  0.&  J. 

(2)  Ex  parte  Temple^  2  Rose,  28.    267. 

(5)    1  Rose,  878.  19  Ves.  165.  (6)  1  Atk.  258. 
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0tukfmmmde!t.{l)    Brt,  m  Ae  iKJinmiwinnfri  hweawr 

-^]^       antihoriQr  to  have  the  bankrapt  brought  beibre  thai  to  be 

exammed,  whether  he  is  in  custody  upon  mesne  or  ifoo 

final  prooeis^  there  does  not  seem  to  be  anj  nsoessitf 

henceforth  for  such  an  i^lication;  the  object  of  wfaidi  wis, 

to  prevent  the  inconTenienoe  and  expense  of  the  conmus- 

sioners  attmding  the  bankrupt  in  prison  to  take  his  enmiD- 

ation,  as  they  were  formerly  obliged  to  do  when  he  w 

charged  in  ccsecudon.  (8)  The  Court  of  Eisfaeqner^hoeefffy 

have  made  an  order  of  this  kind  since  the  commissioBeR 

have  possessed   the  authority  to  have  the  banknqii  so 

brought  before  them  (3)  —  a  power  which  was  first  grra 

them  by  the  49  6. 3.  c^lSl.  s.  13. 

Mode  of         It  does  not  seem  that  the  commissioners  have  power  to 

P^^*^^     discharge  a  bankrupt,  or  a  witness,  who  is  impropeih 

discharged  arrested  whilst  attending  them ;  the  practice  bdng  to  apply 

from  either  by  motion,  or  petition,  to  the  Lord  Chancdor  Ibr 

a  discharge-— and,  if  necessary,  for  process  agsinst  tbe 

officer  for  a  contempt  (4)    A  person  undertakiiig  id  '^ 

demnify  the  officer  against  conduct,  which  would  iDOimt 

to  a  contempt,  will  be  considered  equallyguiity  of  theoon- 

tempt  himself.  (5)    Th^  application  for  the  discharge  of 

the  bankrupt  should  be  by  petition^  unless  the  arrest  is 

under  circumstances  amounting  to  a  cor^m^—- in  which 

case  it  should  be  by  motion.  (6)    The  contempt,  bovever, 

is  only  cognizable  as  such  by  tbe  Lord  ChancellM'  sitdog 

in  bankroptey,  and  not  by  any  odier  court ;  thtfefcre,  the 

Court  of  King's  Bench  refused  to  discharge  a  person  v- 

rested  ii^ilst' attending  commissioners  of  bankrupt,  as  the 

contempt  was  considered  to  be  not  to  that  court  (7) 

When  The  proof  or  claim  by  a  creditor  of  his  debt,  we  have 

bankrupt    before  seen,  operates  of  itself  as  a  discontinnanoe  of  aoy 
m  custody  '     ^ 

(1)  Maude  ▼.  JoweU.  3  East,  (4)  Ex  parte  JT^nuy,  1  Atk.  55. 

145.    Crump  v.  Ta^r,  1  Pri.  74.  Ex  parte  J^,  7  Ves.  SIS. 

Giendinnmg  v.  Robnuon^  1  Taunt.  (5)  Ibid*  £S[  parte  JDlurM,  S  V^ 

3S0.  104. 

(S)  5  Geo.  2.  c.  50,  8, 6.  (6)  Anon*  l  Rose*  SSO. 

(5)  Crmip  Y.  Tas^r,  supra.    '  (7)  Kmderv.  Williams, AT.BJSr,- 
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action  previoiifliy  btabfjbl  against  the  UiiMnipt<l) ;  and  if  PrM^^. 
the  bankrupt  is  in  custody  at  the  time  of  such  pcoof  or  \l^^^ 
claim,  he  is  oititled  to  be  immediately  discharged.    Where 


also  a  creditor,  who  holds  the  bankrupt  in  arrest  under  ^ amT^ 
mesne  pUDcess,  petitions  to  prove  his  debt,  the  bankrupt  is  ditorpro^ 
entitled  to  his  discharge  instanier^  upon  the  order  for  the  ^^^^ 
proof.  (2)     So^  where  a  creditor  (previous  to  the  oommis-'  mediate 
sion)  obtained  a  verdict  against  the  bankrupt  for  a  nominflt  d>>cbai8®- 
snm.safa}ect  to  a  reference^  and  the  award  was  made^  and 
judgafent  entered  up  for  the  debt  and  costs  after  the 
issuing  of  the  commission -^upon  which  the  creditor  proved 
his  dAii  and  took  the  bankrupt  in  execution  for  the  costs  ^— 
the  bankrupt  was  in  this  case  ordered  to  be  dischazged.  (3) 


2.  Of  the  Bankrupfs  Right  to  Maintenance  during  his 

Examination. 

By  section  114.  of  the  new  statute,  the  commissioners  Only  en- 
are  empowered  before  the  choice  of  assignees  —  and,  after  S|^    J^ 
assignees  are  chosen,  they  are  then  authorised  (with  the  ap-  he  passes 
probation  of  the  commissioners)  from  time  to  time  to  make  ^-^f""" 
such  allowance  to  the  bankrupt  out  of  his  estate,  until  he 
shall  have  p)assed  his  last  examination,  as  shall  be  necfessary 
for  the  su))port  of  himself  and  his  family. 

This  is  a  new  and  a  very  proper  enactment  in  the  Bank- 
rupt law  —  the  former  statutes  having  contained  no  pn> 
vision  to  this  effect,  —  though  the  custom  was  to  make  the 
bankrupt  a  reasonable  allowance  for  his  maintenance.  For, 
as  the  bankrupt  is  bound  to  employ  himself  previously  to 
his  examination,  in  making  up  his  accounts  and  arranging 
his  affiurs  for  the  benefit  of  his  creditors,  it  seems  but  jus^ 
that  they  should  allow  him  sufficient  to  maintain  himi^elf 
and  his  family,  whilst  he  is  devoting  his  time  to  their  service.   . 

But  though  the  bankrupt  is  now  entitled  to  such  main*  Not  iut- 

tenance,  as  the  commissioners  or  the  assiimees  shall  think  ^^^^  ^, 

^  appropn- 

(1)  See  ante, page  1S4.  (S)  Ex  parte  Jia^yser,  1  0.&  J. 

(2)  Ex  parte  irmng^  Buck,  42S.      107. 
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CCb.t& 


atiiigofhis 
own  au- 
thority 
any  part  of 
hiseflbctt 
for  that 
purpofe* 


When  he 
pays  lOf. 
in  the 
pound. 


When 
Whenl5f. 


When  he 
does  not 
pay  lOff. 


proper  to  alknr  hiniy  yet  he  will  not.  be  jiialMiwVeiti^  M 
less  any  third  person,  in  taking  any  part  of  bis  effects  ind 
appropriating  it  for  that  purpose,  without  the  consent  of 
the  commissioners  or  assignees.  For  where  a  aster^iD* 
law  of  the  bankrupt,  at  hb  request,  took  out  of  his  hoose 
such  a  quanti^  of  bis  plate  as  would  raise  20JL  finr  the 
maintenance  of  himself  and  famDy,  and  borrowed  iOL 
upon  it,  which  was  actually  expended  for  that  purpoae— il 
was  held,  that  the  assignees  might  recover  the  valoe  of  it 
in  trover  against  the  sister-in-law;  though  Lord  Mm* 
field  said,  it  was  a  very  crudcase,  —  but  if  the  assignees  in- 
sisted on  their  claim,  that  the  Court  could  not  rdieve  the 
defendant  (1)  The  bankrupt,  however,  (as  we  have  be* 
fore  seen  (2),)  may  determine  on  the  propriety  of  retahiiiig 
such  part  of  his  wearing  apparel  as  he  thinks  is  neceaay 
for  his  use;  for  he  does  this  at  the  risk  of  being  indicted 
for  felony.  (3) 

3.  Of  the  Bankrttffs  AUaaoance  under  the  Ckmamaimu 

By  section  128.  of  the  new  statute^  —  if  the  bankmpt  ob- 
tains his  certificate,  and  the  net  produce  of  his  estate  pays 
\0s.  in  the  pound,  he  is  entitled  to  an  allowance  of  5 per 
cent,  out  of  such  produce^  to  be  paid  him  by  the  assignees^ 
provided  such  allowance  shall  not  exceed  4002.  (4) 

If  his  estate  pays  12s.  6d  in  the  pound,  he  is  entitled  to 
an  allowance  of  ^L  lOs.  per  cent,  not  exceeding  50(ML 

And  if  the  estate  pays  ISs.  in  the  pound  or  upwards,  he 
is  then  entitled  to  an  allowance  of  10  per  cent.,  not  ex* 
ceeding  600/L 

But,  if  the  produce  of  his  estate  shall  not  pay  the  credi- 
tors 10s;  in  the  pound,  the  bankrupt  can  in  that  esse  only 
be  allowed  so  much  as  the  assignees  and 


»■'•)llIl^^^s:'    »  I- 


(1)  Thompwnv.  CounceO^  1  T.R.  8.  7.  &  8.,  except  that  the  ext^t 

157.  of  the  allowaDce  is  now   made 

(9^  Ante,  384.  double  the  amount  of  what  ^ 

(3)  Ex  parte  JKoff,  1  Rose,  35.  bankrupt  was  before  entitled  to. 

17  Ves.  374.  The  right  to  anv  allowance  was 

(4^  These  mulations  are  umilar  first  g^ven  to  the  banknipt,  faj  die 

to  tnose  in  the  5  Geo.  3.  c.30.  4&5Ann.  c.  17. 


Sict£SL]  nmwn  JOfm  vsirtLsaEa.  S%5 

ahdlfftUidb^^  iibi^<«iMedUtig*5l.  per  GfeAt»  and  S002.  in  Mknmice. 
diewbrie.  — . 

Under  the  former  statutes,  it  wfts  held  that  the  bankrupt  Whedier 

bankrupt 


not  entitled  to  his  allowance  until  ajlnal  dividend  was  entitle?  to 
Bude;  and  the  reason  assigned  was,  that  the  5  G.  2.  €•  30.  allowance 
s*  ?•  only  gave  him  an  allowanoe,  in  case  the  net  produce  of  g^^'^j^ 
his  estate  should  be  sufficient  to  pay  the  creditors  10s.  in  vidend. 
the  pound  '^  aoer  and  above  such  aUawance  "  and  that,  as 
any  creditor  might  come  in  and  prove  his  debt  before  a 
fioMd  dividend,  it  could  not  be  ascertained  till  then,  whether 
the  bankrupt  would  be  entitled  to  any  allowance  at  all.  (1) 
But  it  will  be  seen,  that  the  clause  in  the  new  statute  is 
aomewhat  di£krently  worded  firom  that  of  the  5  G. 2.;  for 
the  words^  ^  ooer  and  above  such  allowance"  seem  purposely 
omitted;  and  it  may,  therefore,  be  a  question  now,  not 
only  whether  the  bankrupt  b  not  entitled  to  his  allowance 
before  ajbud  dividend ;  but  whether,  if  the  net  produce  of  Qusre, 
bis  estate  amounts  to  a  sum  sufficient  to  pay  his  creditors  onli*^^ 
105.  in  the  pound,  he  is  not  entitled  to  his  allowance  out  infideiu 
diikat  very  suuh  notwithstanding  the  produce  of  his  estate  ^  ^l  ^^ 
is  only  jusl  si0cient  to  pay  the  creditors  10«.  in  the  pound  pound. 
— and,  consequently,  after  the  deduction  of  his  allowance^ 
win  not  yield  a  dividend  equal  to  that  amount* 

It  has  been  said,  if  the  bankrupt  has  once  received  his  As  to  re- 
allowance, he  is  not  bound  afterwards  to  refund  any  part  alloJimoe 
of  it(l^);  but  there  may  be  some  doubt  as  to  the  correct-  when  once 
11^98  of  this  position — for  the  Lord  Chancellor  has  certainly  '^^^^    ' 
the  power  to  make  the  bankrupt  refund;  and  it  would  de- 
pend most  probably  upon  the  peculiar  circumstances  rf 
the  .case,  whether  the  Chancellor  would  interpose  his 
aiitfaority  or  not  (8) 

The  above  section,  as  we  perceive,  does  not  enable  the  Bankrupt 

bankrupt  to  demand  his  allowance  until  he  obtains  his  cer^  ™?*^  ^^. 
*  .  .  ,  tain  certa- 

dficate;  and  it  would,  indeed,  be  of  no  service  to  him  if  he  ficate  be- 

( 1  ^  Ex  parte  SlUet  and  Pickart,       (5)  See  ex  parte  Lanfear^  1  Rose, 
1  Atk.  208.  442. 

(3)  jRitf«<^  V.  Ruud^  1  Bro.  270. 
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fore  dhri- 
dendsy  to 
claim  bis 
alloirance. 


When 
riffhtto 
allowance 
vests. 


Allowance 
independ- 
ant  of  In- 
terest to 
creditors. 

Ai  to  al- 
lowance 
under  a 
socomf 
commis- 


Allowance 
tO{Mirt- 
ners  under 
a  joint 


ooold^-ibr  until  he  is  entirely  deared  by  Us  oertifiGitt^ 
every  thing  in  his  hands  is  liable  to  satisfy  the  cUms  of 
his  creditors,  (1)  And  he  must  not  only  obtain  his  cetti* 
ficate  before  he  can  claim  his  allowanoe — but  he  must  sbo 
obtain  it  before  the  dividoids  are  made,  which  entide  Ud 
to  such  allowance.  (2) 

When  the  bankrupt  has  obtained  an  ordtr  of  the  amm' 
wmers  for  his  allowancey  it  becomes  a  vested  iatasstio 
him,  and  is  transmissible  to  his  vepresentatives  (S);  but, 
according  to  the  words  of  the  alxyve  section,  die  interest 
does  not  actually  txst  in  the  bankrupt  until  a  divideod  is 
dedared.  (4)  It  is  not  necessary,  however,  that  the  bank* 
nipt  should  be  alive  at  the  time  of  the  dedacstioa  of  tk 
dividend  (5),  or  that  he  should  have  actually  obtuaed  dK 
commissioners'  order  for  his  allowance  (6);  forwboet 
bankrupt  died  before  his  estate  paid  lOs.  in  the  poondy  tki 
Vice-chancellor,  after  that  dividead  had  been  dedncd, 
ordered  the  assignees  to  pay  theallowance  to  the  bsoknipi^s 
personal  representative.  (7) 

If  the  bankrupt's  estate  pays  20s.  in  the  pound,  sod  tfaere 
are  creditors  whose  debts  carry  intereO^  they  are  not  c&- 
titled  to  such  interest,  in  diminution  of  the  banknp^^ 
allowance.  (8) 

Under  a  second  commission  the  banktupt  is  en^ed  to 
tx)  allowance,  unless  his  estate  pays  15s.  in  the  pooad;  fv 
a  certificate  under  a  second  commission  <mly  protects  1^ 
person,  unless  every  creditor  receives  a  dividend  to  dut 
amount ;  and  his  allowance,  therefore^  would  in  that  pi^ 
dicament  become  the  property  of  his  creditors.  (9) 

Partoers  are  not  entitled  under  a  joint  coinmissiop tot 
double  allowance,  that  is,  one  in  respect  of  the  jointt  sd 
another  in  respect  of  the  separate  estate ;  but  only  oo^ 


ii 


'1)  Ex  parte  Grier,  1  Atk.  307. 
;s)  Groome  ▼.  PotU,  6  T.R.  548. 

(3)  Ex  parte  7V^  i  Atk.  SOS. 

(4)  Ex  parte  Safford,  sittings 
after  Trin.  T.  1826,  per  Vice  Chan- 
cellor. 1 

(5)  Ibid. 


(6)  Ex  parte  Cakoi^  l  A&.20^ 

(7)  Ex  parte  SMtrd^  man. 

(8)  Ex  parte  Marrih  1  Ves-jun. 
1 32.  2  Bro.  79.  Bromieyy.  Gcodtre, 
I  Atk.  80. 

(9)  £x  parte  Grtgg,  6  Vcs.»* 
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iiHo^nwe  ia  to  be  divided  belw«m  tlgieiD^  m  Mhmmm 

joint  md  sepamte  e&cU;  and  this  is  to  be  calcalated  aiv  c^^T 


cording  tP  tbe  proportionsi  whkh  the  surplus  of  eeoh  of  wul 
tlieir  aoparate  ettatesi  after  payment  of  their  lespectiire 
sqMrate  debts-^and  the  respective  moieties  of  their  joint 
estato-^mgy  bave  ooutributed  to  the  payment  of  their  joint 
debts.  (1)  Neither  is  a  bankrupt  under  a  joint  oonunissioa 
entitled  to  any  allowanoe^  unless  both  tfaejoiii/  and  separate 
creditocB  ore  paid  10a  in  the  pound.  (S)  Notwithstanding^ 
therdbve^  the  separate  estate  of  the  bankrupt  pays  Ms.  m 
the  poondf  he  cannot  daim  any  allowanoe^  befiire  the  joini 
credttars  are  paid  with  the  surplus  lOs.  in  the  pound.  {S} 
And  where  a  separate  commission  issued  against  one  of 
several  partners,  under  which  the  separate  estate  paid  only 
2s.  in  the  pound,  and  the  joint  estate  183«,  the  bankrupt 
was^  in  this  case,  held  not  entitled  to  any  allowance.  (4) 
Under  a  jdnt  commission,  botfi  the  separate  and  jcMnt 
estates  eontribnte  to  the  payment  of  the  allowanoe.  (5) 

By  the  new  statute  a  remedy  is  provided  for  a  great  One  part- 
hardship,  which  sometimes  occurred  under  a  joint  com*  °er  now 
mission,  as  to  the  chum  of  a  bankrupts  allowance.    For,  aUowance^ 
under  the  fiirraer  law,  it  was  hdd  that  one  of  several  though  the 
partners  was  not  entitled  to  any  allowance  (notwithstanding  qq^  oU 
he  had  obtained  his  certificate,  and  both  estates  had  paid  tsinedhis 
lOs.  in  the  pound,)  pnless  everif  one  of  the  pawners  had  '^'^'^'^ 
also  obtfuned  his  cert^kate.  (6)    But  now  by  section  129.  of 
the  new  statute.  It  is  dedared,  that  in  all  joint  commissions, 
under  which  any  partner  shall  hrve  obtamed  his  certificate—-' 
if  a  aufficiient  dividend  shall  have  been  paid  upon  the  jomt 
estate^  and  also  upon  the  separate  estate  of  such  partner, — 

(1)  £z  parte  Bate^  1  Bro.  453.  (5)  l  Madd.  7a   Mr.  ChristiaDy 

1  C.  B.  I^  595,  however,  suggests  that  it  should  be 

(si  Ex  parte  PoweO^  1  Madd.  6S.  paid  only  out  of  the  joint  eflbcts. 

(3)  Ex  parte  JSobnet^  9  Rose,  9  Christ.  B.  L.  514. 

95.  5Vei.ttB.l57.  (6)  Ex  parte  PiBweil,  \  Madd. 

i^)  fix  parte  FaHmo,  1  Rose,  68.    Bx  parte  Bate,  l  Bro.  455. 
421.   sVes.&B.  209.  aP.   Ex 
parte  Terrell^  Buck*  545. 
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Attowmee*  such  partner  shall  be  entitled  to  his  allowance,  althoi^Ius 
'  co-partner,  or  co-partners,  may  not  be  entitled  to  any. 

Where  There  are,  however,  certain  cases  of  miscondact  on  the 

^^''^V^^  part  of  the  bankrupt,  which  will  deprive  him  of  all  right  to 
of  all  right  any  allowance,  and  which  equally  bar  him  from  obtaining 
to  allow-  [|]5  certificate.  Thus,  if  he  has  lost  by  gitmmg  ( 1 )  in  one  day 
20L — or  200/.  within  one  year  before  his  bankruptcy  ^or 
200/.  in  one  year  by  stock-jobbing ; — or  if  he  has  destroyed 
or  blsified  any  of  his  books  or  papers  with  intent  to  defraud 
his  creditors  —  or  has  concealed  property  to  thevalaeor 
I0l*[ — (Mr  has  been  privy  to  a  fictitious  debt  being  proved; 
•—he  will  in  either  of  these  cases  forfeit  all  claim  to  aaj 
allowance. 

4.  Of  the  Bankntjpfs  Right  lo  the  Surpbis. 

Aii^neet         By  section  1S2.  (2)  of  the  new  statute^  the  assignees  are 

'^^I""^  .  required,  upon  request  made  to  them  by  the  bankrupt,  to 

to  bank-      declare  to  him  how  they  have  disposed  of  his  real  and 

"^P^  f^^i"      personal  estate^  and  to  pay  the  surplus,  if  any,  to  him  or 

bis  personal  representatives.    And  if  the  creditors,  who 

have  proved  under  the  commission,  shall  be  fully  paid,  the 

bankrupt  will  be  entided  to  recover  the  remainder  of  the 

debts  due  to  him. 

The  expenses  of  working  the  commission  are^  of  course, 
to  be  first  refunded  to  the  assignees  out  of  the  bankrupt's 
But  ere-      estate^  before  the  surplus  is  restored  to  him.  (3)     And  the 
diton  first  assignees,  also,  are  now  restricted  firom  paying  such  sor- 
Interest      P^^^)  ^^^^^  ^  ^^  creditors  who  have  proved  shall  have 
received  interest  upon  their  debts,  to  be  calculated  at  the 
rate,  and  in  the  order,  specified  in  the  act  (4) ;  this  pro- 
vision differing  from  the  former  rule,  which  allowed  interest 
to  the  creditors  only  when  there  was  a  contractf  either  es- 

(n  Sectum  130.  (3)  Ex  parte  Dew,  at.  aVes^jao, 

(2)  This  clause  is  substituted  for  301. ;  ana  see  BrmUy  y.  Goodtrcj 

the  sEliz,  c.  13.  s.  4.  1  Jac  1.  c.  15.  supra. 

s.  15.  (4)  See  ante,  page  S7l. 
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pressed  or  implied,  to  pay  it.  (1)    And  though  creditors  SwfAu.  . 
may  have  signed  receipts  infiU^  upon  a  payment  of  20$.  in  ' 
the  pound,  under  the  idea  diat  there  would  be  no  surplus, 
they  are  neverthel^s  still  entitled  to  interest  before  the 
bankrupt  can  claim  the  surplus.  (2) 

A  bankrupt  pending  a  commission  has  a  right  to  an  in-  Bankrupt 
spection  of  the  accounts  of  his  assignees,  in  respect  to  his  ^^^  ^^ 
interest  in  the  surplus;   and  the  Lord  Chancellor  will,  impoidi 
upon  petition,  rectify  palpable  errors  pointed  out  by  the  qJ^^^ 
bankrupt.    But  where  the  bankrupt  has  to  a  certain  degree  counts, 
an  intercourse  with  the  estate  during  the  commission,  he 
will  not  afterwards,  in  the  Master*s  office,  be  permitted  to 
surcharge  and  fabify  accounts  as  to  dividends  paid»  which 
have  been  setded  by  the  commissioners  in  the  administration 
of  the  bankruptcy.  (S) 

If  the  bankrupt  is  dead,  and  there  is  real  and  personal  When 
esUte  more  than  sufficient  to  pay  the  debts  with  interest,  j^^S^J?*^ 
the  surplus  real  estate  must  be  conveyed  to  his  heir  (if  he  surplus 
died  intestate),  and  his  personal  estate  be  divided  amongst  (4)  |^^ 
his  next  of  kin.     But  if  he  leaves  a  will,  then  the  surplus  and  next 
of  both  estates  will  be  subject  to  the  dispositions  contained  ?^  ^"»  *"*" 
in  it,  notwithstanding  the  will  was  made  previous  to  his  leaves  a 
bankruptcy;  for  neither  the  bankruptcy,  nor  the  bargain  ^^* 
and  sale  by  the  commissioners,*  will  operate  as  a  revo- 
cation ;  the  Bankrupt  law  taking  the  property  out  of  the 
bankrupt  only,  for  the  purpose  of  paying  his  creditors ; 
and  Crom  the  moment  that  the  debts  are  paid,  the  as- 
signees become  mere  trustees  for  the  bankrupt  —  and  can 
be  called  upon  to  convey  to  him.  (5) 

(^lyBrmnley  v.  Goodere,  1  Atk.  by  Sir  William  Evans  in  tbe4tli' 

75.    JBxparte ^ooi^^y  ibid.  344.  Ex  vol.  of  hb  edition  of  the  Statutes^ 

parte  Cbampicnt  3  Bro.  456.    Ex  page  5.  Ev.  B.  L.  22.  note  lo. 

>arte  Uankey,  ibid.  504.    Ex  parte  (2)  Ex  parte  Deey,  1  Ball  8c  B. 

ikfiUs,   2  Ves.jun.  295.    Ex  parte  77. 

':'ocJrs,  1  Rose,  51 7.  1  Ves.  &  B.  542.  (s)  Ihoojgood  v.  Swanston,  6  Ves* 

•Ix  parte  WUUamt,  ibid.  599.   The  485.;  and  see  18  Ves.  81. 

Listice  of  this  recent  alteration  of  (4)  JBrom/ey  v.  Goodere,  1  Atk. 

he  rule  as  to  the  allowance  of  in*  81. 

L>rcst»   was  long  ago  pointed  out  (5)  C^armaii  v.  CAarmoa,  14  Ves.. 

y  Mr.  Christian,  vol.  li.  504.,  and  580. 
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Surplm.         Where  part  of  a  bankrupt's  properQr  coDristed  of  red 
j^  to  the    ^^^  -P^^  of  which  was  sold  by  the  assignees  during  Ws 
rights  of     life  •—  another  part  contracted  to  be  sold  at  the  dme  of  his 
Md  CT©^     ^®^^ —and  the  reminder  was  sold  after  his  death;—it  was 
cutor,  of     determined  in  a  question  between  his  real  and  penmiai  re- 
*^toAe  P^'^sentatives,  as  to  their  rights  to  the  surplos,  that  the 
surplus,      heir  at  law  had  no  claim  in  respect  of  the  estate  which  waB 
rf^f"*  *oMi  or  contracted  to  be  sold,  during  the  life  of  the  bank- 
tate  ibid*    nipt;  for  that  part  of  the  estate  was  to  be  considered  tt 
converted  into  personalty:    but  that  as  to  such  portkm 
of  the  real  estate  as  was  unsold^  and  uncontractedfirtX 
the  death  of  the  bankrupt,  —  thai  was  held  to  desce&d 
to  the  heir,  subject  to  the  change  created  by  the  Btfdnupt 
law,  for  the  payment  of  his  dd>t8.    And  the  Court  said, 
that  it  could  make  no  diflference  in  principle^  whether 
such  a  charge  were  created  by  the  proviaion  of  the  law, 
or  by  the  provision  of  the  party ;  that,  as  fer  as  the  real 
estate  was  not  exhausted  by  the  charge^  it  was  the  property 
of  the  heir :   that  the  bankrupt  law  had  no  purpose  to 
alter  the  character  of  surplus  property  between  the  real 
and  personal  representatives  of  a  bankrupt :  and  diat,  as 
to  the  charge  for  payment  of  debts  abated  by  bankruptcy 
upon  the  real  estate  <^  a  deceased  bankrupt,  his  personal 
estate  is  to  be  considered' as  first  applicable;  and  that  the 
heir  was  entitled  in  the  first  place  to  be  indemnified  out  of 
the  surplus,  to  the  extent  in  which  it  should  ultinatdy 
appear,  that  the  real  estate  was  not  required  for  the  pay- 
ment of  debts.  (1) 
When  two      Where  a  man  is  a  partner  in  two  separate  firms^  eedi 
^^"^      rf  which  becomes  bankrupt,  the  surplus  of  his  sq)arate 
hudmipt     estate  must  be  applied  in  discharging  the  joint  debts  of  the 
DCT  ?fr '    *^°  firms,  in  proportion  to  the  whole  amount  of  the  debts 
come  proved  against  each  firm  (2)  respectively.     And,  generally} 

bankrupt.    ^^  cases  of  partnership  the  bankrupt's  right  to  the  surplus 

(1)  Sankty.  Scoit,  5MBdd.49^.    L.  557.    Es  parte  Jfofros,  ^ 
(9)  Ex  parte  Frmikhn,  Back,    354. 
332.    Ex  parte  Bruce,  Whitm.  B. 
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foil  d^wndt  aa  to  liie  amottnt^  npon  tbe  tesak  of  the  ac^  Surplus. 
-  count  between  the  partners.  (1)    Tbu%  where  the  bank*' 
mpt  had,  under  a  separate  commission^  obtained  an  order  ner  ^- 
for  payment  of  the  surplus  to  him»  which  was  accordingly  titled  to 
.  paid,  — it  was  determined,  that  his  partner  was  entitled  to  tion  o?i^e 
.  apply  by  petition  in  the  bankruptcy  for  an  account  of  such  mrpliu 
surplus^  Mid  for  payment  of  hb  proportion  of  it;  and  L^co- 
tbat  the  Court  had  jurisdiction  to  make  an  order  to  that  partner, 
effect.  (2) 

5.  As  to  the  Right  of  an  uncertificated  Bankrupt  to  acquire 

and  retain  Property. 

A  bankrupt  is  not  actually  divested  of  his  property  until  P^roperty 
the  oommisaioners'  assignment.  (3)  And,  althoQgb  property  ^ ^y^^ 
^  subfeqocntly  aoquked  by  a  bankrupt  before  he  obtains  his  assiffieesy 
^  ^certificate,  is  liable  to  be  taken  from  liim  by  his  assignees^  ^p^      ' 
if  they  dioose  to  claim  it — all  such  property  in  fiict  pass^  datm 
ii^  to  them  by  the  assignment  of  the  commissioners  (4),  —  ^^[^^er 
yet  it  does  not  absolutely ye^  in  them;  and  Mtkey  make  no  persons. 
claim  to  it,  the  bankrupt  has  a  right  to  such  prof>etty,  as 
against  all  c?/A^  persfHis.  (5)  Thus,  where  an. nncertificafed 
.  bankrupt  assigned  after-acquired  property,  in  trust,  for  a 
valuable  consideration — and  a  creditor  of  the  bankrupt 
seized  it  in  execution,  —  it  was  held,  that  the  trustee  might 
recover  it  in  trover  from  the  creditor.  (6) 

Lord  Kenyon,  indeed,  has  upon  more  than  one  occa-  As  to  pro- 
sion  (7)  expressed  an  opinion,  that  the  rights  of  the  as-  ^^j^^ 
signees  do  not  extend  to  property,  which  tbe  bankrupt  personal 
acqubres   '*  as  the  fruits  of  his  personal  labour;*^  but  there  ^^ 
seems  to  be  no  sound  reason  for  this  distinction  at  law ; 
for»  though  the  assignees  (as  Lord  Mansfield  said)  (8) 

(1)  lUd. ;  and  see  ex  parte  Lan"  893.   2  Dow.  &  R.  534.  \  and  sec 

ffOTy  i  Rose,  449.   Ex  parte  Knigj  post,  title  "*  Actions." 

17   Ves.  115.     Ex  parte    Taylor^  (6)  Larochev,Wi/knuon,PeSLkef 

s  Rose,  175.  140. 

(S)  Ex  parte  Lanfear,  supra,  (7)  Evans  v.  Broivuy  I  Esp.  70. 

(3)  2  Co.  Rep.  86a.  WM  v.  Ward,  7  T.  R.  2S6. 

C-^)  See  ante,  583.  (8)  Chippendale   v.    Tomiinson, 

(5)  JDrayUm  V.  Dale,  2  B.  &C.  1  C.B.L.  431. 
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eaoDot  lel  out  the  banlDrapt  for  profit^  or  oontnwl  far  liis 
labour, — yet  when  he  has  realized  property f  notwitbatanifiiig 
it  may  be  the  produce  of  his  labour,  or  the  fraits  of  his 
knowledge  or  his  skill,  and  it  would  be  in  many  cases  cruel 
and  unjust  in  the  assignees  to  deprive  him  of  it — stilly  it  is 
apprehended,  (according  to  the  principle  of  the  banknqpt 
law),  they  would  have  a  strict  right  to  claim  it — as  in  the 
case  (which  has  been  before  noticed)  (1)  of  a  patent  &r  an 
invention  obtained  by  him  before  his  certificate.  For  every 
species  o( property  acquired  by  a  bankrupt  before  his  certi- 
ficate (no  matter  how  obtained)  is  a  sort  of  d^asiUe  pro- 
perty, which  his  assignees — though  none  but  hb  assignees 
are  able  to  defeat  (2) 

Creditors  of  a  bankrupt,  therefor^  who  are  not  assignees, 
have  no  property  in  goods  acquired  by  him  after  hb  bank- 
niptcy  ;  —  if  they  take  them  they  are  trespassers — if  th^ 
are  stolen  fi*om  the  bankrupt,  they  may  be  alleged  (io  an 
indictment  for  the  felony)  to  be  Au  property  —  if  he  seUs 
them,  he  may  receive  ihe  money  for  them  —  and  if  he 
pawns  them,  he  may  redeem  them,  on  tendering  themonej 
for  which  they  were  pledged.  (3) 


If  bank- 

nipt  not 
liaole  to 
acom- 


Sectiok  VI. 

Of  Actions  at  Lcm^  and  otJier  Proceedings  hf  and  agaimt 

an  uncertificated  Bankrtqtt, 

(And  see  post,  "  CertificaU'') 

Notwithstanding  a  man  is  declared  a  bankmpt  under  a 
commission  issued  against  him,  and  his  estate  and  dBocts 
are  assigned  to  assignees,  yet  he  is  not  bound  by  the  ad- 

(1)  Hestev.  Stevetuon^  1  B.&P.  (5)  Webb  v.  For,  7  T.  R.  391. 
565.;  ante,  389.  per  Grose  J.;  and  see  post,  *  Ac- 

(2)  Fowler  v.  Down,  I  Bos.  &  P.  tions." 
44.  per  Heath  J. 
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jadioAaik  of  Ae  oommissionera;  mid  if  he  be  rally  niiit  Aetitm. 
liable  to  a  commission  of  bankruptcy,  or  is  improperly  ad-  jsamon^ 
judged  one,  he  may  maintain  an  action  of  trespass  against  may  bring 
his  assignees.  (1)    And  where  a  bankrupt  was  required  by  tr^^  ^^ 
his  assignees,  on  his  last  examination,  to  deliver  to  them  his  against  his 
bodES  of  account,  which  he  did  —  and  it  was  afterwards  ***"S°®®** 
found  that  he  was  not  a  trader,  and  that  the  commission 
bad  improperly  issued,  —  it  was  held,  that  he  might  support 
an  action  of  trover  for  the  books  against  the  assignees.  (2) 
But  when  such  an  action  is  brought  ibr  some  alleged 
irregularity  in  the  proceedings,  or  without  any  great  merits 
on  the  part  of  the  bankrupt,  the  Lord  Chancellor  will  not 
make  an  order  for  the  bankrupt  to  inspect  the  proceedings, 
to  enable  him  to  find  out  the  infirmities  of  the  commission, 
if  any  should  exbt.  (S) 

If  a  bankrupt,  also,  has  done  any  act  amounting  to  an  bo  ]^5" 
quiescence  in  the  commission,  he  is  then  estopped  from  suing  estopp^ 
his  aasiflnees.    Therefore,  where  he  eoes  to  the  different  ^^ . 
creditZTsoIidt  them  to  vote  for  ^cular  persons  as  ^&, 
as»gDees(4};  or  where  he  takes  a  part  in  the  sale  of  his 
own  efects  under  the  commission  (5);  or  obtains  his  dis* 
charge  out  of  custody  in  an  action  by  a  judge's  order,  on 
the  ground  of  his  bankruptcy  (6) ; —  he  will  not,  in  either  of 
these  cases,  be  allowed  afterwards  to  question  the  com- 
mission in  an  action  against  his  assignees.    So,  where  in 
an  action  by  the  bankrupt  against  the  petitioning  creditor 
to  try  the  validity  of  the  commission,  it  was  proved,  that 
the  bankrupt  and  petitioning  creditor  attended  the  second 
meeting  of  the  commissioners,  and  discussed  before  them 
the  debt  due  to  the  petitioning  creditor,  and  produced 
their  accounts  —  and  that  the  bankrupt  cbjetied  to  part  of 
the.  petitioning  creditor's  account,   whereupon  the  com- 

fl)  Perkm  v.  Proctor,  2  Wils.  (4)  lAke  v.  Howe,  6  Esp.  20. 

382.  ;  and  see  ante,  Ch.  5.  s.  6.  (5)  C3arke  v.  Clarke,  ibid.  61. 

^2^  Summert€ttY,JarvUy6MooTey  (6)  Oddiey,  Gunston,  4  Camp. 

Se.    S  B.  &  B.  2.  381.    Wation  v.  Wace,  2  Carr.  P. 

C^)  Ex  parte  Vaugkan,  MVes.  171. 

513- 
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Actimu»  maBWDon  tidked  off  such  items  in  it  as  they  allowed}  and 
""""""^  struck  a  balance  of  1692. ;  — *  this  was  hM  to  be  eridence 
(to  be  left  to  the  jury)  of  an  implied  admissicm  by  the  benk- 
rupty  from  his  oonduot  and  demeanor  before  the  com'- 
BiisaioDersy  that  such  a  balance  was  due.  (1)  So  a  bankrupt 
will  be  restrained^  after  laying  by  for  a  long  period-* or 
after  having  already  repeatedly  questioned  the  commisaiQii, 
from  further  disputing  it  at  law.  (2)  Therdbre^  whcrey  afier 
a  petition  presented  by  a  bankrupt  for  a  st^Jersedfoi^  be 
abuidoned  the  petition^  and  joined  in  a  conveyance  cf 
part  of  his  property^  and  solictfied  and  procured  also  the 
reqifsite  signatures  to  his  certificate, — he  was  restnaned 
from  proceeding  in  an  action  (against  the  messenger)  to 
impeach  the  commission.  (S)  And  where,  at  the  in- 
stigation of  the  petitioning  creditor  and  another  creditoi^ 
a  bankrupt  brought  an  ^ectment  to  recover  the  posseaaioa 
of  premises  sold  under  a  commission  (under  which  lie 
had  acquiesced  for  seven  years),  —  an  injunction  wit 
granted,  on  the  petition  of  the  assignees,  to  restrain  him 

Whatb  from  proceeding  in  it  (4)  But  the  mere  surreitder  by 
the  batikmpt  to  the  commission  is  not  an  eam^pfA  to 
his  right  to  dispute  it  at  law;  evai  though  he  presents 
a  petition  to  enlarge  the  time  for  IA$  surrender,  in  which 
he  states  that  he  has  been  dufy  dedared  a  banknipt.(5) 
Neither  is  a  bankrupt  estopped  from  controverting  die 
validi^  of  the  ccHnmissicm  in  an  action  against  a  t^mger^ 
notwithstanding  he  has  even  obtained  his  certificate  under 
it ;  for  ia  order  to  create  an  estoppd,  Aere  must  be  reci^ 
jpto^tg  betwe^i  the  parties;  and  a  stranger  can  neither 
take  advantage  o^  nor  be  bound  by,  an  estoppel.  ((S)  And 
evtti  in  such  an  action  against  hb  assignees,  an  inpocticn 
wiU  not  be  granted  by  the  Court  of  Chanco^  to  restrria 
him  from  proceeding  in  it,  merely  on  the  ground,  that  be 

(1)  Jarrelt V.Leonards  SM.&S.        (4)  Ex  parte  Grmt,  Back,  9a 
^5.  (5)  Mercer^:  Wue^  3 E«p.  216. 

(2)  18  Ves.  393;  (6)  Buttt  V.  BUke,  4  Pri.  340. 
(5)  Ex  parte  Cuttan^  1  G.&J.    7East,352bw 

317. 
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hiis  oblniiied  his  oerlifieate,  —« withont  alleghig  also^  diat  the  Adhm. 
commission  was  valid,  and  that  the  aetioa  was  brought  widi 
a  view  only  to  harass  die  assignees.  (1)' 

A  bankrupt,  however,  will  not  be  permitted  to  try  the  Banknipt 
valiifity  of  his  commission,  by  actions  against  the  debion  mltteTto 
to  his  estate.    Therefore,  where  a  bankrupt,  who  insbted  me  hk 
that  his  commission  wasinvalid,  gave  one  of  his  debtors  ^^^ 
notice  not  to  pay  his  assignees,  and  brought  an  action  for  the  validly  of 
recovery  of  the  debt — and  die  assignees  also  threatened  ?>'°>°»- 
to  do  the  same^-^a  bill  of  interpleader  by  the  debtor  was 
entertained ;  and  upon  the  usual  affidavit,  and  payment  of 
money  into  Court,  an  injunction  was  granted.  (2) 

As  a  baidmBipt,  though  uncertificated,  can  acquire  and  May  toe 
bold  property  against  every  one  except  his  assignees,  so  acquired 
he  can  maintain  an  action  of  assumpsU  against  a  durd  property, 
person  for  Us  own  work  and  labour  performed  rince  the  ^^^^o 
issuing  of  the  commission,   and  for  msteriids  furmshed  notinter- 
neoeseafy  16  bis  labour.  (S)    And  where  no  claim  is  made  ^^^^' 
by  the  assigtiees,  he  may  also  maintain  traoer  tar  goods 
acquired  after  his  bankruptqr  (4) ;  and  even  assitmimt  for 
money  lent  and  advanced  by  him  after  his  bankruptcy  (5) ; 
as  well  as  treapass  quart  dausum  Jr^it^  for  a  tsespass  (6) 
oommiCted  bejfbti  his  bankruptcy;  for  the  defendant  in  any 
of  these  actions  cannot  object  to  At  bankrupt's  cUni^  wk^ 
less  bis  assignees  interpose — and  the  bankrupt  niay#  iti  fiurt, 
sne  a»  a  tnistee  for  the  assignees.  (7) 

But  an  uncertificated  banlkrupt  caraiot  bring  trespass  Batcan^ 
against  a  defendant  for  seizmg  hb  fomitnre,  who  acted  by  °^  *^  * 
atM^riijf  of  the  attigneesj  notwithstanding  the  assignees  ^i^ aw- 

(1)  JtMjkOridkv.Dennet,  1  Shn.  (4)  J^wler  v.  Doufm,  1  Bos.  A  P. 

A 8. 408.  iQ./kJ. SOD.  44.    Latw^  v.  Wakeman^  Peake, 

(9)  Loumdei  v.  Comford,  1  Rose,  140.     Webb  v.  Ward^  7  T.  R.  296. 

ISO.  18Ve8.299.  Hafhwy.Cnnth'  WMy.  Fox,  7 T.R.i9l. 

i<y,  in  Exchequer,  Budc,  S73.  con-  (5)  Evqim  v.  Brown,  1  Esp.  170. 

tnu  (S)  Clarke  V.  Calvert,  5  Moore, 

(3)   Chippendale  y.   7\mlmtan,  96. 

1  CX  B.  L.  4S1.    Silk  ▼.  (Mame,  (7)  Cummigyf.  Roebusk,  1  Helt, 

2  Esp.  140«  172.    Oarke  v.  Cahari,  SBpnu 
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may  sue  a 
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Mrho  re- 


had  agreed  with  a  friend  of  the  baakropty  for  a  vafanble 
oonsideration,  to  leave  such  fumitare  in  the  bankrupt's 
possession ;  —  for  an  uncertificated  bankrupt  is  not  entitled 
to  retain  any  property  against  his  assignees.  (1)    So»  where 
an  uncertificated  bankrupt  sued  a  creditor  (who  had  be- 
come such  since  his  bankruptcy)  for  sazing  his-effects  sab* 
sequently  acquired  —  and  the  creditor,   after  a  rule  to 
plead,  obtained  a  surrender  of  the  interest  of  die  asrignffe^ 
in  the  eflbcts  seized;  —  it  was  held,  that  this  was  a  rati^ 
fication  of  the  seizure  by  the  assignees,  and  that  the  bank- 
rupt could  not  recover.  (2)     And  where  a  bankrupt  before 
obtaining  his  certificate^  brought  an  action  upon  a  pro- 
missory note,  and  for  money  lent,  — a  plea  that  the  plaintiff 
was  an  uncertificated  bankrupt,   and  that  his  nBsigneci 
<<  required  the  defendant  to  pay  to  them"  the  money  dainwd 
by  the  plaintiff  was  held  good^; — and  a  replication,  that 
the  causes  of  action  accrued  after  the  plaintiff  became 
bankrupt,  and  that  the  defendant  treated  with  the  plaintiff 
as  a  person  capable  of  receiving  credit,  and  that  the  oom- 
missioners  had  made  no  new  assignment  of  the  said  note 
and  money,  was  held  bad  —  upon  the  established  prin- 
ciple, that  the  general  assignment  of  the  commissianeirs 
passes  to  the  assignees  all  his  after  acquired,  as  weil  as 
present,  properly  and  debts.  (8) 

Where  the  assignees  employ  the  bankrupt  in  canyiiig 
on  his  trade  or  manufecture  for  the  benefit  of  the  estate^ 
and  pay  him  money  from  time  to  time,  it  is  evidence  of 
such  a  contract  between  him  and  the  assignees,  as  wiQ 
enable  him  to  recover  fit>m  them  a  reasonable  compena- 
ation  for  his  work  and  labour.  (4) 

In  a  case  where  the  creditors  of  a  bankrupt  entered  into 
a  deed  of  composition  to  receive  85.  in  the  pound,  in  Jidi 
discharge  of  their  debts,  and  agreed  to  release  every  tliii^ 

(1)  Ifiat  V.  Adamson,  3  B.  &  A.  (5)  Kitchen  v.  JSarttekj  7  £ast» 

S^5,  65. 

(8)  Huii  V.  Pickersgill,  1  B.&  B.  (4)  Coles  v.  Barrow,  4  Taunt. 

282.  5  Moore,  612.  754. 
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befond  that  to  the  bankrupt,  and  join  in  a  petition  to  the 

Chancellor  to  supersede  the  commission — and  one  of  the     .     ^i, 

creditors^  having  two  distinct  debts  due  from  the  bankrupt  value  on  a 

(for  one  of  which  he  held  bills  for  the  full  amount),  re-  b>^»/^<^ 
,         -  .       ,  receiviDg  a 

oeired  his  dividend  of  8^.  in  the  pound  on  both  debts —  composi- 
and  then  recovered  the  fiiU  value  of  some  of  the  bills ;  —  it  ^^^' 
was  held  that  the  bankrupt,  under  these  circumstances, 
was  entitled  to  recover  the  money  so  obtained  on  the  bills,  in 
an  action  for  money  had  and  received*  (1) 

As  a  debt  due  to  a  bankrupt,  as  trustee  for  another,  does  Bankrupt 
not  pass  under  the  commissioners'  assignment, -— it  has  ^^^^^ga 
been  held,  that  a  bankrupt,  who  previous  to  his  bank-  debt,  may 
niptcy  assigned  a  debt  then  owing  to  him,  (and  who  be>  ^|^^. 
came,  therefore,  in  the  nature  of  a  trustee  for  the  person  to 
whom  the  debt  was  assigned)  might  sue  the  debtor  in  his 
own  name  for  the  benefit  of  the  assignee  of  the  debt.  (2) 

A  bankrupt  is  personally  liid>le  for  the  costs  of  an  action  When 

oomineneed  by  him,  and  proceeded  in  by  the  assignees  liabiellor 

in  his  name,  notwithstanding  he  has  obtained  his  cer-  co^. 

tificate.    And,  though  the  Court  of  Chancery  will  protect 

him  from  such  costs,  when  he  acts  fairly,  —  yet  where 

he  induces  the  assignees  to  pursue  the  action  by  mis* 

representation,  he  will  not  be  relieved.  (S)     Where  he^  When  re- 

soes  as  trustee  for  his  assignees,  and  for  their  benefit,  and  qp^  to 

^  give  sc- 

not  for  the  fruits  of  his  own  personal  labour,  he  has  been  curity. 

required  to  give  security  for  costs.  (4)    And  the  Court  of 

Common  Pleas,  upon  one  occasion  of  this  kind,  refosed  to 

grant  a  new  trial,  unless  the  assignees  would  abide  by  the 

verdict,  and  become  responsible  for  the  costs.  (5)     So^  When 

where  an  uncertificated  bankrupt  (after  being  nonswted  in  ^^^^^ 

an  action  of  trespass  for  fidse  imprisonment  in  the  Court  be  stayed 

of  King's  Bench,  on  the  ground  of  not  being  prepared  ^!Hf^^ 

with  evidence  to  prove  the  validity  of  a  former  commission) 

(1)  Siock  T.  Matoton,  1  B.  &  P.        (3)  Ex  parte  Seaman,  1  G.  &  J. 
986.  860. 

(S)  mnch y. KeeUy,  lT.R.619.        (4)  Webby.  Ward,  7 T.R.S96. 

(5)  Noble  V.  Adams,  7  Taunt.  89. 
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bffoogbt  a  tnak  actum  in  the  CommoB  PbBfl^^«-dbelHt 
mentioiied  Court  ordared  the  proceedings  to  be  stijed, 
until  he  paid  the  costs  of  the  former  actiim;  as  he  ob|^ 
to  bsTe  been  prepared  with  BQcfa  efidcoce  on  As  &rt 
trial.  (1)  But  in  another  csse^  where  a  joinC  aodoa  uti 
brought  by  two  person^  one  of  whom  was  a  basfasply 
and  the  odier  a  prisoner  in  N^gate^  the  same  Goart  ]»- 
fiised  to  require  such  security;  though  the  jodgmiBt  of  the 
Court,  in  this  ciise^  seems  to  proceed  upon  the  cosader- 
ation  of  the  circumstance  of  the  Jsprfjoasiai^  of  coe  tif  die 
plaiotiffi  (2),  and  not  of  ^e  banbrupUy  of  die  odier. 

Where  an  acticm  is  brought  against  a  bankni|A  far  de 
same  dd)t,  which  a  cre£tor  has  proved  under  the  cammisp 
sioo,  the  proof  cannot  be  pleaded  in  Aar-p->bot  the  faanknpt 
may  either  apply  to  the  Lord  Cbanoeilor  to  expunge  the 
debt,  or  move  the  Court  in  which  the  action  is  braagirt  io 
stay  proceedings.  (9)  In  assuinpsit  agamst  two  deftod- 
ants,  where  one  pleaded  nta^  asmmfni  and  baakrapk^ 
and  the  plantiff  entered  a  noBe  prosequi  a»  to  him,astathe 
Bt^enl  matters  pleaded  by  him«^  and  the  other  dffftadsnt 
pleaded  fumawiaq»sii;f^Ae  latter  was  held  not  diadiaigBd 
by  the  nolle  prosequi*  (4) 

On  an  indictment  against  a  bankrupt  for  conoealiiig  hk 
cfiects^  the  venue  may  be  kid  in  any  oonn^,  where  the 
prosecutor  can  prove  an  actual  conceafanent  (5)  Aa4  <*^ 
the  trial  of  such  an  indictment,  a  book  delivered  upa^  hs 
last  examination  with  other  papers,  oq  his  signiiy  ada> 
damtion  that  they  contained  a  fiiU  and  true  disdo—in  and 
discovery  of  all  his  estate  and  eActs,  was  held  neoasHsy 
to  be  produced  as  part  of  the  prosecutoi^  case.  (6) 
Where^  upon  an  indictment  of  a  bankrupt  for  pojary 
(alleged  to  have  been  committed  in  an  affidavit  sworn  be- 

(1)  Crawley  v.  Impey,  sTaunt.  (4)  Morana  v.  HumUr,  S  M.& 

407.  2  Moore,  4eo.  S.  444.    Noke  ▼.  /n^ftsv,  I  Wils. 

(s^  Anon.  9  Taunt.  61.  89. 

(3)  Harley  v.  Greenwood^  5  B.  (3)  JRex  v.  Evwu,  I  Ross-  *  ^ 

&  A.  95.;  md  see  ante,  <*  Elec-  7a 

tion,"  189.  (6)  Ibid. 
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finre  a  oomfliiflnoiier  of  the  Court  f>f  Cbmce^))  it  was  AOkmM, 


alleged  that  the  defendant  preferred  his  petition  to  the 
Lord  ChanceUor,  setting  forth  Tarioiis  matters,  and  stating 
that  <*  at  the  several  meetings  before  the  commim(m%*  the 
defendant  declared  openly  to  a  certain  eflfect  -^and  upon' the 
trial  it  appeared,  tbit  the  statement  of  the  petition  was, 
that  ^  at  the  several  meetings  before  the  eommstionen^ 
the  defendant  declared  to  that  eifect;-— it  was  held,  that 
this  was  no  variance,  inasmuch  as  it  was  sufficient  to  set 
out  in  the  indictment  the  petition  in  substance  and  efl^; 
and  that  the  word  ^  commission**  also  was  cme  of  equivocal 
meaning,  being  used  to  denote,  either  the  trust  or  authori^t/ 
exercised,  or  the  fersion  by  whom  it  is  exercised;  and  that 
on  this  occasion  it  suffidendy  appeared,  from  the  context 
of  the  petition  as  set  forth  in  the  indictment,  that  it  was 
used  only  in  the  latter  sensei  (1) 


Section  VIL 


OfSttHs  in  Equity  hy  and  against  an  uncertificaied 

Bankrupt. 

Thou^  an  uQnertificaled  banlp:^pt  cannott  gi^neraUj  Whei 
speaking  bring  a  bill  in  equity  (2) ;  yet  where  he  has  a  ^'^"^ 
deer  interest  and  the  assignee^  lefose  to  sue,  the  Lord  in  nai 
Chano^loyr  will,  upon  petition,  opn^pel  them  (uppn  an  Q£Ebr  ^  ^ 
of  iadcsniuty)  to  let  him  use  their  names  {S)}  for  his  dis* 
abili^  in  gepera}  cases  to  sue  i^  npt  to  be  acted  i|pon,  to  the 
eflfept  of  orosa  imostioe.  (4) 


(1)  Reg  T,  Dudnum,  4  B.  &  C.    ferentlj^  in  Lord  Redesdale's  Trea- 
8£PO.  Use  on  Pleading,  where  it  is  laid 

(2)  Sammtrndy*  Aitwood^  5  Mad.    down»  that  a  bankrupt  nwy  sue  in 
153-;  and  see  JBowter  v.  Hughes^ 
1  Anst.  101. 


eouity,  if  he  disputes  the  validity 
ot  the  commission,  provided  he 


C^)Spraagyf.Bmkei^syeB.SB7.  brings  the  assignees   before    the 

C4)  Per  I^rd  Eldon,  Benfold  t.  Court  by  supplemental  bill.    Mit- 

SoUmoiu^  9  Ves.  77.    The  practice,  ford  on  Pleadiog,  5S. 

fjo-wever,  is  stated  somewhat  dif* 
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Btit,  wfacfeabulmipt^iiltid^'Mtt 
of  estates  in  Engbnd  and  B^bioe,  ibr'an  ieepillH^iBi 
payment  of  the  balance  to  his  asrigneea  —  and'henteadfe 
iris  assignees  defiendants,  diarging  coUusion  betweeo'th 
and  the  other  defendants,  but  did  not  aimf 
would  be  a  surplus,  nor  duuge  a  direct  i^IicatkMi  to'  fins 
assignees  to  sue; — a  demurrer  was  allowed  for  want  oTsueb 
allegations.  (1)  And»  where  abiU  was  filed  by  a  faauLiii|ii 
(who  had  taken  the  benefit  of  an  insdvent  Mbtafmrnttt} 
and  his  ass^ees  under  that  act,  against  the 
under  his  oommission  and  others,  stating  improper 
duct  and  collusion,  and  that  all  or  most  of  the 
under  the  commission  were  satisfied,  and  praying 
count,  -^  a  demurrer  in  diis  case  was  also  allowed, 
ground  that  the  proper  mode  of  proceeding  was  bj  pdi* 
turn  in  bankruptcy.  (2)  So,  where  a  bankrupt  fikd  m  hSl 
against  a  debtor  to  his  estate,  asserting  the  i 
the  oommission,  and  charging  colIusicHi  between  ids 
signees  and  the  debtor —  a  demurrer  was  hkewiaedHowed^ 
the  proper  course  bemg,  either  to  try  in  an 
validiQr  of  the  oommissionj  or  to  petition  to 
assignees.  (S) 

Where  a  bill,  however,  was  filed  by  an  un< 
bankrij^t  in  the  Exchequer  —  thou^  the  assigneaa 
not  before  the  Court — yet  it  being  admitted,  that 
signees  had  already  failed  in  an  ejectment  biouglM;  by 
to  reoorer  the  premises  in  question,  by  not  beitig 
to  prove  the  petitioning  creditor's  death,  —the 
tamed  the  bill,  until  proper  parties  should    be 
(if  necessary),  the  plaintiff^  paying  the  costs  of  the 
And  where  a  bankrupt  filed  a  bill  against  a 
(who  was  prosecuting  an  action  at  law  against  him) 
making  his  assignees  parties  to  the  suit,  and  stated 


(1)  Benfield  v.  Solomonic  9  Ves.  (3)  ITammomf  T.  AUwooe^  9  M^d. 

77.  158. 

(S)  Satton  V.  Davis,  1  Rose,  79.  (4)  Goveii  v. 

18  Ves.  78.  412, 


MB,  inUf  liMMteHfllt&ipnm.  iMbm  kbbmem  Um  jnd  tiie»  Smmik  ^^ 
oiedtoatB,  a  hdance  would  be  found  doe  to  hiiii ;  and  the  ^^^*    . ' 
ImU  ako  pRg^  a  i\mnmary  as  well  as  an  acooiiii^  and  plea  of 
payment  of  tlie  iMilaiioe  with  the  ustud  subnrissioBy  and  ^^^^ 
abii  an  injunction  and  general  relief; — a  plea  of  bankruptcy 
was  overruled  by  the  Vice-Chancellor — though  he  thought 
the  bill  went  too  fiu*,  to  pray  that  the  balance  of  the  ac» 
count  might  be  paid  to  the  plaintiiF(l);  and  this  decisbn 
was  afterwards  affirmed  upon  appeal.  (2) 

A  bankrupt  will  he  permitted  to  prosecute  a  petition,  when 
imjicaching  the  debt  on  which  the  commission  issued,  in  bankrnpc 
Jbrm6,  iiauferh  (provided  a  proper  case  is  shown),  upon  a  |^J^ 
ORrtificate  of  counsel,  that  tlie  petitioner  had  just  cause  to  /ormd 
be  relieved,  and  an  affidavit  that  he  was  not  worth  SL  (8)     I'^'tf'^'^ 

Upon  the  same  principle,  also^  as  that  which  incqiaoi-  Banknmt 
tates  a  bankrupt  from  being  a  'plaintiff  in  a  suit,  he  is  in  hi  geacfal 
geoend  protected  from  being  sued  in  equity  as  a  defendant.  ^^^  \^ 
Thus,  where  a  bankrupt  had  mortgaged  a  copyhold  estate,  equity, 
but  no  Itargain  and  sale  was  made  to  his  assignees,  and  the 
raoctgagee  filed  a  bill  against  the  bankrupt  and  his  aa* 
sigiiaea  to  redeem,  —  a  demurrer  by  the  bankrupt  was  al- 
lowedy  as  he  was  not  a  necetsary  party  to  the  bQL  (4) 

So»  the  bankrupt  cannot  be  joined  as  a  defisndant^  in  a 
suit  agBtnst  his  assignees  for  the  purpose  d[reUef.{B)    But  Except 
it  seems,  if  any  discovery  is  sought  of  his  acts  before  he  "^^^ 
became  bankrupt,  he  may  be  compelled  to  answ^  to  that  a  dis- 
part of  the  bill,  ibr  the  ssJce  of  discovery,  and  to  assist  the  cc^^^My- 
jilainliff  in  obtaining  proof;  tiiough,  at  the  same  tim^  his 
answer  cannot  be  read  against  his  assignees.  (6)  Therefore^ 
where  a  bill  was  filed  against  a  bankrupt  and  his  assignees^ 


(1)  Lovrndei  v.  Ta^^  sRose,  (5)  Griffin  r.  Archer,  8Anflt.478. 

ses.  lMad.4S3.  WhUworth  Y. Davit,  iy.&B.S4S.i 

(8)  S  Rote>4SS.  and  see  Bailey  v.  VmceiU,  S  Mad. 

Isy  Ex  parte  ^oriAiiM,  8  Vei.  &  48.  18  Yes.  72. 

B.  1S4.  (6)  Mitford  on  Fleadim^  149.; 

(4)  JUayd   V.  Lander,  6  Mad.  and  see  GUueford  v.  J^firy,  cit 

889.  1  Ves.  &  B.  ^49. 
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(Ch.18. 
rfde- 


faUiiigthe  phiotirs 

stances  of  finsod^and  pn^ingadisoowiry  aidin^aKlk^ 

lisuiiu'icr  bjr  tho  bsnknipt  was  ufiuukiL  (1) 


(1)  a^r.  lfarlaiy2Vet.jiin.64l.;  ndaepoil^ aHp.l8.il. 
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CHAP.  XIV. 


OF  THE   CBRTIFICATE. 


Sect.  I.  Of  the  Signature  of  the  Creditors. 

2.  Of  the  Signature  of  the  Commissioners. 
S.  Of  the  AUawance  by  the  Lord  Chancellors  and 
herein  of  opposing  the  AlU/wance^  and  recalling 
the  Certificate  after  JUawance. 

4.  Of  the  Practice  on  Petitions  to  stay  the  Certificate. 
B.  When  the  Certificate  is  void. 

e.  Effect  of  the  Certificate. 

7*  Cf  pleading  the  Certificate  s   and  herein  of  the 
Eddence  to  sigrport  it,  or  defeat  it. 

5.  Of  discharging  a  certificated  Bankrupt. 

9.  Of  the  Bankrupt's  Liability  on  a  new  Promise, 


Sectiom  I. 
()f  the  Signature  of  the  Creditors. 

By  section  122.  of  the  new  8tatate»  it  i$  directed  that  the 
cenifiGate(l)  shall  be  signed  hj  fourths {2)  in  number 
and  value  of  the  creditors,  who  have  proved  debts  to  the 

(1)  Tbe  4  &  5  Ann.  c.  17.  8. 19.        (2)  This  is  the  same  pit^rtion 

ras  the  first  statute  that  gave  to  as  toat  specified  in  tbe  5  G.  2. 

he  bankrupt  the  benefit  of  a  cer»  c  30.  s.  10.  ^ich  was  altered  by 

[ficate    of  conformity;   but  the  the  4i^G.3.  c.  ISI.  s.18.  to  the 

ower  of  granting  it  was  vested  in  proportion  of  three-j^thsi  an  al- 

lie      commissioners    alone;    the  teradon,  which,  without  any  ouali- 

Aan.  C.22.  afterwards  required  fication  as  to  the /itfricK/ of  applying 

le  consult  of  the  crediton.    The  for  the  certificate,  was  productive 

G.  I.e.  24.  s.  16.  incorporated  in  its  effects  of  much  more  evil 

>th  these*  requisites,  which  were  thanof  benefit,  increaung  both  the 

ibsequentlyindudedinthe  5G.8.  number  of  fraudolent  l)ankmpts 

30.  a.  10.  and  defi^uded  creditors. 

OyO  2 
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amount  of  202.  or  upwards.  But  after  fir  calendar  madh 
firom  the  last  examiDation  of  the  bankruptf  it  may  then  be 
signed  either  by  ihree-J^ths  in  number  and  volue  of  such 
creditors,  or  hj  nine^terUhsil)  in  f number  only.  Ifiheie 
happens  to  be  a  fracdon  in  calculating  the  number  of 
creditors,  whose  signatures  are  requisite  it  seems  that  an 
additional  creditor  must  sign  in  respect  of  that  firactiuo* 
Thus,  if  seventeen  creditors  have  proved;  — as  three-filib 
of  seventeen  are  equal  to  ten  and  one-fifth,  and  as  ten  would 
be  less  than  three-fifths,  though  eleven  is  something  nm, 
yet  eleven  must  sign;  and  so,  in  like  manner,  of  eier; 
other  number  not  exacdy  divisible.  (2) 

If  a  creditor  lives  remote,  or  abroad,  he  may  authoriie 
any  other  person  by  letter  of  attorney  to  sign  tlie  certifi- 
cate on  his  behalf;  but  the  authority  of  the  creditor  in  die 
latter  case  must  be  attested  by  a  notary  public,  .British 
minister,  or  consul ;  and  every  such  authority  and  attest- 
ation (8)  must  be  laid  before  the  Lord  Chancellor^  previoos 
to  the  allowance  of  the  certificate. 

By  a  general  order  of  Lord  Eldon  (4),  the  crediton  ne 
directed,  at  the  time  of  signing  the  certificate  to  write 
opposite  their  respective  names  the  day  of  the  month  and 
year  on  which  they  sign;  and  in  all  affidavits  of  th^r 
signatures,  such  day  must  be  expressly  stated.  This 
order,  however,  is  not  so  strict  as  not  to  be  occasionaBy 
disp^iaed  with,  in  a  case  of  inadTert^ice  satisfiKtorilj 
explained  to  the  Lord  Chanedlor.  Thus,  where  a  cecti- 
fiicate  was  opposed,  on  the  ground  that  some  of  the  cre- 
ditors (who  had  signed  it)  had  not  subscribed  oppo^te 


(l)  A  new  provision  was  intro- 
duced in  the  very  short  tii^  set 
of  the  5  G.  4.  c,  as.  t.  ISO.  by 
which,  where  there  was  only  one 
opposing  creditor,  whose  debt  was 
of  such  an  amount  as  to  stop  the 
certificate,  the  Lord  Chancellor 
might,  upon  petition,  allow  it  not- 
wiUistanmngsttch  opposition.  This 
enactment,   however,  was 


proved  of  by  Lord  Eldon,  wben  it 
came  into  practical  operation;  is 
consequence  of  whidi,  it  s^eois  to 
be  purposely  omitted  in  the  pro- 
visions of  the  present  statata 
(s)  1  Christ.  B.  L.  358. 

(3)  The  letter  of  at|»nicT,  «>» 
the  attestation,  should  fae  kft  at 
the  bankrupt  office. 

(4)  8th  August,  1S09. 


'» 
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•  •  • 

to  tbi^ir  signatures  the  day  of  the  inonth  and  year — \irlnch  Sigruaure 
was  done,  in  fact,  by  the  witness  who  attested  the  signaf-  %^f^ 
tures— andlt  appeared  that  the  omission  proceeded  through  ■  ■ 

the  inadvertence  of  the  witness,  who  had  afterwards  (but 
before  the  commissioners  signed)  inserted  such  dates,  which 
were  known  to  him  by  means  of  daily  memorandums ;  — - 
Lord  Eldon  thought,  that  this  afforded  ground  for  dispens- 
ing with  the  strict  requisition  of  the  order.  (1) 

The  bankrupt  is  entitled  to  the  inspection  of  the  pro*  Bankrupt 
ceedings  under  the  commission,  for  the  purpose  of  ascer-  ^^^  ^ 
taining  the  debts  proved,  with  a  view  to  solicit  his  creditors  proceed- 
to  sign  his  certiacate.  (2)  ""«*• 

The  certificate  should  not  be  signed  by  any  creditor^  Certificate 
previous  to  the  bankrupt  passing  bis  last  examination ;  for  ul°]|!lf^ 
that  would  be  contrary  to  the  meaning  of  the  act,  whiidi  before  )f\st 
says,  the  bankrupt  is  not  to  be  discharged  from  his  debtsi  ^^°^. 
until  he  has  *^  in  all  things  conformed  himself  to  the  laws 
in  force  concerning  bankrupts  ;*'  -^  and  before  he  passes  his 
last  examination  (which  is  one  of  the  principal  duties  re- 
quired of  him)  it  would  be  impossible  for  the  commissioners^ 
notwithstanding  the  consent  of  the  creditors,  to  certify  tliat  > 

the  bankrupt  had  so  conformed  himself.    I^  therefore,  the  :^ 

certificate  is  signed  by  any  creditor  before  the  last  examine  .  t 

iition,  it  will  be  sent  back  by  the  Lord  Chancellor,  and 
xnust  be  signed  afresh  both  by  such  creditor  and  the 
commissioners.  (3) 

There  is  no   way  of  compelling  creditors   to  sign  the  Creditom 
certificate ;  who  have  the  right  of  exercising  an  absolute  ^*  ^'■" 
discretion  on  the  subject  (4) —  being  under  no  legal,  though  Bign  cer^ 
tfa^  niay  sometimes  be  under  a  morale  obligation  in  this  tincate. 
rcspaet*  (5)    Indeed,  they  are  often  (for  their  own  interests) 
too  ready  to  afford  the  bankrupt  that  relief,  which  the  law 
has,  in  this  instance^  lefi;  entirely  in  their  hands  to  grant, 

(l)  VixpttttmLakg,  1  G.&  J.948.  (4)  Per  Lord  M.Robimv.Caize, 

•  (tf)  ^Bx  parte  Morgtt$i,  1  G.  Sc  J.  Doug.  SS9. 

404.  (5)  18Vei.342.,'  and  606  11  Ves. 

(3)   Ex  parte  Brown,    1  Rose,  484.    17  Ves.  US.    l  Ves.  &  Ik  47. 

1 76.     £x  i^irte  King,  1 1  Ves.  4S4.  1  Rose,  189.  3  V.  ft  B.  105. 
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tai.*i4: 


Signaiure 
by  cre^ 
Jkort. 


Oe£tor 
cuinot 
sign,  wheo 
not  en- 
titled to  a 
dividend. 


One  part- 
ner vqr 

bct^not 


Receiver 

cannot 

lign. 

As  to  an 
executor. 


or  refuse.  And  (as  Lord  Eldon  welt  observed  &'Ci:parte 
King{l))  there  can  be  no  stronger  proof  of  the  good««itare 
and  hatnanity  of  the  British  character,  than  tihe  rewBness 
with  which  creditors  sign  a  bankrapt*s  certificate^  before 
they  know  even  whether  he  has  made  a  full  discfostne  of 
his  effects. 

The  certificate  must  not  be  signed  by  a  creditor  not 
entitled  to  a  dividend  under  the  commission ;  such  a^  (fbr 
instancy)  a  creditor  upon  a  bond  of  indemnity  who  has  not 
been  damnified ;  and,  though  such  a  creditor  may  have 
been  improperly  admitted  to  prove,  yet  he  has  no  right 
deducible  from  such  proof  to  sign  the  certificate.  (2)  Where 
a  creditor  after  proving  has  assigned  his  debt,  the  late  Vkc- 
Chancellor  thought  that  he  could  not  sign  the  cef^cate 
without  the  authority  of  the  assignee.  (3)  But  L.ord  Eldob 
afterwards  ruled  the  contrary,  holding  that  the  assignee, 
whose  interest  does  not  accrue  till  subsequent  to  the  com- 
mission, has  no  control  whatever  over  the  certificate.  (4) 

One  partner  may  sign  a  certificate  ibr  himself  andhts 
copartners  (5),  even  though  the  partnership  has  (smoe  the 
proof  of  the  debt  under  the  commission)  been  dissolved.  (6) 
But  one  of  several  trustees  is  not  competent  to  s^  the 
certificate  for  himself  and  his  co-trustees.  (7) 

A  receiver  appointed  to  prove  and  receive  divideads,  it 
seems,  cannot  sign  the  certificate;  though  he  may  peittioo 
to  stay  it.  (8) 

The  executor  of  a  creditor  (who  has  died  since  the  proof 
of  his  debt)  may  sign  the  certificate.  But  if  the  exeaitor 
has  also  proved  a  debt  in  his  own  rights  he  cannot  sign  the 
certificate  twice ;  for,  both  being  debts  to  him  indixridmlfyisi 
point  of  law,  he  can  only  be  regarded  as  a  single  creditor.  (9) 


(0  11  Yes.  424. 

(2)  Ex  parte  Buckner,  1  C.B.L. 
46«. 

(3)  Ex  parte  Tavhr,  1  G.  &  J. 
5^9. 


(6)1 
nVes. 


Ex  parte 
69. 


HifU,   fftos^s. 


(7)  £x  parte  i7^^,sRoce»t<4. 

(8)  Per  Lord  Eldo^  tst  fHrte 
Shmw^  1  G.  &  J.  151.     Ex  pmtt 


(4)  Bx  parte  Herbert,  S  G.  &  J.66.    Evatu,  1  Mont.  B.  L.  232. 

(5)Exparte^<M^jttMOfi,l9Ve8.    .    (9)  Ex  parte  Stntmertt,  \  Atk 

293.  Expartc  Afi<c^^i4Ve».597.    84.    Ex  parte  Sirwcey,  iRok^  «6 
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£9Eeciito»»dioiiIdii#t8ign  a  bankrapt's  oartificsle}  with-  Sfgaaiurc^^ 
oot  pxetiously  consultiii^  the  'ceOui  ^  trusts  /  and  if  the  %^  \ 

latter  are  in&ots,  and  therefore  not  capable  of  giriog  eon^   

sent^  there  seems  to  be  some  hazard  (when  no  dividend  is  ^^|^^ 
paid  under  the  oomnission)  in  the  executor,  of  his  owii  ngn  with* 
anthoci^,  taking  upon  hhnself  to  absolve  the  bankrupt  from  ^^^^ 
1^1  further  (1)  demands.    The  signature  of  one  executor  cetitdfiKg 
will  (as  in  the  case  of  partners)  bind  his  co-executon  (S)      ^'^^* 

If  the  bankrupt  himself  becomes  the  executor  of  a  creditory  Where 
who  was  entitled  to  aign  the  certificate,  it  has  been  said,  that  ^'^^'^^ 
he  himself  might  in  that  capacity  sign  his  own  certificate.  {$)  of  a  credt- 
Bnt,  if  the  cr^tor  dies  before  proving  his  debt,  it  b  now  ^'** 
setded,  that  the  bankrupt  executor  cannot  prove  under  his 
own  commission,  without  an  order  of  the  Lbrd  Chancellor  j 
and,  consequendy,  cannot  (without  sudi  order)  sign  his 
own  oertifiaite.  (4) 

The  proof  of  the  petitioning  creditor  at  the  opening  of  As  to 
the  commission  does  not  entitle  him  to  sign  the  certificate,  ^ytof!!^ 
wiAout  proving  also  at  a  public  meeting.  (5) 

if  any  of  the  ci-editors  are  induced  by  money,  given  Moocj 
either  by  the  bankrupt  himself,  or  by  a  third  person,  to  £I5"J*r 
sign  his  certificate,  the  money  may  be  recovered  back,  and  ngn  rm^ 
the  certificate  will  be  void  on  die  ground  of  fraud  generally —  fiSTSSL 
though  there  is  no  express  provision  to  thb  effect  in  the  ,, 

statute.  (6)  For,  since  many  creditors  are  prevailed  on  to 
sign,  because  others  have  done  so  before,  whom  they  sup- 
pose to  be  upon  a  par  with  themselves  —  if  the  first  credi- 
tors>*  therefore^  are  in  reality  paid  for  signing,  it  would  be 
a  che^t  upon  those  who  have  received  nothing,  and  who 
sign  t|ki9  certificate  trusting  to  the  integrity  pf  the  previous 

(1)  Powell  ▼.  Evam,  5  Ves.  839.  (5)  Ex  parte  Dootf,  s  Cox,  398. 

(3)  I^id.  (6)  It  18  somewhat  singular,  that 

(3)  Cowper'%  ca9Ri  Green,  260.  the  I25th  section  (whidi  will  be 

(4)  Ex  parte  Shaw,  1  O.  &  J.  presently  noticed)  should  applj 
251.  Ex  parte.  Afanlui//,  1  G.  &  only  to  corUrmcts,  or  secwi^i^  for 
J.  163.  n.  the  payment  of  money,  and  not  to 

the  agfual  jHiyment  of  money. 

o  o  4.  . 


fH  Qt!lRPII'. 

Bgiaimv..  aamtacm-    And,  wdaej,  whelberwfc  r—iBlt  t^iftl^ilt 
^„^        or /oi^  it  u  qiprehendedf  duit  audi  a  UMSMlkii  v«i^ 


-T cxmtraiy  (9  the  wl 

tended  to  pierent  imy  <;fi£  creditur  firom  gioiiDg  ail  iB&iraA> 
▼ontage  over  another.  (1)  Evenifthemomg^istDbedifideil 
anK>ng  oS  the  creditors  (2),  or  b  paid  by  a  dun!  ponoRvU- 
cut  thejjrmitfofthe  bonkrupt(9]^  thecertifitatewiBbeeqttDBf 
Toid;  since  greal  conniption,  and  oi^iiiemony  iDigbtaiiKft^ 
acombinarionofaU  the  creditors  to eaa>ctcqpdilinna far tbcir 
signatures.  (4)  When  any  near  rebtiv^  for  hwlaiwis  '^  i^ 
ducad  through  compassion  to  pay  the  mon^  &r  the  bask- 
mpt,  this  is  an  unworthy  advantage  taken  fay  tke  ctadibor 
to  extort  rooney,  as  a  price  fi>r  doing  what  he  ouf^  ftailo 
Yohintarily^  if  dbe  bankrupt  has  dealt  fiuurly  widi  hb  cnfi- 
tors.  On  the  other  hand,  if  the  bankrupt  haa  been  goStf 
of  any  fraud  or  concealment,  the  creditor  nogfat  mi  to  s^ 
for  any  consideration  whatever.  And,  althoo^  theotiier 
creditors. (who  have  signed)  would  be  sufficient  in 
and  value  to  give  the  certificate  validity^  without 
the  one  who  takes  money  for  his  signature — yet  the  eaili&- 
cate  will  be  equally  liad  |  for  his  ezampb  may  have  indaoad 
the  others  to  sign.  (5) 
Whea  It  mayy  on  the  first  viewa  seem  a  hanl  case  upon  the  bank* 

^^^  rupt — when  a  third  person,  without  the  least  knowla^g^  ca 
withctttt  his  part,  gives  money  to  obtain  a  creditor's  signature  -^  diat 
^^'^^  the  certificate  should  for  this  reason  alone  be  heki  void.  (6) 
the  bank-  The  principle,  on  which  this  doctrine  is  founded^  is,  that 
nipt         allhough  the  bankrupt  shall  not  be  punished  for  the  fiani 

(1)  PMBips  V.  Dicat,  15  East,  cieni  creditors  without  te  cse- 

S48*     Robion  V.  Cbbv,    1  Doug,  ditor  who  had  been  so  indaeai  to 

SS8»    Smitk  y,  Bromley^  ilnil  696.  sign»  and  it  arocecBd  that  thais* 

(S)  Jones  V.  Barkl^f  2  Doug,  nature  of  sucn  crecUior  wac  <d^ 

695.  note(5).  sequent  to  d)at  of  Ae  oliieft»  9» 

(9)  HnUand  v.  Pahner^  1  Bos.  &  that  they  had  not  been  hidDoed  to 

P.  95.  £x  parte  BnUy  10  Ves.  559.  sign  by  Aw  examde^  the  oBrtificste 

(4)  Per  Lord  M.  2  Qou2.698.  in  that  case  woiud  not  be  mtxaiir 

(5)  i5Ea8t»S48.  Mr,Montagn,  vdd.    1  Mont.  FHg.  53^1  tAar% 
and  Mr.  Eden,  both  justly  remark,  B.  L.  585. 

that  it  may  be  infimred  from  this       (6)  iDoug.SSS.  10  Vcs.  559. 
reasonings  that  if  there  were  suffix 


of  tf^pii  fWtix^  7isi4ie  sliftB  ftiit  otmZ  httoself  of  H;  (1)  Ais«iafttf« 
Bot»<lhiMi^«ii6*b8idnriipeiHprevente(l  fironi  derinn^any  J^^ 

2      hcDofit'fiKmi  noertificate,  to  which  the;  signature  of  a  credi*    ■ 
tfir  has  been  thus  obtoiDed,  y<^  he  will  iiot  be  predmled 
frao  ptooanAg'ontJikir  ccrtificatB  sufBdeudy  si«(iied,  widKwt 

^  UutdgMtatt  €*(  the  creditor  who  hod  received  the  money; 
and  the  Lonl  ChanceUor  will,  in  such  a  case  (upon  the  np« 
pUofttioH  and  ofSdavit  of  the  bankrupt)  osrsist  him  in  so 
dmngi  by  ordering  the  first  certificate  to  l)e  cancelled,  that 

.  be  may  Vie  enabled  to  pmcnre  a  fresh  one.  (2)  And  Lord 
Mansfield  said  in  a  case  of  tliis  kind — if  there  wei^  creditors 

0 

euoagh  wko  would  sign  the  certificate^  and  aii  enemy  of 
the  haidompt  were  to  give  money  to  one  of  die  creditors  to 
induce  him  to  sign,  for  the  mere  purixise  of  preventing  die 
hwikrapt  from  receiving  any  benefit  fix)m  die  certificate,  -** 
that- this- woald  be  a  fraud  on  the  bankrupt,  and  would  not 
hmt'mbEnm 

If  ii  creditor  is  even  induced  by  money  to  noithilrmo  a  Where  a 
peaa&n  preacsited  against  the  certificate  —  or  after  such  a  ^^J^^L- 
pelitkM  sells  his  delit^  with  an  agreement  to  withdraw  his  withdraws 
petition^ — ^this  will  also  avoid  the  certificate ;  and  in  order  to  ^  P«titioo. 
prevent  sueh  practices,  (which,  it  seems,  were  at  one  timd 
not  onfire^aent)  petitions  agidnst  a  certificate  are  now  not 
/)en]ikted-  to  be  withdrawn,  ^  a  matter  of  course.  (S)  i 

liut  if  cveditors  are  induced  to  s^  the  certificate^  fiirtbid  Where 
stie  purpose  of  rendering  tiie  bankrupt  oomi^etent  as  a  ^^ 
witiicsn  in  an  action  brought  by  the  assignees,  the  certifi^  me^lf  to  *^ 
GOli^  ksL  this  case,  will  not  be  considered  illegal ;  for  this  b  j^|)j^|^^ 
merely  a  mode  of  getting  over  a  technical  objection  to  evi-  cDmpeteat 
rfejacej  by  procuring  a  release  from  die  bankrupt — and  thus 
removinig  lliat  interest,  which  would  otherwise  incapacitate 
him  as  a  witness.  (4) 

(1)  Ilnd.  (5)  Ex  parte  Gib»m^  lC.B.I#. 

(2)  Kx  parte  Barmon^  4  Mont.  465.  6  Vet.  5. 
B.  L;  App.  arG.  Pe^Eyre  C.J.  Hot-       (4)  Selby  v.  Cnwi  «  Aoit. 504. 
land  V.  JPitimer^  1  Bos.  &  P.  96. 


asawiU 
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Section  IL 
Of  the  Signaktre  ff  Ae 


■»•-»♦'//;  'rf 


Gooin,]^         By  section  122.  of  the  new  act,  it  is  dedaid^  thit  ao 
sonen        certificate  shall  discharge  the  l)ankra}it,  unless  the  oon* 
ti^  bank-    missiimers  shall^  in  writing  under  their  bands  and  sciisi 
nipt^s  ooo-  certify  to  the  Lc>nl  Chancellor  that  the  honkrapi  has  nUMk 
^^^'      a  full  discovery  of  his  estate  and  effects^  and  in  all  thiDgs 
ccHifiirmed  hiniself  to  the  law;  and  that  thae  docs  not 
appear  any  reason  to  doubt  tlte  truth  or  fulncas  of  sack 
discovery ;  and  also,  that  the  creditors  have  sijpied  iu  tk 
manner  directed  by  the  act.    The  hankruiit  is  also  re^ared 
to  make  oath  in  writing  that  such  certificate  and  cooMt 
were  obtained  without  firaud,  previous  to  the  allowaoee  Iqf 
the  Lonl  Chancellor, 
bat  most        And  by  section  19^.  the  ooromiasiooers  are  «iire(ted  ool 
^®  ^^  to  sign  the  oertiicatCy  unless  they  i»haU  have  proof  i^  affir 
of  credi-     davit  in  writing  of  the  signature  of  the  creditors  thoKlQ^ 
tors*8igQa^  or  of  any  person  thereto  authorised  by  any  credtor^^mi 
of  the  aotliority  by  which  such  penoii  shall  hove  so  wiff»A 
the  same.    If  any  creditor  resides  abrood^  the  ansbiari^ 
must  (as  we  have  already  seen(l} }  be  attestful  by  a  notigy 
public,  British  minister,  or  consuL 
Boaid  to        By  a  general  order  of  Lord  Apslq^t  the  rmanwiMPoai 
certifyM    gre directed  to  inquire^  whether  the  lianknafit  eveff  aoi 
licate         bow  long  before,  had  obtained  a  cerdficale  ntite  mit 
unJer  a      former  commission,  or  had  been  discharged  under  wmfsA 
commit-     ^'^^  ^^  relief  of  insolvent  debtors ;  and  in  case  ikey  favit 
wm,  Ac.     reason  to  believe  either  the  one  or  the  other  of  timm 
faot8»  the  oommisrioneiB  are  directed  U>  prooeed  iqpoi 
such  inquiry,  and  hear  the  evidence  th^^ew  iQ  the  fi» 
sence  of  the  bankrupt,  who  is  to  be.  infi>rmed  of  tht 
subject  of  the  inquiry,  and  to  be  at  liberty  to  lay  evi- 
dence before  them  relatuig  thereto.    And|  m-ctrnt  any 


(1)  Ante,  564. 


of  sacb  matters  app^ear  to  the  ooiOQiiflsioii^rsy  they  are.  Slgmoure 
direcleds  at  the  time  df  laaUns^  their  cectificate^  also^-^.^^ 

5€;panUely  to  certify  to  the  Lord  Chancellor  8iich  of  die    

said  matters  as  jdiey  find  tp,  be  Omer  and  t^  transmit 
such  separate  certificate  to  the  secretary  of  bankrapts,  to 
b«  laid  be&H^  the  Lord  Chancellor  at  tfie  sam^  time  with 
die  other  certiScate. 

By  a  ifcaieral  orJer  of  Lord  Eldon  (1 )» the  signatore  and  As  toatt«>- 
Staling  of  Oie  certificate  by  the  Commissioners  most  b6  ceitifioate.. 
attested  ii^  writing  by  the  solicitor  tb  the  commission, 
or  some  derk  of  tlie  solicitor  •—  or  by  the  messen^  to  the 
cottmissiony  or  by  some  derk  of  tlie  commissioners.  And, 
in  order  to  avoid  fmiids  upon  the  commissioners  with 
reo-jiect  to  the  eeitificnte,  a  list  is  directe<1  to  he  made  and 
kept  fay  the  commissiioners,  or  one  of  them,  of  aU  creditors 
above  SOL,  who  ishall  fmm  time  to  time  prove  their  debts 
and  of  the  nmoaiit  of  their  reflective  debts ;  which  list,  as 
iho  same  shall  he  from  time  to  time  made  np,  must  be  \ 

signed  by  three  of  the  coramissioiiers*  The  signature  and 
sealing  of  eoery  me  of  the  conimisrioners  must  be  attested 
porBaant  to  the  direcUous  of  this  order,  otherwise  the  cer-  ^ ,  ^ 

tificale  will  be  sent  l>nck  by  the  Cbancdlor.  (2) 
•   The  ^scretipn  of  tlie  commissioners,  as  to  signing  the  Dnaedoa 
t^ariompt's  cerdficate^  is  (like  diat  of  the  creditors)  siitricct  »/<:<»"»* 
to  no  control.    They  ore  pledged  (by  the  sancdon  of  ml  to  fligning^ 
OBtb)  to*  vpeeik  their  real  sendraents,  arising  from  their  6b»  *ukioctrti»: 
setwadon  upon  the  whole  of  th^  bankrupts  conduct;  and  ttdLi    - .  i 
thagr  ought  to  be  governed  entirely  by  their  own  opinion, 
«irtietlMir  he  has  dealt  fiurly,  or  fi'audulently,  by  his  creditors. 
Indilcd  their  jurisdicdon,  in  this  respect,  is  as  distinct^  as 
ttnebkitrollable,  and  as  much  without  appeal,  as  that  of  the 
ZMitd  CShaBoaUor  himself;  wbo»  though  he  may  render 
iin^  eiifdficate  nugatory  by  withholding  his  confirmation, 

rdtt>i]imffiid  them  to  review  their  judgment,  in  case  they 

£0  sifeAvgusti  IS09.  (S)  £k  parts  Jeim^  1  O.  'ft  J. 

186. 


A!;>/?^      aathoritT  0Ter  theM  «  ihtii  MilniBct  (1)    Attd  iriMellie 
-»^—     oonmussicMxm  hsd^  on  <iii6  occssidDj  givw*  iscsrtuit  MMk 
imrriting  to  ibehotti  ChmioeBor fet fefbriiig  1o i^  Ik 
cerdficale,  and  die  b«lcfiit>t  petitioiMd  tiM,  liie  iMttMrii- 
sibners  should  prodaoe  them,  Lord  &8kine  dttuAsed  d» 
application.  (2)     A  mandamus^  therefore^  will  not  lie  to 
oompd  commissioneirs  to  sign  a  banknipt's  certificate.  (S) 
And  where  a  certificate  has  been  signed  by  the  oobiidb- 
sioiierB}  and  is  sent  back  to  them  by  the  Lord  Chanodlor 
for  the  purpose  of  lettijig  in  the  proof  of  other  creAooy 
the  commissioners  are  not  confined  to  that  objetly  aod  if 
they  cannot  conscientionsly  and  judiciously  re-eert^  whst 
they  have  certified  before^  they  are  not  compellable  to  do 
so;  neither  are  they  bound  by  thenr  former  eerdftdte. 
As  lo  tup-  They  may,  therefore,  in  sudi  case  refose  to  sigrn  a  nf^ 
i'*"95°*?^   wentiA  certificate.    It  seems  that  the  original  and  sm^ 
'"^'^^  mentd  certificate,  are  eoDsidered  but  a.  one  m^ 
snpplcmental  one  giving  the  date  to  the  whole  ;  sb'  ttat  if 
the  commissioners  were  to  certify  with  referenda  lb  the 
subsequent  proceedings,  they  would  be  understood  tb  re- 
certify all  that  was  contained  in  the  original  certtficate.  (4) 
The  commissioners,  however,  in  examining  the  Vank- 
mptfs  conduct  previous  to  their  signing  his  certificM^  iie 
intbriT     confined  to  his  conduct  since  he  b^ame  a  ioMt^ — 
cooBider^    ifaeir  duly  being  merely  to  omsider,  whether  lie  hts 
liankrupt's  i^  thdr  opinion  duly  conformed  to  the  provi836iis'df  the 
conduct,     statute.  (5) 

Where  In  a  case  where  the  proceedings  under  the  iidomSakm 

^^^^^     were  lost,  and  it  appeared  by  the  report  of  Ae  'ctttmb- 
lost 


•umcffs 
confined 


(1)  Ex  piyrte  King,  II  Yes.  417.  moiy,  applied  upon  foor'd 

13  Ves.  181.  15  Yes.  126.  occasions  to  two  sucoessivi  . 

'  (d)  15  Yes.  182.  cellorsy  as  well  as '  Ae' CHOort  of 

(5)  Ex  parte  ,/o^  Kmgf  7  East,  Kin^s  Bench,  to  compel  tte  cott> 

92. ;  and  see  per  Lord  Hardw.  Ex  missioners  to  sign  his  oertificnte. 

parte  WiOiamton^  1  Atk.  82.  (5)  1  Y.  &  B.  47,  48.    I  Ro6£> 

(4)  ExpartejKtfig,  15Yef.  126.  190. 
This  bankrupt,  of  notorious  me- 


fiittlt  of^)  Ibe  bii^r^it,  -t-t  th»  eonuDisBiiMMes  fviere^  upon  the  %^f^^' 

pfKitMm. ^.>the* biMaikrupt»  antbomed  by  ^  Lf>fd.Gban»>  

oe^pr.^  aiga  tb^  eenifieat^  after!oec%ii^  a  list  of  the. 
op^dilfiira  whe  badproved  under  the  oommission^pttnuanti 
taithetdiredJons  of  the  general  eider.  (1) 


Section  IU« 


Of  At  AUatxxince  of  the  Certificate  by  this  Lord  Chancellor  ; 
and  herein  of  opposing  the  ABawance,  and  recalling  the^  . 
Certificate  after  AUauoance, 

•  •  # 

Whefji.th^  certificate  is  signed  by  the  commissionerB^  in. 
Older  tp  be  of  any  e£(ect,  it  muat  be  idloyired  and  eonfinne4- 
by  the  Lord  Chancellor ;  before  which  formality  it  is  in  Ia7> 
consider^  a^  no  certificate.  (2)    Previous  to  this  proceed-  l^eviotv 
11^  bft^^verji  the  bankniptmnst  mak^  oath  in  writu^  that  ^^P^i^ 
the  certificate  of  the  conunissipners,  and  the  consent  of  tb^tnipt. 
credilipif,  Wjdre  severaUy  obtained  without  firaud  (S)    Eyery 
affidayj^^ipthor^i  and  at^tatio%  also^i  as  to  thedgnatnre^ 
of  the  <9reditors  .(whi<^  are  required  to  be  exhiUited  to.  the  . .,   ^ 

Qaprniiaaianprs  before  they  sign  the  certificate)  .^aust-.b^        -  >  ^ 
]aid,befi)ire  the  Lord  Qb^Qcellpri  along  with  the  certifipat^, 
prerioua  to  its  allowance*  i  Notice  ngtust  then  be  ffvea ,  in  Notiee 
the  Qaz^tte^  tl^et  tl^e  jcertificate  will  be  allowed  by  th^.^^^ 
JLofd  Chancellory  unless  cause  is  shown  to  the  contra^;,       .    . 
on  cm  befi)re  a.particular  day  (which  must  be  aboye  twenty- 
one  dM^ficom  thenotice  in  the OasetteX  and  the  certifica^, 

( 1 )  £x  parte  LuMrooke,  I  Mont,  the  connderation  of  it  beiqg  refer- 

1Xg,'389»  red  to  them  by  the  Great  Sesl| 

(a)  Ex   parte '  Awfyrr,  1  Rose,  but  the  practice  ^  referriiy  it  4o 

141.  7  T.  R.  S96.   Ex  parte  AnteU^  the  Judges  has  for  a  long  tiiae  bp- 

1 9  Ves.  toS.    Hie  former  statutes  come  o&olete.    (Exerts  faume' 

or  4  &  5  Aon.  SG.  1.  and  5 G.  S.  rez,  1  Atk.  84.  87.)   The  new  act, 

siaabled  two  of  the  Judges  (as  well  also,  contains  no  such  pCDvisioii. 

fts   the  Lord  Chancellor)  to  allow  '  (5)  Section  122. 
md   confirm  the  certificate,  upon 


fm  0t  «B  ammnwau  [fJLH. 

JOfoMMt  vKOat  He  d«rinji(  thm  time  In  iho  Bnkrdpfe  oAft  Ibr 

^1^1^     nllownnce.,   If  n  pethion  is  (iraiented  Of^MMt  die  oolifieite 

-■        on  or  l)eibrc  die  day  npfioinced  for  die  idlowRiiee^  it  ia  im* 

^^^        medittety  stayed,  undl  the  pedtii>rv  is  iK^afd  by  the  ChoiH 

against       oellor,  whidi  is  s>tet  down  to  comet  on  in  the  nsnal  omnrse. 

^^*^^f:«^'  The  iiedtii^n  should  be  served  u[ion  the  hnnknipt^  Ihut  be 

may  liave  an  op))ortunity  of  answering  the  oll^atioiis  can- 

taioed  in  it ;  and,  if  the  Chancellor  eventnally  nrmkes  an 

Older  to  stay  the  certificate^  such  order  mast  be  drawn  iqi 

within  direv.'  mondis,  or  the  cerdficatc  will  be  allowed.  (1) 

Certificate       As  soon  as  the  cerdficate  U  allowed  by  the  Lord  Chmh 

J""?**]V|    cellor,  it  should  be  entcreil  of  reconf  at  die  bankrupt  oflke, 

''*^"'^'  and  have  a  memorondnm  of  such  entry  indoised  dwemi 

by  die  profier  officer,  or  his  dqiuty,  ]>nrsimnt  to  the  reqiii* 

ski(»n$  of  die  ninefy-siaih  settimi  of  the  statute ;  ddierwise 

it  win  n«it  be  receivable  ut  evidence  in  any  court  of  hw, 

or  efjhity. 

Cenificaie    '  \Sy  setiim  9B*  of  the  new  act,  the  certificate  us  well  ift 

^^^     <  M  other  proceeding's  imder  a  commission  of  hankuqit  me 

duty.  ttow  exempted  flK>m  any  stamp  duty. 

Secretary        By  a  giftK^ral  order  of  Lord  Apsley  {2\  when  any  ceitf- 

ofhonk-     ficote  is  brought  to  the  secretary  of  l)ankmpts  in  order  ftr 

georch        allowahoc,  he  is  directed  to  search  for  and  certify  tb  the 

wh^her      Lord  Ghancellor,  whether  he  can  find  any  previews  cbrt^ 

21^^^*^      fbate  havin^r  been  beihre  allowed  to  the  some  bankn^ 

eates.  There  are  no  corapidsory  words  in  the  statnte  td  M^ 

P^f^    die  Lord  Chancellor  to  allow  the  certificate^  which  is  eMfardy 
IOTA  Jans*  -%••         ^1^ 

dictioo  as    a  matter  restin<f  on  hi^  own  jud<vment  (S) ;  tboogn,  wt  the 

to  the  cer-  ,^|,|q  ^^^  ^^  qujl^  arbitrarily  so ;  as  he  must  prooeeSH^ 
f^ertain  rules  pointed  out  by  the  act  of  pailiamoat,  and 
blished  by  n  series  of  decisions  in  Bankruptcy.  If  these 
qubites  are  complied  with,  the  Lord  Chancellor  oi^ght  ^ 
allow  the  certificate:  if  not  complied  with,  orif  there  is  groood 

for  him  to  think  that  there  is  finaud  or  concealment  on  ih^ 


(1)  Lord  LoiiflUborough's  Ge»       (S)  ISdi  Fsbfouy^  in4i 
nend  Order,  ssd  Mardi,  ITSS.  (3)  And  sat  aota^iS4.aoieO> 


ftrt .4lf 4fae^'iwiktflpt«  lie -^ay^^  it(l)  f^^^^ 

Buiv  m  coi|9i4eriog  the  propriety  of  allowiog  the  certifi-  ^^^^ 

cafie^the  aothority  of  the  Lovd  Chancellor,  like  thift  of  the    

oommissionersi  is  confined  to  the  investigation  of  the  bank* 
TUfi'^eondutt  under  tie  cammissiafi  f  and  he  has  no  power 
lo  take  into  his  consideration  any  circumstance  affecting 
the  bankrupt,  which  is  entirely  tsnconnected  with  the  bank* 
raptcy.(9)  In  granting  or  withholding  the  certificate^ 
however,  the  Lord  Chancdlor  is  influenced  by  a  nambtfr 
of  considerations^  to  which  the  commissioners  .are  not  to 
attend.  (8) 

If  all  the  requisites  have  been  complied  with,  previous  In  ^^'^^ 
to  laying  a  certificate  befi>re  the  Lord  Chancellor  for  his  of  bgnkp 
allowance,  it  may  be  allowed  by  him,  even  after  the  death  nipt. 
cf  the  hankmpi.  (4)    And  where  a  joint  oertificate  of  two 
poftners  was  duly  signed  by  the  creditors,  and  oae  of 
the  bankrupts  died  befora  the  commissioners  certified  their 
fioafoimity ;  and  the  commissioners  afterwards  certified  that 
ibe  .bankrupt  liad  confiirmed,  and  that  one  of  them  died  "^ 

ivithont  making  the  usual  affidavit  of  con&rmi^ ;  —  upon 
.ibe  petition  of  the  surviving  bankrupt,  the  Lord  ChapoeUor  .    . 

-Md^red,  that  the  joint  certificate  should  be  inserted  in 
4he  GaaettCf  as  the  separate  certificate  of  the  petitioner,;  ,^ 

jind-ithat  the  same  should  be  allowed  and  confirmedf  as  k 

suot^  aeparate  certificate^  if  no  cause  should  be  shown  0 
.4fae!matrary.(5) 

il$^  erdditor  who  has  proved,  or  even  been  admitted  a  Who  nsy 
g^|Ufg^ai)t.(S)  under  the  commission,  and  who  has  good  ^^^^ 
Igrooiids-  for  opposing  the  allow«ice  of  the  bankruptfs- 
igjerti^pfrtiy  may  do  so  by  petition  to  the  Lord  ChanoeUor, 
although  his  debt  does  not  amount  to  2Ql.  (7)    For  thouf^ 
^  jCWI^fDr  uqder  %Ql.  is  excluded  firom  assenting  to,  or 

CO  l^er  Lord  Hardwicke,  2  Ves.  (5)  £x  parte  Currie^  10  Ves.  5U 

!94di  vASk*  S9;  £z  pane  CoiiaH^  l  G.  ft  J.  fl46. 

(9)  Ex  parte  Gardner^  1  Ves.  8l  (6)  Ex  parte  FydeU^  1  Atk.79. 

B.  45.  Ex  parte  WiUiamion^  ibid.  81. 

(3)  fibttMU«9J9fa0V^lV4S.431.      '    (7)  Ex  pSTtS  iii!fakl,  7  Vb;  104. 

P  P 
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OF  THE  CERTIFICATS. 


[Ch.l4 


hy  Chan* 
cellor. 


Mort- 
gagee. 


Receiver. 


Partner. 


When  cre- 
ditor who 
has  not 
proved, 
may  peti- 
tion. 


dissenting  from  the  certificBtei  y^t  as  he  is  materially  af* 
fected  by  the  consequence  of  allowing  it,  he  has  a  right 
to  show  any  cause  against  its  allowance.  But,  where  there 
were  accounts  depending  between  certain  parties  and  the 
bankriq>t»  and  they  would  not  swear  to  a  balance  in  their 
favour,  they  were  not  allowed  to  petition  (1)  against  the 
certificate. 

A  mortgagee  may  petition  to  stay  the  certificate,  if  he 
has  us^.due  diligence  to  establish  the  amount  of  the  pro- 
bable debt  (2);  but,  if  he  does  not  swear  that  he  believes  4 
balance  will  be  due  to  him  after  the  sale  of  the  mortgaged 
premises,  the  petition  will  be  dismissed.  (3)  And  if  diere 
is  a  dispute  as  to  the  probable  amount  of  the  bahmce,  the 
certificate  will  be  directed  to  be  deposited  in  the  Bankropt 
oflGlce^  subject  to  forthei:  orders*  (4) 
.  So  a  receiver  appointed  by  the  Court  to  prove  and  re- 
ceive dividendsy  may  petition  to  stay  the  certificate^  though 
it  is  doubtful  whether  he  can  sign  it.  (5) 

The  partner  of  the  bankrupt  may  petition  to  stay  the 
certificate,  until  the  partnership  accounts  are  taken,  no 
want  of  due  diligence  being  imputable  to  the  petitioner.  (6) 
.  A  creditor,  who  has  not.praoed  his  debt,  may  neverthe- 
less petition  that  the  certificate  be  stayed,  in  order  to  give 
him  an  opportunity  of  proving,  and  of  assenting  to^  ^ 
dissenting  from,  the  certificate  —  provided  he  gives  a  sa- 
tisfactory reason  for  his  not  having  proved  befoie*(7] 
But  where  a  creditor  has  been  guilty  of  laches^  in  not 
proving  his  debt  —  though  he  omitted  to  do  so  upon  the 
supposition,  that  he  would  be  entitled  to  elect  —  he  cannot 
petition  to  stay  the  certificate.  (8)  And  where  a  creditor, 
eight  months  after  the  issuing  of  the  commission,  presented 


(l)  Ex  parte  Johnson^  I  Atk.SI. 

(S)  Ex  parte  Whitchtirch,  1  6.& 
J.  71. 

(s)Ex  parte  ifanuMfom^sCbrisk. 
501. 

(4>  lQ.ftJ.71. 
•   (5)  Per  Lord  Eldon.    Ex  parte 
Shaw,  1  G.  &  J.  151.    Ex  parte 
Evmu,  1  Mont.  B.  L.  332. 


(6)  Ex  parte  HadUy,  1 Q:  ft  J. 
195. 

(7>  Ex  parte  Ad&wu^  9Bro.48. 
Ex  parte  JDysom,  1  JUm^ST.  oote. 
fix  parte  BMk^  1  Mad.  loa 

(8)  Ex  parte  BaOley,  2  Cox,9i8. 
Ex  parte  Warmiek,  i4*Vefiri5l. 
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sttch  a  petition^  and  did  not  aecouat  far  the  delays  the  pe*  JUhwmet 
tition  wa$  dismissed  with  costs.  (1 )    The  Lord.  Chanodlor,  celh!^ 
alsoy  will  not  $tay  a  eertificate  upon  the  petition  of  a    -— > 
creditor,  who  has  oo  inteotioa  to  come  in  under  the  com* 
mission,  and  who  has  the  means  of  trying  the  validily  of 
the  certificate  at  law.  (2) 

A  creditor,  who  has  taken  the  bankrupt  in  execution.  When  cre- 
has  been  permitted  to  petition  to  stay  the  certificate  (8) ;  ^q 
but  if  the  bankrupt  is  in  custody,  he  must  be  discharged  bankrupt 
before  he  presents  his  petition,  otherwise  it  will  be  dig*  tion^^"' 
missed  with  costs.  (4) 

Any  tampering  of  the  petitioner  with  the  bankrupt  or  What  a 
his  fneojds,  is  a  sufficient  preliminary  objection  to  the  ^^^bjec- 
hearing  of  a  petition  to  stay  a  certificate;  but,  where  a  tion  to 
creditor  believing  the  commission  to  be  invalid,  does  not  ^^H°n 
prove  under  it,  but  acted  adversely,  and  declared  to  the 
bankrupt  and  bis  friends,  that  he  meant  to  petition  for  a 
sigfersedeasy  and  also  to  stay  the  certificate^  unless  his  debt 
was  paid  or  satisfied; — this  was  held  to  be  not  suck  a 
tampering,  as  was  suffident  to  operate  in  bar  of  his  pe«» 
titioii.(5) 

Creditors,  who  have  signed  the  bankrupt's  certificate^  Though 
may,  nevertheless,  be  heard  against  its  allowance ;  and  the  ^^^e  ^n- 
allowance  has  been  sometimes  refiised,  and  sometimes  ad*  ed,  may 
joamfid  by  the  Lord  Chancellor  (6),  even  when  there  has  ee^Seate. 

been  no  opposition  to  the  certificate. 

« 

There  are  various  grounds  for  suqfending  the  allowance  Distinc- 

of  the  certificate,  depending  on  the  circumstances  of  each  ^^^%|g. 

particular  case :  those  for  refusing  it  entirebfy  are  sped*  pending, 

fically  defined  by  the  ISOtk  section  of  the  new  statute,  ^i^^ 

which  in  certain  instances  therdn  mentioned,  says,  that  the  reftumg 

bankrupt  shall  be  wholly  deprived  of  it.  (7)    In  the  first  certificate. 


Ci)EzparieAMsl*,1.0.&J.195.  (5)  Ex  parte  Paierson,  l  Rose. 

<S)  Ex  parte  Dodion^  Buck.  SS5.  402. 

(3)  BxparteJoii9pA)l8VeB.^40.  (6)  Per   Lord  M.    Tudway  ▼• 

C4)  Ea  parte  BUufdn,  1 G.  &  J.  B&ume,  s  Burr.  718. 

179.    Ex  parte  Iror(i'ySRo8e»4Sl.  (7)  See  port,  iSbcliofi  5. 
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.^fbiMmet  case,  — though  there  may  be  cause  for  siqpeisdn^  tlieal- 
%k^     lowance^  the  certificate,  if  granted^   will  nerertheiess  be 
•i^—     good ;  in  the  last,  where  the  statute  positively  sajs  thtt  tbe 
bankrupt  shall  not  be  entitled  to  it,  the  certificate  will  be 
invalid,  notwithstanding  the  allowance  by  the  Lord  Cbaih 
cellor.  But  in  both  cases,  whether  of  suspension  or  refusal, 
the  Lord  Chancellor's  power  is  subject  to  no  appeal. 
Causes  for       Where  there  has  been  too  much  precipitancy  in  the  sig- 
suspenston.  ^^^j^  ^f  ^\^^  certificate,  either  by  the  commissioDQrs,  or 
the  creditors,  the  Lord  Chancellor  will  suspend  the  aUow- 
Frecipitate  once  of  it     As,  if  it  is  signed  by  the  creditors  before  the 
sigoature^  bankrupt  passes  his  last  examination,  in  which  case  (as  has 
been  already  stated)  (1),  it  will  be  sent  back  by  the  Lend 
Chancellor.  (2)    So  where  a  certificate  is  signed  so  soon 
after  the  bankrupt's  last  examination,  as  to  prevent  the 
principal  creditors  (who  lived  abroad)  fix>m  having  time  to 
inquire  into  the  bankrupt's  conduct,  or  to  prove  thdr  debts, 
the  allowance  of  the  certificate  will  be  of  course  post- 
poned. (S)     And  Lord  Hardwicke  said,  in  a  case  of  this 
kind^  that  he  disapproved  extremely  of  commissioners  being 
so  precipitate  in  signing  certificates;  for  that  such  faaslj 
proceedings  inverted  the  very  intention  of  the  bankrupt 
acts,  which  were  made  in  favour  of  creditors,  but  were  too 
often  abused  for  the  service  of  insolvent  persons.  (4)    After 
a  full  time,  however,  has  been  allowed  a  distant  creditor 
for  inquiry,  and  for  sending  an  afiidavit  over  to  prove  his 
debt,  the  certificate  will  be  allowed ;  for  certificates  are  not 
to  be  locked  up  for  ever,  and  the  bankrupt  deprived  c»f  thM 
liberty  which  the  law  has  given  him.  (5) 
Wrong  dc-      Where  the  commission  is  taken  out  under  a  wrong  de> 
6cription.     scription,  the  certificate  will  be  stayed,  until  proper  adver* 
tisements  have  been  inserted  for  the  creditors.  (6) 

« 

(1)  See  ante,  S65,  (4)  l  Atk.  84. 

(2)  Ex  parte  Browne,  1  Rose,  (5)  Ex  parte  Wittinmmm,  1  Atk. 
176.  8S. 

(3)  Ex  parte  Saumarez,  I  Atk.  (6)  Ex  parte  Gibsam,  C  Vea.  S. 
84.    Ex  parte  I^ontf,  3  Rose,  491.  Ex  parte  Afflftm,  C  B.  U  45 1 . 
Ex  parte  Bsaarro,  1  Rote,  S66. 
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If  no  dindend  has  been  made  of  the  bankrupt -a  effects^  Aihwtmei^ 
that  is  a  strong  reason  for  staying  the  certificate,  but  it  is  ^^g!; 

not  a  conclusive  reason.     In  this  respect,  it  seems  that     

Lord  Eldon  and  Lord  Thurlow  have  difiered  from  Lord  ^^^^ 
LoDghboTDUgh  and  Lord  Erskine  in  their  judgments;  the  made. 
two  latter  having,  it  is  said,  been  of  opinion,  that  it  uos  a 
saflScient  reason  for  staying  the  certificate.  (I) 

A  certificate  has  been  refused  to  be  stayed  upon  the  wha  w*  . 
petition  of  creditors  in  Scotland,  stating  that  the  bankrupt  '  f^°^ 
was  properly  the  object  of  a  sequestration,  and  that  the  ^  fu^karm, 
question  of  sequestration  was  then  depending  in  the  Court  in  Scot- 
of  Session.  (2)      So  if  the  debt  of  a  creditor,  who  has  ^^^* 
proved  under  the  commission,  and  signed  the  certificate,  is  .^^  ^ 
not  impeached,  an  objection  to  the  proof  in  point  (^time  is  time  of 
not  sufficient  to  stay  the  allowance.  (S)     And  where  ere*  P"^^- 
ditors,  who  had  been  admitted  to  claim  debts  under  a  ijaim  op- 
commission,  opposed  the  allowance  of  the  certificate,  and  posed  to  . 
the  bankrupt  swore  positively,  that  the  balance^  on  taking  on,|„|j^. 
the  account,  would  be  in  his  favour — and  the  claimants  did  nipt, 
not  venture  to  swear  that  there  would  be  any  balance  in 
their  favour;  —  the  Lord  Chancellor  refused  to  stay  the 
allowance;  for  he  said,  that  barely  coming  before  the  com* 
missioners,  and  saying  there  is  such  a  debt,  is  not  su& 
ficient  without  an  affidavit,   when  opposed  to  the  posi- 
tive oath  of  the  bankrupt.  (4)     Neither  will  a  certificate  be  Petitioo  to 
stayed,  because  there  b  a  petition  pending  to  supersede  the  supersede, 
commission;  for  a  certificate  must  stand  upon   its   own 
merits.  (5) 

Where  new  creditors  prove  their  debts,  after  the  certt«  New  cre-^ 

ficate  has  been  signed  by  the  commissioners,  it  will  not  be  '"^'? 

O.J  '  proving. 

Stayed  on  this  account — unless  the  new  creditors  themselves 

(1)  Ex  parte  King,  11  Ves.  425.  (5)  Ex  parte  Stracey,  I  Rose,66. 
£z  parte  Cunmngham,  2  Mont.  Dig.  (4)  Ex  parte  Johnson,  1  Atk.  8 1 . 
1 32.  Ex  parte  iViliianuon,  8  Ves.  249. 

(2)  Ex  parte  Cockayne,  2  Rose,  (5)  Exparte  JSowor,  2Rose,61, 

235. 
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petidon  far  that  purpose,  and  make  oat  a  case  of  the  coti- 
ficate  having  been  fraudakntly  obtained.  (1) 

A  certificate,  also,  will  not  be  stayed  in  order  to  give  a 
creditor  (who  insists  an  a  right  to  stop  in  iransUu^  and  is 
waiting  the  result  of  a  tiial  at  law)  an  opportunity  of 
proving  under  the  commission,  in  case  he  should  fiul  in 
his  action.  (2)  Neither  will  it  be  withheld,  because  die 
commissioners  have  merely  omitted  to  certify  that  the  bgnk- 
rupt  has  been  a  bankrupt  before^  in  conformity  with  Loid 
Apsley's  order.  (S)  So  when  the  bankrupt  ia  uncertificated 
under  a  former  commission,  that  is  no  ground  for  staying 
the  certificate;  for  though  the  second  commissioo  is  abso- 
lutely void  at  UcWy  yet,  if  circumstances  required  il^  a  comt 
of  equity  would  sustain  that  commission,  and  interfere  to 
prevent  the  production  of  the  first  (4) 

It  has  been  held  likewise  to  be  no  ground  for  stayii^  a 
certificate,  that  the  bankrupt's  accounts  are  in  a  slofenly 
state— unless,  indeed,  he  has  refused  his  assistance  to  es-- 
plain,  or  elucidate,  them.  (5)  But,  when  it  appears  that  die 
bankrupt's  statement  on  his  examination  is  in  itself  incan- 
sistent  —  as  where  he  deposed,  that  he  had  no  written  do- 
cuments except  a  book  produced,  which  book  appeared  to 
have  been  compiled  from  other  written  documents  —  the 
Lord  Chancellor,  in  such  a  case,  will  stay  the  certificate.  (6) 
And,  where  the  bankrupt's  partner  petitions  that  the  ctf> 
tificate  may  be  stayed,  until  the  partnership  aooount  is 
taken,  and  there  is  no  want  of  due  diligence  imputable 
to  the  petitioner,  we  have  seen  (7),  that  that  is  a  good  cause 
for  making  the  application.  (8) 

It  is  no  objection,  however,  to  the  allowance  of  the  oeitift- 
cate^  that  the  bankrupt  has  retained  money  in  his  hands,  as 


(X)  Ex  parte  FydaU,  1  Atk.  73. 

(2)  Ex  parte  Heathy  6  Ves.  613. 

(3)  Ex  parte  Blacky  1  Rose»60. 

(4)  Ex  parte  Thompiotiy  1  Rose, 


(5)  Ex  parte  Raumm,  iRoa^  67. 

(6)  Ex  parte  Baigleyy  17  Te». 
117. 

(7)  Ante,  57S. 

(a)  Ex  parte  HadUy,  iG.  ScX 
195. 
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Bsdgdite  voder  another  commisaioa^  'for  the  statute  pro*-  iIAmpom 
vides  a  specific  remedy  (1)  for  that  particalar  misdnef.  (2)    Si£^ 
A  .certificate  nnder  a  separate  eommissiou^  Ijiog  for  ■■ 

allowance  before  the  Lord  ChanoeUor,  will  not  be  stayed  1"?"!"^  o^ 

]     1  .  a  joint 

merely  because  b  joint  commission  is  issued;  but  if  the  comini»- 
e^rtificate  is  fiurly  obtained^  the  Lord   Chancellor  will  ^^' 
allow  it;  and,  in  order  to  give  it  efiect,  will  impound  the 
Separate  commission  in  the  Bankrupt  ojffice^  instead  of 
superseding  it—  and  will  direct  the  proceedings  «id  proofs 
to  bd  transferred  to  the  joint  oommissi<Hi«  (3) 

As  to  those  cases,  where  the  statute  provides  that  the  As  to  dis- 
certificate  shall  be  void  (4)»  even  though  it  is  allowed  —  the  f^^ 
Lovd  Chancellor  is»  of  course,  bound  absolutely  to  refuse  ficate, 
the  allowance,  if  the  sfiposing  creditor  adduces  sufficient  ^^  v!!^  ^ 
evidence  before  him  to  brii^  the  bankrupt  within  any  of  to  be  tfoUL 
those  cases.    Bnt  when  the  affidavits  of  the  parties  are  in 
direct  opposition  to  each  other.  Lord  Eldon  has  generally 
allowed  the  certificate;  because  by  refusing  it,  he  said,  the 
Court  withholds  an  opportunity  to  try  the  fact  by  a  jury.  (5) 
Therefore,  where  a  petition  to  stay  the  certificate  alleged, 
that  the  bankrupt  had  acknowledged  to  have  lost  a  parti* 
cular  sum  by  stock-jobbii^  transactions — and  the  bankrupt 
denied  the  loss  on  affidavit*  though  he  admitted  having 
made  the  acknowledgment,  —  the  certificate  was  refosed  tQ 
be  stayed ;  but  the  petition  was  dismissed  without  costs,  as 
the  acknowledgdaent  was  a  justification  of  the  petition.  (6) 

In  a  case,  also,  of  mere  suspicion^  the  Court  will  refuse  Mere«»: 
to  stay  the  certificate.  (7)  Thus,  where  a  petition  contained  pi^oo  oot 
oo  other  grounds  of  opposition,  than  that  the  party  was  moB^  for 
informed  and  believed^  that  the  bankrupt  had  concealed  his  refusing  it. 
effects,  the  petition  was  dismissed  with  costs.  (8)  For  if  the 

(1)  Seetitnu  104, 105.  (5)  Ex  parte  Kenneth  1  Ve«.  & 

(2)  Ex  parte  Anderson,  iRose,    B.  193.  1  Rose,  331. 

93.  (6)  Ex  parte  Enderby,  5  Mad* 

(3)  Ex  parte  Tobm,  1  Ves.  &  B.    76. 

308.  (7^  Ex  parte  HaU,  1  Rose,  3, 

(4)  Section  130.  post.  (8)  Ex()art6  Joseph,  1  Rose,  184. 

IB  Ves.  340. 
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^Wmmot  certiitoite  k^llowdL  under  sudi  CircunmaMC»of  coadidk 
^toor.         ^^  bankrapt,  as  make  it  bad  in  law,  theallowaooe  theabt- 
■■     oomes  altogether  a  nullity;  but  if  it  be  witkbdd  by  ik 
Chancellcnv  the  bankrupt  has  no  other  means  of  obtaiiiiqg 
Wheo  !•-    his  certificate.  (1)     When,  however,  a  creditor  has  proved 
^^^       his  debt  under  the  commission,  which  renders  him  odsUb 
to  bring  an  action  at  law  against  the  hmkmpt  to  try  die 
Validity  of  the  certificate,  the  Lord  Cbanoellor  freqaoidy 
directs  an  issue,  in  order  to  determine  the  cootiomled 
fiict.    Thus,  where  such  a  creditor  petitioned  against  the 
allowance  of  the  certificate,  on  the  ground  of  the  banknipt 
having  lost  money  at  a  horse-raoe ;  and  it  appealed  fipoai 
the  bankrupt's  last  examination,  that  he  had  in  Sut  adb- 
acribed  to  a  stake  to  be  run  for  at  Bedenell  noes; — tk 
Lord  Chancellor  in  this  case  directed  an  issue  to  tiy  the 
bankrupt's  loss,  in  which  the  opposing  creditor  was  to  be 
plaintiff;  and  he  ordered  the  bankrupt's  last  ezaminatioQ 
to  be  read  upon  the  trial,  with  a  declaration  of  the  Chancel- 
lor's opinion,  that  under  the  statute  it  amounted  to  proof  of 
gaming,  unless  it  should  be  answered  by  other  evidenee.  (2) 
But,  where  a  petition  imputed  conduct  to  the  bankrupt  winch 
amounted  to  felony,  the  Lord  Chancellor  would  not  in  that 
ease  direct  an  issue  to  try  the  fiict  of  the  bankmptfa  can> 
formity;   for  the  bankrupt  would  then   be  in  m  worse 
situation,  than  if  the  fact  were  tried  by  affidavits  before  the 
Chancellor,  in  which  proceeding  both  parties  are  heani.  (5) 
As  to  Upon  a  petition  to  stay  the  certificate,  the  Lord  Chsn- 

rev^^f  ^^'^'  frequently  refers  it  back  to  the  commissioners,  thst 
certificate,  they  may  review  it ;  but  where  the  ground  of  opposition 
is,  that  a  full  discovery^  has  not  been  made^  this  practioe 
has  been  held  to  be  improper.  (4) 
As  to  ceiv  There  is  one  exception  in  practice  to  the  rule^  that  the 
SSropf  ^^  Chancellor  will  not  allow  a  certificate,  which  (if 
uncertU     allowed)  would  be  clearly  void  in  law  — and  that  is,  (as  we 

(1)  Ex  parte  Scoit,  Buck.  879.  (5)  Ex  parte  Scott,  supnu 

(2)  Ex  parte  Henderson^  Buck.        (4)  Ex  parte  Bmifj^y,  17  Ves. 
557.  117.  1  Rose,  187.  D. 
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mafhtne  already  ofaBonred  (1),)  m  the  cne  of  a  oettiteKle  Mnptmeit 

inider  a  seooad  oommtsston,  where  the  bankrapt  has  ndt  ^^^T^ 

got  his  oerdficale  under  the  first    For,  in  this  case^  though  ■ 

the  certificate  (as  weU,  indeed,  as  all  other  proceedings)  ^^^r^^ 

under  the  second  commission  would  be  void  at  kw,  yet  former 

the  Lord  Chanedlor  will,  under  certain  circumstances,  sua-  <?>™°i^ 

HOD* 

tain  the  second  commission  by  prerenting  the  production 
of  the  first,  and  will  not  refuse  to  allow  the  certificate 
under  the  second  commisuon.  (2) 

Where  the  application  to  stay  the  certificate  was  on  the  Court  in- 
ground  of  conceahnent  of  proper^  by  the  bankrupt,  the  ^^^ 
drcamstanees  attending  which  were  afterwards  (by  the  &l*  missionen' 
amina^n  of  the  bankrupt  and  other  po'sons)  disclosed  to  !?"^!l^^ 
the  commissioners— 'but  the  whole  property  had  been  deli^  fraud  im- 
rered  up  to  the  assi^ees  before  the  signature  of  the  P"^^ 
certificate  by  the  commisMoners ;  —  the  Vice^Chancellof 
held  that  he  ought  not,  in  this  case^  to  refuse  the  certifi<v 
cate,  as  the  commissioners  had  thought  fit  to  sign  it,  with 
a  full  knowledge  of  the  fiicts.(S) 

Where  a  bankrupt  suffered  Jictitious  debts  to  be  proved^  Fictitious 
Lord  Eldon  (even  before  the  passing  of  the  new  statute^  ^^^^^ 
which  includes  this  as  one  of  the  causes  for  invalidating 
a  certificate)  declared  that  he  never  would  in  such  a  ease 
allow  the  certificate.  (4) 

Keeping  a  Lottery  Office  has  been  held  to  be  no  ground 
for  oppo$mg  a  certificate, — nor  even  the  obtaining  goods 
under  Use  pretences  (5) ;  for  except  in  the  particular  cases  '    \ 

spedfied  in  the  act,  the  certificate  is  affected  only  by  the 
bankrupt's  misconduct  under  tie  bankruptcy^  and  not  b^bre 
the  bankruptcy  takes  place.  (6) 


(1)  Ante»  582.  (4)  Ex  parte  Shirley^  S  Rose^Tl. 

(s)  Ez  parte  Thnnpion,  1  Rose,  Freydeburgh^i  case,  3  Ves.  &  B. 

285.  143.    Ex  parte  Lqfert,  1  Rose, 

(5)  Ex  parte  Bryant,  1  G.  &  J.  580. 

205.    But  quaere,  whether  such  a  (5)  Ex  parte  Richardson,  1  C.  B. 

certificate  would  not  be  considered  L.  463. 

void  under  icclwn  130.  (6)  Ex  parte  Gardner,  l  Ves.  & 

B.45. 
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JUdwmet    '    When  uny  fraud  has  been  practised  by  the  benknipt  upoo 

^£r^     the  Great  Seal,  either  in  obtaining  the  oertificatef  or  m  the 

course  pf  proceedings  under  the  commission  —  which  is  not 

^K^'cer-  ^i^<^^®^  i>°^'  ^^1*  ^^^  certificate  has  been  allowed  —  the 
tificate.       Lord  Chancellor  will  in  such  a  case  recaU  it»  if  it  can  be 
done  without  injury  to  persons^  who  haye  been  engaged 
widi  the  bankrupt  in  subs^uent  transactions.  (1 )    And  so 
also,  when  any  conduct  of  the  bankrupt  pievioiis  to  the 
issuing  of  the  commission  is  brought  to  lij^  which  would 
of  itself  render  the  commission  oom/«    Thus  where  it  ap- 
peared, that  a  bankmpt  had,  within  a  year  before  the  oooh 
mission  issued,  lost  more  by  gaming  in  one  di^,  than  the 
sum  then  limited  by  the  statute.  Lord  Macclesfield  ordered 
the  certificate  to  be  recalled  and  disallowed.  (2)    So^  where 
an  imposition  was  practised  up<m  the  Ch'eat  Seal,  in  tlie 
Inanner  in  which  the  celrtificate  was-  lodged  at  the  i>ank* 
rupt  ofBce  for  allowance,  —  Lord  Manners  declared  his 
intention  to  revoke  the  certificate,  (though  a  period  of  lint 
years  even  had  elapsed  since  the  allowanoe)  if,  upon  in* 
quiry  before  the  commissioners,  it  was  found  that  it  oouU 
be  <lone  without  injury  to  other  persons.  (S)    And  Lord 
£ldon  also^  in  one  instance,  ordered  a  certificate  to  be 
recalled,  which  had  been  obtained  two  years  before; — where 
it  was  discovered,  that  the  commission  had  been  issued 
freoidulenily  by  the  bankrupt — and  that  with  his  connivance 
debts  had  l)een  proved  under  the  commission,  by  the  pre* 
pottderance  of  which  the  certificate  had  been  obtained.  (4) 
Not  recall-      I'be  certificate  however,  when  once  obtained,  cannot 

able  in        \^  gqi  nd  of  in  every  case  in  which  it  mieht  have  been 
every  case  o  ^  d 

where  k  '  Stayed.  (5 )  Thus,  where  the  opposing  creditor  bad  previously 

-   (1)  Davie8,437.    Ex  parte  Cbio-  appear,  that  their  opioioos  were 

tkome,  s  Rose,  186.  Ex  parte  TeU-  ever  acted  upon.   Wbitm.S85. 

&,  1  Ball  &  B.3S1.  (3)  Ex  parte  TVASt,  iBall&B. 

(3)  Lord  Cowper  and  Lord  Td-  32 1 . 

hot,  dien  at  the  bar,  afto^vards  {4)  Ex  parte  Cawtitome^  sRoie, 

gave  opinions  doubtinff  the  power  186.  l9Ves.  260. 

of  the  Lord  Chancellor  to  rec<Ul  (5)  Per  Lord  Eldon^  6  Va.  €14> 
the  certificate;  but  it  does  not 
20 
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&iled  to  make  out  a  case  upon  a  peddoD  to  stay  the  oertifi-'  AOotMmee 
cate,  and  the  bankrupt  had  been  six  years  in  the  possession  of  %^. 

it,  and  had  been  suffered  to  go  into  the  oommerdal  world,    -^ 

and  involve  himself  and  others  in  all  the  consequences  ^^^  ^^ 
erf*  an  extensive  trade; — Lord  Eldon  refused  to  recall  the  stayed, 
certificate,  notwithstanding  there  was  strong  suspicion  of 
its  having  been  obtained  un&irly  — and  dismissed  the  pedi* 
tion  with  costs.  (1)  So,  where  a  creditor,  who  had  not 
proved  his  debt  under  the  commission,  applied  to  the 
Loid  Chancellor  after  the  certificate  was  allowed,  for 
liberty  to  inspect  all  the  bankrupt's  books,  suggesting  that 
he  had  been  guilty  of  gambling  transactions — and  the  Lord 
Chancellor  had  ordered  the  secretary  of  bankrupts  to  look 
into  the  books  for  a  particular  instance,  but  none  such  was 
found;  —  Lord  Eldon,  upon  counsel  pressing  for  further 
inquiry,  said  he  doubted  very  much,  when  a  certificate  ha^ 
been  allowed,  whether  a  person,  who  was  no  creditor 
under  the  commission,  could  come  in  this  way  for  a  dis* 
oovery,  to  obtain  which  he  might  file  a  bill  -^and  refosed 
the  fiirther  inspection  of  the  bankrupt's  books,  for  the  pur-» 
pose  of  avoiding  the  certificate.  (S)  And,  as  a  certificate  will 
not  (as  we  have  seen)  (S)  be  stayed^  where  the  circumstances 
against  the  bankrupt  amount  only  to  strong  suspicion^  still  . 
Jess  will  it  be  recalled  on  that  account ;  for  there  must  be  a 
very  clear  case  established  against  him,  to  induce  the  Court 
to  make  an  order  of  the  latter  description.  (4) 


Section  IV. 
OftJie  Practice  on  Petitions  to  stay  the  Certificate. 

Petitions  to  stay  the  certificate,  like  other  petitions  in  Sknature 
bankruptcy  (5),  must,  by  a  general  order  of  Lord  Eldon's,  ^^' 

(i)  Ex  parte  Read^  Buck.  430.  (4)  Ex  parte  Hood^  i  G.  &  J. 

(9)  Bz  parte  MawtcHf   6  Ves.    219. 
614.  (5)  Sec  General   Order,    isth 

(3)  See  ante,  5S3.  August  1809,  and  port,  ••Practice 

on  Petitions." 
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PeHtitms  be  Signed  by  ail  the  pedtioners  before  they  are  presented  — 
^^J^*^'  except  in  cases  of  partnership,  or  absence  from  the  king- 
dom ;  in  the  former  of  which  cases,  the  signature  of  one  of 
the  partners  will  be  snfBcient;  and  in  the  latter  case,  the 
petition  must  be  signed  by  the  person  presenting  it  on  the 
Attest-  behalf  of  the  person  so  abroad.  The  signature  of  eadi  per- 
"^^  son  must,  also,  be  attested  by  the  solicitor  actually  presratii^ 
the  petition,  or  by  some  person  who  must  state  himself  tn 
his  attestation  to  be  attorney,  solidtor,  or  agent  of  tiie  party 
signing.  And  the  Lord  Chancellor  will  not,  unless  under 
yery  special  circumstances  verified  by  aflSdavit,  di^iense 
with  the  strict  observance  of  this  order.  (1)  The  object 
of  requiring  the  attestation  of  a  solicitor,  is  to  have  his 
pledge  and  respcmsibility  to  the  propriety  of  the  appB* 
cation.  Where,  therefore,  the  signature  of  the  petition 
|)urportedto  be  ^  authenticatedj**  not  **  attesiedj^  by  his 
solicitor  —  who^  in  fitct,  had  not  witnessed  the  signstnre, 
but  merely  put  his  name  to  it  from  a  knowledge  of  the  pe* 
titioner's  hand-writing  —  the  Lord  Chancellor  tfam^t, 
that  the  spirit  of  the  order  had  in  this  instance  been  com- 
plied with.  (2)  But  an  attestation  by  the  agent  to  the  soUeitar 
has  been  held  to  be  not  a  compliance  with  the  order.  (3) 
When  to  '^^^  court  will  not  extend  the  time  for  receiving  a  pe- 
be  pre-  tition  for  the  disallowance  of  a  certificate,  which  must  be 
presented  within  the  twenty-one  days  fi*om  the  notice  in 
the  Gazette.  (4)  For  where  a  motion  was  made  on  the 
last  day,  that  a  petition  might  be  received  only  two  days 
afterwards,  (which  in  fact  had  been  already  prepared,  but 
was  not  properly  signed)  the  motion  was  refiised.  (5)  And, 
though  the  allowance  of  a  certificate  may  be  delayed  by  a 
previous  petition  presented  within  the  twenty-one  days,  yet 
if  another  petition  to  stay  it  is  presented  after  the  twenty^ 
one  days,  though  during  the  period  of  its  suspension,  it  will 
be  dismissed  with  costs.  (6) 

(1)  Anon.  1  Rose,  97.    Re  BoU  (4)  See  ante,  576. 

<2<rro,  ibid.  231.  (5)  £x  parte  Emmett^  1   Mad. 

rs)  Ex  parte  TUleif^  a  Rose,  85.  111. 

(3)  Ex  parte  Wetlon,  1  Mad.  75.  (6)  Ex  parte  Wrigki,  \  G.St  J. 

Ex  parte  Hirst,  1  G.  &  J.  76.  352. 


seated. 
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A  petition  to  stay  the  certificate  prospeciivdy^  that  i^  PM^ 
before  the  bankrupt  has  passed  his  last  examination^  it    JIjLL' 
seems,  cannot  be  supported.  (1) 

A  copy  of  the  petition,  with  the  Lord  Chancellor's  Astoser- 
answer  to  it,  must  be  persotiaUy  served  upon  the  bankrupt  ^^^ 
two  clear  days  at  the  least  before  the  petition  day  (2)^  upon 
otherwise  the  petition  will  be  dismissed  with  costs.  And,  tnnkrupv 
though  the  bankrupt  even  admits  the  receipt  of  a  copy  of 
the  petition  (3),  or  takes  copies  of  the  affidavits  in  support 
of  it  (4),  or  files  affidavits  in  answer  (5),  or  even  appears 
to  thepetiticH)  by  applying  to  the  court  to  have  the  petition 
advanced  in  the  Lord  Chancellor's  paper  (6)^  — yet  neither  of 
these  Gurcumstances  is  a  waiver  of  his  right  to  be  personally 
served*  Neither  is  it  a  sufficient  excuse,  that  the  omission 
to  serve  the  bankrupt  in  proper  time  was  occasioned  by 
the  death  of  the  creditor,  and  that  his  executor  served  it, 
as  soon  as  he  was  legally  entitled  to  act.  (7)  When  the 
bankrupt  is  not  duly  served  with  the  petition,  it  is  not 
necessary  ibr  him  to  take  any  notice  of  it  whatever  (8) ; 
but  merely  to  present  a  short  petition^  praying  that  his 
certificate  may  be  allowed  (9);  after  which,  he  has  a  right 
to  call  for  his  certificate  on  the  morning  of  the  petition  day% 
And,  where  the  bankrupt  unnecessarily  extended  this  pe- 
tition, by  praying  that  the  petition  of  the  opposing  creditor, 
which  had  not  been  duly  served,  might  be  dismissed  with 
costs  —  and  thus  compelling  the  creditor  to  appear  upop  the 
hearing, — the  Vice-Chancellor  refused  to  give  the  bankrupt 
the  costs  of  his  petition.  (10)  The  court  will,  however, 
where  there  is  a  difficulty  of  meeting  with  the  bankrupt, 

(I)  Ex  parte  Grornne^  Buck.  39.  (6)  Ex  parte  Oroome^  Buck. 39. 

(8)  Ex  parte  Harford,  Buck.  38.  (7)  Ex  parte  Coulboum,  2  Rose» 

Ex  parte  Hojl^y,  1  G.  &  J.  65.  187. 

2  Jac.  &  W.  220.  (8}  Ex  parte  Jr(»uia//,  1 V.  &  B. 

(3)  Ex  parte  Furmval,  1  G.  &  J.  543.   2  Rose,  1 1 5. 

254.  (9)  Ex  parte  Moore,  1  G.  &  X 

(4)  Ex  parte  Kendall,  1  V.  &  B.  253. ;  and  see  2  Mont.  B.  L.  1 54. 
543.  2  Rose,  11 5.  (lO)Ibicl. 

(5)  Ex  parte  Harford,  supra. 
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P^Hikmf     nake  an  order  (upon  tbe  applicatioa  of  Ae  petidoner)  that 
_2L,*    aenrioe  of  the  petition  at  the  bankrapfs  residence  shall  be 
deemed  good  service,  —  provided  the  application  is  made 
before  the  petition  day ;  and  if  the  petitioner  is  preventedy 
by  the  conduct  of  the  bankrupt,  from  making  the  appli* 
cation  in  proper  time,  and  has  used  reasonable  diligenoe^ 
the  court  will  then  make  such  order,  notwithstanding  it 
b  not  applied  for  before  the  petition  day*  (1) 
Affidavit  of      An  affidavit  of  the  service  of  the  petition  must  be  filed, 
^^^n^   not :  later  than  on  the  day  of  the  hearing.    Where  the 
affidavit  is  iroperfixrt,  the  court  has  permitted  the  pedtioa 
to  iBtand  over  for  mn  hour  for  time  to  file  another,  and  has 
afterwards  directed  it  to  be  adjourned,  in  order  to  give  the 
bankrupt  time  to  answer ;  but  i^  under  such  drcumstanoes^ 
the  second  affidavit  is  not  filed  when  the  petition  is  ad« 
joumed,  and  is  filed  subsequent  to  the  day  of  the  bearings 
it  will  then  be  treated  as  no  affidavit,  and  the  petidon  wili 
be  dismissed  with  (2)  costs. 
Affidavit  in      An  affidavit  must  also  be  made  of  the  truth  of  tbe  frcti 
support  of  alleged  in  the  petition;  which  latter  must  state  all  mateoal 
facta,  so  as  to  make  Kprimd  facie  case  for  staying  the  cer- 
tificate; for  the  petitioner  will  not  be  permitted  to  supply 
the  defect  of  his  original  case^  by  filing  i^davits  in  reply.  (S) 
And  it  is  the  general  rule  of  the  court,  to  oonftrue  the 
practice  strictly,  in  fovour  of  the  certificate.  (4) 
^tofiling      By  a  goieral  order  of  Lord  Loughborough  {5\  qualified 
by  one  of  Lord  Eldon  (6),  all  affidavits  made  in  siqipoft 
of  petitions  presented  against  the  allowance  of  a  certifirali^ 
;nu8t  be  filed  in  tbe  bankrupt  office  at  the  time  when  sook 
petitions  are  left  in  the  office,  except  such  affidavits  as  are 
necessary  to  be  made  in  repbf  to  any  affidavits  made  in 
answer  to  the  petition.    And  no  petition  is  to  be  received 

(1)  EzpartelEarnfOfli,lG.&J.  (4)  s  Mont.  B.  L.  154.  aad 

Tl.  there  cited. 

(s)  £x  parte  Ltmg^  1  G.  &  J.  Cs)  18th  April  170^ 

S51.  (6)  16th  Noven^ber  1805. 

(3)  Ex  psrte  CmidaU^  1  G.  &  J. 
37. 
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against  the  aHowance  of  atqr  bankrupt's  certificate  unleB  J^eiUkm 
the  affidavits  in  support  of  such  petition  are  filed  when  the    ^*-^ 
petitioa  is  left ;  in  de&ult  of  wktek,  the  certificate  is  to  be 
ibrtbwith  (1}  allowed  and  confirmed. 

The  term  ^^fiing  an  affidavit^  is  construed  to  mean  the 
swearing  and  carrying  it  into  the  office.  (2) 

No  affidavit,  therefore,  in  support  of  a  petition  to  stay  a 
certificate,  wHich  is  filed  c^fier  the  petition  is  presented^ 
can  be  read  at  the  hearing  (3);  such  an  affidavit  bein^ 
from  necessity,  an  exception  to  the  rule  applicable  to 
affidavits  on  other  (4}  petitions  in  bankruptcy,  viz.  that  an 
affidavit,  sworn  previous  to  the  petition  being  answered  by 
the  Lord  Chancellor,  is  inadmissible  in  evidence.  (5) 

With  respect  to  affidavits  in  answer^  the  pn^ice  is,  to  Affidavits 
hear  the  petition  for  staying  the  certificate^  and  then  for  th^  "^  answer, 
court  to  say  (6),  whether  affidavits  in  answer  are  necessary. 
And  if  the  bankrupt  do  not  file  his  affidavits  in  answer  till 
after  the  petition  day,  the  petitioner  against  the  certificate 
IS  entitled  to  have  the  petition  stand  over,  that  he  may  have 
an  opportunity  of  replying  to  any  new  matter  in  the  bank- 
rupt's affidavits.  (7) 

There  is  one  case,  however,  in  which  the  strictness  both  Where 
of  the  order  as  to  the  filing  the  affidavit  when  the  petition  of  nileM 
is  presented,  and  of  the  general  rule  applicable  to  affidavits  to  filio^ 
on  other  petitions,  seems  to  have  been  in  some  decree  dc^  depart^ 
parted  from.     For,  where  the  time  for  presenting  a  petition  from. 
expired  on  the  18th,  and  a  petition  was  presepted  on  the 
1 6th  and  an  affidavit  filed  —  and  on  the  18th  the  petitioner 
rave  notice  to  the  bankrupt,  that  he  intended  to  read  some 
brtner  affidavits  made  in  the  same  bankruptcy,  and  among 
hem,  one  of  the  bankrupt's  himself — and  the  Chancellor's 
rder  to  hear  the  petitioa  was  not  made  till  after  the  18th ; — 

(1^  And  see  ex  parte  Bowes,  (5)  Er  parte  6ver1<m^  sRose, 

1  Ves.  540.  357. 

(2)  Ex  parte iVWffioHE,  sRose^  19.  (6)  £z  parte  Gardner,  I  Rose, 

C3)  Ex  parte  iXMinm,  Buck.  178.  578. 

C4}  See    ex   parte  Northwaod,  (7)  Bz  parte  BadcMfe,  Buck. 

Rose,  946.  489. 
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PeHiionM     Lord  Eldon  was  of  opinioD,  that  the  nodce  bdng  ghea 

to  stay  it.    [^^j^  thejlat^  it  was  in  time  —  notwithstanding  it  was  ooq- 

tended,  that  as  no  new  affidavits  could  have  been  filed,  sad 

the  notice  was  in  e£fect  die  same  as  filing  an  affidavit,  it  was 

consequentiy  too  late.  (1) 

Petidon  No  petition  to  stay  a  bankrupt's  certificate  can  be  widi- 

^"fjj^^     drawn  without  the  leave  of  the  court;  which  will  not  be 


dravDy       granted,  unless  the  parties  presenting  it  make  affidavit,  dmt 
tnthout      {^  jg  Q^^  withdrawn  from  improper  motives.  (2) 
As  to  costs      Where  a  petition  to  stay  or  disallow  a  certificate  is  dis- 
when  peti-  missed,  it  is  generally  dismissed  with  costs ;  but  cases  hate 
^  Vb^     ^occurred  where  such  petitions  have  been  dismissed  wiUM 
costs  —  on  the  ground,  that  although  the  bankrupt  vas 
entitied  to  his  certificate,  there  were  drcumstances  in  hb 
conduct  which  afforded  suspicion  of  collusion,  or  whidi 
precluded  all  claim  to  the  indulgence  of  the  court.  (S) 
As  to  the        A  petition  to  stay  a  certificate  is  an  exception  to  the 
hearing,      regular  course  of  proceedings ;  and  as  the  grantiiig,  ot  with- 
holding, it  is  a  question  of  such  extreme  importance  to  the 
bankrupt,  it  may  be  heard  out  of  its  turn,  upon  a  spedd 
Where       application  for  that  purpose.  (4)     And   where  petitions 
petition      imy^  ]y^j^  presented  in  the  vacation  to  stay  certificatesi 
myLa^      upon  the  ground  merely  that  the  petitioner's  deU  woold 
tton.  turn  the  certificate  —  and  the  bankrupt  has  contradided 

that  allegation; — Lord  Eldon  has  referred  it  to  the  se- 
cretary of  bankrupts,  or  the  commissioners,  to  look  into 
the  proofs  upon  the  proceedings — with  a  direction,  that  if 
the  bankrupt  were  correct  in  his  contradiction,  the  certifi* 
cate  should  be  allowed ;  his  Lordship  thuiking,  diat  this 
was  a  question  which  had  a  strong  claim  to  the  early  at* 
tention  of  the  court.  (5) 

(1)  Ex  parte  Emrnett^  S  Mont  &  B.  45.    Ex  parte  Si^fewM,  Aick. 

Dig.  159.  389. 

<9)  Ex  parte  GUion,  sVes.  5.  (4)  Ex  pBttt  Jndermm,  iB''*^ 

1  C.  B.  L.  465.;  and  see  ante,  569.  95. 

(S)  Exptte  Black,  I  Rose,  67.  (5)  Ex  parte  £mik  of  Setftia^^ 

note  (a).  Ex  parte  Gori/ii^,  1  Ves.  i  Rose,  376.    i^.ftB.  6. 
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SftcnoN  V. 

When  the  Certificate  is  void. 

« 

By  xeticn  180.  (1)  of  the  new  statate,  certain  cases  are 
specified,  where  the  bankrupt  is  not  only  not  entitled  to  his 
eertificate,  hot  where  it  is  declared  to  be  absolately  voUy 
even  after  it  is  obtsined.    They  are  as  follows : 

Ist.  When  he  has  lost  by  any  sort  of  gaming^  or  xtnger^  Gamingor 
ings  in  one  day  SOii —or,  within  one  year  next  preceding  his  ^"Hfi*^ 
bankmptqr,  900L  Insaranoe  in  the  lottery  was  not  con- 
sMeffed  as  a  gaining  within  the  former  bankrupt  laws  (2);  but 
it  is  appiebended,  that  it  wonld  now  come  within  the  words 
^  409f  wrt  ef  wagering*  of  the  above  section.  And  though 
the  mere  keeping  a  lottery  office  has  been  held  to  be  no 
gromd  for  inwlidating  the  certificate  (8), — yet,  if  die  keeper  ' 

of  sroeh  office  had  contracted  for  any  part  of  the  lottery,  it 
seemfc  doubtibl,  whether  this  wonld  not  have  been  held 
stidi  a  sort  of  gaming,  or  wagering,  as  would  come  within 
die-  meaning  of  the  dbove  section.  But  these  questions  will 
Dot  often  occur  again,  as  lotteries  are  so  soon  to  be  finrily 
abofisbed  by  the  legislature.  Where  a  plaintiff  gives  evi- 
dence of  gamii^  to  avoid  the  certificate,  he  must  decC^ 
whetiier  he  wHi  confine  his  evidence  to  one  loss  amounting 
UP  ^SOl^«— or  to  several  losses  amounting  to  2001.  (4) 

!9dly.  Where  the  bankrupt  has,  within  one  year  next  Stock- 
preoeding  his  bankruptcy,  lost  2002.  (5)  by  any  oontmct  for  Jol^bing- 
tii^  putcfaaae  or  sale  of  any  government  or  Other  stoci^ 
wfaerieaudi  contract  was  not  to  be  peiformed  within  one 
week  after  the  contract ;  or  where  the  stock  bought,  or  sold, 
was  not  actually  transferred,  or  delivered  in  pursuance  of 
suc|^  cqptract. 

Cl>  Tliis  is  taken  from  6  G.  3.  (4)  JIughes  v,  Morley,  I  Hplt, 

cSPO.  i.T.tll.  520. 

(S)  Lewis  V.  Piercjf,  1 H.  B.  29.  (5)  l^fie  sum  was  loo/,  in  pach 

a^^  portj^  iiidUard»(m^  1  C.B.  of  these  cases  by  the  5  G.  2.  c.  30. 

£..  4^3.  8. 12. 
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When 
void* 

Destroying 
or  falsify- 
ing books 
or  ac- 
counts. 


Conceal- 
ing pro- 
perty. 


Bankrupt 
being  pnvy 
to  proof  of 
false  debt 


Sdly.  Wbere^  after  an  act  of  bankrnptcy  committed,  or 
in  contemplation  of  bankruptcy,  the  bankrupt  has  de^ 
stroyed^  altered^  mutilated^  crjidsifiedj  or  caused  to  be  so 
done,  any  of  his  books^  papers^  writings^  or  securities — or 
made,  or  been  privy  to  the  making  of,  any  Jblse  orjhaaidm' 
letU  entries  in  any  book  of  account  <x  other  document,  tuith 
intent  to  defraud  bk  creditors.  (1) 

.  4thly.  Where  he  hajs  concealed  property  to  the  vahn  of 
102.  or  upwards.  If  a  plaintiff  however,  seeks  to  avoid  a 
bankrupt's  certificate,  by  proving  concealment  to  the  Ywhte 
of  10/.,  die  defiendant  may  shew  that  the  oonoeeloient  was 
not  wilfiil.  (2)  Where  the  bankrupt  had  secreted  past  of 
his  effects -—but  the  circumstances  attending  the  conoeil- 
ment  were  afterwards,  by  the  examination  of  the-beokropt 
and  other  persons,  disclosed  to  the  commissioners — and 
the  whole  property  had  been  delivered  up  to  the  assignees 
before  the  signature  of  the  certificate  by  the  commisaonan;— - 
the  Vice-Chancellor  thought  he  ought  not  to  stay  the  cer- 
tificate on  this  ground,  as  the  concedment  ttieant  fay  tbe 
5  6. 2.  c*  SO.  s.  ?•  was  a  concealment  at  ike  time  ^sigms^ 
the  certificate.  (3)  And  if  this  decision  is  comexU  thave 
seems  to  be  no  reason,  why  the  parallel  clause  of  tke 
new  act  {section  ISO.)  should  not  receive  the  same 
struction. 

5thly.  Where,  if  any  person  proves  a  false  debt 
the  commission,  the  bankrupt  (being  privy  thereto^ 
afterwards  knowing  the  same)  shall  not  disclose  the 
to  his  asfflgnees  within  one  month  after  sudi  knowlec^e.^'fr) 


(1)  This  is  a  new  provision  of 
the  present  statute. 

(2)  Cathcart r,  BlackufoodfDom, 
Proc.  1765. 

(s)  Ex  parte  BryaiU,  1 G.  &  J. 
305. 

(4)  This  provision,  which  was 
in  substance  contained  in  the 
24  G.  2.  c.  57.  s.  9.  Mr.  Eden  says, 
has  been  strangely  overlooked  in 
proceedings  on  petition  to  oppose 

IS 


the  certificate;  for  where  the 
rupt  has  permitted  fictitious 
to  be  proved,  the  oljecdoii 
to  tbe  certificate  in  coi  _ 
of  such  conduct,  has  ofteiot 
ceeded  on  the  mere  gn>i& 
its  proving  that  he  had  noe 
a  complete  disclosure.  £3^ 
Laffertj  1  Rose,  360.  fi 
iSSUn^,  2Rose,71.  Fi  " 
case,  z  Ves.  ft  fi.  142. 


of 
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9nder  this  provision,  the  persons  io  permitted  to  prove  are  ^^^ 
admissible  witnesses  to  prove  the  fraud.  (1) 


Besides  the  above  cases  specified  in  the  statute,  there  Other 
are  also  other  instances  in  which  the  certificate  (as  we  have 
already  seen  (3) )  is  held  to  be  void  in  law,  on  the  ground 
cfjiraudf  namely,  where  money  has  been  given  to  a  cr^ 
ditor  eitfac^  by  tfa«  bankrupt,  or  a  diird  person,  to  induce 
him  to  sign  it— ^ or  to  withdraw  a  petition  againSft  it  (S) 


Section  VI. 
Of  the  Effiot  qf  the  Cert^aOe. 

The  certificate,  when  it  is  allowed  by  the  Lord  Chan-  Diiduwget 
ceUor,  gives  die  bankrupt  a  general  release  in  consequence  jj^^ 
of  his  certified  conformity,  discharging  him  from  all  debts  under  the 
due  by  him  when  be  became  bankrupt,  and  from  all  claims  <?»°i°i^ 
and  demands  proveable  under  the  commission.  (4)    As  to 
the  dlflkreat  species  of  debts,  therefore^  which  the  certi- 
ficate will  cerate  in  discbarge  of,  the  reader  is  referred 
to  the  respective  beads  in  a  former  Chapter  relating  to  the 
proof  of  debts.  (5) 

The  certificate,  however,  will  not  discharge  any  person  Does  not 
who  was  a  partner  with  the  bankrupt  at  the  time  of  the  ^^^rge 
baokruptcy— or  who  was  then  jointiy  bound,  or  had  made  or  co-«ure* 
any  joint  contract  with  him.  (6)     Neither  does  a  creditor,  ^^^' 
who  signs  the  certificate  of  surviving  partners,  thereby 

provision  in  the  5  O. S.  c.30.  s.  19.  (I)  EdmamUme  v.  WM^  S  Esp. 

that  a  bankrupt  should  be  excluded  264. 

rom  the  benefit  of  his  certificate^  (2)  Ante,  567. 

f  he  had,  upon  the  marriage  of  any  (3)  Ex  parte  GUAfon,  C.  B.  L.  465. 

»f   his  children,  advanced  above  1  Mont.  536. ;  and  see  ante,  569. 

oo/. — unless  he  could  prove  him-  (4)  Section  121. 

elf    then   solvent — is  altogether  (5)  Ante,  175. 

•minted  In  the  new  act.  (6)  Section  121.  This  provisfbn  is 

taken  from  the  10  Ann.  c.  1 5.  s.  9. 
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Sffect.       release  the  estate  of  a  deceased  partner.  (1)    So^  iboii^ 
'"^^"^     ({ie  certificate  will  discharge  one  of  several  covenantors  fiw 
the  payment  of  an  annuity,  it  will  not  discharge  bis  co- 
sureties from  the  claim  of  the  annuity  creditor*  (2) 
Privilege         The  privily  of  creditors  to  prove,  and  of  bankrupts  to 
^^^1^     be  discharged  from  debts,  is,  generally  speaking,  oo-eacteo- 
cbargeof    sive  and  commensurate  (8);  and  this  prindple  is  adopted 
bankrupt     j^y  ^y^^  ^^^^  ^^^  which  (as  we  have  just  seen)  provides  that 

give.  all  claims  and  demands  proveable  under  the  commissioo 

shall  be  discharged  by  the  certificate.    There  are  only  one 
or  two  exceptions  to  this  general  position  of  Lord  Haid- 
wicke;  —  but  in  this,  as  in  other  cases,  exceptio  praiat 
Exception;  regulam.    One  of  these  is,  where  a  verdict  in  an  action 
Ift^bf  k-  ^P^^  ^  cofUrad  is  not  obtained  until  after  the  bankmptiqr 
niptcy,  in    of  the  defendant,  in  which  case  the  costs  resulting  fioai  the 
•^^*®[J®°  "  verdict  and  the  judgment  are  not  proveable  under  the  oam- 
mission — although  they  have  been  held  to  be  barred  by  the 
certificate,  as  accessorial  to  the  original  debt.    A  pluntil^ 
therefore^  who  perseveres  in  an  action  against  a  bankrupt 
after  the  issuing  of  a  commission,  runs  the  risk  of  losing 
all  claim  against  him  for  costs, — in  case  the  debt,  on  iffaM 
the  action  is  brought,  be  barred  by  the  certificate.  (4)   But, 
with  the  exception  of  a  case  of  this  description,  debts 
proveable  under  the  commission,  and  debts  disdiaiged  by 
the  certificate,  may  be  said  to  be  convertible  terms.  (5) 
A  dis*  Thus,  a  surety  for  the  bankrupt,  who  pays  the  debt  even 

to^rety*  ^^^  ^^^  issuing  of  the  commission — as  he  is  now  permittsd 
paying  to  prove  it  against  the  bankrupts  estate(6) — will  be  barred 
N^unine  ^^  ^^  certificate.  And  he  will  not  only  be  barred  from 
damage,      suing  the  bankrupt,  for  the  recovery  of  money  paid  in  dis- 

after  bank- 
ruptcy; ^,    . 

(1)  SleetAh  case,  1  Menv.  570.  ment  in  ex  parte /fifl;  11  ^ea.  649.; 

(8)  Biueter  y.  NichoU,  4  Taunt,  and  that  of  the  Vice-Chaiicellor  in 

90.  ex  parte  Poucher,  1  G.  &  J.  386. 

(3)  Per  Lord  Hardwicke,  1  Atk.        (5)  Bamford  v.  Burrdi^  S  B.  & 

119.  p.  11. 

(♦)  fViUctt  ▼.  Pfingle,  sN.  R.        (6)  Seciitm  52. 
196.;  and  see  Lord  Eldon's  judg- 
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diaige  of  the  debt — but  also  from  suing  him  for  any  con-  Bjffeet, 
sequoitial  damage,  accruing  from  the  nonpayment  by  the 
bankrupt  of  such  debt  As,  where  an  acceptor  of  an  accom- 
modation bill  brought  an  action  against  the  drawer  (who 
had  become  bankrupt)  for  not  providing  him  with  ftinds 
to  pay  the  lull  when  due,  whereby  he  had  incurred  the 
costs  of  an  action,  and  was  obliged  to  sell  an  estate  in  order 
to  raise  money  to  pay  the  bill, — die  certificate  was,  in  this 
case,  held  a  good  bar  to  the  action,  (i)    But  the  certificate  bat  only 
will  only  dischaige  the  bankrupt  from  the  claims  of  the  ^^^^^^ 
surely,  as  to  those  debts  which  the  bankrupt  awes  ai  the  time  owmg  at 
of  his  bankruptcy;  therefore,  where  a  surety  for  payment  of  ^^^^ 
the  bankrupt's  rent  paid  arrears  which  became  due  after  ^e  rupccy. 
6aninqitC9fy  the  Cjprdficate  was  held  no  bar  to  an  action 
Agninst  him  by  the  surety  for  repayment  of  such  ar- 
rears. (2) 

The  certificate,  however,  does  not  discharge  a  bankrupt  Certificate 

fipom  a  debt  due  to  the  Craeon ;  for  as  the  Crown  is  not  ^^?^^ 

bar  the 

bound  by  any  statute,  unless  specifically  named  (3)  —  and  crown ; 
the  Kbfi^s  debt  is  not  mentioned,  among  those  of  the  cre- 
ditors in  general,  in  any  part  of  the  statute  relating  to  the 
proof  of  debts  or  the  certificate,  —  the  Crown,  of  course, 
will  not  be  barred  of  the  peculiar  privileges  it  possesses  for 
the  recovery  of  its  own  debts. 

Nor  is  a  bankrupt  discharged  by  his  certificate  firom  his  -  nor  dis- 
own express  cdUaUral  covenant  of  indemnity,  which  is  not  ^^^^1^ 
broken  before  his  batdcruptey^  unless,  indeed,  there  can  be  a  covenant, 
valae  set  upon  the  subject  matter  of  it  under  the  56tii  section.  ^^  ^^^ 
Xherefore,  where  the  bankrupt  covenanted  to  indemnify  oi^y. 
the  assignor  against  covenants  contained  in  a  lease,  which 
was  assigned  to  the  bankrupt  before  his  bankruptcy,  —  it 
-was  held,  that  as  this  was  a  dbtinct  and  collateral  cove- 

C  I)  Vansandtm  v.  Cortbie,  5  B.  &  584.  S  Moore,  644. ;  and  see  ante, 

A.  13.  Wood  V.  JJodgion,  8  M.  &  S.  Chap.  IX.  Sect.  31 . 

193.  [3)  Rex  V.  Piff^,  Bunb.  80S« 

Cs)  Jkrnougal  V.  Paton,  8  Taunt.  1  Atk.  862. 

se  8 
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SfeeL       nwity  in  fespecl  of  which  the  assigiior  could  hv»  no 
'**'~^      iW^edy  uDder  the  oommLssion,  —  the  bankrupt  vw  inn 
discharged  by  the  certificate.  (1)    And  in  a  similar  cnci 
where  the  bankrupt  gave  a  bond  of  indenmity  to  the  letter- 
which  wa^  in  &ct  forfeited  before  the  bankruptcy  by  tcbI 
becoming  in  arrear,  but  the  Jiessee  had  not  actually  paid  the 
rei;it  to  ^e  lessor,  —  it  was  held,  that  the  certificate  was  so 
bar  to  the  claims  of  the  lessee — on  the  ground  that  a  bond 
of  indemnity  against  breaches  of  covenant  is  inca|wble  of 
valuation,  it  being  impossible  to  calculate  how  &r  the  ob- 
ligee may  be  damnified  by  any  future  breaches ;  and  tiat 
the  bond,  therefore,  in  this  case  could  neither  be  proved  io 
respect  of  the  penalty  —  nor  could  the  lessee  f^ove  id  le- 
spect  of  the  rent  in  arrear,  without  having  first  paid  it  to 
the  lessor  —  even  if  such  a  partial  proof  under  a  bond  d 
indemnity  could  in  strictness  be  admitted.  (2) 
Certificate       The  certificate  also  does  not,  ^.ilse^f  protect  the  beak- 
not  an  ab-  j^^^^  ^^^^  ^^  action  of  covenant,  or  assumpsit,  by  a  lenor 

protection  for  non-payment  of  rent  due  after  the  bankrupt^— fcr 
against       which  he  has  become  liable  either  as  lessee  (3),  or  even  » 

liability  on         .  n    t       i  ,    \      -n       t        t  .  .         r  \. 

a  lease;      assignee  of  the  lessee.  (4t)     but  by  the  75m  sectttm  oi  toe 

unless  as*    new  statute  it  is  declared,  that  any  bankrupt  entitled  to 

m^^the  ^^y  lo>^^  or  agreement  for  a  leasee  if  the  aa^gnea  acufi 

term ;         the  same^  shall  not  be  liable  to  pay  any  rent  accruing  sfier 

the  date  of  the  commissioni  or  be  sued  in  respect  of  say 

subsequent  non-observance^  or  non-performaDce^  of  the 

conditions,  covenants,  or  agreements  thereia  omtained.  (5) 

or  the       .Aod  if  the  assignees  decline  the  same,  then  the  bankmiit 

deUver^  wiU  not  be  liable,  in  caae  he  deliver  up  such  lease  of 

(1)  Mayor  v.  Steward,  4  Burr.  (5)  This  provision  was  first  io- 
8446.  lAti^ord  ▼•  Barber,  1  T.  R.  troduced  into  the  boskrapt  law  b\ 
86.  the  49  Q.  3.  c  191.  s.  la.  but  t^ 

(2)  Taylor  V.  Young,  3  B.  &  A.  following  part  of  it  »  new,  ao^ 
581.  8  Taunt  3 18.  2  Moore,  326.  seems  but  a  jusc  proiisioo  to  rr- 

(3)  MUli  V.  Aurioi,  X  H.  B.  433.  Iie?e  the  bankrupt  fit>m  bis  lisH- 
4T.K.94.  Booty.  Wilton,  9Easi,  hty,  in  case  the  Magoea  ndae 
31}.  the  lease.    As  to  what  will  amoast 

(4)  Copetand  v.  Stephens^  1  B.  ^  to  an  acc^>tance  of  tjie  lease  b 
A.  593.  the  assignees,  sec  ante,  093. 
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agraement  to  tlie  kssdr,  or  to  Mch'  person  agpMi^  t5  ^feH. 
grant  a  lease,  trithin  fourteen  days  after  he  shall  have  had  lease  up  to 
Dodee  that  the  assignees  shall  have  dedined  as  aforesaid,  the  lessor. 
Thtt  section,  however,  only  applies  to  cased  between  the  Exceptioa 
fasflor  and  lessee,  and  does  not  extend  to  cases  between  the  ^^/^ 
kssH  and  the  assignee  of  the  lease*    Therefore^  where  an  cases  be- 
assigDee  of  a  lease  gives  a  bond  of  indemnity  to  the  lessee  ^^^f^'' 
to  protect  him  from  the  future  non-payment  of  the. rent,  or  leuee. '    ' 
non-performance  of  the  covenants,  and  afiejrwafds  become^ 
bankrupt, — his  certificate  urill  not,  as  we  have  just  observe,   • 
protect  him  from  an  action  oh  the  bond  by  the  lessee,  even 
thoogh  the  breach  declared  upon  took  place  before  the 
bankruptcy.  (1) 

There  must  be  some  express  aei  done  by  the  assignees  to  An  express 
man^t  their  assent  to  tlie  assignment  as  it  regards  the  ^]Z^^ 
term,  and  their  acceptance  of  the  lease;  for  the  general  necessary 
assignment  of  the  bankrupts  personal  estate  under  tb^  thfrmwciit 
commission  does  not,  without  such  acceptance  on  theiif  to  take  the 
part,  vest  a  term  of  years  in  the  assignees.  (2)    Therefore,  ^^*^' 
ontil  some  act  of  this  sort  is  done  by  them,  the  term  still 
remains  in  the  bankrupt,  even  though  he  was  but  himself 
Ae  assignee  of  the  lease ;  and  his  certificate  will  not  pro- 
tect lum  fix>m  the  payment  of  rent  accruing  due  subsequent  , 
to  the  bankruptcy.  (3)    If  the  assignees  decline  to  take  the 
lease,  the  bankrupt  can  (as  we  have  seen)  how  exonerate! 
bimsei^  by  delivering  up  the  lease  to  the  lessor  within  fonr^^ 
teen  daya  after  notice  of  the  assignees'  dedining  it    But,  if 
the  assignees  neglect   to  determine   whether  they  wiD  When 
aco^t,  or  decline  it,  there  is  no  express  power  given  by  >>"^«» 
the  statute  to  the  bankrupt  (as  there  is  to  the  lessor)  to  d^lrmine. 

(1)  Tea^r  v.  Youngs  sB.  &A.  vesting  it  absolutely  in  the  assig'. 

521.  nees  under  the  commission.  Mayor 

(S)  This  does  not  appear  to  have  v.  SUewtrd^  4  Burr.  S445.  per  Yates 

been   formerly  the  doctrine  held  J.  Caniril  v.  Graham^  Barnes,  69.. 

by  the  courts,  which  inclined  to  Wadham  v.  Marlowe,  8  East,  3 14. 

the  opinion,  that  the  commission  note  (c.)  Per  Lord  M. 
and  the  proceedings  under  it  ac-        (3)  Copeland  v.  Stephenty  1  B. 

tiially  dispossessed  the  bankrupt  of  &  A.  591 . 
bis  whole  estate^  transferring  and 

«2  * 
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Sffxim 


Bankrupt's 
liability  as 

got  rid  of, 
not  re- 
newed. 


Qnsereas 
to  certifi- 
cate dis- 
chaipng 
baoiutipt 
from  pay- 
ments 
made  on 
croMsac* 


No  dis- 
charge of  a 
promise  to 
pay  a 

weelcly 
sum  for  an 
ill^iti- 
mate  child; 


apply  to  the  Lord  Chaaoellor  for  an  order  on  the 
to  elect  whether  ibey  will  take  the  lease  or  not;  thoni^ 
there  seems  to  be  no  reason  why  the  Lord  Chancdkir 
should  not,  under  his  general  jurisdiction  in  luuikruptqi 
as  well  indeed  as  under  the  equity  of  the  statute  haie 
power  to  make  such  an  order,  when  circumstances  call  he 
it  on  the  part  of  the  bankrupt 

As  tile  certificate  discbarges  the  bankrupt  from  all  cove- 
nants in  the  lease,  if  the  assignees  accept  it — his  liability  to 
the  lessor  will  not  be  renewed  (exc^t  as  an  assignee  of 
the  term),  though  he  comes  into  possession  of  the  premises 
afterwards  under  an  assignment  from  his  assignees.  Thus, 
where  A.  granted  a  lease  to  B.,  which  contained  a  ooveiumt 
that  B.  should  not  underlet  without  the  consent  of  A. — sod 
B.  having  become  a  bankrupt,  his  assignees  assigned  the 
premises  to  C*,  who  re-assigned  them  to  B.  after  he  had 
obtained  his  certificate — after  which  B.  underlet  the  pre- 
mises to  another  person ; —  it  was  held,  that  B.  having  been 
discharged  by  his  bankruptcy  from  all  the  covenants  ax 
lessee^  the  underletting  by  him  was  no  (1)  forfeiture  of  the 
lease* 

Where  two  parties  exchanged  acceptances,  and  both 
became  bankrupt  at  a  time  when  all  the  bills  were  in  drca- 
lation  —  and  the  assignees  of  one  party,  besides  paying  di- 
vidends to  the  full  amount  of  that  party's  acceptances,  had 
also  paid  dividends  on  account  of  the  acceptances  of  the 
other, — the  Court  of  King's  Bench  were  equally  divided 
in  opinion  on  the  question,  whether  the  ass^ees  could 
maintain  an  action  to  recover  such  surplus  dividends  from 
the  other  party,  notwithstanding  his  certificate*  (2) 

The  certificate  has  been  held  no  discharge  to  a  bankrupt 
from  an  action  of  assumpsit^  on  a  promise  to  pay  the  plaintiff 
a  weekly  sum  for  the  support  of  the  bankrupt's  illegitimate 
child,  except  as  to  the  arrears  accruing  befbte  the  bank- 
ruptcy; for  the  promise  was  considered  to  be  of  such  a 


(1)  Doe  V.  Smith,  1  Marsh.  359. 
S  Taunt.  795. 


(2)  Coidey  v.   Dmlop,  7  T.  R. 
56S. 


^WlWI 
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fiOBigli^lmi^  .to  admk  of  an  aggregate  value  bebg  sal 
piileM^ijll^^^  3  purpose  of  proof;  the  future  arrears,  there- 
^  '    '  Jt  proveable  under  the  commissions  were  of 

^charged  by  the  certificate.  (1)    So  the  certi- 

ischarge  of  a  bastardy  bond,  as  to  the  bank- 

y  for  fiirther  expenses,  incurred  by  the  parish 

iquently  to  the  bankruptcy  (2) ;  for  this  is  not 

of  an  annuity,  wliich  can  be  set  a  value  upon, 

s  a  estimate  is  made  only  of  the  duration  of  life; 

'  case,  the  expenses  for  which  the  party  is  liable 

'  a  consequence  of  the  sickness  of  the  child ;  and 

ency  will  be,  not  only  the  duration  of  life,  but 

iinnance  of  health,  which  is  subjected  to  eveiy 

li'  human  lii^  and  the  most  precarious  and  un* 

^  :nt  possiUe* 

tifioate^  as  we  have  seen  (3),  has  no  operation 

allowed  by  the  Lord  Chancellor ;  nor  has  it, 

^>wed,   any  relation  back  to  an  earlier  period. 

j|Bcy  (as  has  been  before  stated  (4) ),  which  devolves 

ankrupt  pending  a  petition  to  stay  the  certificate, 

ne  petition  was  in  fact  unfounded,  and  the  certi« 

9  afterwards  allowed,  goes  to  the  assignees ;  unless, 

'^  .  ihe  petition  was  presented  with  the  express  object  of 

^g  the  certificate.  (5) 

'"''T^ug^  the  bankrupt's  bail  will  be  discharged,  if  he 

his  certificate  before  they  are  fixed,  y<et  they  will 

-  "^ '     dacharged  if  they  are  fixed  before  the  certificate  is 

**  .    d;  for  in  that  case  a  new  debt  arises,  which  is  their 

'"'^jroper  debt,  distinct  from  the  oriirinal  debt  of  the 

^a^lnal  debt.  (6)     Formerly,  where  the  bankrupt  ob- 
'  ^  d  his  certificate  pending  an  action  against  him,  before 

» 


Bjff€fl^* 


orofa 

bastardy 

bond. 


C<ertificate 
has  no 
operation 
until  ac- 
tual allow- 
ance; 
nor  any 
relation 
back. 


u 


As  to  difl- 
chai]ge  of 
haiL 


Mode  of 
proceed* 
uig. 


.  I  Overseers  of  St.  Martin  in 
'  heidsv,  Warren,  1  B.&A.491. 
suTs  188.;  and  see  Daoies  v, 
otl^  3  Bing.  154. 
5)  Ante,  575. 


(4)  Ante,  385. 

(5)  Ex  parte  Ansell,  19 Yes.  208. 

(6)  WooUey  v.  CobhCy  1  Burr. 
2 44 .  CockertU  v.  Owiton,  ibid .  ^6» 
Walker  v.  Giblett,  Bl .  8 1 1 .  Mannin 
V.  Partridge,  14  East,  599.  Sta- 
pleton  V.  Macbar,  7  Tbunt.  589. 
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^fi^-       Ae  baU  were  fixed,  die  pracdoe  was  fer  die  bafl  to  tm^ 
render  die  defendant — and  dien  for  him  to  apply  to  be 
disdiarged,  upon  an  affidavit  stadng  the  &ct  cf  his  haYing 
become  a  bankrupt  since  die  cause  of  action  arose,  and 
having  since  obtained  his  certificate*    Bot  now,  where  a 
bankrupt  is  dearly  endded  to  his  discharge^  the  courts  (or 
a  judge  on  summons)   to  avoid  drcuitf,  will  order  an 
esecnerehir  to  be  entered  on  the  bail-piece  widiont  the  fiirm 
of  a  regular  surrender.  (1 )    If  the  bail  do  not  apfdy  to  enter 
an  exoneretur  till  after  the  money  is  levied  upoa  thesi, 
When  an    they  can  only  be  rdieved  upon  payment  of  costs.  (2)    And 
bemnted.  ^^  courts  will  not  wholly  exon^ate  the  bail,  without  giving 
the  plaintiff  in  the  action  an  opportunity  of  trying  by  an 
issu^  whether  the  certificate  was  fidrly  obtained  (S) ;  hot 
they  will  not  grant  an  issue  to  try  the  fiict  of  die  banknipC 
being  a  trader;  for  the  certificate  itself  is,  by  the  statute  (4^ 
made  evidence  of  the  trading.  (5)    In  the  case  of  a  fiireign 
certificate,  however,  diey  will  direct  an  issue  to  asoertwn 
the  circumstances  under  which  the  debt  was  cootmctedt 
from  which  the  bul  contend  to  be  discharged.  (6)     The 
proper  mode  for  the  bail  to  avail  themsdves  of  the  oem- 
ficate  of  their  piindpal,  when  they  are  sued  upon  their 
recognizance,  is  not  to  plead  such  certificate  in  their  dis- 
charge— but  to  apply  for  rdief  to  the  summary  jurisdictioii 
At  to  bail    of  the  court  (7)     Bail  in  error  are  not  entitled  to  relief 
in  error,      although  the  bankrupt  obtains  his  certificate  pending  die 
writ  of  error ;  for  bail  in  error  cannot  (like  bail  to  the 
action)  surrender  their  principal  in  discharge  of   tiieir 
When  bul  liability.  (8)    Neither  are  bail  of  any  description  disdiaiged 
22^^    by  the  bankrupt's  certificate  under  a  second  commimm^ 

(1)  PahAy  y.  Ma»ter$^  fiornei^        (5)  JZsrmer  v.  Haggtr^  1  B.  & 
368.    Martin  V.  (/Hara,  Cowp.    A.  339. 

823.    1  Tidd.  Pract.  88a     Todd  v.  {6)BenMdY.Aiiden0m,5Moot^ 

MaxfieU  3  B.  &  C.  SS2.;  and  see  531.;  and  see  pott.  53a 

posty^'OfPleading  theCerdficate.'*  (7)  Dtmndly  v.  Dmm,  2  Bos.  & 

(2)  Mannin  v.  Partridge,  supnu  P.  45.  JBeddomeY.Ho&rooke^lBos^ 

(3)  WoolcotY, Leicester,  eTsunU  &  P.  450.  note (b). 

75.  (8)  SoMccie  v.  BrmikwaiU^  1 T. 

(4)  Sccam\26.  R.624. 


wlMe  he  hM  not  irfHwed  his  oarli^eiiie  aaier  the  fint;  4^^ 
far  48  K  wcood  cotniniaaiQa  agiUQit  ad  uiiOQEtifiGatod  bank*  q^^^^J^ 
ropt  ig  ywi»  »  €erfifi<mt»  nfcder  such  aoommiiwiinn  will  liot  under  a   > 
entitle  the  henknipt  to  ha  discharged,  and  tba  boil  can  ^^^4^ 
never  be  in  a  better  sitaatioa  than  the  priad)paL(l)  lion. 

Whece  a  bankrupt  has  obtained  hia  cartificatai  he  is  Certificate 
competent  to  justify  as  bail  in  $A  action ;  his  recent  bank*  bon^pt 
roptcy  bdng  not  of  itself  an  objection  to  hb  so  doing.  (2)     to  iuBttfy 

asbaiL 

The  effect  of  a  certificate  under  an  English  commission  As  to  dig. 
of  bankrupt,  upon  a  debt  ccwtracted  in  %/oreign  country  —  f/J^^ 
and  the  eflfect  also  given  here  to  a  Joreign  certificatei  with  debt  under 
respect  to  a  debt  contractad  either  abroad,  or  in  England-*-  ^J^j^^ 
are  questions  of  a  very  complicated  nature;  and  involve  or  vice 
many  oonsidentions  of  international  law,  which,  it  is  fiur  ^'^^^ 
beyond  the  scope  of  the  present  treatise,  to  disicuss  in  the 
manner  doe  to  the  inqK>rtanpe  of  the  sulgect.    The  cases, 
which  are  to  be  met  with  in  the  books,  principally  relate  to 
the  operation  of  k  foreign  certificate  in  this  coun/iy  — in- 
stead of  the  effect  produced  by  an  English  certificate  upon  a 
Joreign  dAt-^ikkis  last  question,  however,  being  one  that 
is  more  immediately  connected  with  the  object  of  the  pre- 
sent work. 

A  certificate  obtained  under  an  Ea^Ush  commission  of  Certificate 
bankrupt,  as  it  now  discharges  the  bankrupt  firom  all  claims  p^^?. 
lUDid  demands  made  proveable  under  the  ccMnmission  (S),  commis- 
wiU  operate  (as  it  should  seem)  in  this  coimtry  at  least,  to  ^^ 
discharge  any  debt  contracted  abroad  —  provided  the  debt 
wras  a  proveable  debt,  and  the  foreign  creditor  bad  an  qp^ 
/wriwsity  of  proving  it  under  the  commission.    And  upon  adifcharge 
this  principle,  it  is  said  to  have  been  determined  by  the  {^q^^^ 
court  of  session  in  Scotland,  that  a  certificate  under  an 
English  commission  would  be  a  discbarge  there  of  every 
debt  that  could  be  proved  under  the  commission,  whether 

C 1 )  Martin  v.  (fJiara^  Cowp^        (s)  SmUh  v.  lUAerU,  1  Chitt, 

(3)  SecUon  121. 
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Sfetu  EngjUAf  OX  SooiA.  {\)  It  is  said,  hovrever,  in  some  ofcbe 
^^.jj^  books,  that  a  oertificBte  under  a  commission  in  En^aod 
opcfatkm  will  not  bar  a  debt  coDtracted  in  the  West  Indies(fi),  on 
^^^^^^  the  authority  of  an  opmion  given  by  Lord  Talbot,  wlien  at 
in  the  the  bar,  to  this  pnrport :  vis.  that  notwithstanding  the 
coloiiiei.  efiects  of  the  bankrapt  in  the  colonies  are  liaUe  to  a  com- 
mission here,  and  the  right  is  vested  in  the  assignees  — 
and  though  it  might  seem  reasonaUe  that  his  certificate 
should  be  equally  extensive  ^  yet,  as  the  Bankrupt  laws  of 
England  were  made  since  the  West  Indian  colonies  were 
setded,  and  therefore  did  not  extend  to  them  unless  tiiey 
were  expressly  named,  —  he  was  of  opinion,  that  a  certi- 
ficate, though  confirmed  here»  would  be  no  dischaige  to 
the  bankrupt,  if  a  suit  was  commenced  against  him  in  Bar* 
badoes.  But  in  a  case,  which  was  not  long  ago  decided  at 
the  cockpit,  upon  an  i^peal  irom  the  cdonial  ooart  oi 
Demerara,  it  was  determined  (consistently  as  it  seems  widi 
the  above  decision  by  the  court  of  session  in  Soothmd), 
that  a  certificate  under  an  English  commission,  wfaeie  the 
creditor  had^/Si0  notice  of  the  commission,  was  a  bar  to  a 
suit  instituted  in  the  colonial  court  for  the  reooveiy  of  a 
debt  — the  consideration  for  which  debt  was  goods 
signed  by  the  plaintiff  from  Demerara  to  the  d 
and  his  partner  in  Liondon,  for  which  the  latter  had 
cepted  bills  before  their  bankruptcy,  having  also  engaged 
by  letter  to  accept  others,  which  were  not  presented  tii 
after  the  bankruptcy.  (S)  And,  indeed,  it  seems  bnt  josC^ 
(as  Lord  Talbot  admitted  in  his  opinion  above  cited)  that 
the  eflect  of  the  certificate  should  be  co-extensive  with  die 
assignment ;  for,  if  foreign  courts  allow  the  assignees  imder 
an  English  commission  to  strip  the  bankrupt  of  his  forajgn 

(1)  Bank  of  Scotland  ▼.  CuMert,  decided,  too,  u  said  to  be  sdU  «■& 

1  Rose,  486.;  and  see  Cullen,  398.  Judke,  though  the  dedaon  took 

According  to  Mr.  Bell,  however,  place  so  long  ago  as  January  is  15. 

(Bell  Com.  69J.  n.)  the  bills  of  ex-  Eden's  B.  L.  S96. 

change  in  this  case  being  accepted  (S)  Beawes  Lex.  Mer.  4th  ed« 

by  the  drawees  in  England,  the  debt  545.  Davis  B.  L.  459.  C.  B.  L.  50a 

was  considered  as  an  Engluh  debt  (3)  Odtmn  v,  Forbn^  Bock,  57. 
(and  see  post,  S06).    'Die  point 
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proper^,  by  giviag  effect  to  the  asstgrtnterU  in  their  jons-  J^fid. 
dictioDi  they  ought  with  equal  reason  to  give  effect  to  the 
certificate^  and  not  leave  the  bonkrupt  liable  to  the  actions 
of  the  foreign  creditors.  (1) 

With  respect  to  the  qperation  of  9l  foreign  ceri^kate  in  Opendon 
thin  country^  the  English  courts  are  guided  by  the  ques*  ^||)!^^]^ 
ixof^t/ihere  the  debt  wcu  contracted^  which  the  foreign  certi* 
ficate  is  set  up  to  bar.    If  it  was  <9ontracted  in  die  same 
couttinf  where  the  discharge  took  place,  the  law  of  that 
oountiy  is  held  to  prevaili  and  the  debt  therefore  becomes 
extii]gaished(2);  and  thisj  as  Lord  Mansfield  said,  upon* 
the  general  principle,  that  where  there  is  a  discharge  of  a 
debt  by  the  law  of  one  country,  it  will  be  a  discharge  in 
every  other ;  and  he  added,  t^at  he  remembered  a  case  in 
Chancery  of  a  cessio  bonorum  in  Holland,  which,  being  a 
discharge  in  that  country,  was  held  to  have  the  same  effect 
bere.(S) 

It  becomes,  therefore^  important  ^  to  consider  in  the  In  what 
course  of  this  inquiry,  under  what  particular  circumstances  j^^^^^ 
a  debt  will  be  hdd  to  be  contracted  in  a  particular  country,  to  be  am' 
Id  the  case  before  Lord  Mansfield,  the  demand  arose  upon  ''^^<^^' 
a  bill  of  exchange  dramn  in  Ireland^  and  pm/alie  by  the 


•M 


(1)  Mr.  Eden  thinks,  that  the  land,  see  post,  606.);  for,  though  the 

only  true  ground  upon  which  this  consideration  for  the  debt  was  the 

case  can  to  supported  is,  that  by  goods  sent  from  Demerara,  the 

the  Dutch  Uiw  (according  to  which  debt  iUe^f  in  virtue  of  the  accepU 

the  Court  professed  to  proceed)  all  once  of  the  bills,  might  be  said  to 

fbreigia  debts  are  barred  by  a  Dutch  have  been  anUracfedia  England. 

discharge;  and  that,  as  the  debt  (S)  Burrows  w.JemmojStr,  153. 

^ras  in  this  instance  a  colonial,  and  2  Eq.  Ab.  524,  Mosley,  1.  BcdUm- 

nai  am  Enffith  debt,  the  decision  tine  v.  Goldhg,  C.  B.  L.  464.  499. 

was,  upon  the  general  reasoning  Fotter  ▼.  Brown,  5  East,  184. 

gliven  m  the  juc^ment,  quite  un-  (3)  The  cessio  bonorum  in  Hoi- 

tenable.     But  though  the  principle  land,  however,  seems  (lik e  the  same 

of  reciprodty  and  mutual  comitv  proceeding  among  the  Romans)  to 

formecCcertamly,  one  of  the  grounds  be  a  discharge  of  the  person  only, 

for  the  judgment  in  that  case,  it  is  and  not  of  the  effects,  except  as  to 

not  so  clear,  that  the  debt  was  some  few  trifles  of  wearing  apparel, 

considered  to  be  a  colonial  debt,  &c.    See  Voet  on  the  randects, 

according  even  to  the  {Principle  of  Stom.  lib.  42.  tit.  3.  and  Lord  Hard- 

ff^ioieon  v.  Benton,  (one  of  the  cases  wicke's  judgment  in  ex  parte  Bur- 

crited    by   Mr.  Eden   from  Bell's  ton,  1  Atk.  255. 

Ooninnentarics  on  the  Laws  of  Scot* 
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an  English 
debt. 


defendanty  who  raided  in  Irdand,  And  who  bad  ofctttoed 
a  eert^icaU  under  an  IKrt  commission ;  this,  tlitfefere,  iras 
decidedly  a  foreign  defe€  discharged  by  a  fiwtign  certificate. 
The  general  principle  indeed  (in  the  ^ase  of  a  d^  arifiing 
on  a  bill  of  exchange)  seems  t6  be^  that  the  country  where 
die  biU  is  accepted  andpaidj  is  the  country  where  theddbt  is 
comracted.  Thus,  a  biU  of  exchange^  (though  drawn  by  the 
defiHidant  in  Ireland)  which  was  accepted  and  paid  by  die 
plaiatifis  in  England f  was  determined  by  the  Coint  of 
King^s  Bench  to  be  an  English  debt,  and  therefore  not<£»- 
diarged  by  a  dertifieate  under  an  Irish  comihi88ion.(l)  And 
in  like  manner,  the  Scotch  coarts  have  hdden,  Aat  Inlls 
accepted  by  the  drawees  in  England  constituted  an  ^^j»g<»A 
debt(2);  and  even  that  a  bUl  drawn  fioom  New' York  npcm 
Greenock,  which  was  not  accepted,  was  a  Sootdi  d^^  and 
consequently  not  discharged  by  the  bankrupt's  cerdfate  in 
New  York.  (S)   So,  where  goods  were  consigned  by  a  mer- 
chant in  Scotland  to  one  in  England — and  a  bill,  payable 
at  Berwick,  was  given  fer  part  of  the  goods  — the  MH^  in 
this  case,  was  hdd  by  the  Scotch  courts  to  be  an  Enj^sh 
debt -~  while  the  genend  balance  of  the  same  debt,  resting 
on  the  contract  of  sale,  was  considered  as  Scotch.  (4) 

The  result  deducible  from  all  these  cases,  seems  to  b^ 
that -B  Jbreign  certificate  is  no  bar  to  an  acdon  in  £n|^and 
for  an  English  debt  /  nor  is  an  English  certifimUe  oonsideffedl 
in  Scotland  a  discharge  of  a  debt  wholly  contracted  dseie ; 
for  the  courts  of  both  countries  appear  to  agree  Si  llieff 
decision  (at  least  with  respect  to  bills  of  exchange)  as  to 
the  circumstances,  under  which  the  debt  is  to  be  oonsideted 
9L foreign  J  or  a  home-contractedy  debt  And  the  reasonhigtif 
Lord  Kenyon,  in  ^ving  judgment  upon  a  point  of  tUs 
description,  appears  to  be  quite  unanswerable;  fer  it  b 
impossible  (as  he  observed)  to  hold,  that  a  contract  made  in 


(I)  Letm  ▼.  Oioefi,4B.&A.654.  (j)  Armsmry.  CampbeHyOt, 

(S)  Bank  (^Scotland  ▼.  CtUhbcH,  8  Fac.  Coll.  417. 

1  Rose,  46S.;  and  see  8  Bell  Com.  (4)  Watwn  v.    Remttm,    S 

693  a.  Com*  693. 
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one  ecmntry  is  to  ber  goiremed  by  the  law»  €»f  anolkev;  and'  ^fu>i^ 
be  puts  the  cage  (as  ihut  was)  of  a  oontntet  lawfiilly  made 
by  a  subject  in  this  countrjf  which  he  resorts  to  an 
fkiglidi  court  of  jostioe  to  enforce —and  the  only  aoswep 
given  i%  that  a  law  has  been:  made  in  a  foreign  country 
to  dischaifine  the  defendants  from  their  debtSy  on  condition 
of  their  rdinqnishing  all  th^r>  pioperty  to  their  creditors* 
**  But  (he  adds)  how  is  that  an  answer  to  a  subject  of  thiif 
*'  country  suing  on  a  Ibwlbl  contract  mad^  bene  ?  How  can 
^'  it  be  pretended^  that  he  is  bound,  by  a  condition^  ta 
'^  which  he  has  given  no  assent  tither  express  (I)^  or 
"implied?' 

A  diacbarge,  however,  under  a  sequestration  in  Scotland  (Xwration 
issued  against  a  trader  residing  theri^  in  conformity  tO  the  ^^^ 
provisbns  of  th^  Scotch  bankrupt  act  (the  54  G.  8.  c«  1S70  under  the 
has  been  held  to  be  a  bar  to  an  action  air^uilst  the  trader  ^.^^^  ^ 

1  J  1  1  .    -r^     1      -•    .    I't  *     bankrupt 

•  here,  on  a  debt  contracted  m  England,  m  like  manner  as  it  act* 
is  a  bar  to  debts  contraoted.in  Scotland.  (2)    This  decision^ 
however,  wa^  expressly  founded  upon  theeflfect  of  that  plar« 
ticular  statute,  and  not  lipoa  any  general  principle.  (3) 

When  a  foreign  certificate  is  set  up  in  discharge  of  an  Eflfect  of  a' 
action  in  this  country,  the  courts  think  it  a  point  of  too-  certi^te 
much  importance  to  be  decided  in  a  summary  way  (4) ;  not  d^^ 
they  will,  therefore,  refuse  an  application  for  an  exoner-*  u^on  a 
eturtohe  entered  on  die  biul-piece^  on  die  ground  of  die  sumnuoy 
defendant's  discharge  in  the  for^gn  country— and  will  di-  ^^ 
red  an  issue,  in  order  to  ascertain  the  circumstances  under 
W^ch  the  original  debt  was  contracted.  (5) 

Wliere  an  execution  was  levied  against  the  goods  of  a  Certifi* 
bankrupt,  for  a  debt  which  existed  previous  to  the  bank-  ^'^ 
ruptcy  •—  and,  previous  to  the  execution  of  the  writ,  the  ance,  does 

Cl)  Smith  y.  JBuehatum^  1  East,  (4)  Pedder  v.  Macnuuter,  8  T. 

n. ;    and  see  Quin  v.  Keefe^  S  H.  B.  B.  610. 

S3^»  (5)    Bamfieid      v.      Anderson, 

C2)  Sideawap  y.  Ha^,5B,  &  C.  ^Moore,33l.    Qumv.Keefe^iH. 

12.  B.  BS9.  5  Moore,  S44.     WhUHng- 

(3)  Ibid.  S3. ;  and  see  ex  parte  ham  9.  De  la  Bietr^  S  Chit.  Rep. 

G^ddcMj  1  G.  &  J.  41 4.                   '  5.7.    Eai^er  v.  Ltmgmthef  ibid.  B5, 
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MHKfBf^B  cettiatt/bt  W9B  signed  fay 
valoedr  the  cradilDn,  bnt  k  ww  oot  aUnwed  faj  the  Lord 
Ghaoeelior  inicil  after  the  writ  wm  OBoafee^'— the  en- 
eotioD  was  held,  under  thew  cui  innaHnce%  Id  be  Yalid.(l) 
Mr.  Gookc^  however,  adds  a  qupis  Id  tUa  case^  whether 
the  goods  ooold  legaDy  be  nuusMcied  as  Ifae  bminfft, 
the  property  of  an  imccttificafed  bankrapt  bdongiagto 
bis  assignees.  Bat  it  seems  to  be  DO«r  clearly  settkd, 
that  although  proper^  ac^ured  by  til  vnoertifi^ped  hank* 
ropt  may  be  taken  fiom  hun  by  his  assignees,  yet  it  does 
not  absdvtdjf  vest  in  them ;  and  if  thqf  make  no  dain  to 
it,  the  banloiipt  has  a  right  to  retain-it  against  ail  odier 
persons.  (2) 

The  certificate  discbarges  tlie  bai^Bupt  Iran  all  debts 
whether  joint  or  sepamte-— and  whetfier  die  conuaiaion, 
nnder  which  it  is  obtained,  is  a  jajnt  or  separate  ooniffli»- 
sion ;  for  the  debts,  which  a  man  owesjointfy  with  another, 
are  in  law  as  much  his  own  debts,  as  tiiose  wfiioh  he  owes 
on  his  separate  aooonnt  (8)  4 

Where  an  annaity  was  granted  for  a  smn  pui  as  a 
consideration,  and  the  gfantor  became  bankmpt-^-and  after- 
wards the  ammity  was  set  aside, — the  certificate  was4ieU  a 
bar  in  an  action  against  the  grantor  for  nvmey  had  aad 
received — on  the  ground,  that  the  awuitjniavfti^  been  set 
aside,  was  to  be  considered  as  if  ft  had  never  existed*— nd 
that  the  rehtion  took  place  to  the  time  wbed'the'moae; 
was  paid,  the  plaintiff's  title  to  the  money  aocniing  from  (4) 
that  time.  '*'"':  • 

Where  the  bankrupt  Uls  been  already  disbbargid  hf  a 
certificate  under  any  former  commissian,'  or  haifY>reviottdy 
compounded  with  his  creditors,  or  been  discharged  by  aaf 
insolvent  act,  it  is  declared  by  seetion  \%t%  (5)  orthe 


(1)  CuUen  Y.  Meyrick,  1  T.  R.  Wkkei    r.   Sirnkm,  S  Str,  1157. 
361.                                                4* -^otoord  V. /'ooAr,  ibid.  995.   Grttc 

f  (8)  Drayton  v.  Dale^  2  B.  &  C,  v.  Hi^Um,¥\U.S^t, 
3d3.;  and  see  ante,  SSS,  (4)  Wciktr,  v.  jLcNsrij^-^  &P- 

(S)  Ex  parte  Yale^  3  P.  WniB.  98.      '        .      ^ 
25.  note  (A).    Hortef^%  caseMbid.       (5)  And  see  5  G.  S.  <%  90.  s.  9. 

23.     2Vfw  V.  Mat^,  1  Atk.  67.  "* 
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statute^  tbat  the  certificate  will  only  protect  his  person  from  ^ffwi. 
arrest^  unless  his  estate  (after  all  diarges)  shall  produce  ^iTeadv^ 
sufficient  to  pay  every  creditor  under  the  commission  1 5s.  diachacged 
in  the  pound ;  and  his  future  estate  and  effects  (except  his  ^"^®^  * 
tools  of  trade  and  necessary  household  furniture^  and  the  commis- 
wearing  apparel  of  himself,  his  wife  and  children)  will  now  ^^^^' 
vest  in  the  assignees  under  the  second  commission,  who 
will  be  entitled  to  seize  the  same,  as  they  might  have 
seized  property  of  which  he  was  possessed  at  the  issuing  of 
the  commission. 

With  respect  to  that  part  of  the  above  .clause  which  relates  Operation 
to  e^  previous  bankrtg^a/f  it  will  be  seen,  tliat  the  provision  (as  ^U^ 
to  the  liability  of  the  bankrupt's  future  eiiects)  is  very  differ-  as  to  a 
ent  from  the  construction  put,  in  most  of  the  cases  hitherto  P^^I!f  ^ 
decided,  upon  the  5  G.2.  c  SO.  s.  9. — by  which  construction  ruptcj. 
any  creditorj  though  he  had  even  signed  the  certificate 
under  the  second  commission,   was  (before  the  49  G.  3* 
C.12I.  s.  14.)  enabled  to  bring  an  action  against  the  bank- 
rupt, and  recover  a^nst  his  future  effects.  (1)    The  clause 
b  the  nem  act  does  not  say  that  the  future  estate  and  effects 
shall  be  liable  to  the  creditors  generally^  but  declares  ex- 
pressly, that  they  shall  vest  in  the  assignees  under  the  second 
commission,  unless  155.  in  the  pound  is  paid;  so  that — in- 
dependently of  the  construction  of  the  59th  section  of  the 
new  statute  (which  is  taken  from  the  4th  section  of  the 
49G.S-  €•  121.),  by  which  the  proving  a  debt  under  a 
commiaaion  is  declared  to  be  deemed  an  election  by  the 
creditor  to  take  the  benefit  of  the  commission,  with  respect 
to  the  debt  so  proved  (2) — no  individual  creditor,  who  has 
even  not  proved  his  debt,  can  now  with  any  effect  (as  he 
could  under  the  5  G.  2.)-  sue  the  bankrupt  after  he  has  ob- 
tained his   certificate;  for  his  person  is  protected  by  his 

(1)  PkUpoU  V.  Corden,  5  T.  R.  Ex  parte  JBaker^  1  Rose.  452.    Ex 

287.     GiU  V.  Scrivent,  7  T.  R.  27.  parte    Hodgkiru<m,    2  Rose,  172. 

Je/fi  V.  Ballard^  1  Bos.  467.    EA-  *19  Ves.  291. 

msmtim  v.  Parker,  3  Bos.  &  P.  185.  (2)  Read  v.  Satoerfy,  3  M.  &  6. 

Coverly  v.    Morley,   16  East,  225.  78.     ^ 
Hovia  Y,   Bnnvmng,  7  East,  159. 
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the  first 
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supersed- 
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years  be- 
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certificate;  and  an  execution  would  be  of  no  avul  against 
his  efftctsf  which  are  declared  by  the  statute  to  be  vaUd 
in  the  assignees.  The  only  remedy,  therefore^  to  render 
such  future  efiects  available  is  the  power  given  to  the 
assignees  in  the  latter  part  of  the  above  section,  enabling 
them  to  seize  the  eflbcts  in  the  same  manner,  as  tb^ 
may  seize  his  other  property  at  the  issuing  of  the  com- 
mission. All  the  cases,  however,  as  to  this  point,  which 
have  been  decided  upon  questions  between  the  bankrupt 
and  the  ct-editors  generally,  will  stiU  be  applicable  to  fidme 
questions  between  the  bankrupt  and  the  assignees  under  the 
second  commission.  (1) 

A  certificate  under  a  second  commission,  (although  the 
first  commission  has  been  even  superseded  with  the  consent 
of  the  creditors)  it  has  been  held,  will  not  protect  a  bank- 
rupt's fiiture  effects,  unless  \Ss.  in  the  pound  are  paid  under 
the  second  commission  (2) ;  for  the  question  is,  as  Lord 
Mansfield  put  it,  whether  a  supersedeas  dem  jnake  a  tking 
not  to  have  been  done,  which  in  fact  has  been  done,  namdy, 
the  bankrupt's  discharge  under  the  first  commission ;  and 
even  if  the  first  bankruptcy  was  to  be  considered  as  sew 
having  existed,  yet  if  the  creditors  have  accepted  a  dividend 
under  the  first  commission  in  lieu  of  their  whole  dd)t,  dtar, 
at  any  rate,  would  then  be  taken  to  haye'compouKdal  for 
their  debts  within  the  meaning  of  the  statute.  (S) 

Where  a  defendant  in  an  action  gave  the  ^>lainti£P  a 
cognovit  for  the  amount  of  the  damages  —  and  two  years 
afterwards  a  second  commission  of  bankrupt  issued  BgaiaA 
the  defendant,  under  which  he  obtained  his  certificate,  bat 


( 1 )  It  seems  that  a  different  con- 
struction from  that  laid  down  in 
HovU  V.  Browmngf  and  the  sulv 
sequent  cases,*  was  formerly  put 
upon  the  9th  section  of  the  5  6. 2. 
c.  30.  {AthUy  y.  JBll,  2  Christ.  529. 
Dayie8»515.)  by  which  it  was  held, 
that  the  future  estate  of  the  bank- 
rupt actually  vested  in  the  assignees 
under  the  second  commissioD,  if  he 


didnotpayl5f.iathepoimd»  Aad 
this  construction,  Mr.  Bdea  »lw«l^^ 
ought  10  have  prevuledin  .fifMfv. 
Broummgy  instead  of  holdiiM^  that 
any  individual  creditor  mi^t  sue 
the  bankrupt  under  tho  aecood 
commission./  Eden,  594. 

(2)  Thorntom,  y.  JMst^  Doug. 
49. 

(S)  1  Doug.  48, 
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no  Hmdend  had  been  declared — and  the  plaintiff  afterwards  Effect. 
entered  up  judgment,  and  took  out  execution;— upon  a  *""'"'"" 
modon  to  set  it  aside^  on  the  ground  of  the  cognooU  being 
discharged  by  the  subsequent  bankruptcy  and  certificate^ 
the  Court  refused  the  motion,  saying,  that  a  cognaoii  is  a 
mere  acknowledgm^it  of  the  amount  of  the  damages — and 
that  where  a  man  acknowledges  the  cause  of  action,  the 
plaintiff  may  sign  judgment  at  any  time.  (1) 

As  to  the  form  of  pleading,  and  the  evidence  necessary 
to  defeat  a  certificate  under  a  second  commission,  see  post. 

With  respect  to  a  certificate  under  a  third  commission.  As  to  cer- 
It  has  been  held,  that  though  the  bankrupt  had  not  paid  ^^^^ 
15s.  in  the  pound  under  the  second,  the  certificate  was  tkirdcotch 
not  void,   but  voidable  only  by  application  to  the  Lord  '""s^^"' 
CSbancellor.  (2)     For  a  certificate  is  valid,  as  long  as  the 
commission  under  which  it  is  obtained  continues  in  force— 
unless,  indeed,  in  those  cases  where  the  statute  says  that 
the  certificate  shall  be  absolutely  void.  (S) 

In  that  part  of  the  above  clause  which  relates  to  the  Operation 
compounding  with  creditors,  such  a  composition  only  is  ^  .^^^f^~ 
contemplated,  as  is  generalj  and  is  calculated  to  admit  all  compound- 
crediicrs  of  eoery  description.    Therefore,  where  a  deed  of  "^^  w**** 
composition  was  framed  only  for  the  joint  creditors  of  two 
bankrupts,  and  not  signed  or  accepted  by  the  separate  cre^ 
ditors  of  one  of  the  bankrupts,  it  was  held  not  such  a  com- 
pounding, as  would  prevent  the  certificate  from  extending 
to  the  protection  of  the  future  property  of  the  bankrupt,  as 
well  as  of  his  person.  (4)     But,  if  the  terms  of  the  deed 
embrace  aU  the  creditors,  although  some  of  them  do  not 
come  in,  and  afterwards  sue  the  bankrupt,  and  are  paid, 
—  that  has  been  held  to  be  such  a  compounding,  as  will 
deprive  the  bankrupt  of  the  benefit  of  hb  certificate,  with 
regard  U>  the  protection  of  his  future  effects.  (5)    It  is  a 

(l^   Wybame  y.  JKom,  S  Taunt.    -    {^)NortonY,Shakeipear^\5lS.9sty 

68.  619. 

(d)  l^fdd  V.  MfufieU  3  B.  & C.        (5)  Slaughters.  Okeyne,  1  M.  & 
S92,  S.  182. 

(3)  Ibid. 
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question)  however,  when  a  bankrupt  (who  has  previoiisly 
compounded  with  his  creditors)  pays  those  creditors  bebie 
his  bunkniptcy  UtitJM  amount  of  their  debts,  whether  his 
future  estate  and  effects  are  to  remain  liable,  unless  his  esUte 
under  the  commission  shall  produce  15s.  in  the  pousd. 
The  above  provision  in  the  statute  makes  no  disdncdon, 
whether  the  creditors,  with  whom  the  bankrupt  has  oom- 
pounded,  are  afterwards  satisfied  or  not.     And  it  may  be 
argued,  that  such  a  case  is  within  the  mischief  contemplated 
by  the  act ;  for  the  bankrupt  will  have  had  all  the  benefit 
(for  a  certain  time  at  least)  of  a  composition,  till  he  could 
satisfy  his  creditors  the  full  amount  of  their  debts;  and,  m 
the  interim,  the  creditors  will  have  sustained  some  damage 
by  the  delay.   The  crime,  therefore,  (if  it  may  be  so  called] 
of  non-payment  will  be  complete  at  one  time^  and  the  sab- 
sequent  payment  in  full  may  have  been  the  very  caose  of 
his  bankruptcy.  (1)     On  the  other  hand  it  may  be  con- 
tended, that  the  term  ^^  compounding  with  his  creditorsT  is 
intended  by  the  statute  to  imply  simply  a  composition  as  to 
the  amaimt  of  his  debts — that  is,  accepting  a  part  in  satis- 
faction of  the  whole ;  and  that  when  the  debts  are  actual^ 
paid  in  JuUy  the  agreement  of  the  creditors  to  give  tbe 
bankrupt  merely  iime  for  payment,  cannot  be  said  to  come 
within  the  meaning  of  the  word  composition. 

An  uncertificated  bankrupt  is  not  entitled  to  bis  &r 
charge  under  the  insolvent  act,  unless  he  has  been  in 
custody  for  the  space  of  three  years.  (2) 

Where  after  the  bankruptcy  of  one  partner,  the  other  vas 
obliged  to  pay  a  partnership  debt,  which  he  had  befi>re  At 
bankruptcy  furnished  the  bankrupt  partner  with  money  far 
the  express  purpose  of  discharging — who,  instead  of  domg 
so,  misapplied  the  money,  — •  this  was  considered  to  be 
such  n  case  of  Jraud,  as  prevented  the  ceitificate  fittxa 
operating  as  a-  bar  to  an  action  by  the  solvent  partn«'> 

(l)  See  the  argumeiit  of  Mr.  J.    case,  of  Head  v.  Saweriy,  3  M.  A 
Holroyd  (then  at  the  bar)  in  the    S.  79. 

(2)  7  G.  4.  c.  57. 


4. 
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for  the  bankrupt's  proportion  of  the  debt  paid  subsequent  Effect. 

to  the  bankruptcy.  (1 )     But,  as  such  a  debt  may  be  pr&ved    — 

now  under  the  S2d  section  of  the  new  act,  it  is  a  question, 

whether  he  would  not  be  discharged   by  his  certificate; 

for,  notwithstanding  the  fraudulent  misappKcadon  of  the 

money  by  the  bankrupt,  it  does  not  seem  to  come  within 

those  exceptions  enumerated  in  the  act,  which  render  the 

certificate  void. 

The  certificate  does  not  estop  the  bankrupt,  from  dis-<  Certificate 

puting  the  validity  of  the  commission  against  a  stranger  to  ^^  ^^ 

it,  between  whom  and  the  bankrupt  there  is,  consequently,  bankrupt 

no  reciprocity.    Therefore,  in  an  action  of  trover  brought  ^"*™  ^^5- 

I  -.111  1      putinij 

against  a  stranger  to  the  commission  by  a  bankrupt,  who  commis- 

had  obtained  his  certificate  under  a  joint  commission  issued  w>n 

against  himself  and  others,  he  was  held  to  be  not  pre-  ^^er^ 

vented  from  taking  advantage  of  its  illegality.  (12) 

It  has  been  before  stated  (S),  that  where  the  bankrupt  is  Operation 

assignee  of  another  bankrupt's  estate,  and  is  indebted  to  o»  certifi- 

l^ate  where 
that  estate  in  respect  of  money  retained  or  employed  by  bankrupt 

him  to  the  amount  of  100/.,  the  certificate  will  only  have  assignee  of 
the  effect  of  freeing  his  person  from  arrest ;  but  his  future  bankrupt 
efficts  will  remain  liable  for  so  much  of  his  debt  to  the  estate. 
estate  of  which  he  is  assignee,  as  shall  not  be  paid  by  divi- 
dends under  his  commission,  together  with  interest  for  the 
whole  debt.  (4?) 

The  certificate,  also,  (as  has  been  already  mentioned  (5) }  Of  no  ef- 
will  have  no  effect,  unless  it  is  entered  of  record  at  the  Bank-  ^^^^ 
rupt  o£Bce,  and  has  a  raemoraiidnm  of  silch  entry  indorsed 
on  it  by  the  proper  officer,  pursuant  to  the  directions  of  the 
95tA  and  96th  sections  of  the  new  act 

(1)   Wright  Y.  Hunter,  I  E9Stj90         (4)  Seaioru  104,  105. 
(«>  Muii*  V.  JBiike,  4  Pri.  S40.  (S)  Ante,  576. 

13)  Ante,  S41. 
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Section  VIL 

Of  Pleading  the  Ceritfical^f  and  herein  of  the  Evidence  io 

support  ity  or  defect  it. 

When  By  section  126.  (1),  any  bankrupt  who  shall,   after  hb 

ruDtcvand  certificate  is   allowed,    be   arrested,   or   have   any  action 
certificate    brought  against  him  for  any  debty  claim,  or  demand,  made 
"l^  d      praoeable  by  the  statute  under  the  commission  (2),  may  be  dis- 
charged upon  common  bail ;  and  may  plead  in  general,  that 
the  cause  of  action  accrued  before  he  became  bankrupt, 
and  give  the  act  and  the  special  matter  in  evidence;  and 
such  certificate  and  the  allowance  thereof  will  be  suflldeDt 
evidence  of  the  trading,  bankruptcy,  commission,  and  other 
proceedings  precedent  to  the  obtaining  such  certificate, 
provided  the  certificate  is  registered  pursuant  to  die  di- 
rections contained  in  the  95th  and  96th  sections.  (S) 
The  form        As  the  statute  provides  for  the  particular  form  of  the 
the  statute  p'^^)  ^^2.  that  the  cause  of  action  accrued  before  the  de- 
roust  be      fendant  became  bankrupt, — he  cannot,  therefore,  give  his 
°  ^^    '     bankruptcy  in  evidence  under  the  general  issue,  (4)    Nrithcr 
can  he  plead  specially  in  an  action  of  covenant,  ^  that 
before  the  action  he  became  bankrupt,  and  that  the  said 
indenture  was  made  before  he  became  bankrupt  ;'*  for  be 
must  comply  strictly  with  tlie  form  of  the  plea  prescribed 
by  the  statute.  (5)     But  it  is  not  necessary  to  aver,  thai 
the  bankruptcy  happened  before  the  commencement  of  the 
suit  (6)     And  though  the  certificate  is  allowed  after  the 

(1)  Taken  from  5  G.  2.  c.  50.    was  to  recover  full  costs,  seems  to 
8.7.13.  be  unintentionally  omitted.  Edo, 

(2)  The  words  in  italics  are  in-     399.  note  (a). 

troduced  instead  of    the  words,  (4)  Qfiwland v.  Warren,  iCvBtf- 

**  any  debt  due  before  auch  time  363. 

as'  he  became  bankrupt,"  which  (5)  Charlton  v.  Khig,  ^T.  R* 

were  m  the  5  G.  2.  c.  30.  8«  7.  156. 

(3)  The  provisions  contained  in  (6)  Thwer  v.  Cameron,  sEtst, 
the  5  G.  2.  c.  30.  8. 7.  that  if  a  ver-  413. 

diet  passed  for  the  defendant,  he 
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commeDCement  of  the  action,  yet  if  it  is  before  the  plea  is  QffieoSr 
pleaded,  it  wiU  be  evidence  to  support  tbe  general  plea  *^fjfl_ 
given  by  the  statute.  (1) 

It  is  said  to  have  been  ruled  by  Lord  Kenyon,  that  ^^^}^ 
a  certificate  granted  after  plea  pleaded,   though   before  .^^  ^^^ 
trial,  was  not  available  at  law,  (2)    But  it  seems  to  be  rm  con- 
settled,  that  it  may  be  pleaded  puis  darrein  continuance  at      ^'^"^^^ 
any  time  before  judgment ;  and  an  affidavit  verifying  the 
plea  to  the  best  of  the  deponenfs  knatdedge  and  belief  has ' 
been  held  a  sufficient  affidavit  to  accompany  the  plea  under 
the  4  Ann.  c,  16.  s.  11.  (3)    Thus,  where  an  uncertificated 
bai^jpropt  had  pleaded  a  judgment  recovered — and  upon  an 
issue  of  nut  tiel  record^  the  plaintiff  ruled  hiiQ  to  produce 
the  record  on  the  25th  April — and  the  bankrupt  (who  had 
obtained  his  certificate   on  the   14th  of  April)  on  the 
morning  of  the  25th  moved  for  leave  to  plead  the  allow- 
ance of  the  certificate  ;7tti5  darrein  continuaucey — the  Court 
in  this  case  allowed  the  plea.  (4)    And  though  the  certi- 
ficate be  not  obtained  till  after  judgment,  when  it  is  too 
late  to  plead  it,  it  is  still  available  for  the  bankrupt's  dis- 
charge out  of  execution  for  the  debt  and  costs.  (5) 

The  plea  of  bankruptcy  does  not  require  the  signature  As  to 
of  counsel  in  the  King's  Bench  (6) ;  but  in  the  Common  ^^^^^'^ 
Pleas  a  Serjeant's  signature  is  necessary  to  it  (7)     The  plea  ^^^^' 
must  be  delivered^  and  not  filed.  (S) 

It  was  once  held,  that  the  defendant  must  aver  in  his  Astoaver- 
plea,  ^'  thaf  he  has  conformed  accordimr  to  the  statutes  ™^^  ^^. 

^  "  oonformi- 


(1)  Harris  Y.JameM,  9 East,  82.  (3)  Sharper.  WUham,  lM*Clell. 

Qiiaere»Whether  the  wording  of  the  &  Y.  550. 

new  a<k,  section  1S6.  (in  which  the  (4)  Ibid.                           ^ 

worda,  "after  his  certificate  shall  (5yPerLordf!Ilenboroi]ghirar- 

have  been  allowed,'*  are  used —  m  v.  James,  9  East,  92.;  and  see 

instead  of  the  general  word  **  after-  Section  126. 

wards,"  in  the  5  G.  5,  c.  50.  s.  7.  (6j  Leigh  v.  Monteiro,  6  T.  R. 

IS.)  will  not  make  a  difference  in  496. 

this  remct.  (7)  PUdSer  v.  Martin,  3  Bos.  & 

(3)  Longmead  v.    Beard,    dt.  P.  171. 

9  Cast,  65.  (8)  Henderson  v.  Samson,  2B. 

&A.599. 
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is  ID  tbe  BtfBie  of  flD  actkn  M  inr  ivaM^  tbebiHiaty 
hedcMiimed  to;  bat  if  it  is  id  the  Diisie  erf*  esacMiof 
the  drfmrlant  anj  pfead  Ub  L— Linjm  nad 
(3) 

A«to  If  ebankmpt  issned  by  his  srety^ty  other peraoni|rho 

otnihe^    WM  liable  Ibr  his  debts  at  the  tisie  the  ooDUDkaoi  isaed 
when  toed  against  him,  (thopghthesgretymajhaiebecaaiesachafer 
^  w^r«    the  act  of  bankruptcj,  aod  pqis  the  debt  mtbsr  the  iaaii^ 
of  the  ooiDinisaoD},  the  baiikriipl  iODst  plead  Itts  faaDkr^)!^ 
and  certificate,  if  he  means  to  avail  himself  of  it.(4)    la 
sadi  a  case  it  has  lately  been  decided  (vtth  referaftoe  to 
the  Bth  section  of  the  49  G.  5.  c  121.),  that  the  genenl 
plea  of  bankroptcy  was  sufficient  without  pleading  the  fasnk* 
njptcy(5)  specially — the  obvious  meaning  of  that  sectiofi 
being,  in  the  words  of  Lord  C.  J.  Abbott,  that  the  bankrupt 
should  have  the  same  benefit  of  a  precise  form  of  pleadio^ 
as  if  the  debt  had  arisen  before  the  bankruptcy;  and  that  a 
payment  made  by  the  surety  after  the  bankruptcy  phcinl 
the  party  in  the  same  situation,  as  if  die  paym^it  had  been 
made  before  the  bankruptcy  by  any  other  person.  (6)    This 
decision,  however,  was  founded  on  the  peculiar  wording  of 
the  latter  part  of  the  8th  section  of  the  49  G.  3.  (whidi  b 
omitted  in  the  parallel  section,  the  52d,  of  the  new  statute) 
—as  well  as  upon  the  circumstance  of  no  decision  haviag 
been  cited,  to  show  that  the  general  form  would  not  da 
But  a  case  might  have  been  cited,  in  which  it  was  held  bv 


(\)  Pam\.SalkM,^Wi\&.\39:'       {^)\St€dman      v. 

(S)  WUUfn  V.  Geordini^  1  C. B. L.     12  East,  664.   13  Eajt,  427. 
518.  (5)  WeilcoU  v.  Hodgrt,  sB.&^ 

(3)  Ik  TatUt  V.  WMer,  Buck,    A.  12. 
155.  (^)  Ibid.  17. 
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Lord  Mansfiekl,  that  when  a  promifisory  note  ^Ms  made  of  plead- ' 
b^oftj  but  was  not  payable  onlil  after  the  bankriiptcy,  »  ^\ 
plea  that  tbe  debt  was  due  at  the  time  of  the  bankruptcy 
was  bad  hi  point  of  form.  (1)     It  may  therefore  still  .be 
advisable,  in  such  a  case,  to  plead  the  bankruptcy  more 
specially,  than  in  the  general  form  given  by  the  statute.  (2) 

Tbe  general  plea,  as  given  by  die  statute,  puts  tbe  whole  General 
merits  of  the  question  in  evidence  on  both  sides;  and,  K^^uijL 
therefore,  in  an  action  on  a  bond  to  which  bankruptcy  is  merits  in 
pleaded,  the  plaintiff  will  be  allowed  to  give  the  consider^  **"®* 
ation  of  the  bond  in  evidence,  to  show  that  he  is  not  barred 
by  tbe  certificate.  (3)     So,  the  plaintiff  will  be  at  liberty  to  '     ^ 

give  evidence  of  gaming  by  the  bankrupt,  in  order  fo  . ' 

vitiate  the  certificate ;  but  he  mast  confine  his  evidence  to  ' 

one  day,  if  he  relies  upon  tbe  bankrupt  having  lost  20L\ 
and  be  must  also  elect,  whether  he  will  give  evidence  of  one 
loss  amounting  to  20/.  in  one  day,  or  of  several  losses  in 
the  year  amounting  to  200/.  (4)  And,  generally,  all  facts, 
which-  the  plaintiff  relies  on  as  vacating  the  certificate,  may 
be  given  in  evidence  on  the  similiter  to  the  defendant's 
plea  (5) ;  for  (the  plea  of  bankruptcy  and  certificate  coH' 
eluding  to  the  country)  a  replication  of  any  new  fiict  (which 
according  to  the  rules  of  [heading  must  conclude  wtM  a 
verification)  would  be  bad  on  special  demurrer.  (6) 

Where  the  defendant,  upon  a  plea  of  bankruptcy,  put  When 

in  a  certificate  under  a  commission  issued  airainst  him  by  a  S?™?^**  , 

®  ^       sion  issued 

different  name  from  that  which  he  was  commonly  known  by,  [igainst 
— upon  its  being  objected  that  the  certificate  was  a  nullity,  [^''"^IJ^E* 
L«ord  EUenhorough  ruled,  that  the  objection  might  be  d  ent  name, 
good  ground  for  applying  to  the  Lord  Chancellor  to  super- 
sede the  commission — but  that  if  it  reaUydid  issue  against 
the  defendant^  while  it  remained  in  force,  he  must  give' 

(1)  Trueman  v.  Fenton^  Cowp.        (4)  Hughes  v.  Morley,  1  Holt> 
544.  520.  • 

(2)  See  Wood  v.  Ihdgton,  2  M.        (5)  S.  C  1  B.  &  A.  22. 

&  S.  196.  (6)  lVil*on  V.  Kemp,  2  M.  &  S. 

(3)  AIsop  V.  Price^  Doug.  155.;     549.;  and  sec  Miles  v.    JVUtiam, 
and  see  ex  parte  Kermct,  1  Ves:  &     l  P.  Wras.  258. 

B.  193.  1  Rose,  331. 
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eftct  to  the  certificate ;  but  he  reqaired  evidence,  that  the 
defendant  was  once  called  by  the  name  mentioned  indie 
commission.  (1) 

A  certificate  obtained  in  a  foreign  country  should  be 
spedally  pleaded,  setting  forth  all  the  proceedings  under 
the  bankruptcy ;  for  where,  under  a  bankruptqr  in  Lrda^ 
there  was  a  general  plea  of  the  bankruptcy  and  certifi- 
cate, referring  to  the  hish  statute,  and  concluding  to  the 
country  in  the  same  manner  as  the  plea  allowed  with 
respect  to  EngUA  bankrupts,  it  was  held  bad.  (8) 

On  the  trial  of  a  plea  of  bankruptcy,  the  time  of  the  issaii^ 
of  the  commission  is  presumptively  proved  to  be  on  the  daj 
of  the  date  of  the  commission,  as  it  appears  in  the  cotifi- 
cate — and  the  time  of  the  act  of  bankruptcy,  upon  which  the 
commission  issued,  is  also  presumptively  .proved  by  the 
statement  of  it  in  the  proceedings  under  the  conimissioD.(S} 
It  was  held  by  Lord  Kenyon,  that  the  plaintiff  was  pie- 
eluded  from  going  into  any  evidence  to  impeach  the  emt- 
mission,  and  that  it  must  be  confined  to  the  ceri^kaUoaly; 
but  that,  if  the  petitioning  creditor  signed  the  certificatte, 
evidence  might  then  be  admitted  of  his  debt  bdu^  of  such 
a  description,  as  would  render  the  certificate  null  and  void, 
though  it  might  have  the  effisct  of  impeachibg  the  coid^ 
mission  itself.  (4)  ^ 

In  an  action  brou^t  against  a  bankrupt  by  an  ezeentor, 
though  the  defendant  obtains  a  verdict  upon  a  pica  of 
bankruptcy  and  certificate,  the  plaintiff  is  in  this  case 
no  more  liable  to  costs,  than  when  suing  as  cacecutor 
in  any  other  action ;  for  the  general  statutes  giving  costs 
to  defendants  are  held  not  to  extend  to  executors  snd 
administrators*  (5)  • 

When  a  bankrupt  pleads  his  certificate  under  a  secosd 
commission, — the  production  oiihejint  commission  and  the 


(1)  Sievem  v.  Etkee^  5  Gamp; 
fi56. 

(S)  Qmn  y.  Keefe,  SH.B.55S. 
For  a  form  of  a  jplea  of  a  foreign 
certificate^  see  fioUer  v.  Brown^ 
5Eust,lS4. 


(3)  PeanoM  v.  Fletekcr,  SEtp> 


9a 


(4)  BaiewH  ▼.  Harttmk^  4lv^ 
43. 
C5)  Martin  v.  NcrfiA,  J  H.  B. 

52S. 
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proceedings  under  it,  with  proof  that  the  banktupt  sub-  Cffphmt^^ 
fflitted  to  it}  is  sufficient  evidence  agaii^t  him,   of  his  ^"^^ 
haTing  been  a  bankrupt  under  the  first  commission.  (1)  under  a 
And  the  onus  then  lies  on  the  bankrupt  to  prove,  that  his  ^^^^ 
estate  has  uctuMy  paid  \S$.  in  the  pound  under  the  second  non,  what 
commission  (3) ;  for  mere  proof  of  the  probability  of  this  is  ^^'^P^ 
not  sufficient.  (S)     When  indeed,  under  the  former  law,  a  prove, 
judgment  creditor  had  recourse  to  a  scire  facias  against  a 
certificated  bankrupt  under  a  second  commission,  in  order  to 
obtain  execution  against  his  effects,  the  plaintiff  was  obliged 
to  arer,  that  the  bankrupt's  estate  had  not  paid  155.  in  the 
pound — because,  in  a  scire  facias^  the  plaintiff  must  state 
every  thing  t:hat  entitles  him  to  recover  (4) — though  it  seema 
that  the  plaintiff  was  not  bound  to  prove  that  negative.  (5) 

Where,  on  the  defendant's  pleading  his  bankruptcy,  issue  What 
is  joined  on  the  fact,  whether  he  has  been  discharged  or  ^jf*^^  * 
not  under  a  Jbrmer  commission,  —  the  plaintiff  must  show,  prove  to 
that -the  defendant  obtained  his  certificate  under  that  com-  ^^^t  it. 
mission,  either  by  the  regular  proof  of  it,  or  by  secondary  ^^^ 
eridence  after  notice  to  produce  it.    The  defendant's  affi-  evidence 
davit  of  conformity  under  the  first  commission  would  be  ^15c"^ 
good  secondary  evidence,  if  (after  notice)  he  fiuled  to  pro« 
duce  the  certificate ;  but  it  would  be  insufficient  without  such 
notice.  (6)     If,  however,  after  notice  to  produce  the  former 
certificate,  the  defendant  does  not  produce  it, — it  is  sufficient 
evidence  of  the  allowance  of  it  by  the  Lord  Chancellor,  if 
witnesses  state,  that  they  were  'employed  by  the  bankrupt 
to  solicit  the  certificate — and  that,  looking  at  their  books, 
they  have  no  doubt  it  was  allowed  (7)  by  the  Lord  Chan* 
oellor.     But  the  book  kept  in  ,the  office  of  the  secretary  of 

(1)  HavUand  v.  Cook,  5  T.  R.        ^4)  GUI  v.  Scrivem,  7  T.  R.  27. 

655,  is)  Per  Lord  Alyanley,  s  Bof.  ■" 

(2)  Jelfs  V.  BaUardy  I  Bos.  &  P.    &  P.  187. 

467.     Edmonson  v.  Packer^  3  Bos.  «  (6)  Graham  v.   Grill,  4.  Camp. 

Sc  P.  187.      Gregory  v.   Merton,  282. 

sEsp.  195.  (7)  Henry  v.   Leigh,  3  Camp. 

(3)  Coverfy  v.MorUy,  16£ast,  499. 
225. 
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OfpttmA'    bankniptiy  in  which  entries  are  made  of  the  aUowanoe  of 
*^"'         the  certificate,  is  not  secondary  evidence  of  the  allowaixx, 

in  the  absence  of  the  clerk  who  made  the  ^itiy.  (1) 
Where  Where  judgment  was  obtained  against  a  defendant  wiio 

^'AQ^P^  had  omitted  to  plead  his  bankruptcy  through  the  ncgieck 
to  plead  of  his  attorney — and  it  was  a  &ir  case  cm  the  part  of  the 
^  ^^^^^  defisndant, — the  Court  of  Common  Pleas  s^  aside  tfaejadg- 
menty  in  order  to  let  in  the  plea  of  bankruptqry  obserriiig, 
that  it  would  be  cruel  to  charge  the  bankrupt  from  such 
or  to  pro*  neglect  (2)  But  where  a  bankrupt,  after  pleading  his 
uDon  Uie  bankruptcy,  neglected  to  produce  his  certificate  upon  the 
tnal.  trial,  and  a  verdict  was  obtained  against  him, — the  GNnt 


of  Chancery  would  not  assist  him  by  granting  him  an  ia- 
junction.  (3) 
Cons^  In  a  case,  where  the  defendant's  bail  became  fixed,  is 

to^fl?  ^  consequence  of  his  omitting  to  plead  his  bankruptcy,  the 
Court  of  Common  Pleas  refiised  to  set  aside  the  proceed- 
ings against  them,  saying,  tliat  it  was  the  duty  of  the  baii 
to  watch  the  proceedings  against  their  principal ;  and  thai 
they  were  in  all  cases  bound,  or  benefited,  by  the  dcbioe 
which  he  makes  (4)  to  the  action.  But  diis  case  has 
never  been  acted  upon  in  the  Court  of  King^s  Beixh, 
where  the  general  rule  is,  that  wherever  the  bankrupt  is 
entitled  to  his  discharge,  the  Court  will  relieve  the  bail,  od 
motion  for  entering  an  exoneretur  on  the  boil-piece.  (5) 
Where  the  proceedings  in  an  action  on  the  bail-bond  weit 
stayed,  and  the  defendant  in  the  original  action  afterwards 
pleaded  the  general  issue,  and  subsequently  a  plea  of  bank- 
ruptcy puis  darrein  continuance  —  there  being  no  aflSdivit 
that  the  application  to  stay  the  proceedings  was  made  on 
the  part  of  the  bail, — the  Court  of  King's  Bench  set  aade 
the  latter  plea,  and  restrained  the  defendant  to  bis  plea  of 

(1)  Henry  v.  Leigh,   3  Camp.  (4)  Ckarke  v.  Hoppe,  3  Taunt. 
499.  46. 

(2)  ^ooftfv.G^,  1B0S.&P.53.  (5)  Todd\,  MajtfMd,3B.&C. 

(3)  Lmgardy.  HMerUon,  1  Rose,  222. 
460. 
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the  general  issue — on  the  ground,  that  when  the  proceed*  Cfpleud- 
logs  were  stayed  in  the  action  on  the  bail-bond,  it  was  in-  ^^ 
tended,  that  the  defendant  should  only  question  the  validity 
of  the  original  debt.  (1)  The  plea  of  bankruptcy  also  is 
given  only  to  the  bankrupt  himself:  bail,  therefore,  cannot 
plead  the  bankruptcy  and  certificate  of  thetr  princtpal  in  an 
action  brought  against  them  ;  but  must  either  apply  to  the 
Court  for  summary  relief  by  motion,  or  proceed  by  auditd 
querela.  (2) 

On  the  production  of  the  certificate  in  evidence,  the  in-  Registfyof 
dorsement  thei*eon,  purporting  to  be  signed  by  the*  proper  f***^***^ 
officer  at  the  bankrupt  office,  will  (without  any  proof  of  prored. 
sach  signature  (S) )  be  admissible  evidence  of  the  certifi^ 
cate  having  been  duly  entered  of  record,  pursuant  to  the 
requisitions   of  the   95/i  and   96th  sections  of  the  new 
statute. 

The  cMovxtfice  of  the  certificate  needs  no  proof;  for  the  Allow- 
Judges  take  judicial  notice  of  the  hand-writing  of  the  Lord  ^^' 
Chancellor. 


Section  VIII. 
Of  Discharging  a  certificated  Bankrupt, 

By  section  126.  of  the  new  statute  (as  we  have  already  Bankmpfc 
seen)  it  is  provided,  that  where  the  bankrupt  after  the  5?2h^_^ 
allowance  of  his  certificate  is  arrestbd  for  any  debt,  claim,  on  com- 
or  demand,  proveable  under  the  commission,  he  may  be  ™<w*b«il. 
discharged  upon  common  bail.    And  if  he  is  taken  in  exe- 
cution, or  detained  in  prison  for  such  debt,  where  judg- 
ment has  been  obtained  before  the  allowance  of  his  certifi- 
cate, any  Judge  of  the  court  wherein  the  judgment  has 
been  obtained  may,  on  the  bankrupt  producing  his  certi- 

(1 J  Dawson  v.  Levij  4  B.  &  A.  450.    DonmeUy  v.  Dunn^  1  Bos.  & 

249.  P*  45. 

(2)  WiUker  v.  GibleUy  SBI.SIS.        (s)  SeoHon  96.;  and  see  post. 

Beddame  v.  Holbrooke^  1  Bos.  &  P.  Chap.  XVIII.  title  «  Evidenc«^" 
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ficatey  order  the  otScet  to  diadiarge  him  withoat  exacting 
any  fee. 

The  officer,  however,  who  arrests  the  bankrupt,  has  so 
power  to  dischai^  him  without  the  order  of  a  Judge;  aod 
therefore,  where  a  bankrupt  taken  in  execution  prodooed 
his  certificate  to  the  officer  and  demanded  his  dischaigei 
with  which  the  officer  complied,  the  Court  refused  to 
stay  proceedings  in  an  action  against  the  sheriff  bt  an 
e8cape.(l) 

The  Court  will  not  discharge  the  bankrupt  upon  com- 
mon bail,  if  it  appears  that  the  certificate  was  bblaiiMd  by 
ficand  (2) — or  that  the  bankrupt  has  been  guil^  of  any  de> 
oeption  (S)  —or  if  the  certificate  is  seriously  meant  to  be 
disputed*  (4)     But  in  a  case  where  an  attorney,  who  had 
obtained  his  certificate  under  a  commission,  descriUi^  his 
as  '^  a  dealer  and  chapman,'*  was  arrested  for  a  debt  pay* 
able  before  the  commission  issued — though  the  pkbuuff 
swore  that  he  did  not  know  that  the  defendant  was  tha 
penon  mentioned  in  the  commission,  and  that  he  intended 
to  dispute  the  validly  of  it  on  the  ground  of  fraud, — the 
Court  of  Common  Pleas  nevertheless  ordeiaed  the  bank- 
rupt to  be  discharged  on  common  bail,  as  the  plaindff  had 
not  stated  the  nature  of  the  fraud,  nor  nhen  he  disoovend 
its  existence.  (5)    The  Courts,  however,  will  sometinies 
when  they  think  it  necessary,  instead  of  dischargii^  the 
bankrupt  in  a  summary  way,  direct  the  commission  to  be 
tried  on  a  feigned  issue  (6) ;   and  the  same  thing  also  has 
been  done  against  the  bail,  where  the  validity  of  the  certi- 
cate  has  been  contested.  (7) 

In  cases  where  execution  had  been  taken  out  againsl 
the  goods  of  a  bankrupt,  and  executed  after  the  allowaaoo 


querM, 


(1)  Skenooodr.  Benton,  ATtamt. 
681. 

(2)  FMC0N/V.  J9ftufjf,  SH.B.1. 
(s)  Sowley  v.  Jona,  2  Bl.  795. 
(4)  Staeey  v.  F^^ederici,  S  Bos. 

&  P.  390.     Nowert   v.    Cofman, 
Buck»  5. 


(5)  Kenq>  t,  KeviBe,  sMoote* 

91. 

(S)  Yeo  V.  AUen,  Tidd.   Pne- 

915, 
(7)  WooUerY.Leiceder.sTmiat, 

75.  •• 
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of  the  certificate,  it  was  formerly  held,  that  a  Judge  had 
DO  authority  to  discharge  the  execution  upon  motion,  and 
that  the  bankrupt,  to  obtain  reliei^  must  resort  to  an  auditd 
querela,  {i)  But  the  modem  practice  appears  to  be,  for 
the  Courts  to  interpose  in  a  summary  way  in  aU  cases, 
where  the  party  would  be  entitled  to  relief  on  an  auditd 
querdd.  (2) 

A  certificated  bankrupt  is,  also,  entitled  to  be  discharged 
from  custody,  though  his  imprisonment  is  in  the  nature 
of  a  contempt,  in  not  obeying  the  order  of  the  Liord  Chan- 
cellor made  in  a  previous  matter  of  bankruptcy — that  is,  if 
such  order  is  for  the  payment  of  money  by  him,  which  could 
be  proved  under  his  commission.  (S) 

It  has  been  su^ested,  that  bankruptcy  and  certificate  is 
no  ground  of  discharge  of  a  prisoner  in  custody  on  a  capias 
vtlagaHim{^)\  though  it  is  somewhat  difiicult  to  extract 
such  a  position  from  the  very  confused  report  of  the  case, 
which  is  cited  as  an  authority  for  it. 

As  to  the  discharge  of  a  bankrupt,  when  he  b  arrested 
upon  a  new  promise  to  pay  a  debt  barred  by  the  certifi«* 
cate,  see  the  following  section. 

Where  a  joint  action  is  brought  against  a  bankrupt 
(who  has  obtained  his  certificate)  along  with  other  defend- 
ants, the  bankrupt's  name  will  be  struck  out  of  the  pro- 
ceedings, unless  he  is  indemnified  by  the  plaintiff  (5) 

Cl)  Caicraft  7.    5imifi,  Barnes,       (5)  Ex  paste  Eieke^  1  G.  &J. 
204.    Athdovm  v.  Fiiher^ihid.  S06.     tei . 
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bankrupt 
jointly 
sued  with 
others. 


CaUenr.  Meyrick,  lT.R.361. 

(2)  Utter  ▼.  MundeUy  1  Bos.  & 
P.  4S7.  5  BI.  Com.  406.;  and  see 
Anon.  1  Salk.  93.  and  Wicket  ▼. 
Cremer^  1  Ld.  R.  439.  1  Salk.  S64. 


(4)   Beauchamp 
3  Taunt.  141. 


T.     Jhmkmtf 


(5)  Ex  parte  Read^  I  Rose,  460. 
1 V.  &  B.  346. 
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Section  IX* 
Of  the  Bankrupt's  Liability  on  a  new  Promise. 

Though  a  bankrupt  is  discharged  by  his  cerdficste  fioa 
all  debts  due  at  the  time  of  the  commission,  he  j^  ddll 
make  himself  liable  on  a  new  promise  to  pay  anj  one  of 
those  debts ;  for,  though  all  legal  remedy  of  the  cn&ic  is 
taken  away  by  the  statute,  the  debt  itself  is  dearly  not  ex- 
tinguished in  conscience ;  and  every  honest  roan,  as  Loid 
Mansfield  observed,  would  discharge  all  debts  oving  \s] 
him  at  his  bankruptcy,  if  he  afterwards  had  it  in  bis 
The  pro-     power  to  do  so.(l)     But  it  is  now  provided  bydtooor 
nowbe7n    ^^^^^  (section  131.)  that  such  promise  mustl&e  in 
writing,       in  order  to  bind  the  bankrupt ;  and  it  must  also  be 
b"^th'^^  signed  by  himself,  or  by  some  person  lawfully  authotiscd  i 
bankrupt,    writing  by  him. 

A  plaintiff       The  existence  of  the  debt  in  faro  conscientiee  is  a 
d^*Ure"*^    cient  consideration  for  the  bankrupt's  promise  to  p^ik; 
the  on-       and  indebitatus  assumpsit  will  lie  against  him  on  the  OB^ga^ 
^^A^^^'    consideration,  to  which  the  certificate  will  be  no  bir(t}; 
neither  need  the  plaintiff  declare  specially  on  smk  Bcv 
promise ;  but  it  will  be  sufficient  for  him  to  dedafi^fBBe* 
rally,  and  give  the  subsequent  promise  in  evidence*^ 
Security  The  bankrupt,  also,  may  after  his  bankruptcy  ghi^scre- 

b^ruDt  ^^^  {"^fho  does  not  come  in  under  the  commission)  .s^diA 
after  hu  security  for  the  whole,  or  for  part  of  his  debt,  whioh  wiDM 
ftv?™^t  ^  barred  by  his  certificate*  As  where  a  bankrupt,  whawft 
of  a  debt  indebted  to  the  plaintiff  upon  two  notes  for  6SL  9&  ^9^ 
wdprcived^  (which  were  not  proved  under  the  commission),  voluntarily 
proposed  to  secure  to  him  the  payment  of  67^  in  sati^fiuticm 
of  his  debt,  if  he  would  take  up  the  two  notes,  and  canbd  and 

(1}  Per  L(L  M.  2  Cowp.  548.    205.     H^tfiwiw  v.  Xy^r,  Pteake,  6S. 
Per  Ld.  Hard,  l  Atk.  ^56.  DiUon  ▼.  BaUey,  at.  Cowp.  549. 

(2)  Penn  v.  Beimeti^  4  Camp.        (9)  Ibid. 


• 


4  . 


f 


> 


£>ce  fe^lH^;  —  It  wa^^b^^  un^r  jbese  ^arcuQistwodsy 


by,3dibra 

tjb^  ;:  ^al^il||^giDltfi)B(  piy  As  to  pd^. 

'y'^nri^  yin>  JMSepiotttikle  ||p4«c.  ihe^  cdwBussion^  i||2?«t  on 
j^^  IjM^^  ^^i(tifa0/^ —  k  mil  beju)  «diiM»-  'a  b<md'^ 

■  |e  |H:}A(UDal  ^  Jj^eo  du^and  b\(B  will  «^^^- 

^t)  w  squall vbu^n| to  tbe  hajoi^i^ tlbo^^ »V>**«.S&v 
^^^***'/l|  o^jajpfifil^  cmifio|Lte  ;*  aQd|^Hdi  pwomtftell^bu  made 

P^  •oAi  certificate '^     V^Uiin^i  ah^irwards.  (4)  ^^^^^^ 


c$dti%ate 


^^t^tayL|d  was^beid  Jio  b^  to  w  action  on  ^  f  •  - 
A  ^vmdflt^^iiff^^  at  ttie 


^^dntiffaifiivl  a'''o;)inB)is8i({iv-  ^f  hlnbrupt  iswed 
d|>^  mkif ai^r  -^i V>  * Ui  9faer  na  regain  his 
irwK:  tiS  pUbtiv  ftJibod  aJidiftamini:  of  attorney 


.-*. 


^p)pldti7^j|b^  fnd  ^arriinf;p{  attorn^ 


Hm  c^fyecatewas  neia  to  Demo^mr  to  tne  pfaintin  s  re«  . 
covecmg: .  for,  the . bdh^ 4^8^ wtirrant  (^ attorney  ^biiqg « 


(1)  ^FyttmonV.  ^etil^fiy  2Cowp/    .  (4)  Moiert!  jrSMorgan,  ^Esp, 

<3)  Eiffmrte  ITttiifp,  f\ik^2S6.        (5)  ^rury/J^roAaas  1  Biiig.9il.  ^c 

(3)  i&oj9  V,  Broum^  Dougfl  92.  .^        •     ;;, 

.  ^    ♦    •*         '   '  sal  ! 


# 
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LkAim^  given  to  procure  the  defisndan^s  ]iberty»  the  old  ddit  became 
prmmit.      ^bei^by  extinguished,  and  it  was  considered  to  be  a  new 

debt  ( 1 )  arising  upon  a  new  consideratioKi.    But  any  trans* 

action  of  this  nature  will  of  course  be  invaiid,  if  the  object 
is  to  obtain  a  creditor's  signature  to  the  certificate  {2\  or 
to  dissuade  him  from  exposing  the  allowance  of  it  bj  the 
Lord  Chancellor. 
As  to  a  In  a  case  where  a  bankrupt,  after  obtaining  his  certifi- 

^^^^^2r^  cate,  said,  "  the  plaintiff  should  be  no  loser^  hd  tkai  he 
MolwU^^to-  'nould  pmf  when  he  was  able"  —  two  of  the  Judges  held, 
™^-  that  this  was  a  conditional  promise,  and  that  the  plamtiff 

ought  to  have  shown  that  the  defendant  was  able  to  pajr : 
but  Lord  LotighUHtMigh  thought  it  amounted  to  an  abn- 
General       bde  promise.  (S)     General  declarations,  however,  by  the 
dollar-        bankrupt,   ^  tliat  fie  would  pay  every  body^  and  thai  kis 
Bufiicient.    ^ficts  would  pay  205.  in  the^ pound  {^)^  are  not  suffideotly 
.  precise  and  positive  to  bind  the  bankrupt  by  a  new  pro- 
mise, which  should  be  in  itself  express,  distinct  (3),  sod 
unequivocal.     And  a  subsequent  promise  to  pay  a  pronis* 
sory  note,  which  had  been  given  to  a  creditor  by  way  of 
fraudulent  preference,  is  a  promise  without  consideratioB, 
and  will  not  therefore  support  an  (6)  action. 
As  to  Mar        Where  a  certificated  bankrupt  was  arrested  for  ao  old 
uTttt^D     ^^  contended  to  have  been  revived  by  a  new  pronise* 
subse^u^  namely,  to  **  pay  when  he  was  able,''  —  the  Court  of  KiiiK*s 
prooiisc.      Bench  discharged  him  upon  common  hail ;  Lord  Mans- 
field observing,  that  to  keep  a  man  in  prison  upon  a 
sdentious  obligation,  would  be  taking  advantage  of  his 
scientiousness  to  use  it  against  all  conscience.  (7)    Aodin 
a  recent  case,  the  Court  has  acted  upon  the  same  princi- 
ple, where  the  bankrupt  was  alleged  to  have  made  erea  an 


(1)  Birch  V.  Sharland^  1  T.  R.  (5)  FUfming  v.  Ha^,  1 
715.  370. 

(2)  See  ante,  S67.  569.  570.  (6)  CoohtkoU  v.  Bemitlt,  S  T.  R. 

(3)  Befford  V.  Stumdcr*^  2  H.  B.  763. 

]  16.  (7)  Bailey y,  Diliom,  sfiurr.  73ci 

(4)  Lifnbwf  ▼  WeighlmaH,  5£sp.  Ford  v.  ChUtuHy  2  BL790. 
198. 
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absoiuie  promise  to  pay  the  debt,  the  Chief  JuBtioe  saying,  LiaiiShf  ^ 
^  that  it  was  a  question  for  the  jurtfy  whether,  or  no^  the  ^J!!onye. 
*^  bankrupt  has  made  himself  liable  by  a  new  promise ;  and,*  " 

^  until  they  have  decided  that  question  against  him,  he  is  en^ 
^  titled  to  be  discharged.''  (1 )  The  like  principle,  also^  has 
been  adopted  by  the  Couft,  where  an  insolvent  debtor  has 
made  an  absolute  promise  to  pay  a  debt  oontracted  prior  to 
his  discharge  under  the  insolvent  act*  (2)    The  Court  of 
Exchequer  however  have  determined,  that,  when  the  pro- 
mise of  the  bankrupt  to  pay  is  absdutej  the  bankrupt  may 
be  arrested  (S) — on  the  principle,  as  it  seems,  that  where 
the  debt  is  campleiefy  revived  by  a  subsequent  promise  to 
pay  it,  all  its  l^al  incidents  are  also  revived;  one  of  which 
is,  the  right  of  the  creditor  to  hold  his  debtor  to  bail. 
This  judgment  is  professed  to  be  founded  on  the  authoriQr 
of  two  old  cases  in  thB  King's  Bench,  in  one  (4)  of  which  the 
point  appears  ^to  be  so  decided :  —  but  in  the  other,  (5) 
the  Court  merely  refused  to  set  aside  an  execution  against 
the  goods  of  a  defendant,  who,  having  been  discharged 
under  the  insolvent  act,  gave  a  note  for  a  part  of  the  debt  not 
paid  under  the  assignment  Moreover,  the  reasons  assigned 
by  the  Court  of  Exchequer  for  its  judgment,  it  must  be 
confessed,  do  not  appear  to  bis  very  tenable;  -—  for  the' debt 
cannot  be  said  to  be   **  conq>letely  revived^*'  until  a  jury 
have  found   it  to  be  so ;  and  the  mere  allegation  of  the 
plaintiff'  in  his  qffidamt  to  hold  to  bail  can  never  be  con- 
tended to  amount  to  any  evidence  of  such  absolute  revival. 

Where,  a  bankrupt  promised  a  creditor  to  pay  him  a  sum  What  act 
certain,  in  ccMisideration  that  he  would  not  come  under  the  ^tor^HjT 

(1)  PeerM  v.  Gadderer^  1  B.&C.  595.    THmer  v.  Sdumbergy  9Str. 

11^.    The  words  of  the  126M  tecf  1S33.  sed  vide  contra,  norton  ▼. 

turn  are  also  extreniely  strong,  viz.  Moggridge,  6  Taunt.  563. 

"  any  bankrupt,  who,  after  his  cer-  (3)  Blaekhowrn  v.  Ogle^  8  Pri. 

tificate  flhali   have  been  allowed,  526. 

shall  be  arreated  for  any  debt  made  (4)  Brew  v.  Jefferie*^  Hil.  T. 

proveable  under   the  commission,  1786.    8  Pri.  531.    1  Tidd.  Prac. 

shall  be  discharged  upon  common  231. 

bail."  (5)  Bett  v.   Barker,   Mich.  T. 

C2)  Wilson  V.  Kemp,  3  M*  &  S.  1782.    8  Pri.  533. 
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XiiM^     oommiasion  -—  and  the  creditor  afterwards  petitioned  the 

jrrwnir      I^rd  Cbanoellor  against  the  allowanoe  of  the  bankrnpl^s 

■  certificate  -~  this  was  held  to  be  «  waiver  of  the  agiee- 

^ofdie    ment — and  that  the  creditor  was  thereby  deprived  of  all 

dttim  to  any  benefit  which  he  iinigbt  have  otherwise  derifed 

under  it;  for,  by  opposing  the  bankmptfs  certificate,  the 

creditor  had  been  guilty-  of  mala^fida,  in  deGeatiDg  the 

object  of  the  agreement  by  an  act  which  was  totally  idood- 

sistentwithit.(l) 

(1)  Cotti  V.  Looeit,  1  Esp.  282. 
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OF  PARTVSRS. 


Sect.  1.  Ofihe  I^gict  <tf  Bankruptof  genendfy^  at  iothe 
BdcUian  between  Partnersg  and  kereim  more 
particular^  ^  the  BfffBct  ^  a  separatb  Cam* 
misnon  against  one^  or  more^  qfihe  Partners. 

2.  What  is  joint,  and  what  separate,  Property 
under  a  joint  or  separate  Commission* 

S.  What  is  a  joint,  and  what  a  meparats,  Debt. 

4.  Of  Prot^  bjf  joint  Creditors  against  the  joint 

and  separate  Estates* 

5.  Of  Protf  tysiLPARATK  CvEDrrosL^  under  a  Joint 

Commission. 

6.  Of  Proof  by  Creditors  holding  Joint  and  several 

Securities  g  and  herein  of  the  Creditor's  Eleg- 
TIOK  against  the  jcintf  or  separatef  Estates^ 
?•  Of  Proqf  between  Partners^  and  dffferent  Firms 
coagxising  one  general  Partnersh^ 

As  to  the  effiact  of  a  secret  Partnenhiis  see  ente^ 
<<  Beputed  Ownership^'  418. 

And  as  to  the  right  of  one  Partner  to  his  AOawanee  nnder 
a  Joint  dommimmh  see  antCt  dumpier  XIII.  ^^  Of  the 
Bambrupen  Alkmance.** 


Having  in  a  former  Chapter  (1)  considered  the  mode 
aad  efiect  of  suing  out  both  a  Joint  Commission  against 
partnen^  and  a  separate  Commission  against  one  or  more 


(1)  Ante,  Ch.  V.  8. 4. 
s  s  S 
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members  of  a  partnership,  it  is  proposed  in  this  Chipter 
to  inquire  in  what  manner  a  joint,  or  separate^  commissuD 
affects  the  joint  and  separaJte property  of  the  paitners; — ani, 
afterwards,  to  ooniider  the  right  of  proof  by  the  joinl  ^ 
separate  creditors  of  the  partnership,  as  well  as  that  betwees 
the  separate  estates  of  the  partners  themselves ;  this  bang 
a  branch  of  the  subject,  which  it  was  thought  too  ocHopla 
in  the  present  treatise  to  include  under  the  general  title  of 
proof  qf  debts.  The  division  of  the  subject  matter  intended 
to  be  discussed  may,  it  is  conceived,  be  convouendj  v- 
ranged  under  the  foregoing  heads. 


Section  I. 

Of  the  Effect  of  Banht^tcy  generally,  as  to  the  Rdaim 
between  Partners;  and  herein  more  particularbf  of  tk 
Bffect  of  a  separate  Commission  against  one^  or  more,  ^ 
the  Partners* 

EfSbtt  of        A  joint  commission  against  partners,  ibilowed  by  as 

■i^K^""  assignment  of  the  estate  and  eflbcts,  puts  an  end  of  neces^ 

81^  to  the  entire  partn^^hip ;  as  all  the  joint  stock  anI 

eflfects,  with  which  the  trade  could  be  carried  on,  become 

E^ctofa  thenceforth  vested  in  the  assignees.     And,  in  the  sane 

Sr^^SZ     manner,  a  separate  commission  BffinsXone partner^  follovcd 

flion  as  to    by  an  adjudication  that  he  is  a  bankrupt,  determines  the 

^^^^^    partnership  also,  as  to  Aim,  and  avoids  all  his  acts(l)  b(m 

the  day  of  the  bankruptcy.     It  amounts  in  bxt  to  a  serer- 

ance  of  the  joint-tenancy  subsisting  between  him  and  tbe 

other  partners  (2) ;  and  his  assignees  become  theocefbith 

tenants  in  common  with  the  solvent  partner  in  all  the 

partnership  effiacts.     But  they  cannot  sue  for  any  debts  or 

(1)  ThwimonY.  Frere,  ie£ait»        (a)  Bwrktr  ▼.  G<HMr^  H  Vtf- 
418.    Hague  v.  RoUcMUm^  4  Burr.    78.    Ex  parte  Smiik^  5  Ves.si^ 
9174. 
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effects  of  the  pRitnership^   without  joiDing  the  solvent  ^fictof 
partner  as  a  pUuntiff  in  die  action  (1),  or  his  personal  ruptcv. 

rqiresentatives (2)  in  the  event  of  his  death;  for  the  as-    

sifpees  of  the  bankrupt  partner  take  the  partnership  pro- 
perty, subject  of  course  to  all  the  rights  of  the  solvent 
partner.  (S)  A  $epar(fU  oomolission,  indeed,  against  one 
partner  so  completely  dissolves  the  partnership,  that  in  a 
case^  where  a  solvent  partner  after  the  act  of  bankruptcy 
of  his  co-^Murtner  indorsed  a  bill  in  the  name  of  the  firm. 
Lord  EUlenborough  ^d,  that  an  action  could  not  be 
maintained  by  the  indorsee  against  the  two  parinen  as  in- 
dorsers;  for  that  at  the  time  of  the  indorsement  the  bank- 
rupt partner  had  no  longer  any  interest  in  the  bill,  and 
was  inoqmble  of  exercising  any  act  of  ownership  over  it, 
the  partnership  having  then  ceased  to  exist.  (4) 

With  respect  to  the  validity  of  acts  done  by  the  soheni  E^^ect  of 
partner,  in  the  disposal  of  the  partnership  property  after  ^^^ 
the  act  of  bankruptcy  of  his  co-paryier,  there  seems  to  be  sion  as  to 

some  difference  between  the  decisions  at  law,  and  those  in  !^]^. 

partner. 

eqiuijf  end  bankmplcy.  At  law^  it  has  been  holden  that  Decisbm 
such  a  transfer  of  the  partnership  property,  for  a  valuable  at  law. 
oonsideratbn  and  without  fraud,  is  valid  against  the  as- 
signees—*  on  the  ground  that  the  purchaser,  or  person  to 
whom  the  property  is  transferred,  thereby  becomes  a 
tenant  in  common  with  the  assignees  of  the  chattel  or  pro- 
perty so  transferred — itnd  that,  as  one  tenant  in  common 
cannot  sue  another,  so  neither  can  the  assignees  in  this 
case  bring  an  action  of  trover  to  recover  the  property 
badt.  (5)  In  the  absence  of  fraud,  indeed,  it  seems  that 
by  such  a  delivery  the  wlkde  legal  property  is  trans- 
ferred (6) ;  though  Lord  Kenyon  is  reported  to  have  rnled 

(1)  Eckhardt  v.  fVUton^  sT.R.        (5)  FoxY,HatUmry,supnLSnuih 

140.  V.  Sioket,  1  East,SS3.    SmUh  v.* 

M  Fogy*  Hanbury,  Cowp.448.  ChieU^  ibid.  568.;  and  see  Ranu- 

(3)  Ibid.  bottom  Vi  Cator,  1  Star.  228. 

{4)  Bamtbottomv.Lewi$,lCaaap.       (6)  Per  Lord  K.,   1  East,  569. 

1379.     5.  P.  Tkomaton  ▼.  JF^rere^  Per  Bayley  J.  5  M.  &  S.  S4S. 
supra;  and  see  Abel  v.  Suiton,  3  Bsp. 
108.    1  Camp.  281.  note  (b). 
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^•fAof    <iBo6at^mlVftt^  thalitwasonlygoodibramofia^.  (1)  II 
rt(0<^.       l^'^  ^^^'^  h&sfi  more  recently  decided,  tbat  the  cuwDfluHaiioe 

of  the  solvent  partner  having  notice  qfihe  act  cf  bamkniftcg 

makes  no  difference  in  the  case;  for  where  a  s<4vent  partner, 
knowing  of  the  act  of  bankruptcy  of  his  oo-partner,  pro- 
cured a  debtor  to  the  partnership  to  give  his  bOl  in  part 
satis&cdon  of  the  debt^  and  then  indorsed  it  to  a  creditor 
in  payment  of  the  residue  of  his  demand  on  the  partner- 
ship,— such  a  transaction  was  held  good  against  die  as- 
signees of  the  bankrupt  partner*  (2)  In  this  case,  certain 
principles  were  laid  down  by  the  Judges,  which  seem  to 
throw  great  light  on  this  sulject,  that  was  previoasly  in- 
Yolved  in  no  small  degree  of  obscurity.  It  was  observed 
by  Lord  EUenboroi^,  that  though  for  fiitore  pnrposes 
the  act  of  bankruptcy  operates  tfs  a  dissolution,  so  as  to 
prevent  the  scrfvent  partner  from  dealing  with  the  partner^ 
ship  property  to  the  same  extent  as  if  the  partnership 
continued,  yet  that  he  has  clearly  ~a  lien  on  the  joint  fiuds 
in  his  hands,  in  respect  of  all  claims  which  were  amsim 
mate  at  the  time  of  the  bankruptcy : — and  that,  where  die 
solvent  partner  applies  part  of  those  funds  in  satisfiictioD 
of  such  a  daim,  the  assignees  cannot  bring  an  acdon 
against  the  person  to  whom  such  innds  have  been  so 
transferred;  at  any  rate,  not  until  the  partnership  aoKNmt 
is  takoi,  and  it  is  ascertmned  whether  the  assignees  are 
entitled  to  recover  a  balance  against  theaolvent  partner. 
For  to  entertain  such  an  action,  his  Lordship  adilBd, 
would  be  pregnant  with  all  the  ineonvenienoes,^  that  wooU 
attend  an  action  upon  an  unliquidated  accoont  between 
partners.  Mr.  J.  Bayiey,  too,  in  hb  judgment  very  fa^ 
eiUy  points  out  the  many  diffleultiea  that  would  eoaae^  if 
the  power  of  the  solvent  partner  to  dispose  <^  the  partner- 
ship eflfects  (in  payment  of  a  partnership  debt)  ceased  fay 
tfie  bankruptcy  of  the  other  partner;  and  the  present  Lord 

0)  WhUweilv. 7%ompton,lEisp,     .  (^  Harvey  i,  Crkieti,  5  M.  & 

12.  S,  556.      ' 
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C.  J.  Abbott  (who  took  a  part  in  this  decision)  said,  that  if  -Bj^  of 
a  solvent  partner  is  not  thus  at  liberty  to  apply  the  partner*  ^wtit^. 

ship  fondsy  he  might  be  mined  in  the  midst  of  abundance 

of  pn^rty  capable  of  paying  all  the  debts ;  and  the  ore? 
ditors,  also^  would  be  compelled  to  wait  until  such  time  as 
assignees  are  chosen,  and  it  is  their  pleasure  to  make  dis- 
tribution. 

It  is  difficult,  however,  to  reconcile  the  following  judg*  Decuions 
ments  of  Lord  Eldon  with  this  doctrme  of  the  Court  of  ^  ^"^^y* 
King's  Bench  i  and,  more  especially,  what  he  is  reported  to 
have  said  in  one  case(l),  namely,  that  aU  transactions 
aflecling  the  joint  property  are  overreacked  by  the  prior  act 
of  bankruptcy  of  one  of  the  partners.  In  the  first  of  these 
cases,  where  a  bill  was  filed  by  the  assignees  of  a  bankrupt 
partner  for  an  injunction  against  a  joint  creditor,  who  had 
a/ier  the  act  of  bankruptcy,  though  b^bre  the  commission, 
attached  the  partnership  goods  in  the  Lord  Mayor's 
Coort,  Lord  Eldon  granted  the  injunction  •— upon  the 
principle,  that  a  separate  ooomiission  severs  the  joint- 
tenancy,  and  vests  the  bankrupt  partner's  share  of  the 
joint  property  in  the  assignees,  by  relation  from  the  act  of 
bankmpti^.  (2)  And  the  same  order  was  made  in  another 
case  of  a  similar  description,  where  the  joint  creditor  had 
even  obtained  judgment  in  the  attachment  (3) — his  Lord* 
ship  expressing  hb  opinion,  that  if,  after  an  execution 
agiainst  one  partner,  a  commission  of  bankruptcy  issues 
against  him  upon  an  act  of  bankruptcy  antecedent  to  the 
execntion  executed,  whatever  may  have  been  taken  under  the 
execution  becomes  by  relation  the  propeity  of  his  assignees, 
to  be  applied  among  all  the  joint  creditors  exacdy  as  the  ap- 
plication is  made  in  bankruptcy*  And  he  afterwards  acted 
upon  this  opinicm  in  a  subsequent  case^  where  joint  eflfects 
had  been  taken  in  execution  after  an  act  of  bankruptcy 
committed  by  one  of  the  partners  —  in  which  he  held,  that 

(0  Barker  v.  Goodmr,  11  Ves.        (5)  Dutton  y»  MorrtKn,  17  Ves. 
78.  193.  lRosey815. 

(9)  Ibid. 
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Effeetof 

bank-' 

ruptey. 


Where 
joint  pro« 
petty  at- 
tached in 
the  West 
Indies,  and 
separate 
commis- 
sion in 
England. 


Where  a 
partner 
interested 
in  the  pro- 
JSU,bat 
not  in  the 
properiy. 


the  assignees  were  entitled  to  the  property  so  sdzed(l); 
for  that,  the  partnership  being  put  an  end  to  the  moment 
an  act  of  bankruptx^  was  committed  by  one  of  the  part- 
ners, a  creditor  could  only  take  the  interest  of  that  partner 
subject  to  the  partnership  dealings.  (2) 

l^th  respeCL  to  these  very  opposite  jndgraents  in  Bank- 
ruptcy and  at  Liaw,  there  is  certainly  one  diflferenoe  in  the 
fittts  upon  which  they  are  founded ;  but  it  does  not  seem  to 
be  very  material  for  the  purpose  of  the  argumeot.  In  the 
cases  decided  at  law,  the  creditor  got  possession  of  the  pn>- 
perty  wiih  the  consent  of  the  solvent  partner ;  in  diose  de- 
cided in  equity,  possession  was  obtained  wUhoui  kis  comadj 
but  still  by  due  process  of  law,  in  satbfiictioD  of  a  jast 
debt 

There  is  one  case,  however,  which  has  been  decided  in  a 
court  of  equity,  not  quite  so  much  at  variancse  with  the 
decisions  at  law,  and  in  which  Sir  W.  Grant  determined, 
that  where  a  joint  creditor  of  a  partnership  (prindpalij 
carried  on  in  the  West  Indies)  had  attached  joint  propertj 
there^  the  assignees  of  one  of  the  partners  (who  beoame 
bankrupt  in  England)  were  entitled  only  to  the  snrpbact 
the  property  in  the  hands  of  the  creditor  after  satisfaction 
of  his  joint  debt;  and  this,  upon  the  ground,  that  the  West 
Indian  solvent  partners  couldnotbe  controlled  in  the  manage- 
ment of  their  trade,  or  restrained  by  any  proceeding  here^ 
fiom  paying  and  applying  the  partnership  assets  as  they 
thought  fit.  (S) 

A  partner,  it  has  been  held,  may  have  no  interest  in  the 
properhf  of  the  partnership,  though  he  may  be  interested 
in  the  profits  of  the  concern  —  Sir  J.  Mansfidd  saying,  that 
diere  was  a  clear  disdncdon  between  being  partners  in 
goods,  and  being  joindy  interested  in  adventure*  (4)  A 
transfer  of  the  property^  therefore,  by  such  a  partner  (after 


(1)  In  re  Wat^  1  Ja£.  &  W.  605.        (5)  BridciooodY.Maier.zHiBen, 
(S)  But  see  Heydon  v.  Heydon,    279. 
Salk.  592.  contra.  (^1^^^  Mansfield  C.J.  and  Gtfal» 

J.  5  Taunt.  79, 80. 
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the  bankruptcy  of  the  partner  solely  interested  in  such  Effect  of 
property)  is,  of  course,  void  as  against  the  assignees.  (1)  ^^^^ 
But,  under  a  commission  of  bankruptcy,  the  property  in    ■ 
such  a  case  is,  neyertheless,  administered  (as  to  the  joint 
creditors)  as  belonging  to  all  the  partners.  (2) 

If  one  partner  embezzles  part  of  the  partnership  effects  Where  the 
and  becomes  a  bankrupt,  his  assignees  can  be  in  no  better  ^„1^^^ 
situation  than  the  bankrupt  himself,  taking  only  such  ui^  nas  em- 
divided  share  or  interest  as  the  bankrupt  himself  had,  and  '^ff'^^. 

!_•  It    1       •  I  <!  1.  n  %        %  .        part  of  the 

subject  to  all  the  rights  and  hens  of  the  other  partner ;  they  joint  pro- 
are,  therefore,  entitled  only  to  the  share  of  the  balance  re-  ^^^y' 
nuiining  after  the  partnership  debts  are  paid,  and  after  the 
deduction  of  the  amount  of  the  (S)  embezzlement. 

The  assignees  of  the  bankrupt^  partner  take  by  the  a»*  Ass^nees 
sigamesat  all  the  interest^  which  the  bankrupt  himself  was  ^^^ 
entitled  to  at  the  time  he  became  a  bankrupt.    Therefore,  partner 
where  the  bankrupt  partner  had  advanced  part  of  his  share  ^i^t^  ^ 
of  the  expense  of  an  adventure^  and  gave  his  notes  for  the  interest, 
remainder,  which  did  not  become  due  until  after  the  issuing  however 
of  the  commission  —  it  was  held,  that  the  solvent  |iartners  in  a  joint* 
could  not  (by  discharging  the  notes)  stand  in  his  plaoe,^bttt  adventure, 
that  the  assignees  were  entitled  to  his  full  share  in  the 
profits  of  the  adventure  —  although  the  note  creditors  re- 
ceived only  a  dividend  under  the  commission,  and  it  was 
uncertain  (at  the  time  of  the  bankruptcy)  whether  the  ad- 
venture would  be  attended  with  profit  or  loss,  (4) 

Where  the  solvent  partners  continued  to  carry  on  the  Where  the 
partnership  trade  with  the  capital,  as  constituted  at  the  time  "oi^ent 
of  the  bankruptcy,  —  the  assignees  of  the  bankrupt  partner  oratinue 
were  held  entitled  (beyond  an  account  and  distribution  of  ^*^^^* 
the  stocky*  &C.)  to  a  participation  of  subsequent  profits  made 


(1)  Meyer  v.  Skarpe,  ibid.  S  Vem.  29S.     Goss  v.  Dtfittfioy, 

(3)  Ex    parte  Hmier,  8  Rose^*  OaYies,371. 
3S8.  (4)  SnM  V.  De  Syka^  Cowp. 

(3)   BicAardion     v      Goodmg,    469. 
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Biffed  <f  by  tbe  soWent  partQersy  as  fiff  as  the  fnofits  m^^  htre 
,_iw       been  produced  by  an  i^lication  of  anch  ea^taL  (1) 

^  If  ^ere  is  a  smpliis  under  a  s^arate  oommissioQ  against 

^^^^  the  bankrupt  partner,  the  solvent  partner  may  ajiply  \sj 
partner  as  petition  for  an  acooont  of  snob  surpluSi  and  for  paymeat  of 
^Jj*"""  his  proportion  of  it.  (2) 

£f^of  The  payment  of  a  dividend,  under  a  commission  against 
ra^^^  one  partner,  raises  a  new  assumpsit  by  the  other,  sp  as 
denc^as  to  ^  d^nive  duit  other  partner  of  the  benefit  of  the  statute  d 
solvent        limitations.  (8) 

P"™v«  Where  a  solvent  partner  had  paid  the  other  before  fab 

qaences  of  bankniptqr  a  sum  of  money  to  be  applied  in  dischargie  of 

^'■^^^^P^     a  joint  debt,  and  the  latter  converted  the  money  to  his  own 

^bes*       i>^ — <^^  ^^  solvent  partner  was,  after  the  bankruptqr  of 

ding  joint  die  other,  compelled  to  pay  the  whole  debt  to  the  creditor,— 

'"^^'*^'^'    die  bankrupt  partner  was  held  in  this  case  (by  reason  of 

die  fraud)  not  protected  by  his  certificate,  in  respect  of  die 

Aare  of  the  joint  dd^t  paid  by  his  copartner  (4)  ^ier  the 

bankruptcy.    This  case,  however,  was  dedded  before  Sr 

Samud  RomOly's  act;  which  first  enabled  a  sorety,  paying 

money  after  the  bankruptcy  of  the  prindpal,  to  prove  it  as 

a  debt  nnder  die  commission.    Therefore^  if  snch  a  case 

can  be  conridered  as  divested  otjraud  on  the  part  of  the 

bankrupt  partner,  and  the  solvent  partner  had  an  oppor- 

tuni^  of  proving  under  the  commission,  the  oertilkale 

would  now  operate  as  a  discharge  of  the  claim  of  tfie 

solvent  partner. 

(l)  Crawtk^  y.  CoOkuy  IsWu.       (g)  Ex  parte  IkwdMy^  isVefc 

818.  499. 

(S)  Ex  parte  Lai^tear,  l  Rose,       (4)  Wri^  v.  Hmiier^  l&t, 
448.  aa$  and  tee  ant^  6is. 
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Section  II. 

Whai  is  joiVTf  and  whai  separate,  Ihry)erfy  under  a  Joitii 

or  Separate  Commission. 

When  a  separate  commission  issues  against  either  one  or  Intemi  of 
more  members  of  a  partnership,  all  transactions  affecting  the  ^^  "*" 
j<nnt  pn^serty  have  been  said  to  be  overreached  by  the  act  under  a 
of  bankruptcy  of  the  bankrupt  partner,  that  is,  so  &r  as  >cp«^ 
tbat  a  jomt  creditor  will  not  (as  we  have  just  seen)  be  noa. 
allowed  afterwards  to  proceed  against  the  joint  effects  by 
foreign  attachment  (1)  —  the  assignees  of  the  bankrupt 
partner  taking  all  the  separate  property,  and  all  the  bank- 
rupt's interest  in  the  joint  property,  and  holding  the  latter 
as  tenants  in  common  with  the  solvent  partner.  The  as- 
signees of  the  bankrupt  partner,  however,  are  not  stxicUy 
partners  with  the  solvent  partner ;  though  a  necessary  com- 
mnnity  of  interest  remains  between  them  till  the  partnership 
affidrs  are  thoroughly  wound  up,  requiring  that  what  wag 
partpership  property  before  shall  continue  so  for  the  pur- 
pose of  a  disttibution  among  the  partnership  creditors,  as  well 
as  of  a  division  of  the  surplus  in  proportion  to  the  respective 
interests  of  the  partners*  (2)  And  the  arrangement  of  such 
interest  will  be  made,  not  as  the  partner  stood  at  the  time 
of  the  commission  (3),  but  of  the  act  of  bankruptcy.  The 
right  of  the  assi^ees,  as  to  the  joint  proper^,  has  been 
said  to  be  derived  more  from  the  rule  of  the  common  law, 
(as  far  as  it  respects  trade  between  partners)  than  from  any 
role  arising  out  of  the  bankrupt  laws;  and  the  interest 
-which  they  take  in  it  can  only  be  made  available^  upon  the 
balance  of  accounts  between  the  partnership  and  the  bank- 
rupt partner ;  in  stating  which  account  enough  must  be  left 
to  cover  partnership  debts.  (4) 

(1)  Sed  vide  ante^page  631 .  et  seq.      (3)  Ibid. 

C«)  6  Ves,  1«6.  (4)  Field  v.  ,  4  Ve».  897. 
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Whu  Tlie  assignees,  therefore,  ander  a  separate  oommissioa 

*{^^      are  entitled  to  deal  with  the  joint  pnqper^,  as  the  solvent 
parate        partner  himself  might  have  dealt  with  it  —  that  is  to  say, 
pjN^peHy.    paying  all  the  joint  creditors  equally  as  &r  as  the  jdint  pro- 
Their         perty  goes,  and  applying  the  surplus  under  all  the  e^iitis 
to  d^  "*     subsisting  between  the  partnens.  ( 1 )    Under  special  ciicaah 
jobt  pro-    stances,  however,  an  injunodon  may  be  applied,  finr  by  titt 
V**^y»        solvent  partner  against  the  sale  of  the  property  by  the  as- 
signees, upon  his  oflfermg  to  account  (2);  bnt  this,  it  is 
apprehended,  wiii  only  be  granted  where  a  aacrifioe  is 
about  to  be  made  of  the  property,  or  there  is  some  imga- 
larity  in  the  sale ;  or,  where  the  solvent  partner  eog^gp  to 
pay  over  to  the  assignees  the  value  of  the  share  of  the 
bankrupt  partner  in  the  property  oflEeied  for  sale. 
As  to  COD-      It  is  sometimes  thoiq|;ht  expedient  to  oonsdidate  die 
Mfi<lstiitt  joint  and  separate  estates ;  but  the  Lord  Chanodlor  wiB 
^   not  «u>ctk«>T«:h  .  me»u»,  withoat  a  »fer«nee  to  ^ 
otatci.       commissioners  to  inquire  and  report,  whether  such  a  pro- 
ceeding would  be  for  the  general  benefit  of  the  creditoiii  (S) 
Wliea  The  equiUes  subsistbg  between  partners  inveive  fhe 

u^cK  >9  B    consideration  of  the  elbct  of  an  assiinunent  of  peniieiihp 

an  aiagii-  ^*  ■  ■ 

oentbyB  property  by  a  re/irMg  to  a  am^'fMitf^  partner '-*aiid»  ie  what 

f^^^  to  cases,  any  portion  of  the/tnW  property  of  the  partnerdiq> 

M^pari-     becomes  (by  such  assignment)  serpam^^itele.  Thisdepeodi 

ncr.  altogether  upcm  the  bonaJUa  of  the  transactioD  between 

the  partners,  and  the  non-interference  of  the  joint  creditors 

at  the  time  of  the  transaction.    The  mere  dissabUiom  of  a 

partnership,  indeed,  does  no  more  than  dechure  that  the 

partnership  is  not  to  be  carried  on  any  further,  except  fcr 

the  purpose  of  winding  up  the  concerns;  and  he,  who  has 

the  actual  possession  of  the  joint  property,  has  it  (in  that 

event)  clothed  with  a  trust  for  the  other,  to  apply  it  in  pqr- 

ment  of  the  joint  debts.     This  will  so  far  qualify  the  nature 

(1)  Barker  t.  Goodair,  II  Ves.  (9)  ASen  T.  JTiBir,  4  Had.  464. 

85.    Ihiitim  ▼.  Morrwmy  17  Ves.  (3)  Ex  parte  Str^y  1  G.  &  J. 

SOS.     Uamtey  v.  GarrHi,  5  BfO.  S9. 
457.  1  Ves.juo.236. 
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of  bis  possession,  that  the  specific  eflfects  or  debts  will  not  What 

be  considered  to  be  sokfy  in  his  order  and  disposition,  to  ^^^^ 

the  pr^dice  of  the  claims  of  the  other  partner.    Bat,  if  panOe 

upon  a  &ir  and  open  dissolution  of  a  partnership,  the  i**^^^^- 

partner  retiring,  either  by  deed  or  otherwise,  bondjtde 

transfers  his  interest  in  the  partnership  eflfects  to  the  con* 

tinning  partner  —  nrfio  afterwards  carries  on  the  trade  and 

becomes  a  bankrupt  before  all  the  joint  creditors  have  been 

paid ; — in  this  case,  the  joint  creditors  have  no  equity,  either 

upon  the  partnership  effects  remaining  in  specie,  or  the 

outstanding  debts.  ( 1 )    Therefore,  where  an  outgoing  part* 

ner  assigned  by  deed  his  share  of  the  stock  to  the  continuing 

partners,  and  they  and  a  surety  covenanted  that  they  would 

in  due  time  discharge  all  the  partnership  debts,  and  in* 

^lemnify  the  outgoing  partner — and  six  months  after  the 

dissolution,  the  continuing  partners  became  bankrupt,  and 

die  aalgjomg  partner  was  arrested  by  creditors  of  the  old 

partnership ;  ^^  he  was  held,  upon  petition,  not  entided  to 

have  the  specific  stock  and  debts  of  4he  old  partnership 

applied  in  satis&ctien  of  the  creditors  of  that  partnership, 

in  preference  to  the  creditors  of  the  (2)  new  firm.     In  such  a 

case^  however,  it  is  very  easy  for  a  retiring  partner  to  pro* 

vide  for  his  own  indemnity,  by  assigning  all  the  effects 

upcn  truU   to  pay  the  debts*  (S)     But,  where  a  retiring 

partner  assigned  the  partnership  estate  and  effects  to  a 

continuing  partner,  in  consideration  of  the  continuing 

partner  accepting  certain  bills  of  exchange — and  afterwards 

the  continuing  partner  having  refused  to  accept  the  bills, 

(l)  £x  parte  JR^ffuh  6  Yes.  119.  thougbt  also»  there  was  a  material 
Ex  parte  fFUUain*^  1 1  Yes.  3.  Ex  distinction  in  that  case ;  inasmuch 
parte  Siow,  C.  6.  L.  559.;  and  see  as  the  assignment  there  was,  not 
ex  parte  Jfaffiff,  1  Mad.  58S.  There  by  one  partner  to  the  other  ttoo^ 
b  an  old  case  t>efore  Lord  Hard-  but  only  to  one  of  the  other  two. 
wicXe,  (ex  parte  Bumabyt  1  C.  B.  It  does  not,  moreover,  appear  in 
L.  S46.)  which  seems  somewhat  at  that  case,  that  the  assigning  part- 
variance  with  the  doctrine  in  the  ner  had  adualfy  retired  from  the 
text.  It  ia  not,  however,  (as  Lord  business. 
EldoQ  observed  hi  ex  parte  iZii^n)  (2)  Ex  parte  Fe//,  10  Yes.  547. 
yery  iotelli^lyle  ;  and  lus  Lordship        (3)  Ibid. 


^Saise-  poioAed  upon  a  bill  Skd  by  the  redng^artmirf^-^iipoii 
parole  the  subsequrat  baiikraptqr  of  the  comiotthg  -pai  nam, ' Jt 
l?nygr»>    ^^  j^^  y^^  ^^  pieviout  intflgfaretio  of  the-«oifft  M* 

stoKed  the  property  to  its  origimd  (Aaneter  m  jMar  |Mf»- 
pecty,  ttplew  the  plaintiff  ia  eqm^  had  (by  bi»  eoMiiit 
between  the  time  of  hia  oblaiauig  the  iigmatdxm'Wi 
the  bankruptcy)  rendered  nugatory  the  eAet  of'  such'  in- 
terference. ( 1 ) 
Where  the      Upcm  a  dissolution  of  partnership 'baftveea  A^^^mtAJk, 
^^/v^   it  was  agreed,  that  untU  A.  was  prorkled  for,  Bi.  ehmld 
in  the  pofl-  continue  the  business,  and  allow  hkn  a  third  of  the  pielli^: 
^^j^f    B»  afterwards  formed  a  partnership  with  a,  and  c«iW 
tinuiiig       into  it  the  stock  of  A.  and  B^  and  a  camnussion  ef  Unk- 
P''^*^'      ropt  issued  against  B*  and  C.;<— it  was  held,  undalhsi^ 
agcnnwtanoes»  that  the  joint  property  of  A.  and  B»  bafiig 
been  permitted  by  A«  to  beeome  property  visible  Somali  the 
worid  ef  the  new  partnership  of  B.  and  C^  the  ahara  af 
B»  in  the  residue  of  the  joint  eflbcts  was  the  sQMnw^  pss- 
perty  of  B^  and  subgect  to  the  payment  lof  hia-sepanie 
GKedilors«(2)  / 

When  new      Where  new  partner^  howefer,  are  taken  into  a  trads-^ 
^^^ti    and  it  is  agreed  that  the  stock,  and  the  debts  doetotke 
in,  as  to      oh}  firm,  shottld  become  the  capital  of  the  new  panaiauhyj 
fh^^^^  and  that  tli»  new  firm  should  take  upon  itsdf  the  paymsDC 
capital.       of  the  debts  of  the  old  firm  —and  the  new  partnerdup^be- 
came  bankrupt;  — >  in  this  casa^  the  joint  eflbctii  of  thenea 
film  were  held  liaUe  to  the  joint  creditors  of  thaold  fitaii 
as  well  as  to  the  joint  creditors  of  the  new  firm.  ($)•  • 
AiBign-  BuV  though  partners  may  bondJUe  i^gree  to  dinolfe 

b^e^TO^^  their  partnership,  and  that  what  wa%  joint  propertybefere 
effect,  un-  shall  thenceforth  become  the  separate  property  of  him  who 
'^"^'^ied  ^^^^"^  ^®  business,,  yet  such  agreement  wiU  ha^  no 

(1)  ExparteiKofoterffOfiylRoBe,  (s)  Ex  parte  JKngtoaylC^&L- 

Me.  sVe8.ftB.  178.  5SS.    Ex  parte  OEMM«,»tttcW> 

(8)  Ex  parte  ^omwi  8 Roie»  lC.fi.L.850.    InFeSMft^nL 

858.  538.   EzpsrtejnMr»sve^eo9t 
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eflbd,  unless  positsshn  of  the  property  be  given  pursuant  to  N^ 
the  contract    And,  if  there  is  any  Jraud  in  the  trans-  ^^  ^^ 
action  —  as  if  one  partner  retires  when  the  partnership  is  paraic 
really  insdvent,  and  (before  the  partnership  debts  are  dis-  i^^y^^y* 
diarged)  the  continuing  partners  pay  to  him  large  sums  of  with  pot* 
money  on  account  of  his  share  in  the  businessi  —  such  !^^°* 
payments  are  fraudulent  and  void  against  the  joint  ere*  payments 
ditors.(l}    But  the  mere  circumstance  of  the  partnership  to  retiring 
being  insolvent^  at  the  time  of  the  dissolution  of  it  by  the  g^dulent 
retirement  of  one  partner,  will  not  alone  be  sufficient  to 
invalidate  a  dissolution  fairly  made,  however  it  may  aflfect 
his  rights  to  his  share  of  the  property,  as  against  the  then 
joint  creditors.  (2) 

If  real  estates  are  purchased  with  the  partnership  funds,  Where 
though  conveyed  only  to  one  partner,  they  are  nevertheless  !J^^,JJ^ 
partnership  property.     But  if  estates  are  purchased  with  with  part- 
the  partnership  fund,  and  conveyed  to  one  partner  under  a  e^^^ 
specific  agreement  that  the  estates  shall  be  kiSf  and  that  he 
afaall  be  debtor  for  the  money  to  the  partnership,  the 
estates  are  in  this  case  his  separate  property.  (3) 

^here  one  of  two  partners  purchased  ships  with  the  As  to  ships 
partnership  property-^ and  upon  a  discovery  of  the  trans-  ^^  J^ 
action  by  the  other  partner,  the  ships  were  brought  into  partner' 
the  partnership  account,  and  the  disbursements  paid  out  w^^i^^ 
of  the  partnership  funds,  but  the  registers  continued  un-  tered  in 
altered,  for  the  purpose  of  enabling  the  other  partner  to  °*"5^ 
evade  penalties,  to  which  (as  a  member  of  parliament)  he  ner. 
w^ould  have  been  liable  on  account  of  the  ships  being  em- 
plojred  in  the  service  of  government — and  upon  his  death 
a,  commission  of  bankrupt  was  issued  against  the  partner, 
in    -whose  name  the  ships  were  r^;istered;  —  it  was  held, 

(l)  Anderson  v.  MaUiy,  4  Bro.  the  as^ee.     WhitweU  v.  Thomp- 

493^   sye8.jun.S44.  A  fraudulent  mm,  lEsp.  68.  78.;  and  see  ante, 

assigiiinent  of  property   by  one  page  74. 

partner  to  another,  though  an  act  (2)  Ex  parte  Peake^  1  Mad.  553. 

tyf  bankruptcy  in  theasiknor,  does  (3)  Smith  v.  Smilky  5  Yes.  189. 

not»   <M  we  have  before  liad  occa-  Lvtter  v.  DoUond,  I  Yes.  jun.  435. 

«ion  tM  obserri;, amount  to  such  in  Inomion  v.  Dixon^  3  Bro.  199. 
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under  these  circuinstaiices»  that  th^  ships  were  distribatable 
as  the  separate  property  (1)  of  the  bankrupt  partner.  This 
case  was  decided  with  reference  to  the  policy  of  the  then 
registry  acts,  the  26  6.3.  c.  60.  and  84  6.  S.c.68.;  and 
other  cases  also,  under  those  acts,  have  decided  that  tbe 
registry  of  a  ship  was  conclusive  evidence  of  prc^iertyi 
even  against  the  claim  of  creditors  upon  a  joint  pur- 
chase (2),  and  various  acts  of  apparent  ownership.  In  a 
subsequent  case,  however,  under  a  oxnniission  against 
two  partners,  it  has  been  held,  that  where  ships  are  par^ 
chased  or  built,  and  paid  for  out  of  the  partnership  fboxls^ 
though  they  are  registered  in  the  name  of  one  of  tbe 
partners,  yet,  being  in  the  ordering  and  disposition  of  bodi, 
the  ships  form  part  of  the  joint  estate.  (3) 

If  one  joint  owner  of  a  ship  insures  his  share  or  interest, 
and  a  loss  happens,  the  money  recovered  upon  the  insurance 
will  be  separate  property.  (4) 

Where  three  partners  were  manufacturers  in  Lancashire^ 
and  sold  their  goods  in  the  name  of  tm  only,  and  a  credit 
was  acquired  by  them,  as  three  in  Lancashire,  and  two  ia 
Loudon, — the  distribution  of  their  property  in  Bankruptcy 
was  held  to  be,  where  the  order  and  disposition  was  at  tbe 
time  of  the  bankruptcy.  (5) 

Whatever  expense  assignees  under  a  separate  com- 
mission have  been  put  to  in  getting  in  the  joint  estate^ 
must  be  reimbursed  out  of  the  joint  estate.  (6) 

Although  the  property  of  a  partnership  be  only  inmteix 
more  members  of  it^  with  an  interest  in  the  profits  merelj 
in  die  others, — yet,  in  Bankruptcy,  the  property  is  ad- 
ministered, with  respect  to  the  claims  of  the  joint  creditors, 
as  belonging  to  all  the  partners.  (7) 


(1)  CWffif  V.  Ferry y  6  Ves.  759. 

(8)  Camden  v.  Anderson,  5  T.  R. 
709.  Bx  parte  Yallop,  1 5  Ves.  60. 
Ex  parte  Houston.  Ex  parte 
Oriiiie,  17  Ves.  S51.    1  Rose,  177. 

(3)  Ex  parte  Bum,  S  Jacft  W. 
878.;  and  see  ante,  421. 


(4)  Ex  parte  Perrw,  5  Vek  575. 
Ex  parte  jSrown,  6  ves.  136. 

(5)  In  re  Shake^ufi,  oL  5  Ves. 
747. 

(6)  Expaitei{«M0f/of)itiBo90^ 
5N)l. 

(7)  Ex  parte  Hmter,  s  Rok, 

88^.  « 


J 
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Section  HI. 
Wkai  is  a  joikt,  and  nkai  a  separate,  Debt. 

A  partner,  dealing  in  the  name  of  the  partnership,  may  When  one 
by  simple  contract  bind  his  copartners  without  their  express  P*'^?'i 
assent  (1);  and  this  even  in  a  matter  not  relating  to  the  bis  co- 
partnership, provided  the  person,  with  whom  such  partner  P*rtne»» 
deals,  has  no  notice  that  he  is  dealing  on  his   separate 
account    But,  if  it  is  manifest  to  a  person  advancing  money 
to  an  individual  partner,  that  it  is  upon  his  separate  account 
(and  therefore  against  good  faith  that  such  partner  should 
pledge  the  partnership),  it  is  then  incumbent  on  the  person 
dealing  with  him  to  shew,  that  the  partner  had  some  atdho^ 
rity  to  bind  the  partnership  (2) ;  otherwise  the  firm  will  not 
be  liable.     Therefore  in  a  recent  case,  where  one  partner 
gave  an  acceptance  in  the  name  of  the  firm,  in  satisfaction 
of  his  own  private  debt,  and  without  the  knowledge  of  his 
co>partner,  the  Vice- Chancellor  held  that  such  an  accept- 
ance did  not  bind  the  joint  estate.  (3) 

The  authority,  indeed,  of  one  partner  in  drawing  or  Authority 
accepting  bills  is  only  an  implied  authority,  and  may  be  ^  accept 
rebutted  by  express  previous  notice  to  the  party  taking  the  be  rescind- 
bill,  that  the  other  partner  would  not  be  liable  for  it, — even  ^  ^^J^^ 
though  the  partner  giving  the  bill  represented  to  the  holder,  odier 
that  the  money  (advanced  by  him  as  a  consideration  for  Partner, 
the  bill)  was  to  be  applied  to  partnership  purposes — and 
though  the  greater  part  was  in  fact  so  applied.  (4)    Where 
the  other  partners,  however,  are  in  any  way  privy  to  the 
tranaactioDy  and  permit  him  to  go  on  with  it,  or  to  re- 
peat it,  without  expressing  any  disapprobation,  they  will 
then  be  considered  to  have  approved  of  the  act  of  the 

(I)  Ex  parte  Gardameg  15  Ves.  (3)  Ex  parte  CUnJdmg,  IStdngs 

286.  after  Trini^  Tenn,  1826. 

(9)  £x  parte  Peete^  6  Ves.  60S.  (4)  Lord  Gaiway  ▼.  Mathew^ 

Arden  y.  l^kurpe,  8  Esp.  524.  1  Camp.  405.    10  Efast,  264. 
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What  a  partner  so  pledging  die  partnership  name ;  and  audi  sob- 
•^^^^  sequent  approbaUon  will  be  equivalent  to  previous  ooo- 
dM.  sent.  (1)    And  the  act  of  one  partner,  dcme  with  reference 

to  business  transacted   by  the  firm,   will  bind  all  the 
partners,  although  it  be  out  of  the  r^ular  course  of  trader 
and  be  contrary  to  an  express  arrangement  amongst  them- 
selves; because  it  is  within  the  scope  of  his  authority.  (2) 
When  mw-      If  one  of  several  partners  apply  trust  proper^,  with  the 
mlicatloD  privity  tjf  the  other  partners^  to  the  purposes  of  the  partner- 
money  by    ^vp^  the  debt  may  be  proved  either  against  the  joint 
one  [Mft-    estate,  or  the  separate  estate  of  the  partner  so  misappijing 
the  money.  (3)    But  if  the  other  partners  have  no  hnawledge 
whatever  that  the  money  is  trust  money,  then  there  can  be 
no  proof  against  the  joint  estate.  (4) 
Where  a         Where  partners,  who  have  previously  contracted  debts, 
i^c^  P*^   take  a  fresh  person  into  partnership,  and  give  paper  of  the 
by  an  en-    °^^  ^^^  ^  ^  creditor  in  payment  of  a  previous  debt,  such 
gBgonent    transaction  (without  evidence  of  the  assent  of  the  new 
for  an  old   Partner)  will  not  be  binding  upon  him  (5),  provided  the 
debt.  party  taking  the  security  had  either  actual  knowled|ge^  or 

by  necessary  inference  must  have  known,  that  the  pay- 
ment was  without  the  consent  of  the  new  partner.  Bat, 
where  the  creditor  receives  it  bondjide  without  such  know- 
ledge at  the  time^  no  subsequently  acquired  knowledge^  of 
the  misconduct  of  the  partner  giving  the  security,  can  dis- 
affirm the  transaction.  (6) 
Where  The  joint  responsibility  of  partners  cannot  be  established, 

"^^^  ^  ^^^  ^^  separate  liability  of  a  single  partner  was  originally 
partner-  contemplated.  (7)  But  in  a  case,  where  a  bill  was  drswn 
ship  pur-  \^y  QHQ  of  the  partners  upon  the  partnership  firm  with  the 
^tpriattf  privity  of  the  other  partner,  which,  though  not  acoqpCed, 

(l)  Ex  parte  BofAanus,  8  Ves.  (4)  Ex  parte  Aptey,  5  firow  9SS. 

541.  Ex  parte  Heaton^  honk,  56C. 

(S)  SamSlandt  v.  Mank,  S  B.&  (5)  Skcrrjfv.  fVUh,  1  Eam^  «b. 

A.  673.  Hope  T.  Oust,  diL  ibid. 

^3}  Ex  parte  Watton,  S.Vea.  &  (s)  Swan  v.  :^eele,  7£nt»  sio. 

B.414.     SmiiA  r.  Jameson,  ST.  JL  Midiey  v.  Tb^^  15 Etalt,  17 S. 

601.  (7)  Enfy  T.  Lye,  JSEast^  7. 
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was  disooonted  by  the  payees  and  the  proceeds  applied  to  What  a 
the  tise  of  the  partnership, — it  was  held,  that  the  payee  {^^^[1^ 
might  sue  both  partners  for  the  money,  although  they  had  deht. 
incurred  no  joint  liability  on  the  bilL(l)     And  the  same,  ondTth 
where  a  holder  had  discounted  bills  drawn  by  one  partner  partnen. 
and  indorsed  by  another,  and  the  money  received  by  means 
of  the  bills  had  been  applied  for  partnership  purposes.  (2) 

Where  ajtntU  creditor  of  a  partnership  takes  the  separate  As  to  tak- 
security  of  one  of  the  partners,  the  others  are  thereby  dis-  "^^/^''^ 
charged  (3),  unless  their  liability  be  expressly  reserved.  (4)  rityofone 
But  mere  information  to  a  creditor,  that  a  partnership  was  P^^^rfor 
dissolved,  and  that  one  of  the  partners  had  taken  upon  debt, 
himself  to  discharge  the  creditor's  debt,  was  held  not  to 
bar  him  of  his  right  against  the  other  partner,  notwith- 
standing even    the    creditor    might  expressly  agree  to 
exonerate  the  other  partner  from  all  responsibility;  for 
an  agreement  to  abandon  a  legal  claim,  unless  there  be 
a  consideration  shewn,  is  a  mere  ntidum  pactum  i  and  the 
arrangement  between  the  partners  will  not  deprive  the 
creditor  of  his  original  claim,  unless  he  is  a  party  to  it 
himself  and  it  amounts  to  satisfaction.  (5) 

In  the  case  of  a  dormant  partner — when  the  ostensible  When  a 
partner  accepts  bills  in  his  own  name,  though  the  creditor  ^o"n«nt 
has  no  notice  that  there  is  a  dormant  partner  at  the  time  he  hable. 
takes  the  bills,  this  will  not  be  a  discharge  of  the  dormant 
partner,  but  he  will  become  liable  the  moment  he  is  known 
to  the  creditor.  (6)     Wherever,  indeed,  there  is  a  dormant 
partner,  and  the  fact  was  unknown  to  the  creditor,  it  is  an 
invariable  rule  in  Bankruptcy,  that  the  creditor  has  an 
option  to  consider  his  debt  as  either  (7)  joint  or  separate. 

CO  Denton  v.  Rodie,  3  Camp.        (6)  Rolnntonv,  WUkwsfm,  sPri. 

638. 


(2)  Ex  parte  ^o/»Mo,  Buck,  100.  (7)  Ex  parte  Hamper,  17  Ves. 

C3>  Evans  v.  Drummond,  4E8p.  403.    Ex  parte  Maihewi,  18  Ves. 

SO-     Reed  V.  While,  S  Esp.  122.  125.    Ex  parte  Hodgkimon^  19Vcs. 

<4)  Bedford  v.  Deakviy  8  B.&  A.  294.  Ex  parte  Norfoik,  ibid.  458.; 

2 1 0.  ^°^  ^^  Binford  v.  Dotmnett,  4  Ves. 

<i)  X^e  ▼.   Dicas,  3B.  &  A.  756. 
01  1. 
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Proof  by     other  cases  (wiUiout  adverting  to  thecan^derationwbedier 
dUors.    ^  there  were  any  joint  effects  or  not)  when  the  jostioe  of  the 

case  required  it,  he  allowed  the  same  proof, — declaring,  that 

debts,  whether  sole  or  joint,  ought  to  be  paid  cat  of  a 
bankrupt's  estate;  which,  in  the  case  of  a  partnership^  he 
observed,  was  composed  of  his  separate  estate,  and  of  h» 
moiety  of  the  (1)  joint  estate.    And  the  principle  he  acted 
upon  was  this  —  that  a  joint  creditor  should  not  be  de- 
prived by  a  commission  of  bankruptcy  of  the  rights,  vdiich 
he  possessed  at  law  against  the  separate  estates,  as  wdl  as 
against  the  joint  estate.     For,  if  a  joint  creditor  of  seferal 
partners  had  brought  an  action  against  all,  be  might  have 
taken  out  separate  executions  against  each ;  and,  thoefore^ 
a  commission  of  bankruptcy — being  an  execution  finr  all 
the  creditors,  and  preventing  him  from  suing  ont  his  exe- 
cution at  law  with  effect — ought  to  be  considered  (at  least) 
as  beneficial  an  execution  for  himj  as  for  any  other  creditor 
of  the  bankrupt.     But  this  principle  was  entirely  departed 
from  by  Lord  Loughborough,  whose  decision  has  beeo 
subsequently  followed  by  Lord  Eldon ;   and  it  is  now  a 
settled  rule,  that  a  joint  creditor  is  not.entitled  to  receive 
dividends  from  a  separate  estate— -if  there  is  iugf  joint 
fund  (however  small  in  amount)  or  any  solvent  partner — 
until  the  separate  creditors  are  paid  20s.  in  the  pound.  (8) 
If  the  joint  property,  however,  be  of  such  a  natore  and 
in  such  a  situation,  that  any  attempt  to  bring  it  within 
the  preach  of  the  joint  creditors  must  be  deemed  a  des> 
perate,  or  (in  point  of  expense)  an  unwarrantable  attempt,— 
such  a  case,  it  has  been  admitted,  would  authorise  a  de- 
parture from  the  rule,  on  the  ground  that  there  wooU 
then  be  in  truth  no  joint  property.  (3)     And  so,  where  the 
only  joint  effects  were  such  as  were  pledged  for  more  than 

(1)  £x  parte  Ho<lg$ott,  3  Bro.  5.  parte  Tattt^  16  Ves.  193.  Ex  jMrte 

Ex  parte  Pa^e,  ibid.  119.     Ex  Pgake,  2  Rose,  54.     la  re  Lett 

parte  FUntum,  ibid.  180.    Ex  parte  ibid.  note. 

Copland,  1  C.  B.  L.  236.  (3)  Ex  parte  Ptaie,  sEom,  54. 

(8)  Ex  parte  C3ay,  6  Ves.  81  J.  per  Lord  Eldon. 
Ex  parte  Sadiery  15  Ves.  52,    Ex 
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Aeir'atnoaht;  for  in  this  case  it  was  likewise  considered,  Proof  6y 
that  there  were  no  joint  effects  under  the  administration  of  ^^^gf^^ 
the  a^ignees  to  distribute.  (1)  ' 


(1)  Ek  parte  HUl,  8  N.  R.  191  a.  as  well  as  Sir  WiUiani  Ernis  in] 
The  exclufiioDy  in  Bankruptcy^  of  letter  to  Sir  Samuel  Roaully.  very 
joint  creditors  from  a  share  of  the  ably  demonstrate  the  inconsistency 
separate  property,  bears  no  analogy  of  the  rule,  and  the  absurd  conse- 
to  jH'oceedings  at  law,  which  give  quences  which  follow  from   too 
a  joint  creditor  the  right  to  come  strict  an  adherence  to  it.    As  sup- 
(under    an    execution)    at    once  pose  a  case,  where  there  are  five 
i^inst  the  separate  ertate  of  his  partners,  each  having  a  separate 
joint  debtor,  as  well  as  against  the  estate  of  20,C00/.,  and  separate 
joint  estate,  until  he  has  satisfied  debts  to  the  same  amount,  and  the 
hia  debt  The  propriety  of  such  ex-  joint  debts  amount  to  1 00,000/. — if 
elusion,  too,  seems  somewhat  di£EL-  there  should  be  only  10/.  worth  of 
cult  to  be  supported ;  for,  as  Sir  W.  joint  property,  this  would  be  all  that 
Bvans  has  justly  observed,  (Evans's  could  be  divided  among  the  joint 
Bankrupt  Stat.  211.,)  it  should  be  creditors  until  the  separate  credi- 
recoIIected,that  the  credit  obtained  tors  are  paid  in  full;  a  joint  cr^ 
bjr  Si  partnership  is  often  founded,  ditor  of  20,000/.  would,  therefore^ 
not  so  much  upon  a  consideration  not  get  a  farthing  in  the  pound, 
of  the  capital,  which  may  be  sup-  while  the  separate  creditor  to  the 
posed  to  be  invested  in  the  con-  same  amount  would  receive  the 
cerp,  as  upon  the  known  personal  whole  of  his  debt.    On  the  other 
opulence  of  the  several  individuals  hand,  if  there  should  be  no  joint 
who  compose  it.    And  the  above  estate,  then  each   joint  creditor 
nile^  of  not  permitting  joint  credi-  would  be  admitted  to  prove  against 
tors  to  prove  against  the  separate  every  separate  estate,  and  would 
estate,  i£  there  is  any  portion  of  accordingly  receive  5f .  4dL  in  the 
joint  property,  however  small  the  pound  from  each  separate  estate, 
amount,  it  must  be  confessed,  is  amounting  to  16,666/.  1B#.  4J.  in 
often  inconsistent  in  its  operation,  the  whole — while  each  si^parate 
and  productive  of  sreat  injustice  creditor  would  receive  only  3«.  Ad* 
when  carried  to  the   extent    to  in  the    pound  from    otie   estate, 
which  it  sometimes  is.     For  in-  amounting  but  to  3333/.  6«.  8^. 
stance,  if  the  joint  effects  amount  So  that  m>m  the  mere  drcum* 
only  to   1/.   Ms,  6d,    (Ex  parte  stance  of  there  bebgnoyoin/^^^, 
J^^akey  2  Rose,  54.)  the  joint  credi-  the  joint  creditor  would  get  five 
tors  are  refused  permission  to  take  sixths,  and  the  separate  creditors 
dividends  under  any  of  the  separate  but  one  sixth  of  their  debts. 
estates  before  the  separate  credi-  A  more  equitable  mode  of  dis- 
tors  are  paid  20i,  in  the  pound;  tribution  is  su^ested by  Mr.  Chris- 
wbiist,  if  there  should  happen  (for-  tian  and  Sir  Wuliam  Evans  (Evans's 
tuxiately  for   the  joint    creditor)  Bankrupt  Statutes,  211.);  namely, 
to  be  not  a  farthing  of  joint  pro-  that  as  each  partner  ought  to  pay 
p^rty,    he  is    then  permitted  to  his  own  private  debts,  and  his  pro- 
receive  from   every  one    of  the  per  share  of  the  joint  deb(s, — and 
set^arate  estates  an  equal  dividend  the  effects  he  has  to  pay  withal  are 
^with  every  separate  creditor.    Mr.  his  separate  estate,  and  his  share 
CTbratian,  in  his  Treatise  on  the  of  the  joint  estate ;  —  every  joint 
fonner  Bankrupt  Laws  (vol.  ii.  56,%  creditor  ought,  therefore,  to  ae  at- 
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Where^  under  npeml  dicuiiistaiioea^  an  ovder  is  ob- 
tained by  the  joint  creditpn  to  prove  against  aepmte 
estates  •*-  and  they  prove  against  one  or  more  of  tKem  ex- 
clusively of  the  rest  —  if  any  joint  property  is  afterwards 
fealized)  the  estates  so  burdened  by  the  proof  are  attitled 
to  be  reimbursed  out  of  such  joint  property,  to  the  extent 
of  the  proofs  made  against  them,  before  such  j<Hnt  property 
is  divisible  between  the  separate  estates.  (1) 

If  there  is  a  solvent  partner^  thoqgh  there  may  be  do 
joint  property,  the  joint  creditor  is  in  this  case  not  permittod 
to  prove  under  a  separate  commission  against  the  banknipt 
partner,  on  the  ground  that  this  would  materially  alfect 
the  interests  of  the  separate  creditors*  (2)  For,  as  Locd 
Loughborough  observed,  if  after  so  proving  his  debt,  a 
joint  creditor  was  to  receive  a  dividend  of  1Q&  in  the 
pound,  the  assignees  of  the  bankrupt  partner  woold  have 
no  claim  agauist  the  solvent  one ;  as  the  solvent  partner 
would  in  that  case  be  entitled  to  set-of^  as  agamst  them, 
the  other  moiety  of  the  debt,  which  he  himself  might  have 
paid  to  the  creditor.  But,  in  case  the  creditor  first  sues 
the  solvent  partner,  and  recovers  the  whole  debt  against 
him,  the  latter  could  then  come  in  as  a  separate  crediiDr 


lowed  to  prove  a  just  portion  of 
k»s  debt  under  each  partner's  estate, 
and  take  a  dividend  with  the  sepa- 
rate creditors  from  the  aggregate 
of  the  separate  estate,  and  the 
share  of  the  joint.  But  since  every 
partner  must  not  only  pay  his  own 
share,  but  is  a  surety  for  the  other 
partners — accordingly,  if  there  is  a 
surplus  in  any  instance  of  this  ag- 
gregate fund,  then,  that  the  surplus 
ought  to  be  applied  to  the  benefit 
of  the  joint  creditors,  to  make  up 
the  deficiency  which  they  may  ex- 
perience by  the  dividends  of  the 
other  partners.  Whatever  system, 
however,  of  proof  or  distribution 
might  be  adopted,  it  is  submitted, 
that  the  Lord  Chaneellor  possesses 
an  ecjuitable  jurisdiction  in  Bank- 

20 


ruptcy  quite  suffident  to  embb 
him  to  depart  occa^ionaUy  frois 
any  general  rule,  convenient  cs  k 
may  be  in  ordinary  practice,  wIkb 
too  rigorous  an  observance  of  it 
would  work  manifest  absurdity  sad 
injustice.  Andasseorro/ezcepdoBi 
and  departures  from  the  above  ruk 
have  been  already  admitted  tt>  pre- 
vail, (only  one  of  which,  it  aaay  be 
remarked  in  passing,  u  nofiioed  in 
the  62d  section  of  the  new  9dQ  a 
still  further  relaxation  of  it  on  the 
principle  acted  on  by  LordTburiow, 
might,  it  is  apprehended^  be  atteod- 
ed  with  considerable  advantage. 

(1)  £x  parte   tViUock,  S  Hose, 
398. 

(S)  £x  parte  J:ensmgioa,  14Vet. 
447.    Ex  parte  i:ciMii%  ibid.  449. 


of  the  bankniply  to  the  ai^oent  only  of  a.  moif^  of  the  Protfiy 
debt  —  lor  he  oould  have  i^eoovered  only  a  moiety  of  die  ^J^^J^'^ 

debt  against  his  eo-partner  if  he  had  contmued  sokeot ;— -    

a  eiroomstanoe  which,  it  will  be  readily  perceived,  occasions 
a  great  diflerenee  in  the  fund  divisible  amongst  the  separate 
creditors.  (1) 

Where^  however,  the  solvent  partner  is  abroad  and  not  Where 
likely  to  return,  and  there  is  no  joint  property — 4  joint  ere-  ^^^^ 
ditor,  in  such  a  case^  will  be  permitted  to  prove  onder  a  abroad^  or 
separate  oommissioD  for  the  purpose  of  receiving  divi-  ^^^'^ 
daioa  (2) ;  and  where  there  is  no  solvent  partner  at  tie  time  the  time  of 
when  the  joint  creditor  applies  to  prove,  such  proof  will  be  P'^' 
also  admitted,  notwithstanding  there  was  a  solvent  partner 
at  the  time  of  issuing  the  commission.  (S)    Bui  it  has  been  Insolvency 
determined,  that  the  mere  inaokenof  of  the  co-partner  does  ^^Tww^^ 
not  eotide  the  joint  creditor  to  prove  upon  the  separate  rant  proof 
estate  of  the  other  partner;  the  principle  being  that,  whilst  agiiutthe 
there  is  any  other  fund  (however  small)  to  resort  to^  the  partner, 
joint  creditor  cannot  prove  agunst  the  separate  estate  of 
the  bankrupt  partner ;  and  there  being  no  reason,  as  was 
suggested  in  this  case^  because  a  man  is  insolvent,  that 
he  may  not  still  be  dble  to  pay  a  considerable  portion  of 
his  debts.  (4) 

Where  several  firms  are  engaged  in  a  joint  adventure^  Where  a 
to  which  there  is  no  joint  property  appertaining,  the  cre^  ie^nture 
ditora  of  the  adventure  must  prove  against  the  separate  without 
estates  of  the  different  individuals,  and  not  against  the  {^^^^'^ 
estates  of  the  different  firms.  (5) 

(1)  Ex  parte  EUon^  5  Ves.S40.  "  not  be  reconciled  with  any  prin* 

Sir   Wm.  Evans  points   out  the  **  ciple  of  reason  or  justice."    See 

injustice  of  this  rule,  as  it  affects  Evans's  Bankrupt  Statutes,  215. 

the  solvent  partner.    **  The  sub-  (2)  Ex  parte  Pin&erion,  6  Yes. 

"jecting/'  he  says,  **  one  partner  814.;  and  see  Ex  parte  MacheUj 

**  to  a  Toss,  for  which  he  is  not  2  V.  &fi.  216. 

**  originally  liable,  merely  for  the  (J)  Ex  parte  Jonei^  1  Mont.  Dig. 

«*  sake  of  giving  the  creditors  of  838. 

"  the  other  the  distribution  of  a  (4)  ExparteJafiJoii,sMsd.899. 

**  greater  property  than  actually  Buck,  227. 

**  belongs  to  the  person,  to  whose  (5)  Ez  parte  Wtflk^  2Rose,597. 
**  rights  they  have  succeeded,  can- 
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Proof  by  Upon  die  issuing  of  a  sqiarate  coaunisnon  agtmst  one 
j^Tcre-  ^p  several  partners — as  it  frequently  happens  that  die  &»- 

signees  possess  themselves  of  the  partnership  property,  die 

^^  ^^  Lord  Chancellor  will  (upon  the  pedtion  of  the  joint  cre- 
difdnct  ditors)  after  the  choice  of  assignees,  order  distinct  aooounts 
accoantf.    ^  \^  \^Qp^  ^f  ^^  joint  and  separate  estates;  and  that  wbtt 

shall  be  found  to  belong  to  the  bankrupt  in  respect  of  his 
share  and  proportion  of  the  partnership  estate^  shaQ  be 
applied  by  the  assignees  in  the  first  place  towards  sacb- 
facdon  of  the  partnership  creditors:  and  that  what  diall 
belong  to  the  separate  estate  of  the  bankrupt  shall  be  ap- 
plied, in  like  manner,  in  the  first  place  towards  satis&ction 
of  the  separate  creditors.  (1 ) 
yifhett  Where  partnership  property,  also^  was  supposed  to  faa^e 

joint  pro-  been  taken  under  the  separate  commission,  joint  creditors 
Sdm  uD-  '^^^  then  allowed  to  come  in ;  and,  in  two  modem  instaDoes^ 
der  fepo-  they  were  permitted  to  vote  in  the  choice  of  assignees.  (8) 
^sdonT  A  joint  creditor  (who  is  the  petiHoning  creditor  unAer  a 
Where  separate  commission)  has  the  privily  of  election,  eidiAr  to 
joint  cr&-  make  his  proof  against  the  separate,  or  the  joint,  estate^  (S) 
the^pri^  On  the  other  hand,  by  suing  out  a  joint  eammissitm^  he 
lege  of  binds  himself  to  resort  to  the  joint  property.  But  where 
to  pmf  ^  a  joint  creditor  sued  out  two  separate  commissions  against 
two  partners — and  proved  under  one  against  the  joint  estate^ 
and  received  a  dividend — he  was  held  not  to  have  condoded 


himself  to  prove  as  a  joint  creditor  against  the  other 
but  that,  on  refunding  the  dividend  with  interest,  faemi^ht 
still  prove  as  a  separate  creditor  under  the  coi 
against  such  other  partner.  (4)     Where^  however,  a 


(1)  Ex  parte  AbwmM^  l  C.  B.  (5)  Ex  parte  JETofl;  9  Svu  949. 

L.  847.  Ex  parte  Meroy,  ibid.  Ex  £x  parte  Ackerman^  14  Yea.  «04. 

parte  Hill,  ibid.    Ex  parte  Tho-  Ex  parte  De  Tastei,  iRom^iql 

iMtf,  ibid.    Formerly  the  appHca-  17  Yes.  847. 

tion  must  have  been  made  by  bill,  (4)  Ex  parte  JBoUom,  8  Raae»5S9w 

unless  the  petition  was  consented  1  Buck,  7.    Ex  parte  CHsp^  l  Atk. 

to.    Ex  parte  Vogud,  1  Atk.  138.  134. ;   and    see    HealA  r.     HmO^ 

Hankcy   r.   Garratt,  3  Bro.  457.  4  Taunt.  386.     Tomig  t.  SumUr^ 

1  C.  B.  L.  844.  847.  16  East,  858. 

(8)  Ex  parte  Jonet,  18  Ves.  883. 
Ex  parte  Taylor,  ibid.  884. 
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me$  out  a  oomniission  ogainBt  A.  *^  us  mroioing  P^^h 
partner  of  BV*  he  can  th^a  only  prove  against  the  joint  ^^^q^,^  ^^ 

.estate«(l)    And  a  joint  creditor,  having  joint  property  of    

two  bankrapts  in  pledge  and  selling  the  same  after  their 
bankriiplqr»  may  nevertheless  prove  the  remainder  of  his 
debt  against  the  separate  estates  of  both  the  bankrupts,  if 
there  la  no  other  joint  property.  (2) 

Where  there  are  no  separate  debts,  or  where  the  joint  When 
creditors  will  consent  to  pay  all  the  separate  creditors  20s.  ^djton^y 
in  the  pound,  they  will  then  be  admitted  to  prove  their  prove  un- 
debts  under  a  separate  commission  for  the  purpose  of  re-  f^^J^" 
ceiving  dividends.  (3)    But  a  mere  offer  to  pay  the  separate  nusdon. 
debts  will  not  be  sufficient,  without  some  proof  before  the 
court  (4)  as  to  their  amount. 

If  a  trustee  will  suffer  his  co-trustee  to  detain  a  sum  of  As  to 
money  belonging  to  the  trust  estate,  they  are  both  severally  ^^^^ 
liable;  and  if  both  become  bankrupt,  the  debt  may  be  tnutees. 
proved  against  each  (5)  of  the  estates. 

Though  a  partner  withdraws  the  monies  of  the  partner-  Where 

ship  for  his  separate  use,  yet  if  he  openly  and  duly  enters  ner  ^^^ 

the  sum  so  withdrawn  in  the  partnership  books,  this  is  not  draws 

such  a  fraud  as  will  entide  the  joint  creditors  to  prove  2^°*^' 

against  his  separate  estate;  otherwise,  if  by  the  entries  of  niesforhis 

the  books  he  disguises  the  transaction,  or  wholly  omits,  or  P"^^^ 

conceals  it  (6) 

Judgment  of  outlawry  against  two  of  three  joint  debtors  Judgment 

does  not  make  the  debt  a  separate  one,  as  against  the  rj  against* 

third  debtor;  and  it  cannot  be  proved  (7)  under  his  sepa-  some  of 

.    .  the  part* ' 

rate  commission.  n^f,^ 

(1)  Ex  parte  Bamed,  1  G.  &  J.  (4)  Ex  parte  Taiti,  16  Ves.  195. 

309.  (5)  Kebie  v.  Thompson,  5  Bro. 

(8)  Ex  parte  Gelier,  S  Mad.  268.  111. 

(3)  Ex  parte  Oumdler,  9  Ves.  .75.  (6)  Ex  parte  Smith,  1  G.  &  J.  74. 

Kx  parte  Hubbard,  13  Ves.  424.  Ex  (7)  Ex  parte  Dwdop,  Buck,2S5. 
parte  More  and  Ex  parte  Thomas, 
cit.  ibid. 
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right  of 
proof. 


Accounts 
to  betaken 
offhe 
different 
estates. 


Orerplos 
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The  separate  creditors  under  a  Joini  commission  are  not 
permitted  to  come  in  directly  upon  tbe  joint  estate;  tbey 
may,  however,  prove  for  the  purpose  of  assenting  to  or 
dissenting  from  the  certificate,  but  have  no  right  to  receive 
dividends  of  the  joint  property  until  all  the  joint  creditors 
have  received  205.  in  the  pound.     The  rights  of  the  sepa- 
rate creditors  are  (like  those  of  the  joint  creditors  which 
we  have  considered  in  the  preceding  section)  more  parti- 
cularly defined   by  the  general   order  of  Lord  Lough- 
borough (1)  before  referred  to;  by  which  it  is  directed, 
that  in  a  joint  commission  against  two  or  more  bankrupts 
the  commissioners  may  admit  the  proof  (2)  of  any  separate 
debts  of  any  one  or  more  of  such  bankrupts,  and  sudi 
separate  creditors  shall  be  at  liberty  to  assent  to  or  dissent 
from  the  allowance  of  the  certificate  of  the  bankrupt,  of 
whom  they  shall  be  separate  creditors.    Distinct  accounts 
are  also  ordered  to  be  kept  of  the  separate  estates,  as 
well  as  of  the  joint  estate;  and  what  shall  be  found  to 
belong  to  the  separate  estates  is  to  be  applied  in  the  first 
place  towards  satisfaction  of  the  debts  of  the  respective 
separate  creditors.     And  in  case  there  shall  be  any  over- 
plus  of  the  joint  estate  after  all  the  joint  creditors  shall  be 
paid  and  satisfied  their  whole  demands,   the  respective 
shares  of  the  bankrupts  in  such  overplus  are  to  be  carried 
to  the  account  of  their  respective  separate  estates,  and  be 
applied  towards  satisfaction  of  their  respective  separate 
debts.     This  arrangement  was  formerly  made  upon  feti- 

(1)  8th  March,  1794.  under  the  joint  oommiaBtoOy  they 

(S)  The  practice  was  formerly  pajdng  contribution  to  the  cliaige 

to  let  in  the  sqmrate  creditors,  of  it.    lC.B.L.898. 

upon  petition,  to  prove  thdr  debts 
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turn  in  each  particular  case ;  biit  it  is  noW|  in  pursuahce  of  P^^f 
ibis  erder,  done  by  tfie  ccfmrnissioners.    Tlie  cost6  of  ^|^^ 
taking  the  accounts  are  directed  to  be  paid  out  of  the      ■ 
separate  estates,  and  to  be  settled  by  the  commissioners  in 
case  the  parties  di£fer  about  them. 

Under  this  order,  where  a  firm  of  four  persons  became  Proof  may 
bankrupt,  three  of  whom  carried  oh  a  dUtinct  business  ^^^ 
under  a  difierent  firm,  the  creditors  of  the  latter  firm  were  special 
held  entitled  to  prove  against  the  distinct  estate  of  the  ^^^' 
three,   without    any  special   order;    such  a  case  being 
within  the  meaning,  though  not  the  words,  of  the  generd 
orderJ(l) 

Where  two  partners  agreed  to  borrow  a  sum  of  money  Securities 
for  the  use  of  the  partnership,  but  one  of  them  only  gave  oJe  wut- 
a  bond  for  securing  the  payment — which  was,  however,  ner,  for 
witnessed  by  the  other  partner — and  the  money  was  after-  ^^^\J'^ 
wards  entered  in  the  cash-book  of  the  partnership, — Lord  partner- 
King,  upon  petition,  directed  the  obligee  in  the  bond  to  be  ^^^P  P^~ 
admitted  a  creditor  against  the  joint  estate.  (2)     So,  where 
a  creditor  lent  money  to  two  of  the  members  of  a  partner- 
ship upon  the  joint  notes  of  the  two  partners,  and  upon 
their  separate  bonds, — and  the  whole  of  the  money  was 
api^ied  to  the  use  of  the  partnership  (which  consisted  of 
them  and  several  others)  and  the  partners  all  agreed  to  con- 
solidate the  separate  debts,  and  to  consider  them  as  the 
debts  of  the  entire  partnership,  —  Lord  Thurlow,  upon 
petition,  permitted  the  creditor  to  prove  the  whole  amount 
against  the  joint  estate  of  the  partnership.  (8)     But  where 
a  sole  trader  became  indebted  by  bond,  and  then  took  in  a 
nominal  partner,  and  some  time  afterwards  a  joint  com- 
znisaion  was  issued,  —  the  separate  creditor  in  this  case 
was   not  permitted  to  prove  against  the  joint  estate.    If,  What  is  an 
hoinrever,  any  interest  had  been  paid  upon  the  bond  by  "^V**®** 
both  partners,  they  would  then  have  been  considered  to  rate  debt 

have  adopted  the  debt,  and  the  partnership  would  have  ^^^ 
*  partner- 

Ci)  Exparte^orMtflg^sMad.       (8)  Exparte^rou^  1  Atk.225.      '^ 
S^»  (3)  Ex  parte  Chwei,  8  Bro.  595. 
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Proof  by     been  liable  to  it(l)    But  where  A.,  being  iftdiblBd  to 
^0dltor«r    ^^^^  persons,   entered  into  partnership  with  B^  and 

.    brought  his  stock  in  trade  into  the  partnership — and  by  the 

articles  between  them  it  was  agreed  that  the  joint  trade 
should  pay  the  creditors  of  A.  named  in  a  schedule — Lord 
Eldon  held,  that  a  separate  creditor  of  A.  (though  named 
in  the  schedule)  did  not,  in  the  absence  of  all  evidence  of 
any  assent  on  his  part  to  such  agreement,  become  a  joiDt 
creditor  of  A.  and  B.,  and  could  not,  therefore,  prove 
against  their  joint  estate.  (2) 
At  to  iruit  If  one  partner  (being  a  trustee)  brings  trust  money  ioto 
^'l?^.  ^  the  trade  mthout  the  knaaiedge  of  his  co->partner,  it  caiH 
erne  part-  not  be  proved  as  a  joint  debt;  for,  though  the  partner 
°^  ^  abuses  his  trust  by  advancing  the  money  to  the  partner- 
ship  piir>  ship,  it  will  not  raise  a  contract  between  the  partnership 
P^'*^*  and  the  cestui  que  trust.  (8)  Neither  can  mon^  borrowed 
by  one  partner  to  pay  for  an  estate,  but  iqpplied  by  Uid  to 
pay  partnership  debts,  be  proved  by  the  lender  against  die 
joint  estate.  (4)  But  where  one  of  two  partners  applied 
trust  money  for  the  purposes  of  the  trade,  with  the  prkity 
of  the  other  partner,  both  in  that  case  were  held  liable  to 
make  good  the  trust  money ;  and  though  they  afterwards 
dissolved  their  partnership,  and  the  partnership  effects 
were  assigned  over  to  the  first,  who  took  on  him  the  pay- 
ment of  the  debts,  this  was  held  to  be  no  discharge  of  the 
other  partner.  (5)  So,  where  one  of  three  partners  died 
intestate,  leaving  a  widow  and  infant  children — and  his 
widow  administered,  and  agreed  with  the  surviving  pait- 
ners  that  her  late  husband's  share  of  the  partnership  pro- 
perty should  continue  in  the  firm  (of  which  she  constituted 
one  with  them)  for  a  term  of  years,  and  the  firm  became 
bankrupt,  —  Lord  Eldon  held,  that  though  the  admi- 
nistratrix committed  a  breach  of  trust  by  continuing  the 

(1)  Ex  parte  Jachon,  1  Ves.  jun.  (4)  Ex  parte  Wheatiey,  I C  B.L> 

ISI.  537. 

(9)ExpartelFt2&ifi»,lBuck,13.  (5)  Smiik  t.  Jemewn,  ST.R- 

(3)  Ex  parte  Aptey,  5  Bro.  ^65,  SOI.;  and  tee  ante,  644. 
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mone^fn^Ae  tnie^  jH  as  ihepkrinen  inem  Ihst  8  certain  Prf»flfj^' 
proportion  of  the  property  belonged  to  the  drildren,  they  \rJStot^ 

held  the  money  as  ddtalors  to  the  ehildreti,  and  as  if  it  had    

been  pheed  with  diem  by  way  of  direct  loan ;  and  that 
diongfa  the  children  might  haye  proved  against  the  sepa* 
rate  estate  of  their  mother  (if  it  had  been  for  their  benefit 
to  do  8o)»  they  might  equally  prove  against  the  partners, 
who  had  possessed  themselves  of  the  property  of  the  infants 
onder  cmmmstances  raising  a  ehar  assumpsit.  (1)  -And 
indeed  generally,  when  any  partner  (bemg  a  tnisiee  of 
fitiids)  makes  use  of  them  for  partnership  purposes!  imth 
ike  kncndedge  of  the  other  partners,  the  cethd  que  inais 
may  prove  against  the  joint  estate.  (2) 

Where  a  broker  insured  with  an  underwriter,  who  Where 
underwrote  separately  but  had  partners  -*  and  the  broker  -^^  ^^^ 
kqpt  an  account  widi  the  partnership,  —  the  Court  faeld^  mMtedby 
that  the  proof  could  not  be  made  against  the  joint  estate  ^^*  P'^^ 

GflODot  be 

(an  iosuraace  with  a  partnership  being  then  prohibited  by  the  made 
66.Kc.l8.(d});  but  the  debt  was  ordered  to  be  proved  ffi?uoBtthe 
ggakist  the  s^Munate  estate.  (4)  otate. 


Section  VI. 


Of  Proqf  ly  Creditors  holding  joint  and  several  Securities ;. 
and  herein  of  the  Creditor's  Election  to  prove  against 
the  joint  or  separate  Estates. 

A  creditor,  who  has  a  joint  and  several  security,  may  Joint  and 

come  in  either  against  the  joints  or  the  separate^  estates ;  ^^^^ 

but   he   must  make   his   election^   for   he    cannot    prove  must  elect 

acrainst  both  estates  at  the  same  time.     And  this  accords  a^>Mt 

<with  the  well  known  rule  of  law  as  to  the  right  of  action  estate  he 

will  prove 
(1)  Ex  parte  Watmn^  S  Ves.  &    lately  repealed   by  the   5  Cr.  4. 

B.  414.  C.  114. 

(s)  Ex  parte  Beaton^  Buck,  586.        (4)  Ex  parte  Angerttein^  1  Bro. 
(9)  T\m   rettrictioti   has   been    399.    E^  parte  Lee,  ]bid.'4(x>. 

U  u 


us  (m  cARtmcM.  iCh.  16. 


of  a  joiol  and  sewral  ccieditav;j  Uifiiiii^ 
\£[|^    are  jointly  and  seTeraUy  bound,  the  obligee  jmust. either 
sue  them  ail  joindy,  or  each  of  diem  separately^.— ^  bat  he 
Where  a     is  not  allowed  to  do  both.  (1)   Where  also  die  cvedilor  has 
^1^^^      no  notice  that  the  bankmpt  has  a  dormant  partner^  he  sisy 
Doticeof  a  (as  we  hare  before  seea(2))  makehis  election  to  come  i% 
^^^     eidier  as  a  joint  m  sepaiatp  credit0r.(S}    S^  where  s 
Bond  by     creditor  had  a/emi^  infuf  of  two  partiien»  which  by  mistak 
™*^^    was  omitted  to  be  made ,^m#  and  seneraly  and  theresp* 
joint  and    pcared  to  have  been  a  dear  intention  of  the  parties  that 
*^^*'^      the  liability  should  be  seppnUf  as  well  9s  jointy — die  cre- 
ditor (nnder  a  joint  commission  issued  against  the  psrues) 
was  permitted  to  prove  the  bond  agiunst  the  separate  estste 
of  either  partner.  (4)     But,  notwithstanding  a  creditor  is 
thus  put  to  his  election  •— yet,  after  having  ^jkine  so^  if  the 
other  estate  should  leave  a  surplus  beyond  the  payment  of 
its  own  debts  h^  may  dicn  come  in  for  a  sharg  of  sadi 
surplus  in  right  of  sn^  part  of  his  debt  as  remains  un- 
.  satbfied  (6);  thon^  after  decdng  tx>  go  against  die  jiantf 
estaiCj  he  has  no  claim  of  preference  to  the  other  joint 
creditors  upon  the  surplus  of  the  separate  estate.  (6) 
Whoi  the      The  creditor,  before  he  elects,  is  entided  to  a  reasooabk 
mu^be      dme(7)  to  examine  into  the  accounts  of  the  two  estates^  He 
made.        also  has,  under  particular  circomstances,  been  pemilled 
to  prove  against  both  estates,  and  defer  his  electioD  till 
a  dividend  is  declared  (8);  and  even  where  he  has  reoeived 
a  dividend  upon  one  estate,  he  has  been  allowed  to  diange 
his  proof  upon  refimding  the  dividend  received,  (d)     fiat. 


(1)  lSaund.l55.n.l.ibid.291e.  lAtk.  106.    Ex 

Bac.  Ab.  OUigiUion,  D.  4.  Popfa.  98.    Ex  parte  .fffafaeiigpi,  i<X 

161.   s  Burr.  1890.   sVui.Ab.68.  B.L.849.    Ex  parte  .Eiw*  LSVeft. 

pi.  7.  4.     Hz  parte  Mautm,  1  Wm^  159* 

(8)  Ante,  645.  (s)  Exparte  JiMn»  lo  Vei.ie7. 

(3)  Exparteir(N%AMn>ii»i9Ve8.  (7)  Ex  parte  BiOMm^  i  C.B.L. 

894.  850. 

(^  In  re  Bate,  5  Ves.  400.    In  (8)  1 C.  B.  L.  950. 

re  ^veman,  ibid.  401. note.  (9)  Ex  parte  RowiaHitom,  9  P. 

(5)  Ex  parte  RowUmdstm^  s  P.  Wn».409.    Ex  parte  Bmi<  I  Atk. 

Wms.  405.     Ex  parte  Parmenier,  98.  Ex  parte  BenHey,  9 Cox,  SIS. 

cit.  lAtk.99.    Ex  parte  Bankt,  Ex  parte  BoftiMsSiGoM,ae9. 
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Id  one  case  the  late  Vice-Chancellor  held,  that  the  creditor  Election 
was  bound  to  make  his  election  before  a  dividend  is  de-  ^f  P^^* 
clared  of  the  estate  against  which  he  has  already  proved  ( 1 ) ; 
bat  Lord  Eldon,  upon  appeal,  decided  the  contrary.  (2) 
Though  if  a  dividend  has  been  made  upon  the  other  estate 
against  which  he  seeks  to  prove,  the  Court  will  not  permit 
that  dividend  to  be  disturbed  by  reason  of  such  change  of 
proof.  (3) 

But,  if  the  creditor  has  done  any  act  in  the  character  in  >yheD  ere 
which  he  has  already  proved,  he  will  in  general  be  con-  *„^ed1S*" 
sidered  to  have  made  a  conclusive  election*     As,  where  he  proof  al- 
had  signed  the  certificate  as  a  joint  creditor,  he  was  holden  '^^ 
not  entitled  afterwards  to  alter  his  proof  (4) ;  and  so,  where 
he  was  a  jforty  to  a  petition  in  the  character  of  a  joint  ere* 
ditor,  the  late  Vice-chancellor  appeared  to  think,  that  that 
was  an  objection  to  the  transfer  of  proof.  (5)    Lord  Eldon, 
however,  held,  upon  appeal,  that  he  was  not  concluded  by 
this   circumstance.  (6)     And  where  a   debt  was  due  to 
bankers  on  the  balance  of  account,  and  part  was  covered 
by  the  joint  promissory  notes  of  the  bankrupts,  and  the 
whole  by  a  mortgage  of  some  property  belonging  to  one 
of  the  bankrupts,  with  joint  and  several  covenants  from  each 
of  them  for  payment  of  the  whole  balance,  and  part  of  the 
debt  had  been  proved  by  the  bankers  against  the  joint 
estate,  —  it  was  held,  that  they  were  entitled  to  prove  a 
portion  of  the  residue  against  the  separate  estate  of  one  of 
the  bankrupts.  (7)     But  where  a  joint  and  several  creditor 
proved  his  debt  under  a  separate  commission  against  one 
of  two  partners,  and  received  a  dividend,  and  also  signed 
his   certificate — and  afterwards  brought  a  joint  action 
against    the  solvent   partner  and  the  bankrupt  —  Lord 
Eldon  lidd  that  the  creditor,  having  made  his  election 

(1)  Ex   parte  Hutband,  5  Mad.        (4)  Ex  parte  iTno^,  1  Mont  Dig. 

4S1.  244. 

(8)  Kx  parte  Hmband,  3  6.  &        (5)  Ex  parte  Husband^  supra. 
J.  4.  (6)  3  G.  &  J.  4. 

(3)  Ex  parte  BidUy,  13  Ves.  70.        (7)  Ex  parte  Ladbroke,  2  G.  & 

J.  81. 
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to  proceed  severalty  by  proviog  the  bond  under  ifae  conn* 
mission  against  the  bankrupt,  was  not  at  liberty  to  bring  a 
joint  action  upon  it,  but  that  be  must  proceed  against  the 
solvent  partner  separately.  (1)  Where,  however,  a  joiat 
creditor  had  sued  out  two  separate  commissions,  under  one 
of  whidi  he  proved  against  the  joint  estate  and  recdved  a 
dividend,  being  ignorant  of  his  right  to  prove  against  tbt 
separate  estate  of  th,e  other,  —  he  was  held  nol  to  hate 
conclusively  elected  to  prove  as  a  joint  creditor;  but 
that,  upon  refunding  the  dividend  with  interest,  he  nugbt 
prove  (2)  as  a  separate  creditor.  And  a  jomt  and  sefenl 
creditor  by  bond,  who  proves  against  the  separate  estate 
of  one  of  the  obligors,  is  not  concluded  by  taking  afiei^ 
wards  an  addiiicnal  joint  security  from  all  the  obligors,  bai 
is  still  entitled  to  elect.  (S) 

There  are  some  exceptions,  however,  to  tbb  rale  of 
election  so  imposed  on  a  creditor  holding  a  j<»nt  sod 
several  security;  which,  indeed,  are  more  particnhriy 
applicable  to  the  holders  of  bills  of  exchange,  and  will 
require  some  attention  to  be  properly  underalood. 

Firsts  Where  there  are  distinct ^rms^  and.the  htUtr  is 
ignorant  fX  the  time  he  takes  the  bill,  that  they  are  aH 
engaged  in  one  general  partnership :  in  this  caae^  if  any  ent 
firm  draws  upon  another  —  whether  the  a^regata  fim 
upon  the  minor  firm,  or  vice  vrria-— the  bolder,  it  lias  bsca 
settled,  may  prove  against  both  estates^  namely,  ika  estate 
of  the  general  partnership^  as  well  as  that  of  .tlia  sinor 
firm  (4),  or  the  separately  trading  individual.  Add  il  hm 
also  been  subsequendy  decided,  that  though- the  holder  i^ 
notice  of  the  joint  interest  of  two  dlfiereDi  firma  on  a  biU» 
who  were  engaged  in  a  joint  adventure,  yet  that  he  was  ^- 
titled  to  prove  the  bill  against  both  estates«(5) 
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Seeondfyj  Where  die  parties  on  the  bill  ar6  noi  disiinci  Eieetim  • 
j6«if«^that  is  to  say,  where  no  member  of  a  paitnersfaip  ^  V^*^ 
carries  on  trade  on  his  separate  acconnt  —  and  one  of  the  Where 
partners  draws  upon  the  general  firm,  or  the  general  firm  P*'*^  "* 
open  the  indiridual  partner:  —  in  this  case,  if  the  holder  of  tinct  firmi, 
the  bill,  at  the  time  he  tooi^  i^  had  notice  that  the  difierent  ^\,^J^y , 
parties  on  it  were  mcladed  m  one  general  partnership,  partners  of 
(DOtwitfastaading  he  procures  the  separate  indorsement  of  one  gene- 
one  of  the  partners  on  the  bill,  for  the  express  purpose  of  nerSiip. 
ndsiDg  a  contract  for  a  doable  security)  he  cannot  provie 
i^ost  both  the  joint  and  the  separate  estates,  but  is  put 
to  his  election  (1);  because,  as  Lord  Eldon  has  justly  ob- 
senvd,  where  the  object  appears  to  be  to  give  the  bill  a 
character  of  respectability  by  this  distribution  of  the  names 
of  a  partnership,  a  party  to  such  an  arrangement  ought  not 
to  avail  himself  of  it,  against  hh  knaailedge  of  the  method^ 
in  which  the  obligation  of  the  firm  ought  regularly i(2)  to 
be  cnreated.     If  the  holder  is  in  perfect  ignorance  of  the  Oistino- 
identfty  of  the  parties,  and  bond  file  conceives  them  to  be  **?!?  ^ 
distinct  bouses  of  trade  at  the  time  he  takes  the  bill,  then  the  holder 

it  would  seem  consistent  with  the  principle  of  the  above  J"^*  ***^ 

nictoriiot# 

dedsaongj  that  he  should  be  allowed  to  prove  against  both 

Mtttes.     But  in. a  late  case,  vrhere  A.  arid  R  were  In 

poitnersfaip,  B.  being  <  a  secret  partner,  and  A.  on  the 

portncTsbiip  account  drew  bills  in  his  own  name  on  B.,— ^ 

Lofd  Eldon  held,  that  the  holder  of  these  bills  (though  he 

waa  y larent  of*  the  partnership)  was  not  entitled  to  prove 

tlimi  against  the  joint  estate,  and  also  against  the  separate 

estate  of  B. ;  but  that  he  was  only  entitled  to  prove  them 

i^iost  eaok  of  the  separate  estates.  (3)  * 

In  some  cases,  where  the  creditor  has  a,  right  of  proof  Where  ' 
originally  against  both  estates,  he  may  forfeit  such  right  by  "****  ^ 
his  owti  Utches^  or  by  his  own  deliberate  election  to  come  against 
only  against  one.    In  one  case  where,  after  proving  against  ?®5*^^*J 

^1)  £x  parte  £tfg,  sRose,  37.        (2)  3  Rose,  38. 
Ex  parte  Bixnk  of  England^  2Ex)9e,       (5)  Ex  parte  Husbands,  zG.Sc 
89.  J-  4. 
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the  joint  estate,  the  creditor  laid  by  for  some  time  widiout 
proving  against  the  separate  one,  and  acted  as  a  joint  cre- 
ditor by  joining  in  a  petiucm  with  other  joint  creditcH^  (1), 
the  late  Vice-Chancellor  thought  that  he  was  concluded ;  bat 
Lord  Eldon,  upon  appeal,  held  the  contrary.  (2)  But  where 
A.  held  a  bill  drawn  by  C.  and  Co.  upon  B.  (who  was  t 
member  of  that  firm,  as  well  as  a  third  person  who  was  an 
infant) — but  A.  was  ignorant  of  these  circumstances,  — 
and  separate  commissions  being  taken  out  against  B.  and  C 
(the  infancy  of  the  other  partner  excluding  a  joint  oon- 
mission) — an  order  was  made  under  each  commission  fitf 
keeping  distinct  accounts  of  the  joint  and  separate  estates, 
and  A.  proved  his  debt  against  the  joint  estate  under  each 
commission,  and  received  dividends  under  each;*— > it  was 
held,  that  as  A.  had  modelled  his  proo^  not  as  against  the 
liability  of  the  parties  arising  from  the  contract  on  the  bill, 
but  upon  his  right  to  include  or  exclude  the  resort  to  a 
dormant  partner,  he  had  made  a  deliberate  and  eondushx 
election  to  resort  to  the  joint  funds  alone;  and  could  not, 
in  addition  to  the  two  proofi  he  had  already  made,  prove 
also  against  the  separate  estate  of  B.  (S) 

Where  two  partners  dissolved  their  partnership,  one 
continuing  the  business  and  covenanting  to  pay  the  joint 
debts  —  and  afterwards  a  joint  commission  issued  against 
them ;  —  the  joint  creditors,  who  had  not  (previous  to  Ae 
bankruptcy)  accepted  the  continuing  partner  as  their  sole 
debtor,  were  held  not  to  have  an  election  to  prove  agunst 
the  separate  estate  of  the  continuing  partner,  but  to  have 
only  a  right  to  prove  against  the  joint  estate ;  notwithstand* 
ing  what  was  the  joint  stock  of  the  two^  under  the  circum- 


(1)  Ex  parte  Husband,  5  Mad. 
491.  From  the  marginal  abstract 
of  this  case,  it  wonld  seem  as  if  all 
that  it  decided  was,  that  the  cre- 
ditor had  simply  a  right  of  elec- 
tion; but  the  report  of  it  expressly 
states,  that  there  were  two  ditlinct 
JirmSf  and  that  the  creditor  was 
ignoraiU  of  the  general  partner- 
ship. 


(2)  Ex  parte  Hmdmids,  S  G.  & 
J.  4. 

(3)  Ex  parte  Liddei,  sRose.  34. 
For  a  very  able  and  accurate  ex- 
amination of  the  cases  relatiiw  to 
the  doctrine  of  election,  see  Mr. 
Eden's  Treatise  on  the  Baiduiipt 
Law,  page  170.  et  sei|. 
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8t8xms,of  tile  case,  became  the  aepamte  estate  of  the  ^BieeHon 
continuing  partner.  ( 1 )  cfi>roo/. 

Where  A.  sold  goods  to  3*9  and  other  goods  to  C,  and  Joint 
B.  and  C.  joined  in  a  note  for  the  whole,  A.  was  allowed  °"j][^Q^ 
to  prove  against  the  separate  estate  of  each,  on  giving  up  BoiyAote. 
the  joint  note.  (2) 

,  T«  (who  was  in  partnership  with  M.  and  F*,  and  also  Wheie 
carried  on  .i^  .sqiarate  prade)  being  indebted  to  K.  lOitf.  ^®  ^^^ 
on  his  sqpf^le  acoount»  sent  him  a  hill  of  exchange  for  though 
SOQ^  that.w^ted  two  months  of  beoomipg  due^  indorsed  V^^^ 
bgr  T.  Mf.and  F*  (but  not  by  T.  in  his  individual  ^ha^  ^I^Ui 
niqter}^  and  requeste4  K.  to  give  him  credit  for  tli^  1002.,  !!S!!'*^ 
a^  to  send  him  a  bill  for  the  remainder  of  the  800/.  —  ^^eSoa 
K.  ;soG(»rdingly  gave  jbim  credit  for  the  lOOl^  and  sent  him  a^nnsthit 
a  bai^s  check  for  2002.,  which  was  duly  paid— the  bill  ^^ 
for  5001.  was  dishonoured,  and  T.  M.  and  F»  became 
bankrnpfs :  —  under  these  drcun^stances,  Lord  Eldon  held 
that  the  transaction^  mn§t  be  considered  as  an  exdiange  of 
paper;  and  that  K.  had  no  right  of  election  in  his  proof 
upcm  the  bill»^nor.  any  right,  to  prove  for  ajoy  part;  c^  the 
SOOL  against  the  separate  estate  of  T.  (9) 

IV^fare  a. joint  and  separate  creditor  ^ues  pu^  a  separate  A  joipt  . 
coo^nai^ion  agfdnst  pne  partner,  apd  afterwards  another  !!!!l^^^ 
creditor  sues  out  a  joint  cpn^mission,^  the  first  commission  tor^wfao 
will    Bot.be  siqpei^fld  in  favour  of  ,the  .last;,.withput  ^^^!i^^^ 
seouxmg  nil  the  rights  of  die  joint  and  several  creditor  to  commis- 
i:ur9Te  under  the  joint  commission,  and  elect  between  the  .^^°»^^^h 
joint   and  separate  estates;  and  he  will  be  allowed  also  flededin 
to  electa  out  of  which  estate  he  will  be  paid  the  costs  of  fcyoforof  a 
superseding  the  first  commission,  X+i ioTd^"^' 

E  rived  of 
^^j  —rr- 7 ''•'       ^''/~r -j> -» isdeo- 

Ex  parte  JPVy,  l  O.  ft  JC  96. ;  sad       (4)  £x  parte  Brown.    Ek  parte  tion. 

Feli,  10  Ves.  S4V.  Ex    Munion,  r  Y.  ft  B.  SO.  1  Rose,  44S. 


KX&  psrte 
nsirtc  fVURam,  ante,  566.  Ex  parte  Smiih,  lO.&J.  956. 

^2)  Bx  parte  JLo66,C.B.L.S50. 
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Section  VII. 

Of  Proof  between  Partners^  and  differenl  Firms  compoang 

one  general  Partnership. 

A  solyent        Although  one  partner  may  be  a  creditor  of  another,  and 

^^^      may  (under  certain  circumstances)  enforce  his  daim  against 

provfe         him  both  at  law  and  in  equity  notwithstanding  the  partner- 

^^^.      ship,  yet  in  Bankruptcy  it  is  now  a  settled  rule,  that  a  solineot 

ner,in        partner  cannot  prove  under  a  commission  against  hisoo- 

tion'^^     partner,  so  as  to  come  in  competition  with  the  creditors  of 

thefleaeral  the  partnership  ( 1 )  —  that  is,  that  he  has  no  right  to  reoove 

credutoFB.    ^^^  portion  of  his  debt,  until  all  the  creditors  of  the  part. 

nership  are  paid  SOs.  in  the  pound,  as  well  as  all  mterest 

due  upon  their  respective  debts  subsequent  to  the  date  of 

the  commission.  (2)    The  above  rule  is  founded  on  tUs 

plain  principle  cS  reason  and  justice,  viz.  that  a  partner, 

who  is  himself  liable  to  all  the  creditors  of  the  partneniiip» 

ought  not  to  take  any  of  the  funds,  before  all  the  creditors 

(to  whom  he  is  so  liable)  are  duly  paid.  (S) 

The  same        And  where  all  the  partners  become  bankrupt,  the  same 

twera^e   ^"'^  ^^  adopted  as  to  the  proof  between  the  different  estates^ 

different     though  it  is  in  this  case  frequently  more  dtflBcult  of  apffi* 

^Y^  11     ^^^1  A^  ^^^^  ^^  ^^^  to  be  altogether  founded  upon 

the  part-     quite  so  sound  a  principle.     It  appears,  however,  to  be 

ners  bank-  established  by  the  modern  decisions,  that  not  only  is  tk 

nipt.  ^  ^ 

(1)  Ex  parte  Bwrrd^  C.  B.  L.  with  a  resenration  of  hii  iWit  <» 

552.    Ex  parte  Partner,  ibid.    Ex  receive  dividends  until  the  taEbfO^ 

parte  IHne^  ibid.  Ex  parte  Broome^  the  partnership  accoonts^-tlioiiK^ 

1  Rose,  69.  the  practice  of  the  commiiaoMn 

(8)  Ex  parte  Reeve^  9  Vei.  588.  is  not  to  permit  such  proof.  IIk 

(3)  Though  the  partner  .cannot  argiunento  io  finrour  of  the  proof 

prove  for  the  purpose  of  receiving  are,  1st.  That  the  deaand  of  ^ 

dividends,  he  is,  however,  at  liberty  partner  is  an  equitable  dd»t;  Sdly. 

to  enter  a  claim  for  the  amount  of  That  it  h  a  dd)t  within  the  5» 

his  demand.     Ex  parte  Broome^  section  of  the  new  act;  and,5dlf> 

I  Rose,  69.    And  it  seems  to  be  That  the  partner  would  be  boro^ 

a  question  undetermined,  whether,  by  the  certificate  of  his  copartner* 

he  has  not  strictly  a  right  to  prove,  And  see  1  Mont.  Dig.  945. 
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separate  estate  of  one  partner  pre^pvnted  from  ckuming  Proof 
against  the  joint  ^estate  of  die  .partnership  in  conq)etitioD  ^^^^f*^^ 
with  the  joint  creditors  (1)^  but  that  the  joint  estate^  also^ 
is  not  permitted  to  claim  against  the  separate  estate  in  com* 
petition  with  the  separate  creditors.  (2) 

The  ody  ezcqMions  to  this  general  rule  seem  to  be^  Bxcep- 
JMf  where  money  or  eflfects  have  been  Jrauduknibf  ab*  ^^^^ 
straded  from  <me  estate  and  applied  for  the  benefit  of  the 
other  (S) ;  and,  tecondbf^  where  some  of  the  members  of 
a  partnership  form  an  entirely  distinct  firm,  carrying  on  a 
d^erent  trade  from  that  of  the  general  partnership^  and 
where  the  articles  of  one  trade  have  been  furnished  by  one 
firm  to  the  other.  (4) 

AoAJbrU^  where  money  or  eflbcts  have  h&&afi'audulentbf  Money 
abstracted  from  one  estate  to  benefit  the  other.  f^"^. 

This  qnestion,  it  will  be  perodved,  involves  the  con-  ^tniud. 
sideration  of  innumerable  transactions,  each  depending  on  What  b  a 
its  own  peculiar  drcumstanoes ;  and  the  question  will  al-  ^^^ 
ways  be^  whether  or  not,  in  the  opinion  of  the  Lord  Chan* 
cellor,  or  of  a  jury,  the  transaction  will  be  held  to  amount 
to  a  case  of  firand.    It  has  however  been  decided,  that 
where  one  partner  takes  the  property  of  the  partnorship 
fimd,  and  applies  it  to  his  own  use  without  the  knaaie^e  of 
the  other  partners,  and  to  the  prejudice  of  the  partnership 
Liiiatii  this  is  such  a  case  of  fraud  as  iaUs  within  the  ex- 
ception to  the  mle;  and  that  the  assignees,  on  behalf  of  the 
joint  creditors,  may  consequently  prove  dbe  amount  of  the 
sum  so  abstracted  against  the  separate  estate.  (5)    The 
term  frauds  indeed,  (as  Lord  Eldon  has  observed)  is  used 

(1)  Lord  Hardwieke,  howerer*  differently  by  Lord  Talbot.    Ex 

was  of  opinion,  that  if  one  of  two  parte  Blikey  C.  B.L.  53 J.  Ex  parte 

bankmpt  partners  bad  lent  mone^  BaUon^  ibicL  584. 

to  the  partoenbipw  then  that  hu  (3)  Ibid.  Ex  parte  JLoi^tf,  1  Ves. 

separate  creditors  had  a  right  to  a  jiin.  166.    Ex  parte  Ctat^  C.  B.  L. 

dividend  upon  this,   in  common  635^ 

with  the  joint  creditor.    Ex  parte  (4)  Ex  parte  SiOUoe^  1  G.  &  J. 

HwnUr^  1  Atk.  3£7.  C.  B.  L.  584.  374. 

(s)  Ex  parte  Gt\U^  C.  B.  L.  534.       (5)  Ex  parte  CW/,  supra.    Ex 
This  point,  however,  was  decided    parte  lKN%r,  supra. 
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Proof        in  a  sense  to  distingubh  the  transaction  finom  a  takingby 

^^"'^^     contract  or  loan^  or  from  a  taking  with  the  express  or  im- 

plied  authority  of  the  other  partners.  (1 )    And  with  respect 

to  the  principle  of  the  above  exception^  he  upon  another 

occasion  remarks,  that  it  is  against  conscience  that  the 

creditors  should  resist  the  restoration  of  that,  whidi  the 

dditor  (from  whom  they  seek  payment)  has  against  the 

consent  of  his  partners,  and  in  fraud  of  didr  oontract(S]^ 

Rights  of    taken  out  of  the  joint  fond.    In  the  event,  too,  of  a  sorpios 

^^^     of  the  joint  estate,  then  the  separate  creditors  of  the  pirt* 

ofdefraud-  ner  n^o  has  been  defrauded  will  have  a  right  to  such 

^^P^      surplus,  in  prefarence  to  the  separate  creditors  of  the 

partner  committing  the  fraud*    Thus,  where  it  appeared 

that  a  debt  had  been  proved  a^inst  the  joint  estate  in 

respect  of  biUs  drawn  by  one  partner  in  Ae  name  of  the 

firm  for  his  own  separate  d^t,  it  was  determined,  Aathb 

share  of  the  surplus  of  the  joint  estate  was  sulgect  to  die 

lien  of  the  separatte  estate  of  the  other  partner,  in  prefiBr- 

ence  to  his  own  separate  creditors ;  and  not  only  so,  bat 

that  if  such  surplus  proved  insufficient  to  satisfy  the  balance 

due  from  the  one  estate  to  the  other,  then  tbat  thesepanft 

creditors  of  such  other  partner  might  come  in  s^gaiDflttke 

separate  Estate  of  the  pitttner  (so  drawing  the  bills)  for  the 

deficiency.  {$) 

Solvency         '^^^  sohemy  of  either  of  the  partners,  also^  will  notpw- 

of  a  part-    vent  the  exercise  of  the  same  right  of  proof,  as  the  joint 

^  ^     creditors  would  have  had  if  both  4iad  become  banbnpts* 

DOC  pr^  • 

vent  the  Thus,  where  two  solvent  partners^  after  the  bankruptcy  » 
of^roof  **'  their  copartner,  were  compelled  to  <&charge  a  debt  agaW 
the  partnership  (which  he  had  created  by  his  own  frandji 
and  had  also  paid  all  the  joint  debts  of  the  partnersfaipf 
they  were  permitted  to  prove  the  amount  of  this  ddt 
under  the  commission  against  their  bankrupt  partner; 
Lord  Eldon  observing^  that  the  solvent  partners  might 

(1)  2V.&B.213.  (3)  Ex  parte £m^^  17 Vet.  11^ 

(S)  Bz  parte  Yonge^  3  V.  ift  B. 
35. 


hxre  fifed  a  biU  to  compel  the  other  to  replace  manef  so  Proof 
rnradoleiitly  obtained— that  thfs  right  could  not  be  taken  ^*"*^' 
bam  them  by  the  bankruptcy  of  their  copartner (1)— -and 
that,  in  every  fair  and  equitable  understanding  of  the 
re^xectite  sitaations  of  the  parties,  the  solvent  partnws 
were  to  be  conodered  as  the  separate  creditors  of  the  bank* 
mpt  partner*  And  even  at  Lav  it  has  been  held,  that 
wliere  a  solveni  partner  had  paid  money  to  another  before 
his  bankruptcy,  fiur  the  specific  purpose  of  being  paid  over  aa 
his  liquidated  share  of  a  debt  to  their  jfvint  creditor —<  and  the 
money  had  been  misapplied  by  the  bankrupt  partner^-*- the 
solvent  partner  could  prove  the  amount  under  the  com^ 
mission,  (d)  So,  where  there  happens  to  be  a  surplus 
of  the  joint  estate*  under  a  separate  ixMamttsiofi  *-if,  upon 
taking  the  partnership  accounts^  the  banknq>t  is  f<wnd  in* 
debted  to  the  solvent  partnersin  respect  of  the  transactions 
of  the  partnership,  the  solvent  partners  are  also  entitled  to 
such  surplus  towards  discharging  such  debt;  and  if  it  turns 
out  msn&dent,  then  they  are  at  liberty  to  prove  against 
the  separate  estate  of  the  bankrqit  pactner  for  the  di& 

ference*  (8)  

But,  notwithstanding  one  partner  may  abstract  the  part*  Where 
nerehip  money  without  the  privi^  or  subsequent  i^pro-  ^^  P*'^ 
bation  of  his  copartner,  yet  if  the  latter,  by  his  own  conduct,  own  con- 
enables  him  to  do  so  —^  such  as  by  conceding  to  him  a  foil  ^^^^^ 
dominion  over  the  fonds  contraiy  to  the  eocpress  provision  a  full  con* 
of  the  articles  of  partnership  —  this  is  a  case  whidi  does  not  ^olover 
come  within  die  above  exception.    Thus,  where  the  articles  nml^p^ 
of  partnership  between  two  partners  provided,  that  the  Aind». 
money  bdonging  to  the  concern  should  be  lodged  in  the 
bands  of  a  banker  in  their  Joint  names  -—  and  one  partoor 
permitted  the  other  to  pay  in  the  partnership  monies,  and 
draw  them  out  irom  time  to  time  in  his  cnon  separate  namef  — 
JLord  Eldon  held  this  to  be  such  an  acquiescence  of  One 

(1)  Ex  parte  Young,  2 RoiSy 40.       (a)  Wright t. Hwnter^  lEatt^SO. 
s  V.  ft  B.  S5.  (5)  Ex  parte  Terr^  Budc»  345. 
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Proof       partoer  in  wbat  neoessarily  gave  the  otber  the  whole  coO' 
*^J|^^     trol  over  the  joint  piopeny^  that  be  must  abide  by  the  con- 
sequence of  his  own  conduct;  and,  therefore)  thou^  tbe 
money  might  have  been  taken  by  the  other  partner  for  hb 
own  purposes,  without  the  priTity  or  subsequent  appro- 
bation of  his  copartner  —  yet  the  (actaf  by  which  die  pertoer 
.  was  so  enabl^  to  possess  himself  of  it,  beuag  Acts  within 
the  knowledge  and  approbation  of  the  oopactoer,  the  cos- 
eequence  of  those  fitcts  must  also  be  taken  to  haye  been 
within  his  knowledge,  and  with  his  priTity  and  ap()R>- 
Wbatdoes  bation.(l)     But  where  one  partner  was  entrusted  and 
"^^  empowered  by  the  other,  pursuant  to  the  artides  rfpartaer' 

an  acqui-    skipf  to  draw  bills  and  manage  the  cash  ooucems  of  tbe 

eac&kce  in  copartnership ;  —  this  was  held  to  be  not  such  an  soqoi- 
sucli  con*        *  *  ' 

trol.  escence  in  his  dominion  over  the  partnership  fund%  as 

would  prevent  the  above  ri^^t  of  proof  from  attaching 
against  his  estate  for  a  debt,  which  be  had  cieBted 
against  the  partnership,  by  pledging  the  credit  and  using 
the  notes  and  name  of  the  partnership  for  his  own  po^ 
poses,  without  the  consent  c^  the  other  partnerSi(S) 
The  right  of  proof  also  in  this  case  was  held  by  Loid 
Eldon  to  be  sustainable  on  another  ground,  viz.  under 
the  provisions  of  the  49G.S.  c.  121.  &8.,  and  conse- 
quently under  those  also  contained  in  the  52d  section  (f 
the  new  act.  For  he  observed,  that  the  solvent  paitnen 
havii^  paid  all  the  joint  debts,  though  they  were  not 
strictly  sureties,  were  nevertheless  in  the  situation  of 
<<  persons  liabki'*  and,  as  suchj  entitled  to  prove  agaiB^ 
the  bankrupt  partner.  And  this  right  of  proof  by  a  sdveot 
partner,  who  has  paid  all  the  partnership  debts,  or  indem- 
nified the  bankrupt's  estate  against  them,  has  also  been  re- 
cognized in  several  other  cases.  (S) 

(1)  Ex  parte  Harm,  I  Rose,  (d)  Ex  parte  Ogiky,  5V.&B. 
437.  2V.  &B.310.;  and  seeEx  155.  Wood t,  2>wigio»,  sU.&S- 
parte  Smith,  6 Mad. 2.  1 95.    Exparte  Watton^ B<^^ 

(2)  Ex  parte  JToune,. 2  Rose,  40.  Exparte  Tmhr,  2  Rote,l7&  See 
3V.&B.95.  abo9Ves.590.  SV.&B.SIS. 
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Wleit  joint  careditoTB  luTe»  under  aa  order  on  the  IVoof 
grouad  of  there  being  no  joint  property,  proved  against  ^^"'^^' 


one  or  more  of  the  separate  estates  exdosiYely  of  the  res^  As  to  con- 
the  estate  so  buithened  is  entitled  to  remuneration  from  u^^^^"^ 
the  others.  (1)     And  where  bankrupts  were  bound  jointly  esutes. 
and  seveniUy  to  the  crown,  and  the  joint  estate  had  paid 
beyond  its  due  proportion,  contribution  was  decreed  b^ 
tween  the  joint  and  separate  estates*  (S) 

Where  a  solvent  partner  pays  all  the  joint  debts,  and  Where  a 
proves  i^nst  the  separate  estates  of  his  bankrupt  co-  ^lll?^ 
partners,  for  the  respective  sums  each  is  bound  to  contri-  who  has 
bttte,  —  it  has  been  a  question,  whether,  if  the  estate  of  one  P^^.  ^ 
of  the  bankrupts  is  insufficient  to  pay  20$.  in  the  pound,  debts,  may 
the  solvent  partner  can  come  against  the  other  bankrupt's  P^®  ^^ 
estate  for  his  proportion  of  that  deficienqr,  besides  the  thedeBd- 
original  contributory  proportion  already  proved  against  his  ^S7  °^^ 
estate.  It  has  been  holden  by  the  present  Vice^hancellor,  ^otho- 
that  this  cannot  be.  done;   but  that  the  solvent  partner  bankrupt 
can  only  prove  for  such  sum,  as  o^  ^A6:  time  cf  the  bank-  P^'^"^* 
rufiey  each  partner  was  bound  to  pay  or  provide  —  on  the 
principle^  that  proof  is  equivalent  to  payment,  without  re- 
gard to  the  amount  of  the  dividend  — ^  and  also  that  proof 
cannot  thus  be  mounted  upon  proof.  (3)    Some  doubts^ 
however,  have  been  entertained  as  to  the  correctness  of 
this  decision  —  Lord  £ldon  observing,  with  respect  to  proof 
being  equivalent  to  payment,  that  that  position  has  been 
Ire^endy  overruled.  (4)    And  Mr.  Eden  appears  to  think, 
that  the  equitaUe  principle  applicable  to  cases  of  principal 
and  surety  was  not  sufficiently  attended  to  in  the  above 
decision.  (5)    But  it  must  be  remembered,  that  though  the 
solvent  partner  is  in  the  nature  of  a  surety  to  third  persons 
for  his  co-partners,  yet  his  co-partners  are  not  respectively 
tx>und  for  each  other  as  sureties  to  him  —  except,  indeed,  for 

(1)  Ex  parte   WUiodk^  sRose^  (5)  Ex  parte  FFoffon,  Buck.  449. 

992.     Ex  parte  WyUe^  ibid.  593.  Ex  parte  Smithy  ibid.  492. 

(9)  Rogeri  T.  Mackcfme^  4  Vea.  (4)  Ex  parte  Hunter,  Back.  5561 

75S.  (5)  Eden's  B.  L.  168. 
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SO  much  only  as  each  may  be  bound  to  oontribote^  inprth 
portion  to  his  aton  share  in  the  partnership,  for  any  loss  oc- 
casioned to  the  general  concern  by  the  defiuilt  of  another. 
With  this  exception^  each  partner  is  only  liable  to  tbe 
others  for  his  own  acts  and  defaults,  aild  not  for  the  acts 
and  defaults  of  any  one  of  his  co-partners.  Aooordiogly} 
when  there  are  more  than  two  partners^  then  if  one 
proves  entirely  insolvent,  his  share  of  the  debts  most  be 
paid  by  the  other  partners,  each  bearing  his  due  proportioD 
of  the  loss  occasioned  by  the  insolvency  of  their  oo-pardNr. 
On  the  other  hand,  if  two  of  three  partners  become  bsnk- 
rupt,  and  one  of  the  estates  of  the  bankrupt  partners  piji 
but  a  small  dividend  on  the  amount  of  his  oootribatoi; 
share  due  to  tbe  sobwnt  partner,  the  latter  ought  not  to 
prove  for  the  whole  of  the  deficiency  against  the  estate  of  die 
other  bankrupt  partner,  but  only  for  so  much  as  that  other 
bankrupt  partner  would  have  to  contribute  towards  makbag 
good  such  deficiency,  if  he  had  continued  solvent;  odier- 
wise,  indeed,  the  estate  of  the  bankrupt  partner  would  be 
charged  with  a  most  unreasonable  burthen  for  the  indem- 
nity of  the  solvent  partner.  {1) 

Secondb/.  Where  some  of  the  members  of  a  partnership 
form  an  entirely  distinct  firm,  carrying  on  a  diffireni  inie 


(I)  T%e  proposition  contended 
for  by  the  counsel  for  the  petition 
in  ex  parte  WaUon^  (supra)  viz. 
^  that  if  one  partner  pay  more  than 
his  share  of  the  parUierBhip  debts^ 
he  may  recover  tne  amount  so  paid, 
against  any  one  of  the  other  mem- 
bers of  the  firm,"  is,  certainly, 
quite  untenable.  As,  suppose  three 
partners  interested  in  equal  shares, 
two  of  whom  become  bankrant, 
and  tbe  solvent  partner  pays  tne 
whole  of  the  joint  debts,  amount- 
ing to  ISOOL  He  comes  for  con- 
tribution against  both  the  bankrupt 
partners,  and  proves  against  the 
estate  of  each  a  debt  of  500^ 
One  of  the  bankrupts  pays  only  a 


(fividend  of  It.  in  the  poond,  dpps 
which  the  solvent  partner  if|sis 
to  prove  the  deficiency,  vis.  475/, 
against  the  estate  of  tbe  othff 
bankrupt  partner.  If  he  b  pc^ 
mitted  to  do  so,  and  that  benknipt 
partner  pays  SOir.  in  the  poQwl^ 
solvent  partner  will  by  that  omsbi 
receive  from  one  of  his  copsrtno* 
the  whole  of  the  lo«$  occtfwoed 
by  the  defiuilt  of  the  other,  witM 
havinff  contributed  one  ftithoy 
him8c&;  a  consequence  so  nuo* 
festly  absurd,  as  induces  one  to 
suppose  there  must  be  sooie  ia- 
accuracy  in  the  rq>ort  of  thesf^ 
gument  in  the  case  above  reftrred 
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friom  that  of  die  geiieriil  parluenJiip^  arid  where  the  iatidei  Prwf 
done  trade  have  been.fiiniished  by  one  firm  to  die  other.    ^^^^ 
la  this  case  there  ase  several  pMita  of  distuiction,  which  nen  carry 
it  will  be  of  importance  to  attend  to.    In  the  first  placet  ^  *^^^' 
dke  tradles  must  be  wkolfy  distinct  and  dffferer^Jrom  each  under  a 
otKer^  and  not  merely  branches  of  thd  joint  eoncem«    For,  ^^ct 
if  there  be  in  reality  only  one  pertoershipi  ansanging  di^ 
ferent  concerns  belon^g  to  tbean  all  in  Afferent  ways  for 
the  benefit  of  the  whole  jdnt  coBoero^  there  cannot  in  this 
case  be  proof  by  part  against  the  other  part*   Tbum  where 
three  partners  carried  on  the  business  of  cotton  manufinsr 
tarers  in  Lancashire^  wad  two  of  them  had  a  branch  estab^ 
lishment  ia.London,— ^it  was  held,  that  there  could  not 
be  proof  by. the  estate  of  the  three  against  that  of  the  two. 
But  if  the  trades  had  been  perfectly  distinctf  such  as  those 
of  cotton  mamffiuturers  and  ironmoogerst  then  the  three 
might  have  been  creditors,  upon  the  separate  concern  of  the 
two.  <  1 )    So,  where  A.  and  B.  were  partners  as  insurance* 
brokers^  and  A«.  carried  on  a  squratei  trade  as  an  oilman^ 
in  the  peogress  of  which  he  became  indebted  to  die  firm, 
—  the  assignees  of  the  joint  estate  were  admitted  sa  cre» 
ditocs  upon  the  sqiarate  estate.  (Q) 

In  the  next  place,  though  a  joint  trade  may  prove  against  One  of 
a  separate  trade,  yet  it  has  been  held  that  one  of  two  partners^  ^^  P^^ 
though  carrying  on  a  sqfiarate  trade,  and  fiimishing  goods  as  not  prove 
a  separate  trader  to  the  partnership,  cannot  prove  under  a  ^>^  ^^ 
commission  against  hb  oo«partner ;  that  is,  not  before  all  the 
joint  creditors  are  paid  the  whole  of  the  principal  and  interest 
on  their  respective  debts.     For  in  none  of  the  cases  (as 
XfOrd  Eldon  has  observed)  in  which  the  partner,  constituting 
a  distinct  houses*  has  ever  been  admitted  to  proves  has  the 
estate  (against  which  he  has  been  so  admitted)  been  liable 

(1)  In  re  Shakeihaft,  C.  B.  L.  Joknt^  ibid.    Ex  parte  Hedtam^ 

538.  Ex  parte  Hargreavei^  1  Cox,  1  Rose,  146. 

^440.    Per  Lord  Eldon,  1 1  Ves.  414,  (S)  Ex  parte  SU  Bofhcy  1 1  Ves. 

£x  parte  Bing^  C.  B.  L.  538.    fix  417. 
parte  Frtewua^  ibid.     Ex  parte 
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with  that  distinct  house  for  joint  dd)ts;-«-the  principle 
being,  that  a  solvent  partner  shall  not  be  admitted  to  prove 
in  competition  with 'creditors  who  have  a  demand  agdost 
himself*  (1) 

Lastb/f  the  consideration  for  the  debt  must  be  fi>r  gpodi 
sold,  that  is,  for  articles  of  one  trade  furnished  to  the  odier 
trade^  and  not  for  money  advanced  by  one  of  the  firms  to 
dbe  other.  Therefore,  where  the  debt  accrued  from  the 
aggrq^ate  firm  to  the  separate  trade^  in  respect  of  monks 
provided  for  the  aggregate  firm  on  the  credit  of  the  in* 
dorsement  of  the  separate  firm  —  Lord  Eldon  held*  thst  in 
this  case  no  proof  could  be  made  by  the  separate  finn 
against  the  aggregate  one  (2),  as  this  could  not  be  oqd- 
sidered  a  transaction  between  trade  and  trade.  Bat  in  s 
recent  case,  where  the  question  was,  whether  a  partner  in 
a  hanking  house  could  prove  a  debt  against  the  estate  of 
another  banking  firm  (in  which  he  was  also  a  plartner)  for 
money  lent,  the  Vice-Chancellor  decided,  that  he  was  en* 
titled  to  prove  his  demand,  looking  upon  the  case  of  s 
hanker  lending  money,  as  that  of  a  trader  makiiig  ad^ 
vances  in  the  nmf  of  ids  trade.{i) 

Where  there  were  three  firms  commencing  at  diflbcnt 
periods,  •—  upon  the  bankruptcy  of  the  firm  in  which  tfagr 
were  all  engaged^  distinct  accounts  were  ordered  to  be 
kept  of  the  diflferent  partnerships,  bs  well  as  of  the  reqMC- 
tive  s^Murate  estates  of  each  individual  bankrupt.  (4)  Bat, 
where  there  have  been  various  partnerships,  and  a  joint 


(1)  Ex  parte  Adami^  lRo8e»305. 
In  a  recent  decision,  however,  of 
the  Vice-Chancellor,  he  said  he' 
was  at  a  loss  to  see  the  ground  of 
distinguishing  between  a  cast, 
where  there  were  only  two  part- 
ners, and  one  where  there  were 
more.  Ex  parte  Brenchtey,  Sit- 
tings after  Trinity  Term,  1S26. 

(s)  Ex  parte  SiliUoe,  1  G.  &  J. 
574. 


(j)  Ex  parte  BrenMey^  mpn. 
In  this  case  his  Honour  profisssed 
that  he  could  not  understand  some 
of  the  principles  on  which  the  d^ 
dsion  m  ex  parte  SUGioe  «ts 
founded ;  and  that  he  mw  no  res^ 
son  why  any  difference  should  be 
made  m  the  proof  of  a  debt, 
whether  it  was  created  by  a  loan 
of  money,  or  by  a  tnunaction  id 
the  way  of  trade. 

(4)  Ex  parte  JIdMm,  S  firo.  15. 


I 


Sect  7.]  OF  PARITHKRS.  6?S 

conunMdn  is  tAen  out  against  one  firm,  in  wtiteh  some  of  Proof 
the  parties  were  not  engaged,  there  can  only  be  the  com*  ...- 

mcMi  order  ibr  keeping  distinct  acoonnts  of  the  joint  and 
separate  estates,  ( 1 ) 

(1)  Ex  parte  Parker,  1 C.  B.  L.  249. 
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CHAP.  XVI. 

OF   RELATION   TO  THE  ACT  OF  BANKRUFTCT. 

Sect,  I.  Jsto  PcgpnetUs  made  ly  or  to  the  Banbvft* 

2.  As  to  Purchasers. 

3.  As  to   other  Dispositions  ^  the  Banknffs 

Property* 
4e.  Asto  Judgments^  Executions^  and  Attadmads. 
5.  As  to  Notice  of  an  Act  qf  Bankruptof. 


Section  I. 
As  to  Payments  made  ly  or  to  the  Bankrupt* 

iHE  alterations  made  by  the  new  statute  in  the  law  of 
relation  to  the  act  of  bankruptcy,  by  which  all  dispodto 
subsequently  nuule  of  the  bankrupt's  property  were  (under 
the  18  Eliz.  c  7.)  avoided  and  oyerreached,   have  now 
rendered  much  of  the  doctrine,  which  formerly  appataioed 
to  this  division  of  the  bankrupt  law,  unimportant  ibr  con- 
sideration.   It  may  suffice  to  observe,  that  after  die  hard- 
ship of  the  former  enactment  had  been  relaxed  by  maoy 
subsequent  statutes  (1),  it  was  still  sufficiently  oppresstre 
to  be  designated  by  Judges  from  the  bench  (2)  as  an  o&i^ 
lams  —and  it  was  also  one  which  they  always  refiised  to 
let  a  party  take  advantage  of  upon  motion.    The  new 
statute  will  be  found  to  have  relaxed  the  law  of  rdatioii 
still  further;   but  whether  such  relaxation  has  gone  &r 

(1)  lJacl«c.l5.s.l4.  19G.S.        (8)  CMce  v.  B^  1^.6^; 
c.  52.  8. 1.  and  see  4  Taunt.  198.  Per  Bto- 

fiddC.J. 
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enoi]|^  Deioams  to  be  ooiulideted»  and  will  more  espedldly  Papmewk 
dq)eDd  upon  what  constructiofl  courts  of  justice  will  give  V^^^i^^ 
to  its  enactments.    These  it  may  be  ccmyenient  to  discuss    ^.^^^^ 
in  the  order  above  mentioned ;  and^  instead  of  enumerating 
in  the  gross  the  various  alterations  in  this  branch  of  the 
law,  it  will  be  better,  perhaps,  to  point  them  out  singly  U> 
the  reader,  as  fhey  occur  in  the  progress  of  the  inquiry,  -^ 
by  which  means  it  will  be  more  clearly  perceived  in  what 
respects  the  new  law  differs  from  the  old. 

By  section  82.  of  the  new  statute  all  payments  really  and  AU  pay- 
bondjlde  made  by  the  bankrupt,  or  any  person  on  his  be-  ^^  dof^ 
half,  before  the  date  and  issuing  of  the  commission  to  any  ^/Sd^wftln 
creditor  (such  payment  not  being  a  fraudulent  preference  ^^^  °^^ 
of  such  creditor),  are  declared  to  be  valid,  notwithstanding  of  bank- 
any  prior  act  of  bankruptcy  —  as  well  as  all  payments  in  ^^* 
like  manner  made  to  the  bankrupt.    And  such  creditor  will 
not  be  liable  to  refund  the  same  to  the  assignees,  provided 
the  person  so  dealing  with  the  bankrupt  had  not  (at  the 
time  of  the  payment  by  or  to  the  bankrupt)  notice  of  any 
act  of  bankruptcy  by  such  bankrupt  committed. 

This  reladon  to  the  act  of  bankruptcy  cannot,  of  course.  Relation 
be  carried  further  bach  than  the  accruing  of  the  petitioning  ^"^^  ®^" 
creditor's  debt ;.  for  the  assignees  could  not  avail  them-  accmin^of 

selves  of  any  act  of  bankruptcy  beuond  that  time,  without  petitiomng 
J  .        ?    .     .  1  •  t'Tx  creditor's 

destroymg  their  title  as  assignees.  ( 1 )  debt. 

The  payment  btf  the  bankrupt  to  a  creditor  is  not  con-  Payment 

fined  now  to  a  payment  *^  in  respect  of  goads  soldf  or  of  a  ^^if?^* 

bill  qfeaecAasige^  in  the  usual  and  ordinary  course  of  trade»"  fonner 

(as  was  formerly  held  under  the  19  G.2.  c.  82.)  in  order  restriction; 

to  be  protected  (2) ;  •—  for  those  words  (which  were  inserted 

in  that  act)  are  purposely  omitted  in  the  above  sectkm, 

(1)  Ex  pexte  Birkett,  2 Rose,  71.  Harwood  ▼.  Lamas,  11  East,  1S7. 
Ex  parte  Boumeis,  S  M.  &  S.  479.  Bayly  v.  Schofield,  2  M.  &  S.  538. 

(2)  Bradley  y. Clark,  ST.R.IOT,  Ex  parte  Congalion,  3  Bro.  47. 
Femon  v.  jHo//,  2  T.R.  648.  Pm-  TampUn  v.  Diggnu,  2  Camp.  312. 
kerUm  v.  Martkatt,  2  H.  B.  334.  Blogg  T.  PAt^pr,  ibid.  129. 
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which  extends  to  ail  bondJSde  pftyments  whatever.  It 
must  still,  howe¥er,  be  stridfy  a  bond  Jlde  payment;  and 
therefore  <a  pajrment  in  any  mercantile  tiealings,  which  b 
not  in  the  ordinary  course  of  trade,  would  not  even  new 
be  considered  a  payment  bond  Jlde  —  such,  for  instanoe, 
as  a  payment  made  for  goods  before  thofare  idwerei(\) 
—or,  perhaps,  a  payment  by  weekly  instalments  fcr  goods 
previously  sold  and  delivered  to  the  bankrupt  (S) 

The  payment,  also,  which  is  contemplated  by  the 
must  be  a  payment  by  the  bankrupt  khnselfy  or  his 
ized  agent.  Therefore,  a  payment  made  by  a<iMjxno>» 
without  the  knowledge  of  the  bankrupt  —  or  a  pajaicnicx* 
torted  by  compulsion  of  l^al  process  (by  for»ga  attadip 
ment,  for  example,  even  after  judgment)  from  a  tkird 
person,  who  happened  to  have  eflects  of  the  baoknipt  ia 
•his  hands  at  the  time  —  cannot  be  said  to  be  apajmeot  ijr 
the  banJtnq)ti  or  by  a  person  on  his  behalf  when  the  bank- 
rupt was  not  even  conscious  that  his  properly  was  ia  tbe 
hands  of  such  third  person.  (S) 

The  indorsement  and  deliveiy  of  bills  cf  exAaa^  by 
the  bankrupt  to  a  creditor  after  a  secret  act  of  bankn^Acy, 
where  the  creditor  received  the  money  due  on  tbe  bSk 
before  the  commission  issued,  was  held  by  Lord  Hardmke 
to  be  a  good  payment  within  the  statutes  of  1  Jac  1.  c.  15. 
and  19  G.  2.  c.  82.  —  on  the  ground,  that  there  was  no  St- 
ference  between  an  actual  payment  of  money  in  satiArfton 
of  a  debt,  and  indorsing  bills  of  exchange  (provided  die 
money  was  received  on  them  before  the  commisskm  is- 
sued}, —  such  indoi*sement  being  only  a  medium  of  pay* 
ment  (4)     So,  tbe  acceptance  of  a  bill  (which  is  afierwaids 
duly  paid)  is  equivalent  to  a  payment  of  the  debt  in  mon^  at 
the  time  (5)  of  the  acceptance.    And  the  giving  goods  in  ex* 


% 


1 )  Per  Bayley  J.  3  B.  &  C  4 1 6.  (4)  HaiMiu  r.  Peu/Od,    s  V& 

(s)  BoUon  v.  Jager^  1  Ryan  &  550. 

M.  265.  (5)  Per  Abbott  C.  J.  Soiwcrtj  t. 

(3)  HwtU  V.  Browmng.  7  East,  Brooiu,  4  B.  &  A.  5^5, 
154. 
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change  for  other  goods  was  also  held  by  Lord  Kenyon  to  PaymenU 

beajl)  good  payment  J^  I 

The  bankers  of  a  bankrupt  are  in  the  same  situation  m  ■.  ■■ 

regard  to  him,  as  other  persons  are  in  this-  respect;  and  if  f^^^J^^ 
they  receive  money  from  him  afler  notice  of  an  act  of  bank«»  after 


no- 


mptcy,  ihej  are  bound  to  retain  It  for  the  use  of  the  assignees.  ^^  ^  ^ 
Any  payments^  therefore,  made  by  them  upon  account  of  banknipu- 
.   drafts  drawn  by  the  bankrupt,  after  they  have  had  notice*  of  ^y- 
,.    an  act  of  bankruptcy  — -  or  any  payments  of  money  over  to 
the  bankrupt  himself —  will  not  be  protected.     Neither  can 
Ibey  set  off  any  payment  so  made,  or  be  allowed  to  come  in 
"^    as  creditors  in  respect  of  it  under  the  commission.- (2) 

Where  a  bankrupt  shortly  before  his  bankruptcy  drew  a  Money  ia 
[    bill  which  he  procured  to  be  discounted,  and  then  gave  ^  hand*. 
bb  creditor  an  order  to  receive  the  amount,  directing  the  rier. 
person  who  discounted  the  bill  to  transmit  it  to  the  credi* 
'   tor  —  and-  whilst  the  money  was  in  the  hands  of  the  carrier, 
\^  committed  an  act  of  bankruptcy;  —  it  was  held,  that  the 
creditor  (to  whose  hands  the  money  did  not  come  until 
after  the  act  of  bankruptcy)  was  liable  to  refiind  it  tothe 
assignees ;  for,  whilst  the  money  remained  in  the  hands  of 
the  carrier,  .the  property  in  it  remained  unaltered  (8),  not- 
withstanding the  order  to   receive   it  was  given  to  the 
'  creditor  before  the  bankruptcy.     Though  this  point  would 
be  ruled  dtfierently  now,  with  respect  to  the  relation  to  the 
£ct  of  bixnkruptcy,  —  yet  the  principle  of  the  decision  will 
apply  to  a  case,  where  a  creditor  receives  money  under 
similar  circumstances  ctfter  the  issuing  of  the  commission. 

A  payment  of  a  debt  by  the  bankrupt  upon  being  ar-  Payment* 
rested  (4)9  or  threatened  with  an  immediate  arrest  (5),  is  a  ^ 
hon&^fide  payment  within  the  statute,  notwithstanding  a 
secret  act  of  bankruptcy.    But,  where  a  trader  upon  being 

(1)  WUkins  V.  Coicy^  V  T.  R.  (.3)  Hervey  v.  Liddiard,  1  Star. 
713.  128. 

(2)  Vernon  v-  Hankey,  2  T.  R.  (4)  Cox  v.  Morgan^  2  B.  &  P. 
113.  3Bro.  315.  Hammersley  v.  398.  Hobnei  v.  Wmnmgttmt  cit. 
Purling^  ^  Vea.  757.  ibid. 

(5)  Jonei  V.  Lingard^  cit.  ibid.' 
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arrested  and  afterwards  cliaif;ed  at  the  anit  of  sevenl 
persons,  sent  for  all  the  creditors  at  whose  soils  he  was 
detaiqed  excqa  one — and  paid  those  creditors  alone  the 
faH  amount  of  their  debts  —  such  payments  were  not  cod* 
sidered  to  he  bondJUe.  (i)    And  where  a  trader  was  ar- 
rested upon  a  ca*  sa.  after  he  had  committed  an  act  of 
bankruptcy  —  and  thereupon  placed  goods  In  the  hands  of 
the  sheriffi'  officer  to  raise  maaej  upon  them,  iriio  accord* 
ingly  pledged  them,  and  five  weeks  afterwards  paid  over 
the  amount  to  the  party,  at  whose  suit  the  bankrapt  had 
been  arrested;  —  this  transaction  was  considered  also  to 
be  not  a  bondjtde  payment.  (2)    But  wliere  a  putf  ad- 
vanced money  to  a  bankrupt  dtiring  his  imprisonmeDt,  &r 
the .  ei^press  purpose  of  eniid>ling  him  to  settle  wkh  his  credt 
tors  —  and  (that  purpose  fidling)  a  part  of  die  money  was 
repaid  to  him  by  the  bankrupt ;  —  in  this  case^  the  money 
was  held  to  be  clothed  with  a  specific' trusty  wU^  pre- 
vented it  finom  passing  to  the  assignees ;  and  conseqiiendy 
the  repayment  was  protected.  (S) 

A  payment  by  a  tenant  to  a  landk>nl  to  avoid  a  distress 
is  a  bond^fide  payment,  even  though  the  landlord  knew  of 
an  act  of  bankruptcy ;  for,  having  by  law  a  right  of  distress, 
if  he  thinks  fit  to  waive  that  right  and  accept  of  the  rent» 
he  is  not  to  be  placed  in  a  worse  situation  than  if  he  had 
made  an  actual  distress.  (4)  And  though  there  are  no 
goods  on  the  premises,  such  a  payment  by  the  tenant  wiB 
be  valid;  as  the  landlord  would  have  a  right  to  distrain  on 
any  goods  which  might  be  subsequently  fdaoed  llieie.  (5) 

A  payment  made  by  the  bankrupt  to  a  party  idio  had 
a  lien  on  papers  in  his  hands  for  a  balance  doe^  wUch 
he  delivered  up  on  payment  of  sudi  baknc^  was  hdd  to  be 
a  bonijide  payment ;  —  thou^  the  par^  <fid  not  esqpvessly 
stipulate  for  payment  as  a  condition  for  the  suneoder  of 

(1)  SoMtheyy.  Butler,  5B.  &  P.  (4)  Stevemon  v.  Wood,  3  Esp. 

237.  200. 

(S)  AUaiutm  r,  Atknuon,  1  M.ft  (5)  Maoor  v.  Owme,    1  Wb^^ 

S.  583.  S61. 

(3)  CoUi  V.  Jtoims,  5  Camp.  185. 
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thelkn-^aadevvAtiioiighthepiirtyreoovcd  Pj^fmm^ 

from  the  Iwikrupt  ia  the  Kiiig^.  Bench  prisoD,  irhefe  he  J^J;^ 
was  actiiaUf  confined  at  tbei  thne  —  and  the  ^i^  mpruon    •— . 
was  ksdf  the  act  of  bonkmiitqy.oQ. which  the  coBmiiaBiioa 
i«ue<L(l)- 

Where  a  bankrupt,  previons.  to  an  act  oC  bmkriiptqr^  Money  re^ 
gave  a  power  of  attorney  to  his  creditor  to  veotive  soma  of  ^^^ 
money  doe  to  the  bankmpt,  and;to  apply  ibtet  to  the  croi  n^tcy 
ditor'$  own  oae^ — any  money. received  under  auch  poweir  """d""*^  ' 
by  the  creditor  i^ien'  the  banhtupiqy  was  .held  to  be'recbter?  Forney, 
able  by  the  assigpiees.  (2) 

The  tielntioa  to.  the  act  of  bankmptgsy,  it  aaemsy  only  Rdaddn 
affiscts  paym^tfr  and  transactions  by  the.banknipt»  which  onlyailects 
may  opeatste  to  the  prgudice  of  the  aaaignees,  ormterfarcf  ^l^^y 
in  any  maaner  with  their  rights ;  for  in  other  reopecCs  the  pr^ejudioe 

act  of  a  maa,  who  has  committed  an  act  of  bankruptcy^  haJBi  n^,^"^ 

the  sttmeettoct  as  the  act  of  any  other  person.  (S)    There* 

foke  wh^re  ki  btoknipt»  having  secniidea  in  his  bankers^ 

hands  to  a  certain  amount^  drew  upon  them  a  bill  for  a 

targer  awiouni^  on  the  'score  of  his  accommodation  —  which 

(after  acceptance,  and  after  an  act  of  bankruptcy)  he  in^ 

doraed  to  a  third  person ; — it  was  held,  that  the  indorsee^ 

though  not  entitled  to  recover  against  the  bankers  the 

whole  amount  of  the  UU  —  which  would  have  prejudiced 

die  right  of  the  assignaes  to  the  amount  of  the  securities 

lield  in  the  bankers'  hands  —  nught  nevertheless  recover  to 

die  extend  of-  the  difEbrence  between  the  amount  of  such> 

securitiea  and.ihe  amount  of  the  bilL  (4?) 

With  reelect  to  payments  to  a  bankrupt — it  is  provided 
by  secHon  84.  (5)  of  the  new  statute,  (in  addition  to  the 
82d  secdon  above  mentioned)  that  no  person  or  body  cor- 

(1)  Tkompsonv.Beation,  iBing.  (4)  WilSs  r.  Freeman^  l2Ea8t» 
1 45. ;  but  see  post,  682.  656, 

(2)  BaviU  V.  Lethwaite,  SEsp,  (5)  Thu  section  is  taken  fronr 
1 5s.  the  &6  G.  9.  c,  137. 8. 1 . 

(3)  Per    Lord    Ellenboroughy 
12  East,  €59. 
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pg^mtnii    poratCi  or  public  company  having  in  hbor  tkdor 
]u.j^«^    ^^  custody.any  moo^,  gooda^  or  effects  belonging  to  any 
bankrupt*  shall  be  endangered  by  reason  of  the  paymeotcr 
delhreiy  thereof  to  the  bankrupt  or  Ua  order,  pnmded  sodi 
person  or  company  had  not  notice  that  sudi  bankrupt  hsd 
an  act  of  bankruptcy. 


V  I    •  II '  » 


ISiiino-         Payments  made  to  a  bankrupt  after  a  t&erei  act  of  bnk> 
^^H^y^  .  ruptcy  depend,  for  their  validity,  upon  the  same  pcindpk 
ments^   as  payments  made  ^  him ;  thqr  must  be  equally  Aon^jUe^ 
m<itoT     and  in  discharge  of  a  debt  or  other  I^  Iiabi%.    Bat 
the  bank>    there  b  a  great  distinction  in  reality  between  the  eflect  (ts 
^P^         k  rdates  to  the  general  crediton)  of  the  invalidity  of  a 
payment  dy,  and  of  a  payment  to,  a  bankrupt;  Aat  i% 
between  a  creditor  loring  the  benefit  of  a  teoeipt  of  monqr, 
and  being  subjected  to  make  a  payment  twice  over.    In 
the  case  of  a  payment  to  the  bankrupt*— that  pq^nsnt  mns^ 
unless  there  be  great  misconduct  on  die  part  of  die  bank* 
ropt,  enure  (by  an  increase  pro  fanio  of  the  distribatoMe 
fond)  to  the  benefit  of  those  very  creditors,  who  ciaim 
the  second  payment  of  the  same  debt;  whereas  a  TectSfH 
Jrom  a  bankrupt  operates  pro  tanto  in  diminution  of  ikt 
distributable  fund*—  and,  so  fiur  as  it  extends^  defeats  the 
general  object  of  the  law,  via.  an  equal  diviaioo  anong 
tViyment     all  the  cseditors.  (1)    Accordingly,  where  a  par^  boimiit 
kMwiedee  fSP^^  ^^  ^  trader  who  had  previously  oommittBd  an  act  of 
of  act  of     bankruptcy,  and  paid  for  them  boHdJuk  without  knowledge 
^°|^         of  the  act,  such  a  payment  was  held  to  be  protected,  (i) 
Payment     ^^^  ^^  contrary  has  been  subsequently  held,  with  respect 
made  in      to  a  payment  made  by  a  party  who  was  not  ^rfwdfy  mdAtd 
padmi  of    ^  ^^®  bankrupt  at  the  time,  notwithstanding  it  was  made  in 
a  consign-  oftfjcipa/ioii  of  a  consignmoit  of  goods^  whidi  had  been  pre^ 
™^^'         viously  ordered  of  the  bankrupt  by  the  person  «iM>irTng  sach 
payment.  (9)    As  the  Court,  however,  decided  this  last  case 
upon  the  ground,  that  the  defendant  (when  be  made  the 

(1)  Per  Abbott  C.J.  4B.&a        (5)  Bukop  r.  Cnrnti^p  sa& 
531.  C.415. 

(S)  Cash  V.   Young,  S  B.  &  C. 
413. 
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pftyment)  was  nol  <<  a  deUcr  of  ike  hanhrupT  within  the  PaymenU 
1  Jac.  1.  c.  15*  s.  14.  — and  as  those  words  are  omitted  in  ^^J^L,# 

the  8^  section  of  the  new  statute^  which  extends  generally    * 

to  (MfoymmU  really  and  bon&JUie  made  before  the  date  of  the 
oomiDission  —  it  is  probable,  when  a  case  of  this  kind  comes 
again  before  the  Court,  it  wonld  meet  with  a  dififerent  decision. 

Where  money  was  paid  to  a  bankrupt  by  a  party,  who  Payment 
had  received  it  from  the  bankrupt's  debtor,  to  convey  to  ^^!,^^ 
the  bankrupt  in  the  character  merely  of  a  messenger  or 
bearer^ — such  a  payment,  it  was  held,  could  not  be  disputed 
by  the  assignees,  as  against  such  messenger  or  bearer, 
though  he  was  aware  that  the  bankrupt  was  in  prison  at 
the  time.  (1) 

Where  a  fi^tor  gave  his  acceptance  after,a  secret  act  of  Payment 
bankruptcy  of  his  principal  (of  which  he  had  then  no  notice)  %[^n^ 
for  the  amount  of  goods  sold  by  him  for  his  principal,  —  the  hands 
though  the  factor  paid  the  acceptance  to  a  third  person  M^n)fe- 
efier  notice  of  the  act  of  bankruptcy,  the  payment  was  held  h^to  the 
to  be  protected ;  as  it  was  to  be  considered  a  payment  in  !^^^|||^ 
refermce  to  the  giving  of  the  bill,  and  not  in  reference  to  not  to  the 
the  time  when  it  became  due.  (2)     And  the  same  point  ^^i  ***** 
was  lately  ruled  at  Nisi  Prius{S)  before  Lord  Chief  Justice 
Best.     But,  where  the  factor  had  not  sold  the  goods,  bat  Factor. 
had  accepted  and  paid  bills  in  respect  of  them  after  a  secret 
act  of  bankruptcy  of  the  principal,  —  in  this  case,  the  pay- 
ment was  held  to  be  not  a  pajfinent  of  an  antecedent  debt, 
but  an  advance  of  money  —  and  therefore  not  protected,  so 
as  to  prevent  the  assignees  (4)  from  recovering  the  goods 
in  trover  from  the  &ctor. 

The  act  of  bankruptcy  by  Ijfif^  in  prison  (as  we  have  As  to  pay- 
before  seen)  (6)  was  under  the  former  law  held  to  i-elate  ^J^tru  ^t* 
back  to  the  day  of  the  first  arrest  —  or  day  of  surrender  in  when  in 
discharge  of  the  bail  —  and  to  operate  as  if  the  arrest,  or  P™®!^- 

(j)  CoUt  V.    Wright^  4  Taunt.        {JS)  BenneU^.Spackman^lCwt. 
1  ^6.  N.  P.  274. 

<2)  fVUkhu    V.   Casey,  7  T.  R.        (4)  Copeland  v.   Stem,  8  T.  R. 
712.  199. 

(5)  See  ante,  page  79. 
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PoymetiU    or  surrender,  was  in  itself  a  oomplde  act  of  baiikniiMcy. 

ha^  t     (^i^s^uently,  where  a  payment  was  oaade  to  a  trader  ia 

prison,  with  full  notice  of  that  £M:t  — and  with  nodoe  also 

from  an  attorney,  that  a  commission  would  shortly  be 
issued,  and  that  the  act  c^  bankruptcy  would  relate  back  to 
the  day  of  the  imprisonment  —  and  the  requisite  time  to 
constitute  an  act  of  bankruptcy  was  afterwards  ooliipletedy— 
such  a  payment  was  held  to  be(l)  not  protei^ed.  Bat 
where  the  payment  was  made  to  an  agrait  of  the  faankrqit, 
vaihout  amf  kncndedge  of  the  bankrupt  being  in  prison-* 
in  this  case  the  paymoit  was  considered  Yalid;  thoo^ 
Lord  EUenborough  observed,  that  if  the  party  had  iaoia 
the/act^  out  of  which  the  bankruptcy  sprung  Uus  wobU 
have  deprived  him  of  the  protectum  of  the  statnte.  Tet 
we  have  seen  (2),  that  a  payment  by  a  bankrupt  to  a  cre- 
ditor was  held  good,  though  the  creditor  actually  leoeml 
the  money  from  the  bankrupt  in  the  very  prison  where  he 
was  confined.  And,  indeed,  it  seems  somewhat  doditfid) 
for  the  reasons  before  stated  in  treating  of  duis  paiticnltf 
act  of  bankruptcy,  whether  it  will  now  be  held  to  idjrte 

As  to  fnc-  back  to  the^s^  day  of  the  imprisonment  (8)     The  saaie 

don  of  a  doctrine,  however,  as  to  the  fraction  of  a  day  (which  appiia 
to  other  acts  of  bankruptcy )  applies  also  to  this ;  andacoont 
ingly  where  the  sheriff  took  possession  under  an  ezecntiaBy 
and  at  a  later  hour  of  the  same  day  on  whidi  the  hanbvpt 
surrendered  in  discharge  of  his  bail,  the  executka  in>s 
holden  valid.  (4)  For  the  very  hour  of  the  day  when  a  bit 
took  place  (as  to  all  purposes  coimected  widi  a  r^  of 
property)  may  be  properly  inquired  into;  thoogb  die 
parties  are  entitled  to  take  the  vAofe  day  into  aoeoont,  ia 
calculating  the  panod  of  the  imprisonment,  with  a  view  to 
the  (5)  act  of  bankruptcy* 

(1)  King  V.  Leiih^  2  T.  R.  141.  v.  Grm^  3  Star.  72.;  and  see  Sad- 

(2)  Ante,  679.  fcr  v.  ^ei^,  4  Camp.  195,     Wjt 

(3)  See  ante,  page  79.  dotvfCs  case,  14  Ves.  87-    GieMsam^ 

(4)  Thomtu  V.  Desanges,  2B.  &  ton  T.  Raw&u^  sEast,  407.    ^ 
A.  586.  parte  BirkeU^  3  Roce,  7 1. 

(5)  Per  Abbott  C.  J.  Saunderton 
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When  tbe  act  of  faaaknipticy  consists  in  eseapif^  out  €f  paymenu 
prikmf  or  custody^  it  is  then  expressly  dechored,  by  the,;^  ^^ 
section  of  the  new  statute,  to  relate  back  to  the  time  of  the        "^ 
arrest^  commitment,  or  detention. 

A  pa^^ent  made  to  the  bankrapt  by  eoercion  at  fato^  Paynieiit 
before  Uie  execution  of  the  commissioneT^s  assignment,  bjrcoer- 
even  with  notice  of  an  act  of  bankroptcy,  has  been  always  ^J^  ^ 
considered  valid,  unless  fraud  or  collusion  can  be  shewn 
between  the  debtor  and  the  bankrupt.  (1 )    And  it  is  no  de- 
fence against  an  action  by  the  bankrupt,  that  he  has  com- 
mitted an  act  of  bankruptcy  of  which  the  defendant  has 
notice,  if  no  commission  be  actually  sued  out,  nor  any  pro- 
ceeding be  instituted  for  that  purpose.  (2)    But  it  has  been  Poreigii 
held,  that  a  debtor  of  a  bankrupt  was  not  warranted  in  paying  attach- 
funds  of  the  bankrupt's  to  a  creditor  (who  sued  the  bank-  '"^^ 
rupt  in  the  mayor's  court)  upon  an  attachment  merehf 
against  the  debtor  as  garnishee^  — >  for  diat  he  was  not  jtisti- 
fied  in  paying  over  the  money,  before  judgment  had  been  ob- 
tained against  him.  (8)   And  even  in  a  case  where^^^^nl 

(1)  Pryn  v.  Betde^  3  Keb.  950.  **formance  of  kit  duty.    From  the 

Andrew$v,SpiceT/iAxii\,6\e,    Foi'  **  expressions,  too,  thrown  out  in 

ter  y.  AUanson,  2  T.  R.  479.  ^  some  of  the  cases,  it  would  seem 

(9)  Ibid.     Pricketi   r,  Doum^  **  not  sufBcient  for  the  defendant 

5  Oftmn.  131.  "  to  express  his  readiness  to  make 

(3)  Wtndham  v.  Paiertony  1  Star.  "  the  [myment  demanded,  but  to 

147.;  and  see  Barker  v.  Goodmr^  "  require  that,  for  his  indemnity, 

1 1  Yes.  78.    Sir  Wm.  Evans  has  **  an  action  should  beproteadedto 

made  some  very  just  and  forcible  ^'Judgment.    As  a  payment  before 

obserratioiis  on  tnese  decisions,  in  **  judgment  might,  therefore,  be 

bis   note  to  the  statute  I  Jac.  1.  **  treated  as  collusive,  perhaps  a 

c.  15.  s.  14.  and  in  his  Letter  to  **  judgment  by  defaulty  or  confet" 

Sir  S.  Romilly  (page  904.)    '<  It  is  **  aoh,  would  not  be  regarded  m  a 

**  ioyxMsible,     he  says,  **  to  con«  ^  much  more  favourable  li^t.  And 

**  ceive  a  greater  anomaly  or  ab-  ^  thus  a  party,  perfectly  willing  to 

**  surety,  than  the  law  in  this  re-  **  perform  an  engagement  which 

^lect  exhiUts.    In  every  other  "  can  be  leeal^  enforced,  is,  with- 

ease,  an  action  founded  upon  **  out  any  default  of  his  own,  and 

contract    supposes    the    actual  **  from    collateral    circumstances 

breach  of  a  previout  obSgatkm,  **  which  he  has  nothing  to  do  with, 

**  ^rhich  it  was  incumbent^on  the  **  subjected  to  the  expense  and  in- 

^  defendant  to  perform;  but  in  ''convenience  of  a  f^al  process, 

**■  tliis  case  the  action  itself  is  ren-  -  "  attended    possibly   with   arrest 

**  dered  necessary,  in  order  to  ren-  ^  and  imprisonment,  before  he  can 

^  der  the  party  secure  in  the  per-  **  satisfy   ^th  safety  the   claims 
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Paymenii    Was  obtained  against  the  garnisheet  and  be  bad  paid  over  the 

T^v^  ,     money  to  the  creditor,  the  creditor  was  held  bound  to 

refund  to  the  assignees.  (1)     Where  a  banker,  however, 

As  to  bill     ^{^^  Y^^  2,^  Yiis  bands  a  balance  due  to  an  insolvent  trader, 

of  later- 

pleader.      was  served  with  di£krent  attachments  by  bis  creditors,  and 

then  held  to  bail  in  trover  by  the  trader  himself  — it  was 
held,  that  he  was  entitled  to  relief  in  equity  on  a  bill  of  in- 
terpleader. (2)     But  it  seems  the  better  plan  in  such  a  case 
would  have   been,   to  pay  the  money  into  court  in  the 
action,  which  would  have  operated  as  a  discbarge  at  kw, 
and  would  have  prevented  the  necessity  of  a  bill  of  in** 
terpleader.  (8) 
Payment         Where  a  debtor  paid  the  amount  of  the  debt  to  as- 
oommifl-     signees  under  a  commission,  which  was  afterwards  super- 
rion  which  seded — and  the  same  atoignees  were  appointed  under  the 
1^^^^'     second  commission,  —  the  payment  was  hdd  to  be  protected 
under  the  46  G.  3.  c  135.  s.  1.,  by  the  relation  of  the  rights 
of  the  assignees,  which  were  revested  in  them  by  the  second 
commission,  and  which  the  defendant  believed  to  eadst 
when  the  payment  was  made.  (4) 

^  which  he  is  totally  unable  to  re-  gests,  that  all  payments^  akkoKf^ 

**  gut.    In  common  coses  of  con-  qfler  hunviedge  <^  an  ad  of  W^ 

^  flicting  claims,  a  person,  who  is  ruptcy  comtmttedy  should  he  pro- 

**  willing  to  satisfy  bis  obligation  tected  if  made  before  a  cammisaM 

**  according  to  the  right,  may  be  has  actually  itiuedj  unless  the  com- 

^  released  from  becoming  a  party  mission  should  be  taken  out  witiiio 

**  to  a  contest  in  which  he  has  no  so  short  a  period  after  the  act  of 

**  colicem,  by  means  of  a  bill  of  bankruptcy,  as  might  be  prodacUTe 

"  interpleader  ;   but  in  the  case  of  a  mere  race  b^ween-  the  com- 

^  under  consideration"  —  (which  mission  and  the  payment. 

was  not  a  proceeding  by  foreign  at-  (1)  HovU  v.  JSrowmngf  7  East, 

tachment)-— ''  there  can  be  no  such  1 54.;  and  see  ante,  676. 

^  assistance ;  for  the  claim  is  all  on  (S)  LatigsUm  y,  Boyktim,  2  Yes. 

**  one  side,  and  there  is  no  com-  jun.  101. 

**  petitor    who    can    be    brought  (3)  Ibid. 

*  fcefore  the  Court.*'    In  order  to  (4)  i^menpor/ v.  Cor/rr, 5  Moore^ 

apply  the  proper  remedy  to  such  a  16. 

defective  state  of  the  law,  he  sug- 


SecU2.]  ACT  OP  BANKBUFTCT.  685 


Section  II. 
As  to  Purchasers, 

By  section  81.  (1)  of  the  new  act>  all  conveyances  by,  Contf^cts 
and  all  contracts  and  other  dealings  and  transactions  by  ^^^ 
and  with  any  bankrupt,  bond  Jide  made  and  entered  into  before 
more  than  two  calendar  months  before  the  date  and  issuing  commit- 

SIOD 

of  the  commission,  are  declared  to  be  valid,  notwithstanding  though 
any  prior  act  of  bankruptcy,  provided  the  person  dealing  after  act  of 
with  the  bankrupt  had  not  at  the  time  notice  of  any  prior  c„  unim- 
act  of  bankruptcy  (2)  by  him  committed.     Provided  also,  pcachaWe 
that  where  a  commission  has  been  superseded,  if  any  other  notice, 
commission  shall  issue  against  the  bankrupt  within  two 
calendar  months  after  it  shall  have  been  superseded,  no 
such  conveyance,  &c.  shall  be  valid,  unless  made  or  exe- 
cuted more  than  two  calendar  months  befoi*e  the  issuing  of 
the  first  commission. 

This  last  proviso  in  the  above  section  was  introduced  to  As  to  pro- 
remedy  a  mischief,  which,  it  seems,  had  crept  into  the  bank-  ^''^  "^ 
rupt  law  since  Sir  5.  Bomilli/s  act.    It  frequently  happened  commu- 
that  creditors,  in  order  to  avail  themselves  of  a  fraudulent  ^^  ^ 
preference,  and  prevent  being  called   upon  to  refund —  led^'aod 
(which  they  would  be  obliged  to  do  by  the  issuing  of  a  valid  a  seoond 
commission  within  two  months)  —  resorted  to  the  device 
of  procuring  a  friend  to  sue  out  an  invalid  commission^  and 
keep  it  alive  until  the  two  months  elapsedy  —  and  then, 
when  a  new  commission  issued  after  the  first  was  superseded, 
they  could  thus  bid  defiance  to  the  claims  of  the  assignees. 

In  considering  the  above  secdon,  it  is  proposed  in  the 
first  place  to  inquire  more  especially  how  it  operates  with 

Cl)  This  section,  with  the  ex-       (2)  In  the  former  acts,  the  no- 
ception  of  the  last  proviso  con-    tice  was  extended  to  intohenctf  and 
tamed  in   it,  is   taken  from  the    stoppage  of  payment, 
46  G.  3.  c.  135.  8. 1.  and  49  G,3. 
c.  121.  8.2. 
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Astopwr' 
ekaters. 


regard  to  purdkasers^  dicNif^  we  n^f  pctceife  it  qipGei  to 
all  dealings  and  traosactioDs  gcnenlly  with  the  btokrapt. 
It  will  be  alao  material  to  dktingniah  betweeo  poickascn 
wMma  notice  of  aa  act  of  baiikniptcj»  and  pudiasen  wU 
notice  of  such  act. 


Alto  pur- 
chase of 
goods 
wUkoui 

form  me 
onfimuy 
oouneof 
trade. 


When 
goods  are 
Dot 
for. 


And,  first,  as  to  porchasers  yoUioni  notice.    Althov^  t 
purdiaser  without  notice  of  any  prior  act  of  bankniplcj  is 
only  protected  (according  to  the  strict  construction  of  the 
above  enactment)  when  the  porchase  is  made  more  than 
two  calendar  months  before  the  date  and  issuing  of  die 
commission ;  —  yet,  for  the  baiefit  of  trade,  when  goeh  or 
articles  of  merchandise  are  bondjide  boog^t  of  a  Oader, 
though  less  than  two  months  before  the  issoiii^  of  a  oom- 
mission  against  him,  and  after  he  had  committed  an  act  of 
bankruptcy  —  if  the  goods  are  paid  for  in  the  ordbiaiy 
course  of  trader  without  knowledge  of  the  bankraptcy, 
such  a  purchase  cannot  be  impeached  by  the  atsignccs. 
To  hold  the  contxary,  indeed,  would  (as  ohserted  by 
Lord  Chief  Justice  Abbott)  be  productive  of  most  sericns 
mischief;   as  it  would  have  the  effect  of  making  etcrj 
person  buying  any  article  in  a  shop  in  the  city  of  West- 
minster, or  elsewhere  not  in  market  overt,  and  paying  for  it 
immediately,  liable  to  pay  a  second  time.  (1)     When,  how- 
ever, the  goods  have  not  been  paid  Jbr^  but  purchased  (for 
example)  on  a  contract  of  sale  or  return  (2) — or  where  a  bill 
is  even  accepted  for  a  larger  sum  than  the  price  of  die 
goods,  without  any  express  ^propriation  of  the  bill  to  the 
payment  of  the  price; — then,  notwithstanding  the  goods  tie 
delivered  to  the  purchaser,  the  assignees  may  recover  diefli 
in  trover,  when  they  are  purchased  subsequent  to  an  act  of 
bankruptcy.  (3) 

(1)  Oit&v.  Foiifig,8B.&C.413.  asiUtedinit,  as  there  appears  to 
Gontrik,  SmMdenon  v.  Girgg^  haye  beea  strong  erideooe  of  the 
5  Star.  7S.  i0irmanee  of  the  sale  bf  the  »- 

(2)  Hurtt  V.  Gwennap^  sStar,  agneeB. 

306.    The  decision  in  this  case  is        (S)  Bitkop  v.  CmwAey^  3  B.A 
not  very  reconcilable  with  the  facts    C.  41 5. 
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And  in  a  purchasei  either  of  real  or  personal  property.  Am  u  jmr^ 
made  ferafiur  and  valuable  consideration  witbont  notice  of  *^^^^ 
an  act  of  bankrupt^,  —  if  the  purchaser  can  defend  himsdf  Equity 
at  law,  a  court  of  equity  will  not  fisivonr  assignees  in  their  ^  °^^ 
attempts  to  avoid  the  purchase^  by  enabling  them  to  take  claims  of 
advantage  of  the  relation  to  the  act  of  bankruptcy.  (1)  anipees 
Upon  a  bill  for  a  discovery,  therefore,  the  Court  of  Chancery  £,  pur- 
will  not  compel  the  purchaser  to  show  the  time  of  the  pur-  chaser 
chaser  for  fear  it  should  be  overreached,  and  be  within  notice. 
the  time  after  an  act  of  bankruptcy  committed.  (2)    So^ 
also^  the  Court  has  reused  to  compel  a  man  to  discover 
vjkat  goods  he  bought  of  a  bankrupt  after  the  bahkngpta^ 
and  before  the  commission  sued  out,  where  the  party  had 
no  notice  of  the  act  of  bankruptcy  (S) ;  though  the  Court 
^tSi  comptii  a  disclosure  of  the  consideraiian  of  a  pur- 
chase. (4) 

And  though  a  purchaser  without  notice  has  not  a  prior 
legal  estate  in  J)im»  but  cmly  a  better  tide,  or  a  better  right 
to  call  finr  the  legal  estate,  than  the  assignees,  a  court  of  equity 
will  not  in  this  case  assbt  them  to  av(Hd  the  purchase.  (5) 
Where  a  purchaser,  also,  had  even  been  guiky  of  mis* 
conduct  in  making  a  purchase  by  giving  much  less  than 
the  value  of  the  premises,  for  the  purpose  of  defeating  the 
creditors  of  the  vendor,  Lord  Hardwicke  permitted  the 
purchase  deed  to  stand  as  a  security  for  the  money  really 
and  bondjlde  advanced.  (6)  And  an  equitable  purchaser 
is  as  much  within  the. protection  of  the  statute,  as  a  pur- 
chaser by  an  actual  conveyance  at  law.  (7) 

With  respect  to  purchasers  and  oUier  parties  mth  notice  As  to  pur- 

of  an  act  of  bankruptcv  —  it  has  lately  been  decided,  that  ^^^^|^ 
where  a  party,   to  whom  the  bankrupt  had  released  a 

(1)  1  Vera.  87.  (4)  Skin«  149. 

(2)  Anon.  Skin.  149.  (5)  Wilh  v.  Bodingion,  2  Vern. 

(3)  Brown  v.  WUUamSt  2  Ch.  Ca.    599. 

135.    Anon.  find.  1S6.     Wagstaff       (6)  Barwdly.  Ward^  1  Atk.2S0. 
▼.  Reedy  ibid.  156.    JFidier  v.  Tour       (7)  Reed  v.  Ward^  7  Vin.  119. 
chett^  1  Eden,  158.    Abery  v.  WU- 
tiams,  1  Vera.  27. 
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Ai  to  pur-  debt  sAer  the  act  of  bankruptcy,  knew  that  the  bankrupt 

^*'       was  insolvent  ( 1 ),  the  release  was  invalid,  although  it  was 

executed  more  than  ttoo  months  before  the  commissicxi 

issued.  (2)    And  the  assignees,  in  an  action  against  such 

party,  need  not  aver  in  pleading,  that  the  defendant  knew 

of  the  act  of  bankruptcy  when  he  took  the  rdease ;  but  it  is 

sufficient  at  the  trial  to  prove,  that  he  had  such  notice.  (S) 

Purchases        But  by  section  86.  of  the  new  statute,  it  is  declared  that  no 

*^(Lu^^  purchase  from  any  bankrupt  bond  fde  and  for  valuable 

feu  com-    consideration,  though  the  purchaser  had  notice  at  the  time 

™ ed*^"*       of  such  purchase  of  an  act  of  bankruptcy  by  such  baokrapt 

within        comnoitted,  shall  be  impeached  by  reason  thereof,  unlessthe 

twelve        commission  against  such  bankrupt  shall  have  been  sued  out 

within  twelve  calendar  months  after  such  act  of  bankruptcy* 

This  provision  is  an  extension  of  the  relief  aflbrded  by 

the  21  Jac.  h  c.  19.  s.  14.,  under  which  no  purchase  could 

be  impeached  after  the  expiration  of  five  years ;  but  in  the 

construction  of  which  statute  it  was  holden,  neverthckss, 

that  no  purchaser  whatever  was  protected  who  had  notice* 

Thetwelve      In  order  to  impeach  a  purchase  with  notice  of  an  act  of 

inonths  to  bankruptcy,  the  commission  must  be  sued  oat  within  twdw 
be  reckon-  r    j^  •  %  jl 

ed  from      calendar  months  after  the  act  cIl  bankruptcy,  of  which  ute 
i*^^  of   purchaser  had  notice  ,•  for  the  statute  is  express  in  restrict- 
ruptcy»  of  ing  the  period  to  twelve  months  after  sxuJi  act  of  baidc- 
whichthe  ruptcy.     Its  being   sued  out^    therefore,    within  twdw 
nad  fwtke,  months  of  any  other  act  of  bankruptcy  will  not  be  snfr 
cient.     And,  indeed,  under  the  21  Jac.  1.  c  19.  it  was 
determined,  that  if  an  act  of  bankruptcy  was  oomniitted, 
and  then  a  sale  made  by  the  bankrupt  —  and  then  another 
act  of  bankruptcy —  and  a  commission  was  sued  out  within 
five  years  after  the  last  act,  but  above  five  years  after  the 
first  —  the  sale  should  not  be  defeated  under  these  circum- 
stances ;  for  an  act  of  bankruptcy  to  avoid  a  sale  under  that 

(1)  The  knowledge  would,  of    no  longer  be  considered  as  con- 
course, now  be  confined   to  an    structive  notice.    Seepo8^696. 
act  of  bankrupictf  ;  for  knowledge        (2)  Mavor  v.  Pmft»t  sSiag*^^* 
merely  of  iruolvencu,  or  stoppage  of       (3)  Ibid. 
payment,  can  (under  the  new  act) 

15 
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statute  must  hare  been  committed  before  the  sale,  and  also  ^t  to  pur^ 
within  five  years  before  the  commission.  (1)  ^*' 


A   subsequent  act  of  bankruptcy,   however,   has  been  A  subse- 
holden  not  to  defeat   the  interest  which  creditors  have  q" t^nk^^ 
acquired  in  the  bankrupt's  estate  by  a  prior  act;  therefore,  ruptcy 
where  after  one  act  of  bankruptcy  was  committed,  another  1®?  "^5 
was  committed  by  an  outlawry,  and  the  king  thereupon  elTectofa 
made  a  lease  of  the  profits  of  the  bankrupt's  lands,  and  a  f^"°^ 
grant  of  his   chattels,  —  the  lease  and  grant  were  held, 
onder  the  21  Jac.  1.  not  to  prejudice  the  creditors  of  the 
bankrupt,  the  commission  being  sued  out  within  five  years 
after  the  first  act  of  bankruptcy.     But  if  the  commission 
bad  been  sued  out  five  years  after  that  act  of  bankruptcy, 
then  the  assignee   of  the  king's  lease  would  have  been 
considered  a  purcbaser  within  the  statute  (2),  and  not  to 
be  impeached. 

The  relation  of  the  act  of  bankruptcy,  as  it  afiects  the 
right  of  a  mortgagee  to  tcu^i  further  advances  made  qfier 
an  act  of  bankruptcy,  has  been  already  considered  in  a 
ibrmer  chapter.  (8) 


Section  III. 

As  to  other  Dispositions  of  the  Bankrupt's  Property. 

The  81^  section  of  the  new^  act  (as  we  have  already  seen) 
not  only  applies  to  purchasers,  but  to  all  contracts  and  other 
dealings  and  transactions  made  with  a  bankrupt  more  than 
two  calendar  months  before  the  date  and  issuing  of  the 
commission. 

The  assignees,  being  subject  to  the  same  equities  as  the  Bffl  of 
bankrupt,  are  bound  by  the  beneficial  transfer  of  property  f^^^  ^ 


livered 


(1)  BradJwdw.BUidworth,  1  Lev.        (2)  Pmn  v.  Teap,  1  Salk.  10&. 
15.  2  Sid.  69.    Speiicer  v.  Vanacre,        (3)  Chap.  IX.  Beet  6. 
Keb.  728.^;  and  see  Jellif  v.  Bom^ 
Keb.  ]  I. 


Y  Y 


690  OF  BflLATION  TO  THE  CCb.  16. 

Other  du-   hond  JMe  made  by  him  before  the  bankruptcy,  although 
^^Hyf  b«fo^®  such  transfer  is  strictly  completed  at  law  the  act  of 

bankruptcy  may  intervene.   Thus,  where  a  bill  of  exdiange 

more  than   ^^^  merely  delivered  by  a  bankrupt  to  the  indorsee  (though 
months,      with  the  real  intent  of  transferring  the  property  in  it  to 
d°n!^"       him)  more  than  two  months  before  the  commission,  but 
within  that  the  indorsement  was  not,  in  effect,  written  upon  it  until 
period.       within  the  two  months,  —  Lord  EUenborough  held,  that 
the  writing  of  the  indorsement  had  reference  to  the  ddivery 
of  the  bill,  and  that  the  indorsee  was  entitled  to  it  a^nst 
the  assignees.  (1)    And  in  another  case,  where  the  indorse- 
ment was  not  made  even  until  after  the  commission  issued, 
it  was  equally  holden  to  be  valid.  (2) 
Goods  at        Upon  the  same  principle,  in  the  case  of  goods  at  sea, 
^^^^'  where  a  hon&  fide  assignment  is  made  of  the  property 
bank-         before  the  act  of  bankruptcy,  and  the  bills  of  lading  are 
ruptcy.       not  indorsed  till  afterwards,  the  indorsement  of  the  bids  of 
Other         lading  cannot  be  impeached.  (S)     But,  though  the  I^al 
goods  can-  transfer  of  property,   which  has  been  equitably  assigned 
substitut-     before  an  act  of  bankruptcy,  can  be  perfected  afterwards,  — 
cd  after       y^j  other  property  cannot  be  then  substituted  for  the  pro- 
bankrupt-   perty  originally   assigned.      Therefore,    where   a  trader 
cy  for         pledged  for  value  the  bills  of  lading  of  an  expected  cargo, 
urigned      P^^  of  which  his  agents  abroad  without  his  knowle<%e  hsd 
before.        disposed  of — and  after  having  committed  an  act  of  bank- 
ruptcy, he  then  caused  other  goods  to  be  substituted,  tod 
sent  the  bills  of  lading  of  these  goods  to  the  pawnee^— it 
was  held,  in  this  case,  that  the  pawnees  could  not  retaia 
the  substituted  goods  against  the  assignees.  (4*) 
Ships  at  With  respect  to  the  transfer  of  property  in  Aip  at  sea 

tea,  when    ^'m  order  to  give  effect  to  which  certain  forms  are  required 
bankrupt-    by  the  registry  act  (5) )  it  is  now  settled,  that  notwithstand- 

fl)  Anon.  1  Camp.  492.  485.    Brown  v»  Heatkcoie,  1 A^- 

S)  Smih  T.  Pickerings  Peake,    160. 
50.;  and  see  Ex  parte  Greenmg^       (4)  Meyer  v.  Skarpe,  sTwsat, 
13Ves.S06.  74. 

(3)  LempriereY,Pa$ley,9T.R.        (5)  40.4.  c.41.  s.55,3«»r;.; 

and8eeantey4is. 
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iog  an  act  of  bankraplcy  intervenes  between  the  execution  Oiher  du 
of  the  bill  of  sale,  and  the  full  compliance  with  all  the  re-  ^^^^^opeHyf 

quisites  of  the  registry  act, — yet  if  all  those  requisites  are  in    

£ict  finally  complied  with  pursuant  to  the  directions  of  the  ^^^  biU^of 
statute^  the  transfer  of  the  property  will  be  held  good  sale  and 
against  any  claim  of  the  assignees.     For  die  bill  of  sale  is  lietklnof 
held  now  to  pass  the  absoliUe  property  in  the  ship,  subject  the  reaui- 
ooly  to  be  divested  in  case  the  directions  of  the  registry  ^'^^ 
act  are  not  pursued.     Therefore,  a  power  of  attorney  from  act. 
a  bankrupt  to  sign  an  indorsement  on  the  certificate  of  Power  of 
r^istry  of  a  ship  when  she  returned  hom^  in  order  to  ^g^^ 
give  effect  to  a  previous  bill  of  sale^  is  not  revoked  by  a  sub-  indone- 
se^ueot  act  of  bankruptcy  —  it  being  only  a  power  to  do  a  JJ^^^^ier 
mere  formal  act,  which  the  bankrupt  himself  might  have  not  re- 
been  compelled    to  execute   notwithstanding   his  bank-  Z^^'^^ 
ruptcy.(i)     Where,  however,  the  act  of  bankruptcy  in-  ruptcy. 
Cervenes  between  the  bill  of  sale,  and  the  completion  of  tlie  When 
forms  required  by  the  registry  act,  and  there  b  at  the  same  "^^^  i^ 
time  gross  delay  in  the  completion  of  those  requisites,  —  lay. 
then  the   bill  of  sale  will  become  void  as  against  the 
assignees.  (2)     And  where  certain  things  regarding  the 
re^try  are  directed  to  be  done^  without  specifying  any 
given  time  for  their  completion,  they,  must  be  done  within 
a  reasonable  time ;  which  (Lord  EUenborougfa  observed) 
is  as  capable   of  being  ascertamed  by  evidence,  as  if  it 
had  been  fijsed  by  the  act  of  parliament  (S) 

Where  a  trader  after  a  secret  act  of  bankruptcy  con-  Goods 
signed  goods  to  a  factor,  who  agreed  to  advance  money  <^°*i8n^ 
thereon,  and  accordingly  accepted  and  paid  bills  drawn  on  gold  by  a 
him  by  the  trader,  and  afterwards  sold  the  goods  and  re-  ^^^ 
ceived  the  money,  —  the  factor  was  held  to  be  answerable  ^t  of 
to  the  assijpees  for  the  value  of  the  goods,  upon  the  l^mk- 
^und  of  relation  back  to  the  act  of  bankruptcy.  (4)     So  ™P*^* 

(l)  IHxon  V.   £wariy  Buck,  94.        (9)  Mou  y.  Ckarnock,  2  East, 
( Meriv.  39S.  I  and  see  Palmer  v.    599.    Per  Bay  ley  J.  2  M.  &SL  51. 
Moxon,    3  M.  &  S.  43.     Mettaer        (3)  8  M.  &  S.  50. 
.  GilU$pie,  1 1  Ves.  657.   Hubbard       (4)  Copekmd  v.  Stem^  8  T.  R. 
.  J^kmtoth  3  Tau  lit.  208.  \  99. 
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0«4frdif>    an  agreement  between  the  bankrupt  and  the  defendants 
orcp^rfv.    I^oi^  ^6  bankruptcy,  that  the  defendants  sbonU  aooe|it 

bills,  to  enable  the  bankrupt  by  his  agent  abroad  to  poN 

diase  cargoes  and  transmit  them  to  the  defendants,  vfaa 
were  to  pay  their  acceptances  out  of  the  proeeed%  and  to 
place  the  surplus  to  the  account  of  the  bankrupt,  —  is  no 
defiance  to  an  action  by  the  assignees  for  proqieeds  received 
by  the  defendants  afier  ike  bankrupiaf*  (1) 

The  relation  to  the  act  of  bankruptcy  of  one  partner,  as 
it  afiects  subsequent  transfers  of  the  partnership  property 
by  the  solvent  partner,  has  been  already  fully  considered 
in  the  preceding  chiqpter.  (2)  It  is  greatly  to  be  lamented, 
that  so  much  difference  of  opinion  prevails  upon  thb  Toy 
important  branch  of  th^  bankrupt  law  between  the  coam 
of  law  and  equity. 


Execu- 
tions and 
attach- 
ments 
levied 
more  than 
two 
months 
before 
commifr- 
non,  good* 

Execution 
creditors 
put  on  the 
same  fiaoU 
ine  as' 
otnen; 


Section  IV. 
Of  Executions  and  Aitackmenis. 

By  the  SI  si  section  before  referred  to,  all  executions  and 
attachments  against  the  lands  and  tenements,  or  goods  and 
chattels,  of  a  bankrupt,  bond  Jlde  executed  or  levied  moR 
than  two  calendar  months  before  the  issuing  of  the  cooh 
mission,  are  declared  to  be  valid,  notwithstanding  any  pnor 
act  of  bankruptcy,  provided  the  person,  at  whose  snk  scch 
execution  or  attachment  shall  have  issued,  had  not  at  die 
time  notice  of  any  prior  act  of  bankruptcy.  (3) 

But  by  section  108.  (4)  no  creditor  having  security  fo 
his  debt,  or  having  made  any  attachment  (in  London  ot 
any  other  place  by  virtue  of  any  custom  there  used)  of  the 
goods  and  chattels  of  the  bankrupt,  shall  receive  upon  any 
such  security  or  attachment  more  than  a  rateable  part  of 


!i 


[1)  CarUry.Bardat/y  lStar.4J. 

[2}  Ante,  651. 

(3)  And  see  31  Jac.  1.  c.  19.  s,  9. 

49G..7.  c.  1S1.S.2. 


(4)  The  first  part  of  iIub  scnu- 
follows  nearly  tne  2i  Jac  l.  c.  i^ 


s.  9. 
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his  debt,  except  in  respect  of  any  eii^ecution  or  extent  Execur    ^ 
served  and  levied  by  seizure  upon,  or  any  mortgage  o^  or        *^^*  . 
lien  npon,  any  part  of  the  bankrupt's  property  before  the  unlesfrJevy 
bankruptcy.     And  no  creditor,  though  for  a  valuable  con-  ^^^e" 
^ideration,  who  shall  sue  out  execution  upon  any  judgment  bai^- 
obtained  by  default,  confession,  or  nil  dicitj  shall  avail  "^P^y^ 
himself  of  such  execution  to  the  prejudice  of  other  fair  ere-  on  jndg- 
ditors,  but  shall  be  paid  rateable  with  the  other  creditors,     mentby 

The  last  part  of  the  above  section  is  adopted  from  the  confcarioQ 
Irish  statute  of  the  1 1  &  12  G. S.  c.  8.  s.  5. ;  and  is  also  an  not  to  (le- 
extension  of  the  provision  of  the  3  G.  4.  c.  39.  s.  2.  &  3.^  P-     "® 
which  declared  all  warrants  of  attorney  and  cognovits  to  be 
void,  as  against  assignees,  unless  they  were  filed  within  v 

twenty-one  days  after  their  execution.  The  new  provision 
seems  a  very  wholesome  one  to  prevent  a  fraudulent  pre- 
ference of  a  favourite  creditor. 

As  an  execution,  in  order  to  have  any  legal  operation.  Execution 
must   (under  the  above  section)  be  served  and  levied  by  ^[fy  ^^ 
seizure,  the  writ  being  merely  tested  before  the  bankruptcy  delivered 
is  insufficient  —  or  even  being  previously  delivered  to  the  j!^/ **®"^ 
sheriff;  for  such  delivery  is  not  an  execution  of  it.  (1)     So  bankrupt- 
an  execution  of  the  writ,  by  a  delivery  of  the  warrant  to  a  ^7>  '"*"®- 
shopman  of  the  trader  as  a  special  bailiff— though  there  ])g]^^,^ 
were  no  regular  bailiffs  in  the  county  into  which  the  writ  of  warrant 

was  issued  —  has  been  holden  npt  to  be  a  sufficient  exe-  ^  *    P* 
'  .  .         ,      raan  of 

cution  of  the  wnt,  so  as  to  protect  the  property  against  the  bankrupt 

claims  of  the  assignees,  by  reason  of  the  reputed  owner-  "*l*  *  *"^" 

ship.  (2)      But  where  the  goods  are  actually  seized  by  the  execution^ 

sheriff  bond  Jidje  before  the  act  of  bankruptcy,  that  is 

sufficient  to  render  the  executicm  valid.  (3) 

WheQ  the  act  of  bankruptcy  is  by  Ijfing  in  prison^  and  Execution 

an  execution   is  executed  after   the  first  arrest,  though  K^*®" 

before  the  act  of  bankruptcy  is  complete  by  lying  in  prison  rest,  when 

( I )  PhiUips  V'  Thompson^  5  Lev.        (8)  Jackson  v.  Jrvm,  3  Camp. 48. 
69.  191.  Baylo^  v.Bumittg,  1  Lev.        [s)  Cole  v.  Davies,  1  Ld;R.724. 
I  73.     Smallcofnbe  v.  Cross ^  1  Ld. 
R  251. 
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the  fiill  time  required  by  the  statute,  —  it  has  been  held,  that 
*^'     the  execution  is  avoided,  by  relation  to  the  first  arrest  (1) 
aet  of  With  respect  to  the  validity  oF  executions  and  attach- 

J^^.^  ments  against  partners,  where  one  of  the  partners  has 
lying  m  previously  committed  an  act  of  bankruptcy,  the  reader  is 
pnson.        referred  to  (he  preceding  chapter. 

Where  If  the  goods  be  seized  by  the  sheriff  the  same  day  that 

***d*M?  f  ^^^  P*rty  commits  an  act  of  bankruptcy,  it  is  open  to 
baok-         inquire  which  had  the  priority ;   and  the  validity  of  the 
'"P^^^^  execution  has  been  held  to  depend  upon  such  priority,  {i) 
So,  where  the  sheriff  took  possession,  and  the  same  day  at 
a  later  hour  the  bankrupt  surrendered  in  discharge  of  hb 
Whether     bail,  the  execution  has  been  hplden  valid.  (S)     But  where 
J^tl  be^"  an  extent  of  the  Crown  issues  the  same  day  that  the  assign- 
preferred,    ment  of  the  bankrupt's  eflects  is  made  to  the  assignees,  in 
this  case,  it  has  been  held  that  the  Cronm  shall  be  pre- 
ferred (4) ;  —  though  it  seems  very  doubtful  now  —  since 
the  old  maxim  in  law  (of  there  being  no  fraction  c/s 
day)  has  been  broken  in  upon  by  many  subsequent  de- 
cisions (5)  — -  whether  the  Crown  would  really  be  preferred, 
where  the  assignment  was  bond  fide  executed  before  the  is- 
suing of  the  extent. 
As  to  ope-      An  extent  of  the  Crown  binds  the  property  of  the  king's 
ratioD  of    debtor  from  the  teste  of  the  writ,  or  rather  firom  the  time 
of  Htk^Jiati  for  the  writ,  at  whatever  time  it  issues,  msj 
always  be  tested  the  same  date  as  ihejiat,  though  it  cannot 
be  tested  before.  (6)     Therefore,  if  it  is  issued  at  any  tine 
previous  to  the  execution  of  the  commissioners'  assijfn- 
ment  —  (befi5re  which  the  property  is  not  legally  out  of  the 
bankrupt  (7) )  —  it  will  be  preferred  to  the  claim  of  die 
assignees ;  and  this  preference,  it  seems,  will  pre?ail  as 

{V)Coppendaley.Bndg€nf9,BoiT.  (5)  Smmienomyf.  Gregg^sSiar, 

814.;'  but  see  ante,  79.  72. ;  and  see  ante,  86S. 

(8)  Sadler  v.  Leigh,  4Camp.  197.  (6)  JKat  v.  Alms  Str. 749.  Wert 

(S)  T%omat  v.  Deiongeii  9  B.  &  on  Extenu,  56. 

A.  586.  (7)  Queen  v.  AmoU,  7  Vin.  AK 

(4)  Rex  V.  Crun^}ion,  cit.  8  Ves.  -  104. 
295.   Parker's  Rep.  126. 
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well  with  respect  to  debts  due  to  the  bankrupt  at  the  time  ^^^^^'^ 
of  the  tester  as  with  the  bankrupt's  goods  ( 1 ) ;  for  the  Cramn  ' 
is  not  affected  by  the  operation  of  the  assignment,  in  relation 
back  to  the  act  of  bankruptcy.  (2)  And  where  goods  were 
seized  under  an  extent,  and  the  writ  and  inquisition  returned 
by  the  sheriff,  —  though  the  debtor  becomes  a  bankrupt  be- 
fore the  issuing  of  the  liberate,  the  execution  of  the  extent 
is  good  (S)  against  the  assignees* 

If  an  extent  is  issued  after  the  date  of  the  bargain  and  Where 
sale  of  the  bankrupt's  lands,  but  before  inrolment,  it  seems  ^!|J^^fJ^ 
that  the  extent  will  be  preferred  to  the  baif;ain  and  sale ;  banain 
for  it  has  been  held,  that  in  bankruptcy  the  inrolment  docs        ■**** 
liot  (as  in  other  cases)  relate  back  to  the  date  of  the  bargain, 
and  sale.  (4?) 

For  further  information,  as  to  the  operation  of  extents, 
and  other  process  for  the  recovery  of  the  king's  debt,  the 
reader  is  referred  to  a  former  chapter  (5),  where  the  effect 
of  the  assignment  upon  the  process  of  the  Crown  has  beea 
already  fully  considered. 


Section  V. 
What  is  Notice  of  an  act  of  Batikruptcy. 

It  will  have  been  observed  in  the  progress  of  this  inquiry, 
as  to  the  effect  of  the  relation  to  the  act  of  bankruptcy, 
that  (with  the  exception  of  purchases  made  more  than 
twelve  calendar  months  before  the  commission  issues,  and 
process  at  the  suit  of  the  Crown)  the  validity  of  any  dealing 
or  transaction  with  the  bankrupt,  under  any  of  the  fore- 
going circumstances,  depends  entirely  upon  the  person  so 
dealing  with  him  having  no  knaaoledge  or  notice  that  he  had 

(1)  Ibid. ;  and  see  ante,  Chap.XI.  (s)  Audiey  ▼.  Haliey,  Cro.  Car. 
Part  s.  sect.  1 0.  148.  Jones,  SOS. 

(2)  AUcnttcy  General  v.  Capel,  (4)  Rex  v.  Hopper,  West  on 
2  Str.  480. ;  and  see  2  Str.  982.  Extents,  149.  et  seq.  Christ.  533.; 
4  T.  R.  4 11 .  and  see  ante,  page  349. 

(5)  Chap.  XI.  Part  2.  sect*  lOi 
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NoHee.  oominitted  an  act  of  bankruptoy.  A  mo6t  important  brandi 
'  of  the  law  of  reladon,  therefore^  lemaios  to  be  oonsideffed, 

Tiz.  what  amounts  to  notice  of  a  previous  act  of  bankruptcy 
sufficient  to  ayoid  a  payment  to^  or  a  dealing  with,  the 
bankrupt -— which  payment  or  dealing  would  otherwise 
have  been  good. 

Haw  DO-         The  noiiccj  which  would  dq>rive  a  party  of  the  pro- 

dee  for-      tection  iriven  him  by  former  acts  of  parliament,  has  been 

merlycoii-    ,   _      .^  ,.^         •      .       i  . 

lidemL       defined    very   differently  in   the  various  statutes;    some 

confining  it  to  acttml  knofdedge  ( 1 )  of  an  act  of  bankmplcyy 

while  others  extended  it  to  notice  '*  of  an  act  cS  bank- 

ruptcy^  OT  insoivefuj^  {2)^  or  of  ''i)ankrupCcy,  insolveiiGy, 

or  stoppage  of  paj/metiU*  (3)  And  by  Sir  Samud  Roflully's 

acts  it  was  Jirst  declared,  that  the  mere   striking  of  a 

docket  (4)  — -  and  afterwards,  that  the  issuing  <^  a  cooh 

mission  only  (5)  —  should  amount  to  constructive  notice  of 

an  act  of  bankruptcy;  —  this  last  provision  being  in  coo- 

ibrmity  with  the  old  rule  of  law,  namely^  that  the  issaii^  of 

a  commission  was  a  public  act,  of  which  all  the  wodd 

bound  to  take  notice.  (6) 

When  the        But  by  section  83.  of  the  new  statute^  the  issuing  of  a 

inuing  of    mission  is  only  declared  to  be  notice  of  a  prior  act  of  bank* 

lion  to  be    ruptcy  (if  an  act  of  bankruptcy  has  been  actually  committed 

deemed       before  the  issuing  of  the  commission)  —  provided  the  ac^i- 

dication  of  bankruptcy  shall  have  been  notified  in  die 

London  Gazette,  and  the  person  to  be  affiscted  by 

notice  may  reasonably  be  presumed  to  have  seen  tbe 

Corpom*         By  section  85.,  also»  if  any  accredited  agent  of  any  bodf 
tion  or 

(1)  1  Jac.  1.  c.  15.  s.  14.  or  known^**  in  the  statute  1  Jac.  1. 

(2)  19  6. 2.  c.  29.  s.  14.  c.  15.  s.  14.  (upon  the  coDstructiaa 

(3)  46  G.  3.  c.  155.  8. 1.  of  which  that  case  was 

(4)  Ibid.  6.3.  must  be  constmed  Bcex&tf 

(5)  49  G.  5.  c.  121.  s.  2.  their  ordinary  and  popular  se 

(6)  HUchcock  v.  Sedgetaiek,  viz.  an  adtud  un<KrstBiHfii^  ^ 
3  Vera.  156.  Watkuu  v.  Maundy  knowledge,  and  not  a  ksowied^ 
5  Camp.  308. ;  but  see  Sowerbv  v.  to  be  implkd  by  force  of  lanr  {fkxmt 
jBrooks,  4  B.  &  A.  523.  in  which  the  secret  issuing  of  an  unkaovo 
Lord  C.J.  Abbott  very  justly  ob-  commission)  against  the  trvftfa  oi^ 
serves^  that  the  words  **  underUand  the  hu:U 
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corporate  or  public  company  shall  have  had  nodce  of  any  JVoffee. 
act  of  bankruptcy,  the  corporation  or  company  shall  be  -^yj^ 
thereby  deemed  to  have  had  such  notice.  company* 

The  notice,  as  defined  by  the  new  statute  (I),  is  simply  How  no- 
^^  notice  of  a  prior  act  of  havkrugUy  i^  —  and  the  only  cfS-"*^*^ 
constructive  notice  is  the  issuing  of  a  commission^  provided  act 
a  previous  act  of  bankruptcy  has  been  actually  committed, 
and  the  adjudication  has  been  notified  in  the  Gazette,  and 
the  person  to  be  affected  by  the  notice  may  reasonably  be 
presumed  to  have  seen  the  same. 

The  only  actual  notice,  therefore^  that  will  now  prejudice 
a  party,  being  confined  to  the  act  f^  bankruptcy,  it  becomes 
immaterial  to  consider  those  cases,  decided  with  ref^^rence  to 
the  former  statutes,  and  determining  what  would  and  what 
would  not  amount  to  notice  of  insolvency  (2),  or  stoppage 
of  payment. 

When  the  act  of  bankruptcy  consists  in  the  execution  Ab  to  no* 
of  a  fraudulent  deed,  it  has  been  determined  that  notice  f*^^^ 
of  the  deed  by  a  person,  who  is  no^  a  party  to  it,  is  not  convey- 
sufficient  notice  of  the  act  of  bankruptcy.  (S)  ^^^ 

(1)  See  SecOans  Sl»  S2.  50.  (0)  Bead  v.  Ward,  7  Vin.  119. 

(2)  Anon.  I  Camp.  492.  n.  Bajfly 
V.  SchoJiM^  2  M.  &  S.  338. 
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OF   SET-OFF. 


Sect.  1.  Of  the  Right  ofSet-cffgenerdUy  in  Bahkrufioj. 
2.  Construction  of  the  Term  «  MtOtial  Credit,"  and 

herein  of  Cases  of  TVttst  and  Deposit, 
S.  As  to  joint  and  separate  Debts* 

4.  Set-off* between  particular  Persons. 

5.  Set'ofon  Bills  and  Notes. 

6.  Of  an  equitable  Set-off^. 

7.  Of  the  Mode  qf  balancing  the  Accounts. 


Proviaion 
of  the 
new 
ttatute. 


Section  I. 
Of  the  Right  qf  Set-off'  generalbf  in  BankrupUy. 

By  the  SQth  section  of  the  new  act  it  is  provided,  tbl 
where  there  has  been  mutual  credit  given  by  the  bankni{)t) 
and  any  other  person ;  or  where  there  are  mutual  debts 
between  the  bankrupt  and  any  other  person,  the  oommis- 
sioners  shall  state  the  account  between  them,  and  one  debc 
or  demand  may  be  set  off  against  another,  notwithstanding 
any  prior  act  of  bankruptcy  committed  by  the  banknipc 
before  the  credit  given,  or  the  debt  contracted  by  hiiOt 
and  what  shall  appear  to  be  due  on  either  side  oo  tlie 
balance  of  the  account  shall  be  claimed  or  paid  on  eidier 
side  respectively ;  and  every  debt  or  demand,  made  prove- 
able  by  the  statute  against  the  estate  of  the  bankrupt  m^J 
also  be  set  off  in  manner  aforesaid  agednst  such  estate 
provided  that  the  person  claiming  the  benefit  of  such  set-off 
had  not,  when  such  credit  was  given,  notice  of  an  act  of 
bankruptcy  committed  by  the  bankrupt. 
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This  section  has  consolidated  the  provisions  of  the  5  O*  5?.  I^ighi  of.' 
c.  SO.  s.  28.  and  the  46  G.  S.  c.  1 S5.  s.  3. ;   but  it  has  also  j^j^^^ 
made  some  aUeratums  in  the  enactments  of  those  statutes^  ations  io 
which  it  may  he  as  well  in  the  first  place  to  notice.  Finty  the  ^^^ 
credit  need  not  now  be  given  (as  by  the  46  6.  3.  c.  1350 
two  months  before  the  date  of  the  commission ;  therefore} 
the  accounts  may  now  be  taken  down  to  the  date  of  the 
commission.  ( 1 )    Secondly^  the  notice,  by  which  the  party  is 
to  be  afiected,  is  confined  simply  to  notice  of  an  act  of  bank- 
ruptcy;  and  it  is  now,  therefore,  immaterial  to  inquire 
whether  the  party  had  notice  that  the  bankrupt  was  insol- 
vent, or  had  stopped  payment     Thirdbf,  the  statute  de> 
claret  that  every  ddi  or  demand^  ishich  may  be  prooedj  may 
also  be  set  off  against  the  bankrupt's  estate.    Consequently 
all  those  cases  (2),  which  have  been  decided  not  to  be 
within  the  provision  as  to  mutual  credit,  because  the  debt 
was  cofUingetU^  would  now  meet  with  a  different  decision ; 
as  such  debts  may  now  be  proved  under  the  S^ih  seciioH 
of  the  new  statute.    But,  with  this  exception,  it  does  not 
appear  that  there  is  any  provision  in  the  new  statute  to 
constitute  a  case  of  mutual  credit,  which  was  not  so  be^ 
fore.  (3)     And  as  the  accounts  may,  also,  now  be  taken 
down  to  the  date  of  the  commission,  provided  the  party 
bad  no  notice  of  an  act  of  bankruptcy  when  the  credit  was 
given,  he  will  not  now  be  deprived  (as  he  was  before  the 
statute)  (4)  of  his  right  to  retain  a  payment  made  to  him 
by  the  bankrupt  after  an  act  of  bankruptcy,  for  the  purpose 
of  taking  up  bills  not  due,  but  which  he  has  made  himself 
liable  to  pay  when  due,  for  the  bankrupt's  accommodation. 

The  right  of  set-off  in  Bankruptcy  did  not,  as  has  been  As  to 
frequently  supposed,  originate  in  the  statute  law ;  but  was  ^^£, 

Cl)   See  Souiktoood  v.   Taylor^  301.     Sampson  v.  Burton,  2B.  & 

1  B.  &  A. 471.  as  to  the  effect  of  B.89.    Doiton  v.  Lockhart,  ST. 

the  46  G.  5.  R.  155. 

(2>  Kz  parte    Groome,    I  Atk.  (5)  Eden,  184. 

115.      Hancock  ▼.  EniwUtle,  8  T.  (4)  Tampkn  v.  Diggins^  2  Camp. 

H.455.  Exparte^Atf/o^jRose,  512. 
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-Rig^  ^*     (before  any  interfer^oe  of  the  kg^latare)  adopted  in  prac- 
"  lice  by  the  courts  of  law,  which  pennitted  a  creditor  to  set 

off  bis  debt  agaijist  .his  bankrupt  debtor,  and  to  pay  over 
pr  prove  the  balance,  a$  the  case  might. happen  to  be.  (1) 
more  ex-         And  tJbi^  remedy  or  right  of  set-off  of  the  credUar  of 
^^^f  ^    a  bankrupt  is  more  comprehensive  and  efieotoal,  than  the 
ruptcy       general  law  of  set-off  under  the  statutes  of  the  S  G.  3.  c  22^ 
STm?^  and  8  G.2.  c.  24.  —  in  the  construction  of  which,  indeed, 
FBlstap       doubts  were  formerly  entertained  whether  those  stiUotes 
tutet.         could  be  extended  to  assignees  under  a  commissioa  of 
bankruptcy  (2),  on  the  ground  that  there  was  no  mmUuil 
debt  between  the  assignees  of  a  bankrupt  and  the  creditor. 
But,  though  the  right  of  set-off  in  bankruptcy  is  pevfedly 
distinct  and  independent  from  that  giv^i  by  the  geneni 
statutes  of  set*-off,  yet  the  latter  are  held  now  to  extend  ts 
aCtiona  by  assigi^qes,  concurrently  with  the  provision  of  the 
bankru^  law  as  to  cases  of  mutual  credit.  (3)    It  is  nat, 
however,  inteiided  to  discuss  Axry.case  that  has  been  de- 
cided under  the  general  stalutes  of  set-ofl^  bat  only  diose 
in  which  any.  point  of  baakruptcy  has  been  agitated  in  the 
coliise  of  the  dedsion. 

(I)  Anon.  1  Mod.  Sl5«     Chap'  more  effectual  piOTiaon  reUtife  «» 

wan  Y.  Derby,  2  Vern.  117.;  and  mutual  debts  and  credits  wac  in- 

8ee    1  Christ.   B.  L.  879.   499.  corporated  In  the  5G.  S.  c.50. 

1  Goodinge  B.  L.  190.     The  first  s.  28.    Next  came  the  adif 

statute  that  took  notice  of  the  provisibn^  of  the  46  6.  J. ; 

liffht  was  the  4&5Ann»  c.  17.  last  provision^  together  indi 

which  was  continued  tor  five  years  of  the  5  G.  8.  seem  to  have 

by  the  7  Ann.  c«  25.  s.  4.    This  last  the  fl|round-wotk  for  the  < 

itat.  was  re-enacted  with. some  va«  in  the  present  statute.    

nation  by  the  5  G.  l.  c.  24.,  which,  (S)  ^aUy.Larkm,  I  Wlb.  iSk 

also,  was  but  a  temporary  act ;  and  (3)  Ridoui  v.  BroM^k^    C^^*?- 

after  its  ex[Mration,  a  sunilar  but  133.    Lodt  ▼.  Beimet^  8  Atk.  4^ 
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Sl&CTION   II. 

Construction  of  the  Term  "  Mutual  Credity^  and  herein  of 

Cases  of  Trust  and  Deposit. 

The  above  enactment  of  the  new  statute,  we  perceive,  Asto  con- 
(in  accordance  with  that  of  the  5  G.2.  c-  SOTn.  28.)  relates  of  diatom 
not  only  to  mutual  debts,  but  to  mutual  credits^    There  are  **  mutual 
many  cases,  therefore,  to  which  a  set-off  may  be  extended  **®"*' 
where  an  action  would  not  lie,  and  where  a  court  of  equity 
even  could  not  upon  a  bill  decree  an  account.  (1)    The 
statute,  also,  is  not  to  be  construed  as  confined  to  dealings 
in  trade  only,  or  to  cases  where  diere  are  mutual  running 
accounts;  for  it  is  but  natural  justice  and  equity,  .that  in 
all  cases  o(  mutual  credit,  only  the  balance  shall  be  paid.  (2) 
The  term  ^*  mutual  credit*'  has,  indeed,  always  received 
from  the  courts  a  very  liberal  constructioh,  aild  has  likewise 
not  been  confined  merely  to  pecuniary  demands ;  for,  as 
Lord  Hardwicke  observed,  it  would  be  hard  where  a  man 
has  a  debt  due  from  the  bankrupt  —  and  has  at  the  same 
time  goods  of  a  bankrupt  in  his  bands,  which  cannot  be  got 
fi*om  him  withbut  die  assistance  of  law  or  equity  — ^  that  the 
assi^ees  should  take  them  from  him  without  satisfying  his 
whole  debt  (3)     This  observation,  however,  must  be  con-  Asapplio- 
fined  to  a  case,  where  a  party  has  (either  by  usase,  custom,  ^hle  to  a 

C8S6  of  jrji 

or  contract)  a  lien  for  his  general  balance  on  goods  of  a  neral  M^ 
bankrupt  deposited  with  him  -^or,  where  the  credit  given  or  where 
bj  thfe  <ldivery  of  the  property  must  in  its  nature  terminate  ^^^  ^^ 
in  n  itebt.  (4)     The  right  of  set-off  is,  indeed,  at  common  minate  in 
law  always  incident  to  the  right  of  lien  /  but  the  amount  *  *^ 
of  the  set-off  will  depend  upon  the  nature  and  extent  of  the 
lien.     Thus,  a  Factor,  having  by  law  a  lien  for  his  general  Factor. 

(l)  Ex  parte  Beete^  1  Atk. 228.        (2)  LimeAonmgh  v.  Jtmet,  I  P. 
French  v.  Fem^  C  B.  L.  554.    J/-    Wm».  325. 
:inson  ▼.  BUwUy  7  T. R.  378.  (3)  1  Atk.  S28. 

(4)  Rote  V.  Hatt^  8  Taunt.  499. 
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Muiual      balance,  will  have  a  right  to  set  off  the  tnlMr  ^his  deti  doe 

^ l^     from  the  bankrupt ;  aod  (in  bis  case)  not  only  by  Turtue  of 

such  general  lien,  but  also  by  reason  that  the  goods  de- 
livered to  him  were  delivered  for  the  purpose  of  sale,  and 
therefore  constituted  such  a  credit  as  must  terminate  in  a 
Fbller.  ^ebt.  But  a  Fuller  or  a  Miller,  who  have  only  a  particular 
lien,  and  to  whom  the  cloths  and  the  com  are  delivered, 
not  for  the  purposes  of  sale,  but  jner^  to  be  xe^ecuvdy 
dressed  and  ground  —  a  delivery,  consequently,  which  is 
not  such  a  credit  as  must  terminaU  in  a  debt  —  have  ndther 
of  them  a  right  of  set-off,  beyond  the  amount  of  their  re- 
spective charges  for  their  labour  bestowed  on  the  spedjc 
goods  remaining  in  their  possession.  They  have,  therefore^ 
not  a  right  of  set-off  under  the  presentf  or  indeed  under 
any  of  the  former  statutes  relating  to  bankrupts ;  for  tbe 
term  '*  mutual  credit'*  cannot  be  extended  (1)  to  a  case  of 
this  description. 

The  above  observation)  indeed,  of  Lord  Hardwicke  in 
£x  parte  Deexe,  has  been  commented  upon  in  many  de- 
cisions, as  if  it  was  applicable  to  every  case  of  dqxisit  or 
mutual  trust,  whatever  may  be  the  ol^ed  or  purpose  of  the 
deposit  or  trust.  But  Lord  Chief  Justice  Gibbs  has  deaiij 
shown  in  the  above-mentioned  case  of  Base  v.  Hart,  tliat 
though  something  more  is  meant  by  the  term  muiual  otto 
^  than  the  words  mutual  debt  import,  -—  yet  as  the  statute  fljs 
that  upon  stating  the  account  one  detd  may  be  set  9^giDsX 
another,  this  implies  that  the  legblature  meant  sucA  eni^ 
only  as  must  in  their  nature  terminate  in  ddds.  As  when  a 
debt  is  due  from  one  party,  and  credit  b  given  by  him  to 
the  other  for  a  sum  of  money  payable  at  a  future  day,  aod 
which  will  then  become  a  debt  —  or  where  there  is  a  debt 
on  one  side,  and  a  delivery  of  property  with  directions  to 
turn  it  into  money,  on  the  other;  —  in  such  cases,  ihtcreit 
given  by  the  delivery  of  the  property  nutst  in  its  natnre 
terminate  in  a  dAts  the  balance  will  be  taken  on  the  two 

(1)  ffoie  V.  Hari^  s  Taunt.  499. 
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debts,  and  the  words  of  the  statute  will  in  all  respects  be  MtHmd 
complied  with.    But  where  there  is  a  mere  deposit  of  pro-,   1_   ' 


pertyi  without  any  authority  to  turn  it  into  money,  no  dM  Case  of 
can  ever  arise  out  of  it ;  and,  therefore,  it  is  fio^  a  credU  ^^^  ^ 
within  the  meaning  of  the  statute.  This  prindple,  his 
Lordship  says,  will  support  all  the  cases  that  ha^e  been 
determined  on  the  subject;  that  is,  all  those  cases  in  which 
there  was  no  evidence  of  the  right  of  a  lien  for  the  general 
balance. 

The  general  right  of  lien  depends  upon  totally  different  Distinc- 
principles  from  the  doctrine  of  set»cff  in  Bankrujiiaf —  urecn^«i 
though  in  many  of  the  reported  cases  it  is  not  very  clear,  and  m^^ 
whether  the  determination  proceeded  in  respect  of  the  set- 
off or  the  lien.    Where  the  creditor  is  entitled  to  a  general 
lienj  then  he  may,  independently  of  any  statute  as  to  set-off 
or  mutual  credit,  retain  the  goods  in  his  possession  until  he 
has  been  satisfied  his  whole  debt     As  where  a  packer  had  Packer, 
goods  of  the  bankrupt's  in  his  hands,  and  there  was  evi- 
dence of  a  custom  that  packers  had  a  general  lien  upon  all 
g<x>dsJn  their  possession,  it  was  decided,  that  he  might  re>. 
tain  the  goods  for  the  whole  of  his  demand.  (1)     But  in  the  MOler. 
case  of  the  miller  before  mentioned,  who  had  corn  and 
flour  of  the  bankrupt's  in  his  possession,  and  where  there 
was  no  evidence  of  any  custom  in  the  trade  entitling  him 
to  a  general  lien^  he  was  only  allowed  to  retain  for  the  price 
of  grinding  the  specific  com.  (2)     These  cases,  therefore, 
seem  to  establish  die  position  that,  unless  on  the  ground  of 
usage  or  positive  agreement,  a  depositary  of  goods  for  other 

(1)  Ex  parte  l^Msse,  lAtk.S28.  ment  of  the  real  ground  of  his 

T*hi3  evidence  of  the  cuitom  does  decision,  have  been  the  cause,  per- 

oot  appear  in  the  report  of  the  haps,  of  their  recdving  in  subse- 

case  itself;  but  the  tact  was  so  quent  cases  somewhat  too  great  a 

stated  by  Lord  Hardwicke  in  the  latitude  of  construction.    See  an 

subsequent  case  of  Ex  parte  Oek'  able  analysis  of  all  the  cases  on  this 

^ndeny  when  he  was  pressed  with  subject  in  Eden's  B.  L.  179.  et 

Ilia  fbnner  decision  in  this  case,  sea 

And  these  general  observaiiont  of  (s)  Ex  parte  Ockenden^  lAtk. 

bis,  therefore,  in  Ex  parte  Deeze,  294. 
l>^iiig  unaccompanied  by  any  state- 
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Muhui      pmpoBes  dmn  that  of  sale  has  no  right  under  the  paiti- 

1_     cnlar  proWsion  in  the  new  statute  as  to  mutual  credit^  to  set 

off  against  the  value  of  snch  goods  the  whole  of  a  debt  due 
from  the  bankrupt  to  himself. 
Cases  of         A  trusty  however,  between  two  parties,  where  die  ol:ject 
^""^  of  the  trust  was  the  sale  of  goockj  and  one  party  was 

indebted  to  the  other  on  another  account,  has  been  decided 
to  be  a  mutual  credit  within  the  former  statutes.  Tlra% 
where  three  persons  joined  in  an  adventure  to  buy  and 
sdl  pearls,  one  of  whom  was  to  advance  the  money  and 
to  sell  the  pearls,  but  the  profit  and  loss  was  to  be  di- 
vided between  the  three; — one  of  the  parties  becoming 
bankrupt,  the  pa^  (who  was  to  sell  the  pearls)  was 
allowed  to  set  off  a  debt  due  to  him  from  the  benknipti 
m  an  action  coftimenced  against  him  by  the  assigDees> 
against  the  third  share  of  thepeark  belonging  to  the  bank- 
rupt, —  although  the  pearls  were  not  sold,  nor  the  produce 
received,  until  after  the  bankruptcy;  (1) 

So  where  A.  purchased  of  B.  a  pared  of  goods,  and 
afterwards  a  second  parcel,  both  at  six  months*  credit 
and  when  the  first  sum  became  due^  lodged  in  the  hands 
of  B.  a  bill  of  exchange  for  a  targer  amoont  than  the 
value  of  the  goods,  in  order  to*  pay  what  then  renafDed 
due  in  respect  of  ihejint  parcel^  B.  engaging  to  retuni  the 
overplus  when  the  bUl  should  be  paid  —  it  being  uiidefstood 
that  this  deposit  was  not  a  general  deposit  to  answer  both 
demands,  but  for  the  specific  purpose  of  securing  only  ^ 
remainder  of  the  value  of  theirs/  parcel — B.  received  the 
amount  of  the  bill,  and  then  A.  became  bankrupt,  not 
having  paid  for  the  second  parcel : — upon  an  action  broogiit 
by  A.'s  assignees  for  the  surplus  of  the  Inll,  it  was  hddi 
that  B.  might  retain  it  to  satisfy  his  demands  on  A.  for  the 
second  parcel^ — Lord  Kenyon  observing  that  he  agreed  with 
the  doctrine,  that  where  there  is  a  trust  between  both 

(1)  French  v.  Fem^  C.B.L.  556. 
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parties,  there  is  amuHud  erwUi ;  aud  that  jualice  required  Mvitial 
that  the  whole  aecoant  ob  both  tides  should  be  stated,  and  ^ 
that  the  balance  should  be  die  only  thiog  to  constitute  the 

debt(l) 


So^  also,  where  a  principal  entrusted  his  broker  with  a  Iiuuraaoe 
pdicjr  of  issunmoe  to  receive  tto  average  loss  under  it,  and  ^^^^^ 
thai  became  a  bankrupt  —  and  the  broker  afterwards  re- 
ceived  the  average  loss,  —  he  was  allowed  to  set  off  several 
soms  of  money  due  to  him  from  the  bankrupt  for  pro- 
miums,  &c»  against  the  amount  he  received  upon  the  pcdicy 
after  the  bankruptcy;  for  the  average  loss  was  held  to  be 
a  debt  due  before  the  bankruptcy,  though  not  ascertained 
till  afterwards.  (9) 

In  another  case,  A.  (a  merchant)  employed  B.  (a  broker) 
to  effect  policies  and  sell  goods,  and  trusted  him  with  the 
possession  of  the  policies  and  the  goods ;  A.  being  indebted 
to  B.  for  premiums  of  insurance,  and  having  obtained  an 
advance  of  money  upon  a  pled^p  of  goods  placed  in  B/s 
hands  for. sale,  buc  not  on  those  goods  to  the  exclusion  of 
A.'s  g«ner|d  credit,  became  bankrupt :  afterwards  a  loss 
happened  on  one  of  the  policies,  and  B.  received  it  from 
the  underwriters  ;-*-this  was  decided  to  be  a  case  of  mutual 
:redit^  and  that  B.  might  retain  .the  smn  received  for  the 
loss,  not  only  in  liquidation  of  the  balance  due  for  pre- 
niums,  but  also  of  bis  advances  —  Lord  Chief  Justice 
jribba  (who  tried  (he  case)  dedding  it  on  the  ground,  that 
be  bankrupts  had  trusted  the  defendants  with  the  pos- 
ession  of  goods  and  of  policies  of  insurance,  and  that  the 
efendants  had  trusted  the  bankrupts  with  the  mon^  ad- 
3D<:ed,  and  the  premiums  paid  for  them  on  the  policies ; 
id    that  the  general  principle  was,  that  wherever  each 
irty  has  trusted  the  other  with  the  possession  of  value, 
ie  assignees  of  either  party  (in  case  of  his  bankruptcy)  can 

Cl)  Atkimson  ▼.  JSUioU,  7  T.  R.  (2)  Whitehead  v.  Vaughan,  C.  B. 
S.^  but  see  Key  r.  FRnt,  post^  L:  560.  Parker  v.  Carter,  ibid. 
8.  567. 

Z  Z 
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only  wididimw  that  vahie  firom  the  otber,  on  thetenurf 
paying  what  is  due  between  them.  (1) 

A  sum  of  money,  also,  payable  after  the  bankiuptcj^ 
doTtm^     a  fiitnre  day,  though  not  in  strictness  a  mutual  debt, is 
afterlMak-  hdd  to   be  within   the   ww^mng  of  die  term  ^w^ 
"V^*       credit.''  (2)     Thus,  where  A.  lent  his  acceptance  to  tk 
bankropts,  which  did  not  become  due  till  after  tbeadflf 
bankmptqr,  and  was  then  outstanding  in  the  hands  of  dibi 
persons — and  A.  paid  the  amount  after  the  commissia 
issued,  and  before  an  action  was  brought  against  hinlif 
die  assignees  for  a  debt  owing  by  him  Co  the  bankrupt; -< 
was  hdden,  that  he  was  oititled  to  set  off  the  amooBt  of 
such  payment  under  the  words  **  mtdual  crediL**  {$)  Sor 
where  certain  bankers  had  discounted  IhUs  of  eiduDp 
for  the  bankrupt,  giving  him  credit  for  their  valoe  in  bis 
account  —  and  while  they  were  still  running,  struck  s 
balance,  by  which  they  admitted  themsdves  inddited  to 
the  bankrupt  —  and  after  his  bankruptcy  the  bills  were  dis- 
honoured ;  —  it  was  held,  diat  in  an  action  by  tbessagnea 
for  the  balance  admitted  to  be  due  before  the  bankmptcT, 
the  bankers  had  a  right  to  set  off  the  amount  of  die  &* 
honoured  bills.  (4) 

In  all  these  cases  it  will  be  observed,  that  what  vss 
allowed  as  a  mutual  credit  was  of  such  a  natore,  as  mist 
terminate  in  a  cross  debt.  Thus  in  FinetwA  ▼.  Eemh  then 
was  a  debt  due  irom  one  party  to  die  other,  andone  ptftv 
was  entrusted  by  the  other  widi  his  share  in  the  pearls  ftr 
sale,  which  (when  sold)  would  of  course  constitute  a  am 
dAt  in  respect  of  the  proceeds.  So  in  Whitehead  t.  Vcm^ 
and  OUve  v.  Smithy  the  bankrupts  were  indebted  to  die 
defendants,  and  ddivered  policies  of  insurance  to  dicni  id 
collect  losses,  which  (when  collected)  would  make  the  de* 
fondants  their  debtors  for  ttie  amount.    And  in  &■**  ^- 

(1)  Ofivf  ▼.  AnieA,  5  Taunt.  56.     Ex  parte  J9<y/^  C.  B.  L.  J4S.  & 

(2)  Ex  parte  Preicoit,  1  Atk.    parte  Wagtiaf,  i5Ves.65. 

SSO.     .     *^  *(4)  JrL£  Y.  TnUm,   I  Hall 

{%)  SmkkY.Hodsfmt^T.lL^W.    N.P.C.408. 
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Hodson^  the  defendant  had  entrusted  the  bankrupt  with  MtOmi 

his  acceptance  which  he  was  liable  to  pay,  and  which,  ^^ L. 

(when  paid)  would  create  a  debi  from  the  bankrupt  to  him 
£>r  die  amount 

There  is  another  case  under  this  bead,  which  seems  to  have  Constrao 
gone  further  than  any  of  the  preceding,  inasmuch  as  die  de-  ^^  ^^ 
livery  of  the  goods  to  constitute  die  debt  was  only  a  construe*  goods, 
five  deKvery  to  the  party  dealing  with  the  bankrupt,  while  in 
all  die  other  cases,  the  property  had  been  either  actually  de* 
livered,  or  was  already  in  the  possession  of  the  party*    J.  S. 
being  desirous  of  making  a  shipment  for  his  own  risk  and 
advantage^  but  not  in  his  own  name,  represented  to  the 
merchants  (through  whom  the  shipment  was  to  be  made) 
that  die  goods  were  the  property  of  A.,  and  shipped  on 
his  account  —  and  A.  accordingly  (by  the  desire  of  J.  S.) 
wrote  to  the  merchants,  stadng  the  fact  to  be  so,  and  di» 
recdng  them  to  insure,  and  advance  money  to  J.  S.  on  the 
goods,  which  was  done:  — J.  S«  at  this  time  was  largely  in- 
debted to  A',  and  afterwards  became  bankrupt;  —  under 
these  circumstances  it  was  held,  that  this  was  a  credit  given 
to  A.  by  J.  S.  by  the  delivery  of  goods  in  its  nature  likely 
to  terminate  in  a  debt ;  and  that  A.  was  not  only  entitled 
to  recover  the  proceeds  of  the  shipment  from  the  merchants, 
but  to  set  off  against  those  proceeds  the  amount  of  the  debt 
due  to  him  from  the  bankrupt.  ( 1 ) 

But  where  a  bailee  is  entrusted  with  property  of  a  bank-  Bailee  for 
rupt  for  a  special  and  limited  purpose^  then  (like  the  case  of  *  *P*^ 
Jie  miller  and  the  fuller  who  have  no  general  lien)  such 
I  transaction  does  not  form  a  case  of  mutual  credit  within 
he  meaning  of  the  statute.  As  where  the  bankrupts  de- 
)0sited  a  bill  of  exchange  with  a  creditor,  for  the  specific 
mrpose  of  raising  money  on  it,  and  not  as  a  satisfaction  of 
lis  debt ;  —  it  was  held,  that  the  creditor  (having  only  ad- 
anced  part  of  the  amount)  could  not,  in  an  action  of  trover 
y  the  assignees,  retain  the  bill  for  his  general  balance 

(1)  Ettsvm  y,  Cato,  5B,6cfL  861. 
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Mtdyai  previously  due  to  bim  from  the  bankrupts,  but  only  for 
'  the  money  actually  advanced  by  him  on  the  bill.  (1)  And 
Lord  Eldon,  when  the  same  case  came  afterwards  before 
him  on  petition,  said,  that  it  was  contrary  to  natural  equity, 
that  a  creditor  who  had  made  advances  on  the  secori^  of 
a  bill  of  exchange  deposited  with  him  for  a  special  pur- 
pose, and  who  had  undertaken  to  reodve  the  amoom 
when  due,  and  return  the  surplus,  should  set  o£P  advances 
prior  to  the  transaction  against  a  demand  by  the  assignees 
for  the  bill.  (2) 
Acce^  It  is  not  necessary,  in  order  to  constitute  a  case  of 

h^^d"of  '"^^"^^  credit  within  the  meaning  of  the  statute,  that  the 
third  per-  parties  intended  to  trust  each  other  in  the  transacdon ;  far 
if  a  bill  of  exchange,  which  is  accepted  by  tlie  bankrupt, 
be  sent  out  into  the  world,  credit  is  then  given  to  the  a^ 
ceptor  by  every  person  who  takes  the  bill.  (S)  Thus. 
where  a  bill  accepted  by  A.  got  into  the  hands  of  &,  and 
B.  bought  goods  of  A.*;  —  it  was  holden  that  there  vis « 
mutual  credit  between  A.  and  B.,  although  A.  did  notkoov 
that  the  bill  was  in  B/s  hands.  (4) 


son. 


Section  III. 

As  to  joint  and  separate  Debts. 
(And  see  post.  Section  VI.) 

The  debt  In  order  to  establish  a  dear  right  of  set-off,  it  is  esMDtiil 
J^i^^  that  the  debt  claimed  to  be  due  to  either  party,  or  tke 
given,         credit  given,  should  be  due  to  or  given  by  him  inhso^ 


in*the*par-  ^^S^^^  *"^  °°^  ^^  *^  "8^'  ^^  another  person;  for,  tboi^ 

ty's  oicfii  ^. 

right.              (1)  Key  v.  lUnt,  8  Taunt.  21.  the  two  cases,  inasmndi  ai  tke 

1  Moor«,451.  form  of  action  in  thit  ctft  »» 

(9)  Ex  parte  i^ttii/,  iSwanstSO.  ocfimynf,  and  in  tbii  Irovr^ 

This   decision   certtunly   appears  (s)  Per  BuUer  J.  ^T.K**^' 

somewhat  at  Tariance  with  that  of  (note).                                 ^ 

Atkimon   v.    Elliott,   ante,    705.,  (4)  Hdnkey  ▼.  SmUk^ ^^J^'t 

though  Lofd  C.  J.  DaUas  thought  see  Sktkkm  v.  BathMl,  slwt- 

there  was  a  distinction  between  156. 
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the  statute  is  intended  to  give  a  certain  extension  to  the  Jf^  ond 
right  of  set-off  at  law,  yet  it  does  not  take  away  the  ne-  '^^^ 

cessity  of  what  was  before  required  in  these  cases,  viz,  a    

strict  nuUualify*    Therefore,  there  can  be  no  set-off  between 
joint  and  separate  debts.     This  principle,  indeed,  has  always  As  to  joint 
prevailed  at  law ;  and  though  in  bankruptcy  such  a  set-off  ^^^  ^9^' 
has  been  in  some  cases  formerly  permitted  (1),  yet  it  seems 
to  be  now  established,  that  (unless  there  is  a  special  agree- 
ment between  the  parties  to  the  contrary)  the  same  rule 
in  this  respect  ought  to  govern  set-off  in  bankruptcy,  as 
well  as  set-off  at  law.  (2)     Thus,  where  A.  had  a  joint  de- 
mand against  B.  and  C,  who  were  also  joint  creditors  of 
A. — and  B*  and  C.  having  dissolved  their  partnership,  B. 
(by  a  letter  addressed  to  A.)  made  himself  s^ara/^^  liable 
to  A.  on  account  of  the  joint  demand  of  A,  against  himself 
and  C. ;  —  Lord  Eldon  held,  that  B.  was  under  these  cir- 
cumstances not  entitled  to  set  off  against  A/s  demand 
(though  originally  joint)  the  joint  debt  due  from  A.  to  B* 
and  C.  ;  for  that,  when  B.  made  himself  separately  liable 
to  A.,  his  doing  so  did  not  make  the  joint  debt,  dnejrom 
A.  to  B.  and  C,  a  separate  debt  to  B.  (3)     And  the  sanie 
rule,  that  a  joint  debt  cannot  be  set  off  against  a  separate 
demand,  prevaik  also  in  equity,  as  well  as  in  bankruptcy 
and  at  law.  (4) 

But^  where  a  joint  debt  has  —  by  the  death  of  all  the  per-  Where 
SODS  but  one  to  whom  it  was  jouitly  due  —  become  a  debt  to  |,e*com(w 
the  survivor,  it  has  been  held  under  the  statutes  of  set-off  by  the 
at  Jaw.  that  such  a  debt  may  then  be  considered  ssase-  ^^"  ^^ 

«,.,%/.  parties  a 

parcUe  debt,  and  may  be  set  off  against  a  debt  due  from  debt  due 

such  sujrrivor  in  his  own  richt.  (5)     And,  in  like  manner,  a  *®  ^?^^^ 

siif  vivor 

defendant  may  set  off  a  debt  due  to  him  fivm  the  plaintiff 
as  surviving  partner^  against  a  debt  due  from  himself  to  the 

(1)  Ex   parte  Edwards^  1  Atk.        (3)  Ex  parte  Rosi,  Buck.  195. 
100.    KxparteQit»j/«i,5Ves.248.        (4)  Addit  v.  Knight,  2  Meriv. 

(2)  Ex    parte   Christie^   10  Ves.    117. 

105.     Ex   parte  Twogood,  11  Ves.        C5)  Slipper  v.  Sliditane,  5T.R. 
517.;    and    sec   Doe  v.   DanUon,    493. 
lEast,  140. 
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JootT  amd  plaintiff  in  his  own  right.  (1)  So  a  joint  and  serenl  bond 
may  be  set  off  against  only  one  of  the  obligors  who  exe« 
cuted  it ;  for  the  bond,  being  jwnt  and  seoeral^  became  the 
separate  debt  of  both.  (2)  So,  in  an  action  by  se?enit 
partners,  where  the  name  of  one  only  appeared  in  the 
business,  the  defendant  was  allowed  to  set  off  a  debt  due 
to  him  from  that  one  partner  —  the  other  partners  havmg 
(as  Lord  Kenyan  expressed  it)  held  out  false  colours  to  the 
world,  by  permitting  that  one  partner  to  appear  as  the 
sole  owner.  (3)  So  also,  where  the  defendants  gave  their 
bankers  a  note  on  account  of  a  demand  which  the  bankers 
made  on  them,  but  which  afterwards  proved  to  be  modi 

by  joint      less  than  the  sum  for  which  the  note  was  given  — and  the 

debtors  to  (^nQi^ers  indorsed  the  note  to  another  firm,   whidi  was 
another  ' 

firm,  in       formed  of  some  of  the  partners  of  the  banting  house — and 

^^'^^  f      the  holders  brought  an  action,  agamst  the  defendants;-- 

them  were  the  defendants  were  held  entitled  to  set  off  a  debt  due  to 

P"^"*"*     them  from  the  bankers ;  for  the  parties  who  brought  ibe 

action  (being  partners  in  the  banking  house)  could  not,  05 

between  themselves^  divert  the  note  to  another  purpose,  sod 

leave  the  whole  of  the  defendants'  debt  outstanding.  (4) 

As  the  statute  also  only  relates  to  mutual  credits  be- 
tween bankrupts  and  other  persons,  it  will  not  apply  tot 
case  where  only  some  partners  of  a  firm  are  banknipi^ 
*^wd^  Consequently,  though  an  action  be  brought  by  the  is- 
of  a  firm  signees  of  the  bankrupt  partners  together  witli  the  solfcpt 
partner  against  a  defendant  on  account  of  a  partnership 
debt,  the  defendant,  if  he  b  not  entitled  to  a  set  off  at  Isv* 
is  not  entitled  under  the  foregoing  enactment  as  to  mcod 
credit ;  for  in  such  a  citee,  if  any  credit  existed,  it  «*$ 
between  the  bankrupts  together  with  a  soloeni  penoa  on 
the  one  side,  and  the  defendant  on  the  other.  TheRfac; 
where  three  partners,  A.  B.  and  C,  delivered  bills  to  D- 


Statute 
does  not 
apply 
where 


become 
bankrupt 


(1)  French  v.  Androde,  6  T.  R.  (4)  Pulier  v.  Moe,  Pake,  ir 
583.  and  see  post,  as  to  equitable  ^ 

(2)  Fletcher y.I}ychey2T.R. 32.  off 

(3)  Stacey  v.  J2off,  a  Esp:  269. 
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for  a  special  purpose^  and  A.  and  B.  became  bankrupts*  —  ^<^  and 
it  was  held,  that  in  an  action  brought  by  their  assignees  '4^^ 

(together  with  the  solvent  partner  C.)  against  D^  for  the 

proceeds  of  the  bills,  the  defendant  could  not  set  off 
against  such  claim  a  debt  due  to  him  from  A.  B.  and 
C.(l) 


Section  IV. 
Of  Set-^  between  particular  Persons, 

A  debt,  due  to  an  executor  in  his  representative  character,  Exeoaton. 
cannot  be  set  off  against  a  debt  due  from  him  on  bis  prp- 
vote  account  (2)    And  though  the  executor  also  happen  to 
be  residuary  legatee,  such  a  set-off  will  not  be  allowed;  for 
these  are  debts  in  different  rights,  and  there  is  no  mutual 
credit.  (S)     But,  where  an  executor  had  furnished  money 
and  goods  to  alegatee,  who  became  bankrupt — upon  which 
the  executor  filed  a  bill  against  the  assignees  for  an  allow- 
ance to  be  made  to  him  out  of  the  l^acy,  on  account  of  the 
money  which  the  bankrupt  owed  him,  —  the  Court  decided, 
that  a  legacy  due  from  an  executor  (who  admits  assets)  ia 
in  equity  a  debt  due  from  the  executor,  and  in  this  case 
allowed  the  set-off.  (4)    So,  an  executor  may  set  off  a  debt 
due   to   the  testator  against  a  legacy  bequeathed  to  the 
bankrupt ;  for  when  the  assignees  bring  their  bill  against 
the  executor,  they  can  only  stand  in  the  place  of  the 
legatee,  and  can  have  no  better  right  than  what  the  legatee 
himself  possessed.  (5) 

(1)     Siomfortk     V.     Fellotuei,  bv  him  against  a  debt  accruing  to 

I  Marsh.  184.;  and  see  T^omaton  the  executor.    See  also  Skipman 

r.  Frere^  lO  East,  418.  v.  7%oina«,  1  Esp.  940.  BulL  N.  P. 

(2)    JBuhop   v.   Chunky  3  Atk.  180. 

>9l. ;  and  see  Wiiles,  105.  for  cases  (3^  Ibid. 

•I'hich  determine,  that  a  debt,  ao-  (4)  Jeffs  v.  Wood,  2  P.  Wnis^ 

iniing  to   a  party  in  the  lifetime  128. 

)f  the  testator,  cannot  be  set  off  (5)  Ibid. 
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A  debt  dij^e  from  the  bankrupt  to  a  trtatee^  on  acooant  of 
his  trusty  cannot  be  set  off  by  the  tmstee  against  ad^dne 
from  him  in  his  own  right.  Therefore,  where  third  persins 
holding  the  acceptance  of  a  trader  (who  was  known  to  be 
then  in  bad  circumstances)  agreed  with  the  defendants,  as  s 
mode  of  covering  the  amount  of  the  biU,  that  it  shoald  be 
indorsed  to  them,  and  that  they  should  purchase  goods  of 
the  trader  to  be  paid  for  by  a  bill  at  three  months'  date,  or 
made  equal  to  cash  in  three  months  (before  which  time  the 
trader's  acceptance  would  be  due)  —  but  without  comma- 
nicating  to  the  trader  that  they  were  the  holders  of  his 
acceptance — and  the  goods  were  purchased  by  the  de- 
fendants according  to  the  mode  agreed  upon ;  — it  was 
held,  that  the  trader  having  -become  bankrupt,  and  bis 
assignees  having  brought  assiiimpsit  to  recover  the  value  of 
the  .goods  sold  and  delivered  to  the  defendants,  the  latter 
could  not  set  off  the  bankrupt's  acceptance ;  as  they  did 
not  hold  it  in  their  aam  rights  but  in  effisct  as  trustees  fx 
the  persons  who  had  indorsed  it  to  them  for  the  above-oMiH 
tioned  purpose.  (1)  This  case  was  decided  on  the  groood 
of  fraud,  ^^and  Uiat  the  defendants  were  not  the  btmdJA 
holders  of  the  bill,  but  had  lent  themselves  improperij 
to  the  real  owners,  to  obtain  for  the  latter  *b  right  of  set-o£ 
Where,  however,  a  creditor  buys  goods  of  his  dd)tor  is 
the  ordinary  mode  of  business,  though  the  oontract  be  to 
pay  for  the  goods  in  ready  money,  the  creditor  will  tba 
not  be  prevented  from  setting  off  his  debt  against  the  price 
of.  the  goods.  (2)  If  an  action  be  commenced  by  a  tnistee 
in  right  of  his  trust,  the  defendant  may  set  off  a  debt  doe 
to  him  from  the  cestui  que  trust*  (3) 

The  directors,  or  trustees,  of  a  piMic  coayaay  moor* 
porated  by  act  of  parliament,  cannot  set  off  a  debt  diK  to 
them  from  the  bankrupt  for  a  loan  of  money  before  hk 
bankruptcy,  against  a  demand  made  upon  them  by  the 


(1)  Enrv.APlver,  16East,130. 

(2)  Eland  y.  Karr,  1  East,  375. 


(3)  BoUomiey  ▼.  Brooi,  Wbrto. 
B.L.  204.  Rwtige  ▼.  BirA  ^^ 
fVebsier  ▼.  Scdes,  ibid 
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assignees  for  the  amount  of  the  stock  held  by  the  baak-  PmrAcuhr 
rapt,  the  loan  not  being  made  on  the  credit  of  the  stock;  P^^^^ 
for  it  was  considered,  that  the  bankrupt  was  indebted  to 
tbem  upon  the  loan  as  private  persons,  and  that  the  stock 
was  doe  to  him  from  the  company  in  their  corporate 
capacity :  it  was  considered,  also,  that  the  company  could 
have  no  lien  upon  the  stock,  having  no  such  special  pro- 
perty in  it  as  could  give  them  a  lien ;  for  they  were  vested 
with  the  stock  in  their  corporate  capaci^  only,  and  for  the 
particular  purposes  directed  by  the  act;  but  the  specific 
stock  of  each  proprietor  was  vested  in  himself  alone.  (1) 
But  where  there  was  an  express  bye-law  subjecting  the 
stock  of  each  member  of  a  company  to  be  distramed  for 
such  debts  as  he  should  owe  them,  and  the  bankrupt  was 
indebted  to  them  for  a  balance  in  his  hands  as  their  banker, 
or  cashier,  —  the  company  was  allowed  in  this  case  to  set 
off  the  debt,  against  the  stock  and  dividends  belong^g  (2) 
to  the  bankrupL    So,  also,  where  a  director  of  a  public 
company  assigned  his  salary  and  share  to  the  company,  in 
order  to  secure  a  debt  due  from  him  to  them  on  his  private 
account  and  empowered  the  company  to  direct  the  treasurer 
to  retain  his  salary  and  dividends,  and  sell  his  shares  for 
the  payment  of  the  debt  —  but  the  power  given  to  the  com- 
pany had  not  been  exercised,  and  the  shares  still  remained 
in  the  director's  name^  —  it  was  held,   that  though  the 
shares  on  his  bankruptcy  passed  to  his  assignees,  as  being 
in  his  order  and  disposition,  yet  that  the  company  had  a 
right  of  set-K^  for  the  divideods  and  salary  due  to  him  at 
his  bankruptcy.  (3) 

A  debt  owing  by  the  bankrupt  to  the  mfe^  dum  sola,  can-  Debt  due 
not  be  set  off  against  a  debt  due  from  the  husband.  {4t)  ^^^^ 
And  it  has  been  decided  also  upon  the  general  statute  of  wife»  dum- 
set-o£^  that  a  debt  due  Jrom  the  wife^  dwn  sola^  cannot  be  '^J^ 

(1)  JkfegBoruchi  ▼.   Royal  Ex"  (9)  Nekanv.  Landom  Auuramce 
change  Assurance  Company,  1  Eq.  Compamf,  S  Sim.  &  S.  S9S. 
Ca.  Ab.  9.  (4)  Ex  parte  Blagden,  2  Rose, 

(2)  Gibson     v.    HudiotCs    Bay  249.     19  Ves.  465.     Pai/nton   v. 
C  bmpany,  1  Str.  645.  Walker  ^  B.  N.  P.  1 79. 


set 
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ParHcuiar  set  off  in  an  action  brought  by  the  husband  alone  *>^  unlas, 
penons.  i||(]eed,  he  has  promised  to  pay  the  debt  after  marriage, 
off  in  an     and  thereby  made  it  bis  own.  (1)     But  where  a  ^gacy  wts 

oT^nst   ff^^^  ^  ^^^  ^^i^  ^f  A  bankrupt,  and  she  died  without 
the  bus-      asserting  any  claim  to  it»  —  the  Court  held,  that  as  at  law  a 
^°°*         legacy  to  the  wife  is  a  legacy  to  the  husband  (thoogh 
th?w5e.^   subject  in  equity  to  her  right  to  a  provision)  —  this  legacy, 
being  discharged  of  that  equity  in  consequence  of  her 
death,  would  have  become  die  absolute  property  of  the 
husband  if  there  had  been  no  bankruptcy :  that,  as  against 
the  husband,  the  executor  would  have  bad  a  rij^t  to  satisiy 
the  legacy,  by  writing  off  so  much  of  the  ddbts  due  from 
the  husband :  and  that  he  must  have  the  same  right  against 
the  assignees.  (2)     And,  in  a  subsequent  case  of  this  de- 
scription, the  executors  were  allowed  to  set  off  a  debt  due 
from  the  bankrupt  to  the  testator,  against  a  moiety  of  a 
legacy  given  to  the  wife  —  the  other  moiety  being  ordered 
to  be  setded  on  the  wife  for  life,  with  remainder  to  the 
issue  of  the  marriage.  (8) 
loiurance        The  right  of  a  broker^  who  efiects  a  policy  of  insufanoe, 
broker.       ^  ^^  ^  ^^^  money  due  for  losses  or  returns  of  premium 
against  the  claim  of  the  assignees  of  the  underwriter,  de- 
pends in  a  great  measure  upon  the  fiict,  whether  or  not  the 
broker  receives  a  del  credere  commission — and  whether  be 
effects  the  policy  in  his  own  name,  or  in  that  of  his  priodpaL 
If  a  broker  acdng  under  a  del  credere  commission  eflecCB 
the  policy  in  his  own  name,  the  right  of  set-off  is  alkwed; 
for  a  commission  del  credere  being  ad  absolute  engagement 
to  the  principal  from  the  broker,  and  rendering  him  liable 
at  all  events,  places  the  broker  himself  in  the  nature  of  a 
principal  as  to  the  underwriter,  and  clothes  him  with  ail 
the  rights  of  the  principal,  unless  the  latter  steps  in  between 
him  and  the  underwriter.  (4)    And  the  same  is  i^^  held 

(1)  Wood  v.Mters,  9  Esp.  594.  J.  34.;  but  aee  Carr  v.  T^, 

(9)  Rtmiang  v.  Barnard,  5  Mad.  10  Ves.  578. 

98.  (4)Grover.DtMi,lT.1Ln^ 

(3)  Ex  parte  (yFarraU,  1  G.  &  Bute  y.  Dichuim,  ibid.  2S7. 
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umler  the  general  statutes  of  8eHiff.(l)    But  where  the  ParHeuktr 

broker  does  not  act  under  a  dd  credert  commission,  be  is  P^^^*^"^- 

then  not  entitled  to  such  right  of  set-oiF;  for,  in  this  case, 

the  Josses  or  the  returns  of  premium  are  a  debt  properly 

dae  to  the  assured ;  and  the  broker,  even  with  respect  to 

the  underwriter,  can  only  be  considered  as  an  agent,  whose 

authority  (by  the  bankruptcy  of  the  underwriter)  is  virtually 

countermanded  and  extinct.    Therefore,  where  a  broker 

(without  such  a  commission)  was  indebted  to  an  under«- 

writer  for  premiums  due  upon  policies  subscribed  by  him 

before  his  bankruptcy,  he  was  held  to  be  not  entitled  to 

set  oiF  against  the  assignees  of  the  underwriter  returns^  of 

premium  due  upon  the  arrival  of  ships,  whether  the  ships 

arrived  before  (2),  or  subsequent  to  the  bankruptcy.  (S) 

The  Court  of  Common  Pleas  in  these  two  cases  (contrary 

to  the  opinion  of  the  Court  of  King's  Bench  (4),  which 

considered  the  broker,  as  to  a  return  of  premium,  a  sort 

of  stakeholder  between  the  underwriter  and  the  assured) 

treated  the  return  of  premium  as  a  contingent  debt,  due 

from  the  underwriter  to  the  assured — and  the  broker,  as 

merdy  the  agent  of  the  underwriter  to  receive  the  premium 

for  him,  and  for  nothing  else  —  holding,  therefore^  that 

the  broker  could  not,  after  the  underwriter's  bankruptcy, 

make  hunself  the  agent  of  the  assignees,  for  the  purpose  of 

detaining  money  to  be  paid  by  the  underwriter  to  the 

assured.  (5)    And  ev«i  where  the  broker  acts  under  a  del 

credere  commission,  yet  if  he  discloses  the  name  of  his 

principal  to  the  underwriter,  he  will  not  then  be  entitled  to 

this  right  of  set-<^.  (6) 

A  broker,  however,  may  have  the  same  right  of  set-off  by  Broker^s 
virtue  of  a  Uen  (7)9  as  that  which  he  possesses  by  virtue  of  ^^^^"^ 

(1)  WeinhoU  v.  RoberU,  2Camp.  (5)  Per  MangfieldC. J.,  4  Taunt.  * 

586.  544. 

(S)  MmettY.ForreiUr,4Taunu  (6)  Ko^er  y.  Eoioriy  sM.  &S. 

541.  lis.     Morrit  V.  CSeasby,  I  M.  A 

(3)  Goldi4^tmdtv.Lyon^4TmnU  S.  576.    4  M.  &  S.  560.    Peek  v. 
534.  Nifrthcote,  7  Taunt.  478. 

(4)  Skee  V.  CSarkiott,  19  East,  (7)  And  see  ante,  701. 

507. 
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FarHcidmr  a  Gommi»ion  del  credere — as  where,  ibr  inslanoe^  heao- 
P^*^^'      quires  an  interest  by  making  advances  to  hia  prindptl  oa 
the  credit  of  a  particnlar  oonstgnment  of  goods.    Then- 
fore^  where  brokers  (not  acting  under  a  commissbo  H 
credere)  effected  policies  on  aoconot  of  their  prtndpal,  bat 
in  their  own  namesy  and  aocq>ted  bills  drawn  on  them  oa 
account  of  goods  consigned  to  them,  which  were  lost  before 
their  arriyal, — it  was  held,  that  the  brokers  might  set  off  the 
amount  of  such  losses,  against  the  claim  of  the  assignees  of 
the  underwriter  for  the  premiums  due^  in  respect  of  his 
subscription  to  the  policies  of  insurance  on  the  goods.    So, 
as  we  have  already  seen  ( 1 ),  a  brdcer  entrusted  by  his  prin- 
cipal with  A  policy  to  receive  an  average  loss  under  it, 
though  he  receive  it  after  the  bankruptcy  of  his  principal, 
has  a  right,  by  reason  of  his  lien  on  the  policy,  to  set  off 
money  due  to  him  from  the  bankrupt  for  premioms,  agunst 
the  money  he  received  from  the  underwriters  (2);  and  thai 
the  receipt  of  the  average  loss  t^ier  the  bankruptcy  vas 
no  objection  to  his  right  of  set-off;  as  the  debt  was  dbf  to 
the  bankrupt  Ag^^  the  bankruptcy,  though  not  ascertained 
till  afterwards.    And,  indeed,  in  all  cases  o£  mutual  trust  and 
credit  (as  has  been  before  observed)  —  where  the  trust  or 
credit  m«s//«mifRa^  inadebt  —  any  other  person,  as  well  as 
a  broker,  has  a  right  of  set-off  under  the  statute^  in  respect 
of  a  balance  due  to  him  from  the  bankrupt.  (S) 
Under-  With  respect  to  the  ri^t  of  set-off  by  an  underwriter 

wnter.  'against  the  assured  —  it  is  now  settled  by  the  unantmoos 
decision  of  the  twelve  judges  (though  the  point  was  shordj 
before  decided  differendy  in  the  Common  Pleas  (4) ) — that 
an  underwriter  may  set  off,  against  the  assignees  of  the 
assured,  the  amount  of  premiums  due  to  him  b^ire  the 
bankruptcy,  against  a  loss  accruing  after  the  bankrupicj. 
The  case,  was  argued  as  one  of  mutual  credit  under  the 

'  (1)  Ante,  705.  (3)  See  •nte.TOS. 

(8)  mUehead  v.  Vaughan,  ante,       (4)  Gicnnic  v.  Edmwids,  A  Tamtf* 
705.  775. 
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5  G.  d.  c^  so:  s.  28. ;  but  tbe  decision  of  the  Judges  pro^  Particular 
ceeded  on  the  equitable  construction  of  the  19  G.  2.  c.  S2.  f^^*^^' 
s.  i.  (which  is  now  incorporated  in  the  5Sd  section  of  the 
new  act)  enabling  the  assured,   under  a  commission  of 
bankrupt  against  an  underwriter,  to  claim  before  the  hap- 
pening of  a  loss,  and  after  a  loss  to  praoe  and  receive  a  di« 
vidend.    And  the  Judges  were  of  opinion  —  that,  as  under 
this  statute  the  set-off  was  to  be  allowed  to  the  assured^  in 
the  case  of  a  bankrupt  underwriter — so,  by  pari^  of  reason- 
ing, tliere  ought  to  be  the  same  allowance  to  the  under- 
writer, in  the  case  of  a  bankrupt  (1)  assured.    But  an 
underwriter  cannot  set  off  a  general  balance  due  to  himself 
from  the  broker,  at  the  time  of  the  adjustment  of  a  loss, 
against  the  claim  of  the  assured.     Therefore,  where  a 
broker  became  bankrupt  after  the  adjustment  of  a  loss  with 
the  underwriter,  though  he  had  upon  that  occasion  struck 
the  underwriter's  name  out  of  the  policy  and  the  adjust- 
ment, in  consideration  of  the  balance  which  he  himself 
owed  the  underwriter,  —  yet  the  latter  was  held  to  have  no 
right  of  set-ofi^  in  an  action  brought  against  him  by  the 
assured,  beyond  that  which  was  due  to  him  for  premiums 
on  the  particular  policy.  (9) 

For  the  same  reason  as  applies  to  the  case  of  a  broker  (S)  —  Factor. 
so^  where  ^factor  acts  under  a  del  credere  commission,  and 
sells  goods  in  his  aeon  name^  concealing  the  name  of  his 
principal,  the  person  dealing  with  him  has  a  right  to  con- 
sider him  to  all  intents  and  purposes  as  the  principal ;  and 
though  the  real  principal  may  afterwards  appear,  and  bring 
an  action  upon  that  contract  against  the  purchaser  of  the 
goods,  yet  the  purchaser  may  set  off  any  claim  he  may 
have  against  the  factor,  in  answer  to  the  demand  of  the 
principal  (4<);  and  may  also  plead  these  facts  specially,  in 
support  of  his  right  of  set-off  against  the  demand  of  the  prin- 

Cl)  Graham  Y.  RutteU^  2  Marsh.  (4)  Rabane  y.  WilUami,  7T.R. 

7^1.  5  M.  &.  S.  498.  960.  in  note.     George  v.  Clagett, 

C2)  ToddY.lUedfSStax.ie.  7T.R.359.    Eseot  y.  Milward, 

(3)  Ante,  714.  ibid.  C.  B.  L.  378. 
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PaHkviar  cipal.  (1)  By  the  recent  statute  of  the  6  0. 4.  o.  94^  which 
P^*^^'  enables  a  factor  to  pledge  goods  deposited  with  him  by  bis 
principal,  the  person  (with  whom  any  goods  shall  have  been 
so  pledged)  has  a  right  of  set-off  against  the  owner,  to  the 
amount  of  the  money  advanced  upon  the  goods ;  and  the 
real  owner  redeeming  the  goods  is  entitled,  in  case  of  the 
bankruptcy  of  the  factor,  to  set  off(2)  the  anionnt  paid  by 
him  for  their  redemption,  against  any  debt  due  firom  him  to 
the  fiu:tor«  . 
Banker.  If  a  banker  receives  and  pays  money  on  account  of  a 

bankrupt  e^ier  notice  of  hb  bankruptcy,  he  caniiot  set  off 
die  payments  against  the  receipts^  i»  an  action  by  the 
assignees.  (3) 


Section  V. 
CtfSe^m  Bills  and  Note$. 


Indorsee  With  respect  to  the  right  of  an  indorsee  to  set  off  a  bill 

a  buL      ^f  exchange^  or  promissory  note,  against  the  debt  owing 
by  him  to  the  bankrupt,  a  distinction  is  taken  betweeo  a 
bill  indorsed  before^  and  one  indorsed  afier^  the  bankruptcy. 
A  biD  indorsed  before  the  bankruptcy,  we  have  seen  (4),  can 
be  set  off  against  a  debt  accruing  from  the  indorsee  to  the 
bankrupt  after  the  indorsement ;  for,  though  the  bankrupt 
might  not  know  when  the  bill  was  indorsed  to,  or  came  to 
the  possession  of  the  party,  yet  the  bankrupt  by  sending  a 
bill  into  the  world  with  his  name  upon  it,  gains  a  credit  finom 
every  person  who  takes  it  afterwards.     But  a  bill  indorsed 
after  the  bankruptcy  cannot  be  set  off;  for,  notwithstanding 
the  debt  (as  against  the  bankrupt)  may  have  existed  before 
the  bankruptcy  (S),  it  is  not  a  debt  due  from  him  to  the 

(1)  Opt  ▼.  EmMff,  4B.  ftC.  (3)  Verwom  ▼.  BmJtty^  sT.R. 

547.  119.  5Bn>.5ia. 

(S)  ;SSrdiofi  6.;  and  see  Bnte*^^^*  (4)  Ante,  708. 

480.  (5)  Mmnk  v.  OtmAm,  sSir. 

1S34. 
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same  party  as  at  the  time  of  the  bankruptcy ;  and  diough  it  ^^  ^^ 
is  allowed  to  be  proved^  yet  the  right  of  proof  is  very  dif-  *    ** 
ferent  from  the  right  of  set-off.  By  the  fermer  no  nem  charge 
is  brought  upon  the  estate ;  but  that  is  not  the  case  in  the 
latter  instance ;  and  a  creditor,  it  has  been  said^  has  no  right 
thus  to  vary  the  relation  in  which  he  stood  to  the  bank* 
rupt's  estate  at  the  time  of  the  bankruptcy^  by  a  transaction 
ex  poUfado  with  a  third  party,  and  thereby  put  himself  in 
a  better  situation  than  the  rest  of  the  bankrupts  cre- 
ditors. (1 )    And  even  where  a  party,  who  had  indorsed  the 
bill  befhre  the  bankruptcy  of  the  acceptor,  was  obliged  to 
take  it  up  afterwards  in  consequence  of  the  acceptor's 
bankruptcy,  Lord  Loughbordugh  held  that  he  could  not 
sei  qff'iht  bill  against  a  debt  due  to  the  bankrupt's  estate*^ 
though  he  might  prove  the  amount  under  the  commi88ioin.(£) 
It  is  incumbent,  also,  on  the  indorsee  to  show  that  the  in- 
dorsement was  made  b^ore  the  bankruptcy;  for  a  case  of 
set-off  is-  in  the  nature  of  a  cross  action,  in  which  the  part^ 
would  be  obliged  to  prove  every  thing  necessary  to  sub* 
stantiate  his  demand ;  and  the  time^  when  the  bill  was 
indorsed,  would  be  a  material  fiict  in  support  of  his  case.(S) 
Thus,  in  an  action  brought  by  the  assignees  of  a  country 
banker,   the  defendant  cannot  set  off  cash  notes  payable 
to   bearer  and  issued  by  the  bankrupt  before  his  bank- 
ruptcy, unless  the  defendant  shows  that  such  notes  also 
:ame  to  his  hands  before  the  bankruptcy*  (4)     But  prooi^ 
hat  notes  to  the  amount  of  the  set-off  claimed  came  into 
he  defendant's  hands  three  or  four  weeks  before  the  bank- 
uptcy,  is  suiScient  evidence  for  the  jury  to  presume  pos- 
ession  of  them,  without  actually  identifying  them  at  the 
me  of  the  bankruptcy.  (5) 

In  a  case  of  cross-acceptances,  —  in  order  to  enable  the  CnMa-ac- 
older  of  the  bankrupt's  accq)tances  to  avail  himself  of  ^*""^^» 

C 1 )  Cullen's  B.  L.  S05. ;  and  see        (4)  Ibid. 

vtnu  V.  Proimr^  3  T.  R.  1S6.  (5)  Moore  v.  Wr^^M,  S  Marsh. 

(2)  Ex  parte  Hale^  3  Ves.  304.       209. 

(?)  Xraccff)rv«Afai«A»  Barnes,  453. 

it^kstm  ▼.  Evam^  6  T.  R.  57. 
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matew* 


tbem  (in  an  action  by  the  assignees  against  himself  cm  Us 

own  acoepCanoes)  bj  way  dther  of  setp<iff  or  mutual  cre£t, 

he  mnstmost  distinctly  prove^  dther  that  the  oUigaticu  oa 

himself  to  pay  the  bills  so  sought  to  be  set  off  subsulMi 

b^bre  the  bankroptcy,  cft  that  there  was  a  mtiiual  trtHi 

oveated  in  the  origin  of  the  bills.  (1)    An  aooepcance, 

though  not  due  until  after  the  bankruptcy  of  the  drawer, 

it  has  beoi  already  observed(2)9  may  be  set  off  aguDSt  t 

debt  due  from  the  acceptor  to  the  drawer.  (S) 

Set-offby      .  Where  an  agent  of  the  bankrupt  (being  provided  irith 

iigaiiLt '     Amds  for  that  purpose)  accepted  trills  drawn  by  the  fauik- 

drawer,       rupt,  who  paid  them  away  to  his  creditors — and  the  holders 

mttorltfid  ^'^^  hWSs^  after  they  became  due  and  before  theadcf 

paida         batdoruptcy,  in  order  to  relieve  the  acceptor  fron  Im 

^JIJjJ^^  nesponsibili^  to  them,  took  from  him  a  compoaMoncf  lOt. 

faiHs  to  the  in  the  pound,  and  delivered  up  the  bilk  to  the  adceptor;— 

''^'''""'      it  was  held,  that  as  the  bankrupt's  estate  was-djscfasrpd 

against  any  dmm  of  the  bill-holders  by  sudi  compootissi 

the  acceptor  had  a  right  to  set  off  the  fitU  amoiMt  of  Ae 

biHs  against  any  daim  of  the  assignees  —  the  transaction 

being  consid^ted,  in  law,  a  payment  of  the  if  bole  sanouat  d 

the  bUis  by  the  acceptor,  and  a  gift  by  the  holdefs  ti>ik 

acceptor  of  the  dURerence  between  what  was  actaaBy'psiit 

and  the  amount  of  the  bills.  (4>)    ' 


Section  VL 
Of  an  equUdUe  Set-off: 


As  the  Lord  Chancdlor  in  Bankruptcy  exercises  an 
equitable^  as  well  as  a  Ze^^o/ jurisdiction,  he  will  extend  that 
jurisdiction  to  cases  of  set-ofi^  that  are  not  within  the  inune- 

(1)  Ouchterltn^    y.     Etuierby,       (S)  £z  fMurte  ff^gi^  ^^^ 
4  Taunt.  888.  65. 

«    (8)  Ante,  706.  (4)  SionekoMie  ,f.  Remi^  sB^h 

C.  669. 
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diate  operatioD  of  the  statute^  upon  tbe  same  priodple  at  M§miMr. 

where  there  are  mutual  demands  between  paitie8»  which    """""^ 

cannot  be  made  the  subject  of  setoff  at  law,  a  court  of 

eqtntf  will  frequently  interpose  between  the  parties  upon 

equitable  principles  and  determine  what  is  justly  due  from 

one  party  to  the  other.  (1)    As  where  a  contract  was  Onanuso- 

entered  into»  upon  which  one  of  tbe  parties  had  taken  usu*  ^^^^^"^ 

rious  interest,  —  though  a  party  to  such  a  contract  could 

not  have  enforced  it,  or  set  off  the  sum  due  upon  it  ai  law^ 

Lord  I^udwicke  permitted  the  snm  really  advanced  upon 

it  lo  be  set  off  in  account  in  a  suit  of  equity.  (8) 

So  where  a  lady  directed  her  bankers  to  sell  certain  ex-  Set  oflTof 
chequer  annuities,  and  to  invest  the  produce  in  navy  annu-  IQ!^^^ 
ities,  and  the  bankers  informed  her  that  they  had  followed  rgr^'^  « 
her  dirBctiops,  and  an  entry  was  made  iu  her  banking  bookf  j^*>^  *^ 
in  which  credit  was  given  to  her  regularly  for  tbe  divi*  one  oa  the 
dsnds :  — several  years  afterwards  her  brother,  having  a  9^'^^ 
separate  acooont  with  the  bankers,  pr<^posed  to  borrow  of 
them  lOOOLf  upon  the  security  of  tbe  joint  and  several  note 
of  himself  and  his  sister,  which  was  agreed  tOt  and  the  note 
given  aocordin^y : -*- the  bankers  became  bankrupt;  and 
it  then  appeared  that  tliey  had  not  purchased  the  navy 
annuities^  and  that  the  documents  which  they  had  exhibited 
to  the  petitioner  were  false:  —  the  assignees  of  the  bankers 
brought  an  action  against  the  brother  ahfie  upon  the  note^ 
upon  which  the  brother  and  sister  petitioned  to  be  at  liberty 
to  set  off  the  debt  due  from  the  bankers  to  tbe  sister  against 
what  was  doe  to  them  upon  the  note ;  —  and  Lord  Eidon, 
upon  the  ground  of  dktjraud  practised  upon  the  sister,  re- 
strained the  assignees  from  proceeding  at  law,  and  ordered 
the  set-off  as  prayed  for.  (S)     When  this  case,  however, 
was  subsequently  cited  as  an  authority.  Lord  Eldon  ob- 
served, that  there  were  certain  difficulties  in  the  decision 

(I)  DmmdiSe  v.  BiOey,  6  Ves.  (8)  ByaU  v.  Ratalei^  1  Vcb.  375. 
196.  Tfmmrom  v.  Btmon^  5  Mad.  (5)  Bx  parte  Skphem,  1 1  Vea. 
S05.    JameM  V.  Kynnicr^  5 Ves.  lOS.    S4. 
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BqmMiei  of  it :  and  that  but  for  the  firand,  he  shodd  ba^ve  doubled 
'  much  whether  his  decision  was  right  (1) 

The  like         Bat  although  there  can  in  general  be  no  aet-off  (as  ve 
j^atd^  have  already  seen  (8) )  between  joint  and  separste  ddus, 
to  prerent  yet  upon  equitable  principles,  and  independently  of  aoj 
^"^'*^'^*      case  of  fraud,  such  a  set-off,  in  order  to  prevent  dreniqri 
will  be  occasionally  allowed.    Thus,  where  A.  (upon  entff- 
ing  into  partnership  with  B.)  applied  to  hb  bankers  fori 
loan  to  constitute  his  capital,  to  whidi  diey  consulted, 
upon  condition  that  B.  should  join  in  a  security  for  die  re- 
payment of  the  loan  —  and  A.  and  B«  accordingly  gave  die 
bimkers  their  joint  and  several  bond: — the  partnerAip 
opened  a  joint  account  with  the  bankers,  who  also  cod* 
tinued  the  private  bankers  of  A.: — the  bankers  becsme 
bankrupt,  when  die  balance  on  the  joini  aoooant,  arifflf 
from  this  loan,  was  againsi  A.  and  K,  but  A.'s  prkak 
account  was  in  hisjkoours — under  these  circnmstances,  ^ 
and  B.  were  allowed  to  set  off  thb  private  balance  due  to 
A.,  against  the  joint  debt  due  fix>m  diem  both  to  the 
bankers ;  for  diough  A.  could  not  at  law  have  pleaded  s 
set-off  of  this  private  balance  due  to  him  akme^  in  a 
action  brought  against  him  and  B.  jointly  on  the  bond,  yei 
the  moment  the  bankers  obtained  judgment,  A.  coold  btfc 
then  brought  his  action  against  them  for  his  sepanrte  debt; 
and  if  B.,  the  surety,  had  paid  the  joint  debt,  A.  wnoid,  of 
course,  have  then  repaid  him  by  the  money  reoovoed  in 
that  acdon ;  consequendy,  the  joint  debt  dne  firom  A*  sod 
B.  on  the  bond  was  nothing  more^  as  Lord  Eldcm  observed^ 
than  a  security  for  the  separate  debt  of  A.;  and  apoa 
equitable  consideration,  a  creditor,  who  has  a  joint  aecarirf 
for  a  separate  debt,  cannot  resort  to  that  security^  witbool 
allowing  what  he  has  received  on  the  separate  sccoimt,  n 
respect  of  which  the  joint  security  was  given.  (3) 

(1)  Ex  parte  Blagden^  9  Row,       (5)  Es:  parte  Bamom,  IS  Vcs. 

SSI.  19Ve8.467.  346.    IS  Vet.  SSS.   I  Roae,  1^^ 

(S)  See  ante,  section  5.  and  see  VMOiamy  v.  NoUf,  3  Mow* 

618. 
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Upon  the  same  prindple^  where  two  partnevs  gave  a  EgmUtkk; 
joint  and  several  bond  to  a  creditor,  who  afterwards  be*  (>^^j^ 
come  iodebted  to  A«  (one  of  the  partners) ;  and  B*,  tb^  restntned 
other  partner,  becoming  bankrupt,  the  creditor  proved  the  ^^^^ 
bond  under  B^'s  commission,  and  then  brought  a  joint  a^/om/ao- 
action  against  A.  and  B^  to  which  B«  pleaded  his  certifi-  ^°*X^ 
eate^-*  an  injunction  was  granted  to  restrain  the  creditor  im^aiet- 
finom  proceeding  in  the  actbn,  which  being  a  joint  one,  A.  ^^^^ 
would  have  been  precluded  at  law  from  setdng  off  the  se*  debt, 
parate  debt  doe  to  himself.  (I) 

Where  it  was  agreed  between  A*  resident  in  London,  Set-off  of 
and  B.  who  resided  in  the  West  Indies,  that  A.  should  ^^^ 
accept  bills  drawn  upon  him  by  B.  to  a  specific  amount, 
upon  A/s  having  bills  of  lading  filled  up  to  his  order  for 
colonial  produce  —  and  that  after  deducting  A/s  advance^ 
&c  the  balance  was  to  be  paid  to  C,  for  whom  6.  acted  as 
agent  in  the  West  Indies :  —  B.  accordingly  shipped  goods 
with  a  bill  of  lading  filled  up  to  B/s  order,  previous  to  the 
arrival  of  which  C.  became  a  bankrupt:  — the  captain  re- 
fusing to  deliver  the  goods  to  A.,  the  latter  was  obliged  to 
sue  him  in  ti'over,  and  the  cause  was  referred  to  arbitra- 
tion: — in  an  action  by  the  assignees  of  C«  against  A.  for 
the  balance  of  the  proceeds  of  the  goods,  i^  was  held,  that 
A.  was  entitled  to  set  off  against  such  balance  the  costs  of 
the  reference,  as  well  as  the  costs  of  the  cause ;  for  that 
)eing  authorized  by  the  bill  of  lading  to  act  for  the  benefit 
»f  all  Gonoemed,  and  to  do  all  that  was  necessary  to  obtain 
lossession  of  the  goods,  there  was  nothing  to  show^  that  a 
eference  was  an  improper  step  to  effect  that  object  (2) 

Cbsis  in  equity^  which  before  the  new  act  could  not  be  Costs  in 
roved  under  a  commission  agunst  a  par^,  unless  they  ^^^^* 
ere  taxed  (S)  before  the  bankruptcy,  could  still  less  be  the 
(tgect  of  setroff.  (4)    But  as  the  58/A  section  now  enables 

Ci  }  Bradley  v.  iUifiar,  1  Rose,        (5)  Ex  parte  Sneapt^  C.  B.  L. 

3r.  192.    Reg  V.  JDavit^  9  East,  520. 
[23  Curiis  v.  Burday,  5  B.  &  C.        (4)  Ex  parte  Thomas,   15  Ves. 

1  •  539. 
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^o0MM<»-  a  purty,  who  has  in  any  suit  at  law  or  in  aqmfyf  or  mny 
"""""  proceeding  in  bankruptcy  or  lunacy,  obtained  a  judgment, 
decree^  or  order,  for  any  debt  or  demand  proveiUe  under 
the  commission,  to  prove  also  for  the  cosis,  akhoogh  wi 
taxed  at  the  time  of  the  bankruptt^;  — so^  it  is  apprehended, 
he  will  now  be  permitted  to  set  off  sudi  costs  againsi  sny 
demand  of  the  assignees. 


Whether 
an  account 
canbedii- 
puted, 
after  set- 
off alloved 
by  the 
eonunis- 


Sectiok  VII. 
Of  the  Mode  of  balancing  the  Accounts. 

'*  In  coses  of  mutual  credit  between  the  bankrupt  aod 
persons  who  have  dealt  with  him  before  his  bankruptcy, 
there  are  two  mpdes  by  which  the  accounts  may  be  ba- 
lanced, viz.  either  by  the  (I)  commissioners,  as  directed  by 
the  statute,  or  upon  the  trial  of  an  action  at  law.  When  s 
debt  has  once  been  liquidated  before  the  commissioners, 
Lord  Mansfield  held,  that  it  could  only  afterwards  be  liti- 
gated by  an  application  to  the  Great  Seal — the  only  way  to 
question  the  proof  of  a  debt  being  by  petition  to  the  Loni 
Chancellor.  (2)  But  where  assignees  brought  an  action 
against  a  defendant,  who  pleaded  a  set-off  that  covered  the 
whole  demand  claimed  by  the  assignees,  and  tendered  die 
proof  of  a  debt  before  the  commissioners,  as  evidence  of 
the  subject  matter  of  the  set-ofl^  — -  Lord  EUlenborough  n- 
fpsed  to  receive  it,  saying  that  the  commissioners  could 
neither  be  considered  as  having  done  a  binding  jodioil 
act,  nor  as  having  represented  the  assignees,  and  thus  as- 
sented to  the  defendant's  demand ;  and  that  it  wodd  only 
be  sufficient  evidence  against  the  assignees,  if  it  coold  be 


(1)  The  4  &  5  Ann.  c.  17.  en-  included  them  again;  but  the 

aUed  the  AsstONEES  as  w^l  as  the  statute .  once  more  ooafiaes  the 

commissioners,  to  balance  the  ac-  power  to  the  coromtoiooefs. 

counu.   The  S  G.  I .  c.  1 1 .  omitted  (S)  Brawn  v.  ^wBoh  Don^  407. 
the  assignees ;  the  5  G.  "2.  c  30. 
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shown  that  they  achnmiedged  that  the  proof  was  just  (1)  Aeeomitg, 
In  such  a  case,  however,  the  Lord  Chancellor,  if  he  thmks    """"* 
the  set-offought  to  be  allowed,  will  (as  he  did  in  this)  upon 
petition  grant  an  injunction  to  restrain  the  assignees  from 
further  proceedings  at  law.  (2) 

In  balancing  the  accounts,  Lord  Hardwicke  held,  that  Compata* 
where  debts  carried  interest,  the  commissioners  ought  to  ^-jf  "*" 
stop  interest  on  both  sides  of  the  account  at  the  time  of  the 
bankruptcy :  or  to  compute  it  on  both  sides  till  the  final 
settiiog  of  the  account.  (S)  This  rule  has  been  objected  to 
by  a  learned  writ^ (4)  on  bankruptcy;  but  it  does  not  ap- 
pear by  any  subsequent  decision  to  have  been  departed 
from. 


(1)  PMe  y.  MetmeU^  5  Camp.       (4)  See  Chrittian's  B.  L.  Vol.  I. 
279.  5S4.  where  it  is  contended,  that 

(2)  Ex  parte  Meimcii,  1  Rose,    Lord  Hardwidce*8  rule  ought  only 
595.  to  be  adopted,  when  the  balance 

(3)  lAtk.  80.  if  in  fiiYOurofthe  bankrupt's  estate, 

and  not  where  it  is  the  other  way. 
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CHAP.  xvm. 

OF  SUITS  AT  LAW  AND  IN  SgOlTY  BT  AND  AOAIN8T  THK 

A8SI6NKXS. 

Sect.  1.  Of  Suits  in  Eqmiy. 

S.  Of  Actions  at  LaWi  and  herein  of  ProeeeHngs 

against  the  Sheriff^. 
S.  ]^ct  qf  the  Bantrtqftof  tipon  Suits  prewmAi 
commemced  ly  ike  Bankrtqft. 


Section  I. 
Qf  Suits  in  Equity. 

It  18  not  the  purpose  of  this  chapter  to  consider  every  ose^ 
in  which  the  assignees  may  have  a  right  of  action,  or  mi^ 
against  persons  in  possession  of  the  bankrupts  property; 
that  inquiry,  as  it  b  conceived,  more  properly  appertaioiDg 
to  the  division  of  a  former  chq>ter(l),  in  which  all  the 
various  species  of  prc^rty  passing  to  the  assignees  bt 
virtue  of  the  assignment,  and  the  different  drcamstsDces 
under  which  diey  can  daim  it,  have  been  already  fbOy 
considered.  The  object  we  have  now  in  view  is,  theiefisre^ 
to  treat  more  particularly  of  the  Jbnns  and  proceedings 
which  the  assignees  must  adopt  in  the  exercise  of  their 
right,  in  order  to  recover  the  different  kinds  of  property 
which  the  bankrupt  was  previously  entitled  to;  —  or  whidi 
he  would  have  been  entided  to,  if  he  had  not  become 
bankrupt* 

The  whole  of  the  bankrupt's  estate  being  vested  in  the  as- 
signees by  the  assignment  as  fully  as  it  was  in  the  baakrapt 
himself,  they  have  the  same  remedies  to  recover  it  either  by 

Cl)  Chapter XI. 
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suit  or  action  (1)  —  with  this  exception^  howeyer^  that  they 
are  by  the  SSth  section  restrained  from  commencing  suits  in  Cannot  be 
^pdty  without  the  consent  of  the  major  part  in  value  of  tbef  ^^^°^ 
creditors  (who  have  proved  under  the  commbsion)  present  consent  of 
at  some  meeting,  of  the  purport  whereof  twenty-one  days*  creditors; 
notice  shall  have  been  given  in  the  London  Gazette;  or  if 
one  tburd  in  value  of  such  creditors  shall  not  attend  at  such 
meeting^  thai  the  assignees  must  procure  the  consent  in 
writing  of  the  commissioners.    And  the  same  previous 
consent,  we  have  before  seen  (2),  is  necessary  to  enable 
them  to  compound  any  debt,  or  to  submit  any  dispute  to 
arbitration. 

Creditors  cannot  give  the  assignees  a  general  power  to  hut  they 
prosecute  suits,  or  submit  matters  to  arbitration  at  their  ^^^ag;». 
own  discretion ;  but  there  must  be  a  meeting  of  creditors  as  nees  a 
directed  by  the  statute,  to  consider  of  each  particular  suUf  ^^ 
or  case  for  arbitration.  (3)     But  when  the  meeting  is  pro-  Majority 
perly  advertised,  the  majority  in  value  of  the  creditors  pre-  F^!P^ 
sent  have  a  right  to  bind  those  who  are  absent  (4)  ^* 

If  the  assignees,  without  the  consult  of  the  creditors  when  as- 
regularly  obtained  in  the  manner  before  mentioned,  take  u^neessae 
upon  themselves  to  file  a  bill  against  any  person,  the  de*  consent. 
fendant  may  plead  that  the  suit  was  not  instituted  with  the 
consent  of  the  creditors  at  a  meeting  pursuant  to  the 
requisitions  of  the  statute.  (5) 

Where   the  majority  in  value  of  the  creditors  refuse  Whencre- 
to  permit  the  assignees  to  institute  a  suit  in  equity,  it  has  £^^l^ 
been  held»  that  any  creditor  may  in  that  case  bring  one,  assent, 
but  at  the  peril  of  costs.  (6)     Thus,  where  the  majori^  of 
creditors  had  dissented  from  bringing  a  suit  to  redeem  a 
ease,  and  the  other  creditors  filed  a  bill  against  the  mort- 
ragee  and  the  assignees  for  that  purpose, — redemption  was 

(1)  Bl-    Com.  485.     Hutsey  v.        (4)  Cocper  y.  Pepw^  lAtk.106, 
^%ddaii,  e  Mod.  3S4.  5  Salk.  59.  (5)  OcMedtme  v.  Bemtm,  S  Sim. 

(2)  Aat^  3SS.  &  S.  265. 

C3)  Ex  parte  WMtckurck,  l  Atk.       (6)  FraiMyn  v.  Fchb,  Barnard. 
X  Rep*  so. 
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aisoordingly  decreed  (1) ;  and  it  was  said^  that  tbis  was  like 
the  case  of  an  executor,  who  being  the  proper  party  lo  geC 
in  the  estate,  the  Court  will  not  in  general  su£kr  the  cre- 
ditors of  the  testator  to  file  a  bill  in  equi^  to  get  it  in ;  hot 
that  if  collusion  is  charged,  it  is  otherwise.  (2) 
When  If  the  interests,  however,  of  the  creditors  are  not  affiscted 

not  remii-  —  ns  if  the  object  of  the  suit  by  the  assignees  is  to  oifiwoe 
site.  a  mere  personal  daim  of  indemnity,  then  the  oonseot  of  the 

creditors  will  not  be  necessary  to  the  institution  of  the  soit 
AU  the  as-  Nor  need  all  the  assignees  be  plaiatifi ;  for  if  any  refose  to 
^^^^  .  join  in  the  suit,  they  may  be  made  defendants  (3) ;  and  the 
sue.  others  would  not  be  prevented  from  asserting  their  rights. 

Bankrupt  I^  '^  ^ot,  now,  necessary,  that  a  bankrupt  should  be  made 
need  not  a  parQr  to  a  bill  against  his  assignees  (4) ;  though  the  con- 
party  to  ^'^'^J  ^^^  formerly  held.  (5)  But,  though  it  is  not  necesufy 
the  suit,  that  the  bankrupt  should  be  joined  in  the  suit,  it  is  not  a 
ground  of  demurrer  if  he  is  made  a  pait^  to  it,  more 
especially  when  he  is  charged  as  a  confederate  in  a  fiand. 
As  where  a  bill  was  filed  against  a  bankrupt  and  his 
assignees,  stating  a  fraudulent  bankruptcy  concerted  to 
defeat  the  plainti£P's  execution,  and  praying  a  discovery 
and  an  injunction  against  an  action  threatened  by  the 
assignees-— and  the  bankrupt  demurred,  allq;ing  that  he 
was  not  concerned  in  the  suit,  and  that  the  discovery  was 
matter  of  evidence  between  the  plaintiff  and  the  other 
defendants,  to  which  he  might  be  examined  as  a  witness; — 
Lord  Loughborough  said,  there  was  no  pretence  ibr  the 
demurrer,  which  was  accordingly  overruled.  (6)  And  it 
seems  to  be  generally  understood,  that  if  any  discocny 
is  sought  of  the  bankrupt's  conduct  before  he 


(1)  Ibid.  511.  note.    Coliet   v.    „__     , 

(s)  See  the  cases  on  this  subject  s  Bro.  8SS.    Gr^ffm  y.  Ard^,  OL 

collected  in  the  notes  to  the  case  of  2  Ves.  jun.  645.      WUiwortk  t. 

EimtXe  y.  M^Avlay,  5  Bro.  C.  C.  JDavis^  i  Ves.  &  B.  S45.    Lhfi  v. 

6S4.  Eden's  edition.  Lander^  5  Mad.  98S. 

(3)  WiOcmt  V.  Fry^  1  Mcriv.  1.  (5)  Sharp  y.  Gamon,  S  Veni.S3. 
9  Rose,  371.  (6)  King  y.  Marim,  9  Ves.  jnn. 

(4)  DegoUi  V.  Ward  2  P.  Wms.  641. 
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bankrapl,  be  mnst  answer  to  that  part  of  the  biH'ftt 
the  sake  of  disooveiyy  and  to  assbt  tbe  plaintiff  in  obtain- 
ing pnx>f ;  though  his  answer  cannot  be  read  against  his 
assignees.  (1) 
Where  a  mortgagor  becomes  bankrupt,  and  a  bill  of  Bill  of 

foredosure  is  filed  aininst  him  and  his  asMgilees,  the  f^^^'^c^"  *' 

o  ^        '  sure 

Coort  will  not»  on  the  application  of  the  asiigmees  akmcj  agwnti  m*,. 
make  an  immediate  decree  under  tbe  7  O*  2.  c.  20. (2)  ^""fay-- 

Where  a  bill  was  filed  by  a  creditor  (upmi  a  debt  ^^y^'' 
accroing  after  the  bankruptcy)  against  the  assignees,  as  bjracre*^ 
well  as  the  executor  of  the  bankrupt,  for  an.  account  (on  ^^^^, 
the  ground  of  there  bemg  a  surplus),  and  to  restrain  the  the  bank*' 
assignees  from  paying  the  surplus  to  th%  executor,  and  the  ^up^y- 
assignees  demurred  to  the  bill ;  — the  demurrer  in  this  case 
was  allowed,  as  the  executor  only  was  liable  to  the  cro* 
ditor,  and  the  assignees  to  the  executor.  (S) 

Upon  a  bill  filed  by  the  assignees  for  the  discovery  of  a  When 
bankrupt's  e£fects,  the  defendants  will  not  be  permitted  to  <1®^<^<> 
look  into  their  depositions  taken  before  the  commissioners,  mitted  to 
to  assist  them  in  putting  in  their  answer.  (4)  •  ^^i^Ln. 

In  case  of  the  death,  or  removal,  of  the  assignees^  die  ntions/^ 
new  assignees  were  obliged  before  the  recent  statute,  to  Suits  will 
file  a  supplemental  bill  to  entide  them  to  the  benefit  of  the  ^\he^' 
proceedings  in  a  suit  begun  by  the  former  assignees;  for  death,  or 
in  a  case  of  this  kind,  where  other  assignees  were  by  order  '^"'^^^f 
of  court  put  into  the  room  of  those  who  were  dead  or  dis^ 
char^ged,  it  was  held,  that  there  was  no  privity  between  the 
l>ankrupt  and  the  new  assignees;  or,  at  least,  but  an  artificial 
on^  and  therefore  that  they  could  file  no  bill  of  revivor.  (5) 
But  now  by  the  67M  sectiofi  of  the  new  statute,  whenever 
an  assignee  dies,  or  a  new  assignee  is  chosen  in  the  manner 
.specified  in  the  act,  no  action  at  law  or  suit  in  equity  shall 
be  thereby  abated;  but  the  Court  may,  upon  the  sug- 

Cl)  Mttfbrd  on  Pleading,  148.  (3)  Uitenonr.Mair^ABTO. 270. 

C2)  GhMTth  V.  J%omai,  sSim.ft    8VeB.jun.95. 
St.  188.  (4)  Boden  v.  DeUow,  1  AtlcSSS. 

(5)  Anon.  1  Atk.  88.  * 


7dO  OF  6UIT8  IN   BeOlTT.  [Oh.  IS. 

gettion  of  such  detth,  or  renoval,  and  new  cfaoiee^  allow 
llie  name  of  the  surviving  or  new  aaaigiiee  or  aaiigiiees  to 
be  snbstitnted  in  the  place  of  the  former;  and  such  actum 
or  suit  shall  be  prosecuted  in  the  name  or  names  of  dK 
snrvivu^  or  new  assignee  or  aas%neeSt  in  the  same  raaaDer 
as  if  he  or  they  had  originally  commenced  the  same 
HovM-         And  by  section  89.  in  any  commission  against  one  or 
^!^^    more  of  the  members  of  a  partnership!  the  asugnees  may, 
nor  msy      upon  obtaining  the  order  of  the  Lord  Chancdior,  prosecate 
"^^  any  suit  or  action  in  the  names  of  such  assignees,  uid  of 

the  remaining  partner  or  partners  against  any  debtor  of 
the  partnership ;  and  may  obtain  such  judgmoit,  decree^ 
m  order,  as  if  the  action  or  suit  had  been  inatitoted  wilk 
the  consent  of  the  other  partners. 


Section  II. 


Of  Actions  at  LaWf  and  herein  of  Proceedings  agamaiihe 

Sheriff. 

Agrees  '^b^  ^^^  section  of  the  new  statute,  as  we  have  already 
ma^r  soe  in  seen  ( 1 ),  has  given  the  commissioners  power  to  assign  (amoog 
^^"^  the  bankrupt's  other  property)  all  debts  due  to  him;  which 
are  declared  to  vest  in  the  assignees  as  fully,  as  if  the  as- 
surance whereby  they  may  be  secured  had  been  made  to 
the  assignees  themselves;  and  it  has  also  given  them  the 
like  remedy  to  recover  the  debts  in  ihebr  own  nasus,  ss 
the  bankrupt  himself  might  have  had.  This  is  a  peculiar 
privilege  possessed  by  the  assignees  of  a  bamkntft:  ix  efery 
oOier  assignee  of  a  debt  is  obliged  at  law  to  sue  fix*  the 
recovery  of  it  in  the  name  of  the  assignor.  (8) 


(1)  Ante,  S85.  name  for  a  cftofe  ta  odte,  that  rta- 

(S)  In  like  manner  a  trustee  tute  conveying  only  a  r%bt  of  ^«- 

under  the  Scotch   bankrupt  act  perty  to  the  trustee^  and  not  a 

(the  54  Q.  a.  c.  137.)  cannot  in  an  right  of  suit.    J^ay  ▼.  Jtf*7^ 

En^lifh  court  of  law  sue  in  hb  own  gjaari^  S  M.  &  S»  1S6. 
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If,  bomeffetf  a  bond  is  mode  to  a  imske  in  trust  fi>r  exoc|it 
(be  famlartipt,  the  assignees  cannot  then  bring  the  action  in  ^ 
tfadr  own  names,  but  aius^  in  such  a  case,  sue  in  the  name 
of  tlie  trustee.  (1) 

One  ef  several  assignees  may  hold  the  defimdant  to  bail  Affidairit 
on  an  affidavit  of  Ae  debt,  stating  it  to  be  due  from  the  ^^'^ 
defendant,  **  as  appears  by  the  bankruptfs  books,  and  as 
the  defendant  believes."    But  in  every  a£5davit  to  hold 
to  bail  made  by  an  assignee,  a  tender  in  bank  notes  must 
be  negatived,  as  in  ordinary  cases.  (S) 

In  actions  at  law  by  the  assignees,  whenever  the  eon*  When 
tract  is  made  by  die  bankrupt  before  his  bankruptcy,  they  ^®y  "**^ 
must  stMte  theatres  in  the  decUrntioD  to  be  amgnee,,  t^ 
but  if  the  contract  is  made  by  the  bankrupt  after  the  com*  ' 
missioD,  they  need  not  then  name  themselves  asdgnees  in 
the  declaration  (S) ;  for  when  the  bankrupt  sells  or  makes 
any  contract  respecting  property  <^ier  the  comnussion,  the 
assignees  may  in  that  case  treat  him  as  their  agent— bein^ 
in  this  respect,  in  the  situation  of  executors,  who  sell  goods 
after  the  death  of  their  testator*  And  in  one  case^  where  an 
action  waa  brought  by  assignees  to  recover  back  money  paid 
by  the  bankrupt  hef^e  the  oommiuion  was  opened,  but  filter 
the  act  cf  bankruptof.  Baron  Wood  thought  that  it  was  not 
necessary  for  them  to  declare  as  assigneeSf  though  he  acp 
knowledged  that  to  be  the  usual  way.  (4)  ^ 

Assignees  under  a  joint  commission  against  A.  and  B.,  in  Anfgnees 
suing  on  a  separate  contract  entered  into  with  A.,  may  de*  ^^^^^ 
scribe  themselves  generally  as  the  assignees  of  A^  without  oon  sitii^ 
noticing  the  name  of  Be  (5)  ^^ 

But    assignees  under  three  separate  commissions  cannot  tract, 
iroperly  sue  as  joint  assignees^  but  must  state  their  re-  AMgneet 
pective  interests  in  the  declaration  (6) ;  though  thb  would  ^jj^,^^ 

(1)  Ex  parte  Coysegme^  1  Atk.  <4)  T%omaM  v.  BHnng^  Wigfatw. 
95.  Rcqp.  65.  1  Rose,  ISl. 

(2)  SmUh  ▼.  BarcU^f  5  Boa.  &  (5)Ston^ou9eT.DeSilva,3Csmp. 
.219.  S99.    Harvey  v.  Morgan^  9  Star. 

(9)  Swsms  V.  Mmm^  Cow{k  569.    17. 

(6)  Ray  ▼•  JDflWtfy  S  Moorcy  J« 
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Nod. 
joinder. 


Need  not 
let  forth 
cominii- 
sion,  &c. 


Where 


nay  bring 
trover  or 


be  gdod  after  verdict,  if  there  was  nodung  to  shew  by  the 
record,  that  th^  did  not  claim  under  a  joint  commisaion.  (1) 
Where  in  an  action  by  pluntiffi,  as  the  assignees  rf  C.  and 
E.,  they  were  described  in  a  notice  to  produce  a  docomeot 
as  assignees  of  C.  and  D.,  this  was  hdd  to  be  bad,  although 
the  plaindflb  were  in  fiict  the  assignees  of  C.  and  D.  (8) 
The  non-joinder  of  a  joint  assignee  is  a  ground  of  naoaak 
upon  the  trial,  under  a  plea  of  the  general  issue,  and  need 
not  be  pleaded.  (3) 

The  assignees  need  not  set  forth  in  the  dedaration  the 
commission  and  proceedings  at  huge,  or  how  the  ptflj 
became  a  bankrupt,  but  may  declare  shortly.  (4)  And 
they  may  sue  both  in  the  debet  and  dettnei^  as  the  whole 
property  of  the  bankrupt  is  vested  in  th^n  by  law :  and  s 
proceeding  by  a  scire  facias  is  the  same  in  diis  respect^ 
as  if  they  proceeded  in  a  common  form  of  action.  (5) 

It  seems  to  have  beai  formerly  held,  that  li  after  an  ad 
qfbanhvpUy  the  bankrupt  paid  money,  or  deliTered  gooda^ 
to  any  person,  the  assignees  could  not  declare  in  asmmjmi^ 
but  were  obliged  to  proceed  in  trespass  or  trover  for  the 
tort  (6)  But  it  was  afterwards  finally  settled,  that  wfaoewer 
takes  the  bankrupt's  goods  and  converts  them  into  vaaoej 
is  supposed,  in  justice,  to  receive  the  money  for  the  use  of 
the  assignees  (in  whom  the  proper^  of  the  goods  by  kv 
is  vested) — and  to  promise  to  pay  it  to  their  use;  and  tfast 
the  law  in  this  instance  implies  a  privity  of  contract  between 
the  persons,  whose  money  it  lawfully  is,  and  the  persoo 
who  actually  received  it  (7)  The  assignees  may  therefore^ 
in  such  a  case,  either  affirm  the  contract  and  bring  imie^ 
tatus  assumpsit  for  the  money  —  or  disaffirm  it  and  being 
traoer  for  the  goods.  (8)    Thus«  if  a  trader  become  bank* 

(1)  StreatfiM  v.  Haiiidg^,  sT.        (6)  Per  Lord  Haidwicke,  JKA* 

R.  779.  V.  Hvde^  1  Ves.  329. 

(9)  Harveyv,  Jlforgffii,sStar.  17.        (7)  Mitcken  ▼.  Qu^U,  5  Wik 

(3)  Snelgrove  v.  Hunt,  2  Star.  508.  2  Bl.  827. 

424.  (8)  Huuey  v.  FUUaB,  IS  Mod. 

(4)  Tuifyy,  Sparkes, Ld.R.  1546.  324.  3  Salk.  59.  Ready,  faa^m. 
Winter  v.  Krelchmany  2  T.  R.  45.  7  Mod.  461.    KUeken  ▼.  CSmpM 

(5)  IMd.  supra.    Ready.  Jmm,  1  Skar.  134 
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nipt  by  lying  in  prison  after  aii  arrest,  and  a  broker  (lia^i^  TVoiwr  or 
notice  that  a  commission  woiild  be  issued  against  him)  sell  '''C^^* 
the  bankrupt's  goods,  and  pay  him  the  produce  before  the 
period  of  imprisonment  is  completed  to  constitute  the  act 
of  bankruptcy,  ^—  th^  assignees  may,  in  this  case^  maintain 
either  iraoer  or  assumpsit  against  the  broker.  (1)  So^  where 
8  defendant  took  the  goods  of  the  bankrupt  in  execution 
after  an  act  of  bankruptcy,  and  then  got  possession  of  them 
under  a  bill  of  sale  from  the  sheriff,  —  Lord  Eilenborough 
held,  that  the  assignees  were  entided  to  recover  against  the 
defendant  in  an  action  for  monei/  had  and  received^  though 
no  money  was  actually  paid  to  him,  and  though  irtwer 
would  have  been  the  preferable  remedy.  (2) 

When  the  assignees  seek  to  recover  goods  in  dis^irm^  Dittino 
once  of  the  bankrupt's  acts,  they  must  shew  not  only  that  ^"  ^ 
the  property  in  the  goods  (mce  vested  in  the  bankrupt,  but  these  two 
must  also  give  evidence  to  avoid  the  acts  of  the  bankrupt,  ^^'?'  ^ 
as  to  the  disposal  of  the  goods.    If  they  bring  iraoer^  they 
may  recover  the  full  value  of  the  goods ;  but  if  they  bring 
assutnpsitj    they  can  then  only  recover  what  the  goods 
actually  sold  for,  or  what  the  par^  actually  received ;  and 
in  the  latter  form  of  action,  also^  which  operates  as  an 
affirmance  of  the  contract  by  the  assignee,  the  defendant 
will  have  the  right  of  setting  off  any  debt  due  to  him  from 
the  bankrupt.  (S) 

After  the  assignees,  however,  have  once  elected  to  bring  when 
dther  trover  or  assumpsUf  if  they  proceed  to  judgment  in  the  diey  have 
action  so  brought,  they  cannot  aflerwards  adopt  the  other  dected. 
form  of  action ;  for  a  judgment  in  trover  may  be  pleaded 
in  bar  to  an  action  of  assumpsit  for  the  same  goods  (4) ; 
since,  though  the  actions  are  grounded  on  di£ferent  writs, 
the  cause  of  action  is  the  same  in  each.     A  judgment  of 
yumsuii^  however,  in  one  action  would  not  preclude  them 

(1)  King  V.  i>iM,2T.R.14l.  (s)  King  y.  Leith^  ST.R.  141. 

(3)  Reed  v.  Jamei^  I  Star.  Rep.  SmUh  y.  Hodton,  4T.  R.  SU. 

34.;  but  see  Walter  v,  Drakeford^  (4)  KUchen  y.  Campbell^  8upra» 

3id.  483.  and  Nightingale  y.  De*  Huuej^  y.  Fiddell,  supra. 
w^e,  S  Butt,  2589. 
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Tromr.  fipom  bringing  the  Other,  (i)  Bot  di^  cannoe  affirm  the 
Qyjj^j  same  transaction  in  one  part  as  a  con/iracf,  and  ^saffina  it 
tr^t  the  in  another  as  a  tort.  Thereforey  where  a  penoo  after  tiie 
lume  trans-  bankruptcy  received  from  the  bankmptfs  wife  BHXnej  of  the 
both  as  a    bankrupt's,  with  which  he  bought  South  Sea  bonds  and 

contract,  delivered  them  to  her.  and  the  assumees  adsed  aooe  of 
andatort.    ■      ,       -■  *   1      ■      •         ^  •  .  1:1 

the  bonds  as  part  of  the  bankruptrs  estate;  it  was  hdd, 

that  they  could  not  maintain  trover  against  such  person 

for  the  money,  with  which  he  purchased  the  remainder  of 

the  bonds,  as  the  seizing  of  part  of  thebonds-waa  an  aSm* 

ance  of  the  defendants  act  in  laying  out  the  money.  (S) 

So,  where  assignees  recovered  money  firom  a  banker  paid  by 

him  upon  thi^  bankrupt's  drafts  after  notice  of  the  bank* 

ruptcy,  they  could  not  also  maintain  an  action  against  the 

creditor,  to  ^hom  the  money  was  paid  by  die  banker, 

though  the  banker  had  no  other  way  of  recovering  the 

money  back  (8),  tham  procuring  the  assignees  to  sue  die 

creditors. 

Where  But  although  trover  is  in  general,  for  the  reasons  ahue 

iroon*  will  stated,  the  proper  form  €£  action  when  there  is  any  fiaod 

in  the  transaction  which  the  assignees  seek  to  impeach,  yet 

there  are  many  cases  in  which  trover  will  not  lie^  and 

where  the  only  remedy  is  an  action  of  asmmptit*    Tfaas, 

where  a  bankrupt  efier  his  bankrupfty  gave  a  cveifitar  s 

check  upon  his  bankers,  who  paid  the  amount  of  it  to  the 

creditor,  <— it  Was  heldf  that  the  assignees  could  not  recoter 

the  money  by  an  action  of  trover  against  the  creditor  £v 

the  check,  as  the  action  proceeded  on  the  ground  that  the 

check  was  worth  nothing  —  and  assignees  cannot  sue  for  s 

void  authori^  given  by  the  bankrupt.  (4)     80^  where  a 

creditor  (with  the  knowledge  of  the  bankmptfs  inscdveocy) 

prevailed  on  the  bankrupt  to  sign  bUls  drawn  upon  the 

bankrupt's  debtors,  on  stamped  paper  produced  by  the 

(1)   NlgkOngale     ▼.     Devitne,  (S)  Fermm  v.  Smum,  sT.R. 

5  Burr.  S589.    WaBlter  v.  Lahig^  S87. 

1  Moore,  S86.  note.  (4)  Matkew  ?.  Amsffl;  sTmwl 

(8)    KHU^y.  Poii/^r,  SStr.859.  439. 
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creditor  —  and  then  induced  the  drawees  (who  were  not  ^tVover. 
aware  of  his  circumstances)  to  accept  them,  —  it  was  held^ 
that  trover  would  not  lie  by  the  assignees  for  the  bills,  there 
bebg  DO  colour  to  say  that  either  the  bankrupt  brfare  his 
bankruptcy,  or  the  assignees  after  the  bankruptcy,  had  any 
property  in  them;  but  that  their  remedy  was  an  action  for 
money  had  and  received  against  the  defendant,  when  the 
bills  were  paid.  (1) 

So  the  assignees  cannot  maintain   trover    against    a  Where 
vendor,  for  goods  contracted  to  be  bought  of  him  by  the  notagatntt 
bankrupt,  unless  the  bankrupt  had  the  right  of  possession^  ofgoodL 
as  well  as  a  right  o( property  in  the  goods;  and  a  vendee 
does  not  acquire  a  right  of  possession  to  goods  bought  — 
whidi  are  not  delivered,  and  where  nothing  is  said  about 
any  credit  or  time  of  payment  —  until  he  pays,  or  tenders, 
the  price  of  the  goods  to  the  vendor.  (8)    And  even  where 
goods  have  been  bought  by  the  bankrupt  at  certain  credit, 
and  part  of  the  price  has  been  paid  for  them,  but  no  notice 
was  given  to  the  persons  (in  whose  warehouses  they  were 
deposited)  to  transfer  them  into  the  name  of  the  bankrupt, 
—  it  was  held,  that  the  assignees  could  not  maintain  irooer 
against  the  vendor  for  the  goods,  without  tendering  the 
remainder  of  the  price  —  whatever  right  of  action  they 
might  have  had  against  the  vendor  for  not  returning  the 
money,  which  had  been  paid  in  part  of  the  price— -  or  for 
selling  the  goods  to  other  persons,  when  according  to  con- 
Tact  he  might  have  no  right  to  sell.  (3) 

"Wher^  however,  the  bankrupt  had  advanced  money  on  wj^re 
>ills,  and  after  an  act  of  bankruptcy  he  sent  the  bilk  to  the  trover  will 
lefendants,  it  was  held,  that  trover  in  thb  case  would  lie    ^* 
y  the  assignees  to  recover  the  bills  from  the  defendants.  (4) 
Lncl  where,   also,  a  bankrupt  had  assigned  a  policy  of 
ssuTance  to  the  defendant,  which  was  afterwards  dis- 
3vered  to  be  invalid,  and  the  insurance  company  paid 

(1)  Waiker  v.  Lamg^  7  Taunt.  (3)  Bioxamw.  Morl€v/ilnd.9Sl. 

;8.  (4)  WaU  V.  BamarJl  1  Carring. 

C2>  Biogam  V.  Sanders,  4  B.  &  N.  P.  382 
©41. 


^  to  tbe  ddendaDt  half  th^  ram  jn^|^^^  a  ffi«tiiirf  oai^is 

.  giving  up  the  policy^  it  was  decided,  tfaa^  ^^^  ^'PSI^V'f*, 
thou^  tbe  value  of  tbe  parchmeot  onljs  and  not  the  jym 
^  ..  gratuitously  paid^  was  recovesable»(l)  An.actioiiy  !°?^^* 
for  money  had  and  received  could  not  haVe  heea  .|NiMpt 
in  this  case;  ihr  no  action  .will  lie  to  i^cqver  fit»  JoioSifr 
what  is  paid  to  him  as  a  grahahf.  (2)  .'  \   ^    1 

When  ne-       Where  assignees  bring  traoer  for  goods  coUosivcly  scld 
^^^  by  the  bankrupt  on  the  eve  of  .bankraptcyi  thcr||.|Mst 
flnadand   prove  a  demand  and   refusal  in  order. to  mainrain  tfce' 
'^^^'       action  (3) ;  for  the  setting  was  not  in  itself  cmlawfiily  uknii^' 
the  transaction  might  be  liable  to  be  impeached  .^,,^ 
assignees.     But  where  they  bring  trocar  finf  gofdb,  "ll^ 
order  and  disposition  of  the  bankrupt  at  the  tinciejof  .|b^ 
bankruptcy,  then  no  demand  and  refusal,  is  neoeamr  lo 
.  , support  the  action,  (i).    In  troqer  also  ag^unst  tijAifm,.^^ 
th^  party  suing  out  the  execution^.q^Z^  aiL  act  of  B^lc- 
'''  *'    r|iptcy(5),  the  assignees  need  not  in  this,  case  prate  ao^ 
actual  demand;  because^  the  property  being  vesteq  in  oieos . 
fro^i  the  time  of  the  bankruptcys  the  ezecqticm  is  cnpe^ 
quently  tortious,  and  is  in  itself  evidence  of  a  odliver8kNi.(o) 
And  although  goods  are  purchased  in  the  uspud  ODtoqe  of 
trade  of  a  bankrupt  after  a  secret  act  of  banlucnptcjTs,  I^IF^ 
Ellenborougfa  held,  that  the  very  act  cX  takuu^.Cb^  JR9^ 
from  one,  who  had  no  right  to  dispose  of  thend^.was  "^ 
itself  a  conversion.  (7) 
Af  to  ad-        In  an  action  of  trover  by  the  assignees^  ijiroof  of 
™^^|^|^^  accowU  stated  between  the  bankrupt  and  tbe  dE^ 
m  an  frpm  which  it  appears,  that  certain  proceeds  cg 

^^^^      part  of  the  account  had  come  into  the  handa  of  the 

^9t   subsequently  to   the   benknlptcy  —  is  saffiaeni  .to 
throw  iipon  the  defendant  the  onus  of  proving  pV  ikcm  to 


ttitted. 


(1)  Wilts  y.  Wetts,  8  Taunt  854.  (4)  Soame  ▼.  Wattt,  1  Can.  N. 

sMoo^,a47.  P.  Hep*  400.                    -  • 

(8)  Boyter  ▼.  Dodsuwrthj  6  T.  (5)  But  see  jcetfioii  81. 

R.6S1.  («)  Bun.  N.  P.  41. 

(5)  Nison  y.  Jenkm$,  8  H.  B.  (7)  Hunt  y.  Gwemmfp  « Su*. 

135.  Rep.  507. 
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retain  such  prboeeds,  although  a  large  debt  upon  the  ba-  Tnmr, 
lance  may  be  due  to  the  defendant.  ( 1 )  — — 

Where  the  assignees  were  sued  with  the  bankrupts  in  As  tokmii 
trover  for  goods,  and  the  plaintiff  proved  that  the  bank-  Xvt^x^ 
rupts  h^an  their  bankruptcy  received,  and  afterwards  dis- 
posed of  the  goods  by  way  of  pledge,  having  no  authority 
90  to  do  -*  and  that  the  assignees  afier  the  bankruptcy,  took 
possessbn  of  the  goods,  and  refused  to  deliver  them  to  the 
plaintiff  on  demand,  —  it  was  held,  that  this  evidence  did 
not  amount  to  a  joint  act  of  conversion  against  aU  the  de- 
fendants—  the  acts  of  the  bankrupts,  and  those  of  the 
assignees  being  not  connected  together,  but  wholly  dis- 
tinct; and  that  as    there  was  only   one  count    in  the 
declaration,   the  evidence  did  not,  therefore^   warrant  a 
general  verdict  of  guilty  against  all  the  defendants.  (2) 

If  a  bankrupt  shortly  before  his  bankruptcy  purchase  When  ot- 
goods  on  credit,  and  fraudulently  resell  them  for  ready  ^^^^^ 
money  considerably  under  their  invoice  price, — in  this  lie. 
case,  neither  an  action  for  goods  sold  and  delivered  (S), 
nor  for  money  had  and  recdved  (4),  can  be  maintained  by 
the  assignees  against  the  purchaser,  to  recover  the  differ- 
snce  between  the  sums  paid  to  the  bankrupt  and  the  value 
>f  the  goods ;  for,  by  bringing  an  action  for  goods  sold  and 
lelivered,  the  assignees  would  affirm  the  contract;  and  a 
arty  selliiig  goods  at  a  price  below  their  value,  cannot  re- 
over  the  difference  in  an  action  for  money  had  and 
3<:eived.      The  assignees  might,  perhaps,  on  account  of 
le  ^^ro8S  froMd  practised  in  such  a  case,  treat  the  sup- 
Med  sale  of  the  goods  to  the  defendant  as  a  nullity,  and 
en  trover  would  be  the  proper  remedy.  (5) 
Bot  assignees,  in  suing  a  defendant  on  a  contract  of  ^HJ^Jj^^ 
[e9   are  not  to  be  taken  absolutely  to  affirm  that  the  aftnm  the 

1)  Carter  t.  Bwrclay^  3  Star.        (3)  ^wrnk  v.  Omrkcj  4  Camp. 
:>•  43.  ZSS. 

9)  WicoU  ▼.  Glenme,  1  M.  &  S.       (4)  ifoeg v.  MiichcU,  1  Star.84i. 

(5)  4  Cabp.  355. 

SB 
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Awmfjpmi.  transactioa  i&fxir  /AroKgikwl — but  va&cn^y  thai  noAing 
contract,     ^''^  ^^^  i^^''^  ^  ^^  &>niE7t9i^  was  fraudoIeBt;  they  do  not 
it  does  not  therefore  admitf  that  there  was  no  fraud  in  the  patio 
Affl^  2^     against  whom  they  are  undertaking  to  enforce  it.    Tliasi 
the  other    where  third  persons  holding  the  acceptance  of  a  bankrafit, 
P*'^*         who  was  known  then  to  be  in  bed  drcumatannpn,  agroed 
with  the  defendants,  in  order  to  get  value  for  this  bill,  (whicii 
had  been  before  refused  to  be  takoi  by  the  baokni|it  a 
payment  for  goods  from  such  third  persons)  that  it  sbodd 
be  indorsed  to  defendants,  who  should  bay  goods  of  die 
bankrupt  in  their  awn  nameSf  but  for  the  aooouDt  of  sacb 
third  persons,  and  then  set-off  the  bill  in  payment  Sk 
the  good%  — -it  was  held*  that  though  this  was  a  fraiidaieat 
contrivance  between  the  defendants  and  the  Offpoid  hpldm 
of  the  bUI  to  get  payment  of  the  whole  debt  of  the  lattidr  oat 
'  <^  an  insolvent  estate;,  yet  that  the  assignees  miglttl.  miMntran 
an  action  for  goods  sold  and  delivered  against  tbeddon^ 
ants;  and  that  the  defendants  could  not  set  off  the  biIL(l} 
Afognees        The  assignees  also»  as  has  been  before  stated  {%\  umg 
may  tiriog   adopt  any  contract  of  the  bankrupt,  though  made  by  lam 
on  a  con-    ofiar  an  act  of  bankruptcy,  and  may  therefore  sue  the  con- 
^*^of      tracting  party  in  asaumpsU.    Thu£^  where  the  hankrapt 
mideli^ar  ^^  ^^  ^^  ^f  bankruptcy,  contracted  with  a  fodnr  (to 
the  bank-    whom  he  had  delivered  goods  fw  sale,  and  who  had  ac- 
"^'^''       cepted  a  bill  upon  the  strength  of  the  goods)  to  return  the 
bill  to  the  fector,  if  he  would  return  the  goods  to  the 
bankrupt,  and  the  bankrupt .  did  accordingly  retam  the 
bi(l, — the  assignees  were  considered  entitled  to  xwooicr 
against  the  factor  for  the  n(m-delivery  of  the  good&(l} 
When  no    But  in  a  case,  where  East  India  stock  was  transferred'  by  a 
^7r^  bankrupt  after  his  bankruptcy,  it  was  held, .  that  .the  as- 
cehred»  as-  signees  could  not,  in  order  to  recover  the  value  of  it, 
^monev  "^"^^"^  ^^  action  for  money  had  and  received  against  the 
had  and      person  to  whom  it  was  transferred ;  for  such  m»  aeCiois»  fe 


(1)  ^fltV   V.   M^Iver,    16  East,        (2)  Ante,  73a 
130.  (3)  J?if«fcrv,£tor«pr.  s9fcar.*5S. 
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n^as  held,  would  not  lie,  where  no  mon^  has  ftctoally  been  Auwnptit 
received.  (1)     The  proper  form  of  action,  in  this  instance,  remved 
seems  to  have  been  a  special  action  on  the  case.  will  not 

Where  counts  for  money  leni  and  for  money  paid  by  the  ^^' 
plaintiff  a$  assignee^  were  joined  with  counts  for  money  counts  for 
had  and  reoeited  to  plaintiff's  use,  and  upon  an  account  ^Mmgylmt 
stated  with  him  as  assignee,  it  was  held  that  these  counts  ^^^' 
might  welt  be  joined,   upon  the  special  ground  6f  the 
5  0. 3.  c.  SO.  s.  SS.  (9),  which  provided  that  the  creditors 
might  direct,  where  the  money  arising  out  of  the  bank- 
rupt's estate  might  be  paid  in  and  remain  —  under  which 
section  the  Court  was  of  opinion  that  it  would  be  lawful 
for  an  assignee  to  lend ;  but  that  tf  no  case  could  be  put, 
where  it  would  be  lawfiil  for  him  to  do  so,  the  declaration 
i^old  have  been  bad.  (S) 

In  an  action  of  assumpsit,  unless  ther«  has  been  an  ex-  Mode  of  ■ 
press  promise  to  the  assignees,  the  right  way  of  declaring  °**^'*""S- 
is,  to  lay  the  promise  to  have  been  made  to  the  bank- 
mpt.  (4)     But  if  there  has  been  any  promise  to  the  >  ^ 

a^gnees,  or  any  cause  of  action  accruing  since  the  bank- 
mptcy,  care  must  be  taken  to  insert  some  count  in  the 
dechnratbn  adapted  to  such  demand.  {5) 

Where  in  an  action  by  assignees  against  a  defendant  fer  Plea  of 
goods  sold  by  the  bankrupt,  the  declaration  contained  p^Joffbr 
counts  on  promises  made  to  the  bankrupt  before  his  bank-  bankrupt* 
ruptcy,  and  also  on  an  account  stated  with  the  plaintiffs  as  ^'^ 
Assignees — to  which  the  defendant  pleaded  a  former  action 
brooght  by  the  bankrupt  upon  the  same  promises  before  his 
bankruptcy,  and  still  pending, — it  was  held,  on  demurrer, 
tJiat  the  plea  was  bad  —  first,  because  the  former  action 
<M>n1d  not  have  been  brought  upon  the  account  stated  with  < 

the  plaintift  as  assignees — secondly,  because  the  assignees 

ii)NMimgaleir.DevUne,SBmr.        (3)  Richardson  v.  ^tiffin^  5M. 
-^SSS. ;  but  see  Reed  v.  Jamet^    &  S.  394. 

T  Star.  134.  (4)  Rig  v.   Wilmier^  2  Str.  697, 

(2)  And  see  tectioH  \02,  of  the    Anon.   6  Mod.  131.     Faskien  t, 
act.  Dormety  7  Vin.  139. 

(5)  Chitty  on  Pleading,  voLi. 
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could  not  continue  the  fonner  suit,  even  if  diejr  irislied 

it(l)    In  assumpsit  by  the  provisional  assignee,  wha« 

the  defendant  pleaded  the  general  issue, — it  was  held»  thai 

the  fiict  of  the  bankrupt's  estate  having  been  assigned  hj 

the  provisional  assignee  to  the  general  assignees^  between 

the  time  of  the  issuing  of  the  latitat  and  the  delivery  of  die 

declaration,  was  no  ground  of  nonsuit  upon  a  plea  of  turn 

assumpsU.    Whether  it  would  have  been  an  answer  to  the 

action,  if  specially  pleaded,  was  left  undecided.  (2) 

In  cove-  In  an  action  of  cooenant  for  rent  accrued  since  the  bank- 

**^"^^^      niptey,  brought  by  the  assignees  against  the  bankrupt's 

^gi^not  lessee,  the  defendant  is  estc^ped  from  pleading  that  the 

obliged  to  bankrupt*  nt/  habuit  in  tenementis^  nor  can  he  fijroe  the  as> 

thdr  title,  signees  to  set  forth  in  the  declaration  their  title  to  the 

land.  (S) 
DiHifc  An  action  of  debt  on  a  simple  contract  cannot  be  raaia- 

*Sii^  *^   tained  by  assignees  against  an  executor.  (4>)  And  in  an  action 
pi^  ^  *    of  debt  by  the  assignees,  on  a  bond  given  to  the  bankrupt 
retainer,      to  secure  an  annuity,  for  payments  accruing  after  the  baak- 
ruptcy,  where  it  appeared  that,  before  any  payment  cf  the 
annuity  became  due,  the  grantor  lent  the  bankrupt  a  sum  of 
money,  on  which  it  was  agreed,  that  the  grantor  sfaoaU 
,  .   retain  the  payments  of  the  annuity  as  they  becaiae  doe 
until  that  sum  was  discharged ; — it  was  held,  that  this  agree- 
ment and  retainer  might  be  properly  pleaded,  being  coosk 
<lered  equivalent  to  a  plea  of  solvit  ad  diem.  (5)     In  debt  on 
Profert      &  specialty,  assignees  need  not  make  prqfert  of.  the  deed ;  be- 
cause they  are  in  by  act  of  law,  and  may  not  have  the 
means  of  obtaining  the  deed  to  set  it  forth  or  prodoce 
it.  (6) 
Ejectment       Where  an  action  of  ejectment  was  brought  by  ass^nees 
Jadon  a     ^  recover  the  bankrupt's  freehold  property,  and  the deaiiae 

(1)  Biggi  V.  Cox,  4  B.  &  C.  920.        (4)  Morgan  y.  Grteti^  Cnx  Cm 

(2)  Page  y.  Bauer,  4  B.  &  A.     209. 

345.   S.  C.  nom.  Pi^e  V.  FatfgAon,  {S)  Sturdtf  y.   ^nwa^sT.  K. 

2  Star.  Evid.  1 67.  note  (r).  S99. 

(3)  Parker  v.  Manning,  7  T.  R.  (6)  Grojf  v.  r*elder,  Oa  Car. 
507.  209. 
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was  laid  hefbre  the  bargain  and  sals  of  the  lands  in  question  before  the 
to  the  assignees,  thoogh  after  the  date  of  the  commission,  ^'^^ 
it  was  held  that  they  were  not  entitled  to  recover ;  for  the 
doctrine  of  rehition  back- to  the  act  of  bankruptcy  is  ap-« 
plicable  only  to  the  assignment  of  the  personal  property  of 
the  bankrupt,  and  does  not  extend  to  the  conveyance  of 
hisy^ep^oU  property,  which  remains  in  the  bankrupt,  though 
not  beneficially,  until  taken  out  of  him  by  the  bargain  and 
sale.(l)  .     • 

In  a  case  where  trespass  was  brought  against  assignees  In  treapqar 
for  seising  goods,  which  Aey  contended  were  assigned  ^^^^^ 
finudolently  by  the  bankrupt  to  the  plaintiff; — it  was  held  fraudiOeKit 
by  Gibhs  C.  J.,  that  the  fraudulent  conveyance  was  not  of  ^^^^  , 
itself  a  sufficient  defence,  without  proving  an  act  of  bank*  alone  a 
ruptcy  committed  by  the  bankrupt  (2)  w^dcnt ' 

Where  an  action  was  brought  against  assignees  to  re-  proceedi>) 
cover  the  proceeds  of  a  bill  which  had  been  specifically  of  MU 
appropriated,  it  was  held  necessary  to  prove,  that  the  pro-  *I^^^I^^. 
duce  of  die  bill  came  into  the  hands  of  the  assignees,  with  ate^.     .  i 
%  Icnaudedge  on  their  part  of  the  purposes  for  which  the 
biM  was  destined.  (S) 

No  action  can  be  maint^ned  by  the  assignees  for  a  mere  Assignees 
lersonal  tort  to  the  bankrupt,  as  for  assatdf,  or  slander^  forajow^." 
3ut  a  late  learned  writer  (4)  seems  to  think,  that  in  the  wnal  tort 
ase  of  a  tort  to  the  property  of  the  bankrupt,  which  may  w!^f,ot 
ave  deteriorated  its  value^  (such,  for  instance,  as  running 
own  a  ship,  or  cutting  timber)  whereby  the  assignees  are  \ 

sprived  of  the  benefit  which  they  would  otherwise  have 
ijoyed,  the  assignees  might  then  sustain  the  action.  It 
IS  been  doubted,  however,  whether  the  assignees  can  sue 
r  a  tort  committed  against  the  estate  of  the  provisional  \ 

f/gnee  j  but  in  one  case  they  were  permitted,  even  after  '    ' 

;  1 )  I>oe  v.  MUchellf  2  M.  &  S.  an  act  of  bankruptcy.    See  ante, 

;.  pase  67.  et.  seq. 

2)   Young  V.  Wrighty  2  Marsh,  (5)  Kieran  v.  Johnson,  1  Star. 

i^    But  qusere,  whether  the  con-  109.    Quaere  tamen;  and  see  £x 

a  nee  being  proved  to  be  frau-  parte  Sayert^  5  Ves.  169.                              « 

ent,  ought  not  of  itself  in  this  (4)  Evans's  Statutes,  329. 2d  edi- 

?    to   have  been  considered  as  tion. 

3  B  3 
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two  terms  had  d^qwed,  to  amend  the  dedaiatioii,  whiA 

stated  the  wroog  to  be  done  to  the  provisional  assignee.  (1) 

Af  to  im-        Where  a  debtor  to  the  bankropi  has  paid  money  to  a 

rinrm-      ^^  person  under  due  process  of  local  law,  he  is  nfUlisble 

ihec;  lo  an  action  by  the  assignees ;  therefbrey  though  a  cxeditor 

«f  the  bankrupt  attaching  the  e&cts  abroad  is^  aa  ire  hire 

seeQ(2),  liable  to  refund  to  the  assignees,  yet  the  garnishes 

himself  of  whom  the  debt  has  been  so  recoTepsd»  is  oot 

compellable  to  pay  it  over  again.  (S) 

d^^under       Wheie  debts  are  under  40f.,  the  assignees  most,  like 

401.  other  persons*  sue  for  them  (4)  in  the  court  ofreqoests. 

Aidigneei        If  the  statute  of  limitations  is  pleadable  by  a  debtor 

^J^^[![j^^    in  respect  of  his  own  debt  against  the  bankrupt,  the  s»- 

limitft-        signees  may  be  barred  by  it  likewise ;  and  the  time  is  to  be 

^'^''^         computed  from  the  date  of  the  original  cause  of  acdoo, 

and  not  from  the  date  of  the  commisuoners*  assignraenL  (5) 

But  where  a  verdict  is  found  for  the  assignees  as  plaintifi 

in  an  action^  it  is  no  ground  for  setting  aside  the  verdict^ 

that  it  did  not  appear  that  the  petitioning  creditor's  ddbi 

was  contracted  within  six  years  before  the  suing  out  of  the 

Need  not    commission.  (6)   Where  the  defendant,  in  an  action  fay  as* 

pl^tie     signeesy  pleads  that  the  bankrupt  released  the  debt  befiwe  he 

that  the      became  bankrupt,  and  issue  is  joined  on  this  plea  which 

had^iii^<^  is  found  for  the  asugnees — and  it  appeared  also  ai  the  tnal» 

of  the  act    that  the  release  was  executed  more  than  two  months  befere 


^1^"^*     the  issuing  of  the  commission,  though  after  the  defisndsot 
knew  of  the  act  of  bankruptcy ;  —  it  was  held,  under 


circumstances,  that  the  assignees  were  not  obliged  to  allege 
in  their  replicatiop  to  the  defendant's  plea,  that  the  de- 
fendant hiew  that  the  bankrupt  had  committed  an  act  of 
\^ankruptcy  before  the  execution  of  the  release — but  that  is 
was  sufiicient  to  prove  that  fitct  (7)  at  the  triaL 

(1)  Freen  v.  Cooper^  6  Taunt.  (5)  Gn^rv.  Jfoida,  lSlr.5J5. 
558.  Souih  Sea  Compm^  ▼.  WymmAt&» 

(2)  Ante.  400.  3  P.  Wmx.  MS.      ifiMrnofe    ▼. 

(3)  Le  ChefMer  v.  Lymck^  Dong.  Manby^  Comb.  70. 

1 70. ;  and  see  Mawdddetf  v.  Farke^       (S)  Ma»r  v.  F^t  5  Bii^  SSS. 
dt.  1  H.  B.  680.  (7)  Ibid. 

(4)  KeayY.Higg,  lBo».&P.ll. 
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When  an  assignee  diesi  or  is  removed,  we  have^ieen  (I),  Action  not 
that  no  action  then  pending  is  thereby  abated,  but  that  it  ^^^^ 
may  be  prosecuted  in  the  name  of  the  surriTing  or  new  a»-  us^nee.  ''] 
stgnees.    But,  if  an  order  be  made  by  the  Lord  ChanceDor  ^^^  \ ' .' 
to  remove  one  of  several  assignees,  and  such  order  is  not  Mnsnee    ' 
Mowed  up  by  an  actual  re-assignment,  or  release  of  such  must  j<nn 
ass^ee  to  the  remaining  assignees,  nor  by  any  new  assign-  ||^tio^ 
ment  of  the  commissioners, — ^tbe  removed  assignee  ooghc, 
in  that  case,  to  join  in  tiie  action ;  though,  in  to  action  of 
(rcver^  the  non*joinder  can  only  be  pleaded  in  abatement ; 
and  the  other  assignees  who  sue  may  recover  the  propor* 
tional  parts  or  shares  of  the  proper^  sought  to  be  re^' 
covered.  (£)    A  new  assignee  may  sue  in  debt  upon  a  jud|^  Mewaa^g^ 
ment  tfecovered  by  a  former  assignee  removed  by  the  Lotd."^^  °^ 
Chancellor,  and  may  declare  in  a  general  form  as  having  judf^ent 
been  dufy  constituted  and  appointed  assignee,  &c.  ($)    And  !^^^^^^ 
it  seemSf  that  when  one  of  several  assignees  is  removed,  former 
and  assigns  his  interest  to  the  other  assignees,  they  may  "^]>e^ 
maintain  an  action  for  money  had  and  received  against  him,    ^^^"'^^^ 
for  money  which  came  to  his  hands  whilst  he  continued  aMgnee. 
assignee.  (4) 

When  an  assignee  is  not  a  creditor,  and  the  bankrupt  WW  m.^ 
brings  an  action  against  him  to  dispute  the  bankruptcy,  ^j^^^  '. 
f  the  assq^ee  is  so  much  identified  in  interest  with  the  oittediQ  i 
Mnkmpt,  that  the  action  would  not  be  properly  tried  if  he  ^^?^' 
lefonded  it,  the  Lord  Chancellor  will  order,  that  the  pe-  bankivpfs? 
itioninj^  creditor  shall  have  the  conduct  of  defending  tlM^ 
tction.  (5) 

If  the  bankrupt,  prior  to  his  bankruptcy,  has  duly  aa-  Aadgneet 
fgned  his  interest  in  a  chose  in  action  to  a  third  persohr,  ^^l^ 
16  action  must  not  be  in  the  name  of  the  assignees,  but  in  m  acHtm 
le  name  of  the  bankrupt  (6) ;  for  property,  in  which  tlie  ^^ 


ng&ed. 


(1)  See  ante»  728.  (4)  Smth   ▼.  Jameion^   Peak^ 

(2)  Bloagam  v.  HMard^  8  East,    S13.  S.  C.  5  T.R.  601.     Wra^  v. 
r7,  Barwis,  Peake,  69. 

C3)   JDe     Cojfton    V.     Vttughan,       (5)  £x  parte  Stewart,  t  Rose,  6. 
£2ast,  61.  (6)  Carpenter  v.  MameU^  8  Bos. 

&  P.  4Q. 
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bnkropt  has  only  a  inai  aUUej  does  not  pass  ul  aay  «ty 

lo  the  assignees  under  the  commisskm. 

l^mwoa        By  Mectim  98.  of  the  new  ststate^  if  the  assifpwes  coai- 

gi^^     nenoe  any  actkn  or  suit  finr  any  money  due  to  the  hai^ 

noney        mpt  before  the  time  allowed  tat  him  to  dispnte  thecooH 

intp  coiur^.  miggjon  shall  have  dapsed,  the  defendant  may,  nfter  nodoe 

tot  the  asnpineest  P>y  the  same  or  any  pait  ttfaereof  inco 

Ooiut;  and  aU  proceedings  with  respect  to  the  boo^  so 

paid  shall  therei^xm  be  stayed,  and  after  the  tone  given  to 

the  bankrupt  tor  dispute  the  commission  shall  have  dspndy 

the  assignees  may  bare  the  same  paid  to  them  ont  of 

Court*  • 

Assignees  are  not  restrained,  any  more  than  ocber  pei^ 
sons,  fitmi  bringing  a  fresh  action  after  a  nonsuit.  (1) 

« 

Actions  by       When  one  of  several  partners  becomes  bankmpc,  it  k 

^^^^f    provided  by  sectim  89.  of  the  new  statute,  diafc  the  assigaets 

sevend        may,  upon  obtaining  the  order  of  the  Lord  Chanwihr, 

Z'^''^^*     prosecute  any  action  in  the  joint  names  of  such  assignees, 

and  of  the  remaining  partner  or  partners.  (S)    In  each  a 

case^  indeed,  if  any  action  ex  contractu  h  brought  in  the 

munes  of  aU  the  partners,  the  bankraptqr  may  be  plcaJerf 

in  bar.  (S)     And  even  where  money  is  paid  by  sohpcot 

partners  qfler  the  bankmgptqf  of  the  others^  on  fffff?wit  of 

the  dealings  of  the  general  partnership,  they  cannot  sue 

'' .         for  it  without  joining  the  assignees  of  the  bankrupt  part- 

Wheti        >>^^  ^  plaioti&.  (4)     Where  goods  are  bond  JUk  dtfi* 

f^^^^J^    vercd  for  a  valuable  consideration  to  a  third  person  by 

J)l^t  ^    ^  solvent  partner,  after  the  act  of  bankruptcy  of  ihe 

pv^r       other  partner,  the  assignees  of  the  bankrupt  partner  cso- 

'^^'    not  maintain  trover  against  the  consignee  of  the  goods; 

for  the  assignees  are  in  such  case  tenants  in  common  widi 

the  consignee^  by  relation  from  the  time  of  commitnog 

(1)  Ex  parte /ri/itfx,  1  Jac.  &  W.        (3)  Eckhardi  v.  Vniwn^  sT.ft 

4^7.  MO. 

(^)  And  bee  Th4>mMon  v.  Frcre,        (4)  Graham  ▼.  Roberhom^  S  T. 
JO  East,  61.  R.  282. 
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the  9Ct  of  bttiikrtiptcyy  And  one  teMnt  io -common  <ammai  Artaffi*; 
maintain  (1)  trover  against  aaothev.  *  And  still  less  €DuId    """""*** 
ifae  assignees  maintain  sudi  actson,  when  the  consignee      '  --  \ 
of  the  goods  bsippeDedi  ^Iso,  to  be  the  exeentor  (2)  of  the 
sohraftfiartowv 

The /assignees  of  two  partners  ander  separate  cmn-  Joint  debt 
Diisslonacannol.  recover  in  the  sosi^  neiion  a  joiiit  debt>doe  !!^^^ 
/rQai"tlie  defendant,  and  also  separate*  debtij  doe  froai>  him  not  reco- 
to  eaoh  partner.  (8)    Bat,  where  the  plain(i£&  soedas  ^^>^cin 
aat^ees  of  A.  and  B.,  and  also  as  assigaees  of  C/ for  a  action. 
joint  debt  due  to  all  three  pariners  (for  which  thqr  coald  Irregiil»- 
/brmerly,  in  strictness  of  law,  only  sue  as  assignees,  'either  uy^yf ^^ 
ander  tksee  separate  commissions,  or  under,  one  joint  com- 
mission >agaiast  the  three  partners  (4>) ),  the  dedaradon  was 
held  good,  on  modon  in  arrest  of  judgment  after  verdict ; 
for  it  did  not  appear  by  the  record,  under  hsm  mamftom'  \       .  •   . 
miseUms  the  assignees  actually  claimed.  (5)  >   -  ' , ' 

.In. an  action  by  assignees  under  la  joint  commission  MoHkof 
against  A*  and  B ,  the  declaration  was  for  moftey  had  and  <iecteifl|;\ 
received  by  the  ^lefendant  to  the  use  of  A^  and  B.  before  Mttneei, 
ihey*  booame  bankrupts^  and  for  money  had  and  secei^  where 
to  the  use  of  the  plaintifls  as  assignees  of  A.  and  B.  after  crnecTbe- 
thecr  bankruptcy :  —  the  evidence  was,  that  A.  committad  tween  the 
an^act  of  bankruptcy  a  few  days  before  B*  committed  ono,  ^^ 
and  that  a.  clerk. of  the  bankrupts  between  these  acts i of  mptcjrof 
hao^niptcy  paid  to  defendant  558/.,  and  after  both  asts  of  ^!^'' 
batikruptoy  51.  more; — it  was  held,  that  under- this  detlaff-  partnsrv 
ation  the  assignees  were  only  entitled  to  recover  the  £L 
paid  after  the  bankruptcy  of  both,  partnors,  and  not. the 
S58L,  paid  before  the  bankruptcy  of B. ;  though  it  aeems,  ;"-| 

that  if  tfcey  had  declared  for  money  had  and  received*  ;to 

(1)  Smith  V.  Oriel^  1  East,  367.  (4)  Acommi8sioD,howev€r,iB^^ 
Fox  V.  Hanburyy  2Cowp.  445. ;  and  now  by  tection  16.  of  the  new  act, 
see  Ranishotiom  v.  Lewis,  1  Camp,  be  issued  against  one  or  ntore  mem-' 
279.  bers  of  a  firm. 

(2)  Smith  V.  Siohes,  1  East,  563.  (5)  SttcdAfield  v.  Hailidaif,  3T. 

(3)  Hancock  v.  Haywood,  3T.  R.  779. 
R.  455. 


,  I    III |i )ii 
'  .«'  >vrj 


A 


4§am$tthe  ibeir  use  at  assignees  qfA*9  they  nugbt  then  luKte  wecaemeni 

'^^'        one  moiety  of  the  558/.  paid  betneea  the  two  acts  of  bank- 
ruptcy. (1) 


Wbcnas-  Theproperty  of  abanknipt  bemgipetted  ia  Ui 
^^mB&a-^  by  relation  from  the  act  of  baakrapc^,— -if  a  Aeriff,  tl»e* 
tainiroprr  fore,  takes,  the  baoknipt's  goods  ID  «xecaik»  4{^2er  an  act  €f 
^^^  bankruptcy,  and  afterwards  selia  them»  the  asrigMssiBi^ 
Cannot       maintain /r«(vr  against  him.  But  they  camiot 

have  tr^    not  even  where  the  sheriff  levies^  or  pays  over  the  . ^, 

|^^„.  ^^  after  an  act  of  bankrcqptcy,  of  which  he  has  ootioe(9)$ 

incnt.         for  trespass  cannot  be  maintained,  unless  the  plai&fiff  had 

ai  the  time  when  the  trespass  is  alleged  to  be  committed^ 

either  an  actual  or  a  constructive  possesnon  of  die  tfab^ 

which  is  the  olgect  of  the  trespass;  and  the  assignees 

(though  they  have  by  the  assignment  a  right  gtwmi  then 

which  relates  back  to  the  aa  of  bankrupOcyt  so  am  lo  avdd 

all  mesne  incumbrances)  have  not  such  a  posaession  as  to 

bring  trespass  fiir  an  act  dime  befiive  such  right  was  gmn 

them;   for  no  defendant  can  be  made  a  ttfapaaifr  fay 

rdation*  ( 9)    The  assignees,  however,  may  abo  have  looser, 

or  assumpsit,  either  agatnstthe  vendee  of  the  sheriff— orthe 

plaintiff  in  the  original  action,  if  he  has  received  die  mcaii^ 

May  have   of  the  sheriff.  (4)     Thus,  where  a  bankrupt  after  the  act  ef 

agnlog^       bankruptcy  was  arrested  upon  a  ca»  sa^  and  placed  gaedb 

t&  plain-    in  the  hands  of  the  sheriff's  officer  to  raise  money  upon 

out^^e^     them,  who  accordingly  pledged  than,  and  five  wedts 

ezecutiso,  wards  paid  over  the  amount  to  the  defimdant, -»it 

▼ei^^  of  ^^*  ^^^  ^  assignees  might  recover  die  amount  of  wenc^ 

thegoodf.  paid  to  the  defendant  in  an  action  for  money  had  md 

received,  althou^  the  defendant  was  not  privy  to  the 

takbg  of  the  goods  by  the  sheriff's  offloer,  and  ^  sMMogk 

the  money  paid  to  the  defendant  was  not  the  identicsl 

(1)  Smith  V.  Goddard,  sB.&P.  mere  v.  ThoroMigood^  Con^  ISS. 
465.  1  Show.  IS.  1  Mont.  474. 

(2)  Cooper  v.  ChUtv,  1  Burr.  to.  (5)  Per  Asbunt  J.  1  T.R.  480. 
SnM  V.  SftUes,  1 T.  R.  475.  Lech-  (4)  KUchm  ▼.  Can^Mi,  S  Wik 

304.    Cole  V.  Damet,  1  LdLR.  724. 
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iBOBey  raised  by  the  pledge.(l)    The  a«ignees  may  iik^  dgamiike 
wise  bring  trover  against  the  plaintiff  in  the  action,  if  he  \^2—^ 
intermeddle  with  the  sheriff  in  any  way — snch  as  by  being 
in  company  with  the  oflScer  at  the  time  of  the  execution!  or 
by  giving  a  bond  to  the  sheriff  (2);  and,  in  trover  against 
the  [Jnintiff,  the  sheriff  need  not  be  joined  in  the  action. 

Where  after  an  act  of  bankroptcy  the  sheriff  seized  What 
and  removed  the  goods  to  a  broker^s,  and  the  assignees  ^^'""^ 
afterwards  served  a  notice  upon  him  not  to  sdl,  in  oonse*  verdim  by 
queace  of  which  the  goods  were  never  sold,  but  remained  ^  sheriff: 
at  the  broker's,  —  it  was  held,  that  the  removal  of  the 
goods  was  a  sufficient  conversion,  and  that  the  notice  did 
not  amount  to  any  admission  that  they  had  not  been  con* 
verted.  (3)    So,  in  a  case  where  the  sheriff  legally  took 
goods  under  one  execution,  the  proprietor  of  which  after^ 
wards  became  bankrupt — and  then  sold  enough  to  satisfy 
both  that  execution  and  also  another  exeattUm^  which 
being  delivered  to  him  i^er  Ihe  act  of  bankngMof  was 
void,  —  it  was  held,  that  the  sale  of  goods  of  greater 
value  than  was  sufficient  to  satisfy  the^r^/  execution  was  a 
tortious  conversion,  the  sheriff  having  no  right  to  sell  mcnre 
than  was  necessary;  and  that  trafser  was  the  proper  form  of 
action  by  the  banloxipt's  assignees,  to  recover  the  value.of 
such  of  the  goods,  as  were  sold  after  the  sheriff  had  raised 
money  enough  to  satisfy  thej£rs^  execution.  (4) 

X1»B  sheriff,  however,  will  be  safe  fi'om  any  daim  by  the  When  the 
aasi^ees,  if  he  levkz  brfore  the  act  of  bankruptcy,  and  after*  ^^?  ^^ 
ward3  paf$  the  money  over  to  the  plaintiff  wUhaut  awf  notice  from  the       * 
of  the  act  of  bankruptcy;  for,  as  he  has  a  right  to  levy,  he  ^^^  of , 
is   bound  to  pay  over  the  money  to  the  person  at  whose  sigDcetw 
suit  the  execution  is  issued,  the  whole  being  considered  in 
\avf  as  one  act ;  and  it  would  be  inconsistent  to  say  that 

(1)  AlUauon  v.  AMnson,  1  M.&  (3)  Wj^aU  v.  Blades,  3  Camp. 
3.  58S.  595. 

(2)  Mush  y.  Baker,  2  Str.  996.  (4)  Stead  v.  Gascoigne,  S  Taunu 
r^ull.  N.  P.  41.     Menham  ▼.  Ed-  527. 

i«o7i#oSt  1  Bos.  &  p.  369. 
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Agamsiike  he  had  kvied  kgdlfyj  but  bad  paid  U  iUegaU^.{\)  And 
"!__  when  the  money  has  been  paid  over  by  the  sh^iff  h^m 
When  the  the  commission^  the  Court  will  not  assist  the  assignees  upoo 
ajjsbrhiin.  ^^^^^^  in 'giving  effect  to  the  relation  of  the  bankruptcy,  — 
so  as  to  make  the  sheriff  pay  over  to  them  money  lemf 
irfier  an  act  of  bankruptcy  (by  lying  in  prison )»  bot  h^m 
the  time  to  complete  the  act  of  bankruptcy  expired.  (S) 
Fraction  The  Court,  too,  will  in  some  cases  even  notice  the  firacdoii 
^y-  ^  n  ^^y  jn  £|yor  of  the  sheriff;  as  in  a  case  where^  dber 
the  sheriff  took  possession  undar  a  fi.  fa.,  the  defeadaacal 
a  later  hour  of  tlie  same  day  surrendered  in  diacfaaige  of 
his  bail,  and  afterwards  lay  in  prison  the  period  of  time 
sufficient  to  constitute  an  act  of  bankruptcy, -'— it  was  hdd, 
that  the  sheriff  having  entered  in  fiict  before  the  time  fimn 
which  the  bankruptcy  was  to  be  compoted,  the  assigneei 
were  not  entitled  to  recover.  (3)  And,  in  all  cases,  if 
the  sheriff  acts  iairly,  and  is  under  difficulties  bow  to  con* 
duct  himself  the  Court  will  endeavour  to  help  himi  ss 
far  as  it  is  possible.  Thus^  if  he  is  reasonably  dooblfal 
about  the  property,  the  Court  will  give  him  time  to  make 
his  return,  or  compel  the  parties  to  file  a  bill  of  inter- 
pleader, or  oblige  the  assignees  to  prove  the  act  ef 
bankruptcy  and  the  assignment.  (4)  And  in  one  catc^ 
where  the  sheriff  was  made  a  defendant,  and  neither 
the  execution  creditor,  nor  the  assignees,  would  ift- 
demuify  him,  the  Court  directed  the  declaration  to  be 
amended,  by  inserting  the  name  of  the  execution  creditot^ 
instead  of  that  of  the  sheriff,  as  the  defendant;  directrnf^ 

(1)  Vernon  v.  Hankey,  2  T.  R.  case  of  Cooper  ▼.  Ckiity^  for  that  it 

121.  per  BullerJ.;  and  see  Siead  was  an  unlawful  interfeneaee  vith 

V.  Ooicoigne,  8  Taunt.  5S7.   It  has  another's  goods.   Potior  v,  Staf^, 

been  said,  that  the  court  of  Ex-  cited  in  argument,  4  M.  ^  S.  26a 

chequer,  in  a  case  which  is  not  The  seizure,  however,  in  diis  cme, 

reported,   have   held    the  sheriff  must  be  understood  to  hate  boa 

liahle  in  trover,  though  he  seized,  after  the  act  of  bankruptcy, 

sold,  and  paid  over  the    money  (S)  (3arke  y.  RyaS/Bl  64S. 

before  the  commission  issued,  and  (3)  T^onuu  ▼.  Jbeganges,  S  B.  & 

before  any  notice  of  it ;  saying,  that  A .  586. 

this  necessarily  followed  from  the  (4)  l  Burr.  37. 
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tiso  that  the  defendant  should  plead  inUanter^  and  admit  Agahmt^hg 

upon  the  trial  the  taking  of  the  goods ;   and  that  the  *^^^' 

sheriff  should  be  discharged  from  all  responsibility,  upon 

selling  the  goods,  and  bringing  the  money  into  court, 

ha? ing  apprized  the  parties  of  the  time  and  place  of  sale ; 

bis  right  of  poundage  of  course  depending  on  the  question 

whether  the  execution  was  warranted.  (1).    The   proper  Where 

course  for  the  sheriff  to  pursue  (where  both  parties  refuse  P*"^*^  ^ 

fuse  to  iiV" 
to  indemnify  him)  appears  to  be,  to  apply  to  the  Court  for  demnify 

a  rule  to  enlarge  his  return  of  the Jl.Ja.  from  time  to  time— *  sheriff. 
or;  if  an  action  has  been  commenced  against  him,  then  for  a 
rule  to  stay  proceedings — until  he  is  indemnified,  or  upon 
such  other  terms  as  the  Court  may  diink  the  equity  of  die 
caae  requires.     This  rule,  however,  can  only  be  a  rule  nisi . 
in  the  first  instance.  (2)     The  Court  will  likewise,  in  favor 
of  the  sheriff,  take  his  return  of  a  writ  as  made  at  the  time 
when  it  is  made  in  fact,  and  not  as  at  the  return  day  speci- 
fied in  the  writ.    Thus,  nuUa  bona  will  be  a  good  return  by 
the  sheriff  to  a  ^.  Ja,  sued  out  against  the  bankrupt's 
goods,    thougli  it  is  returnable  within   twenty-one  days 
from  his  lying  in  prison  -*-if  it  be  not  aciualb/  retimed  until 
he  has  laid  in  prison  the  whole  of  the  twenty-one  days, 
and  thereby  become  bankrupt.  (S) 

But  if  the  sheriff  voluntarily  take  a  part,  and  elect  (either  When  the 

before  or  after  the  goods  are  sold)  to  which  party  he  will  Court  will 
,  J         •        1  •      !•    t    not  mter- 

paj  the  money— and  receive  also  an  express,  or  an  implied,  f^re, 

indemnity  (for  either  is  sufficient)  from  the  party  to  whom 

he  so  elects  to  pay  it  over, — he  must  then  resort  to  that 

party  for  security  in  case  he  is  wrong ;  and  the  Court  will, 

in  such  case,  not  interfere  in  his  behal£  (4)     And  where 

the  sheriff  had  kept  the  proceeds  of  the  goods  in  his 

possession  for  a  length  of  time  upon  frivolous  pretences, 

the  Court  would  not  assist  him  by  taking  notice  in  a  col- 

(1)  3^(j€orgey.BirckfATwxxii.        {3)Copp€ndaley,Bridgen,2Burr, 

5S5.  814. 

C2)  King,    ▼•  Bridges,  7  Taunt.        (4)  Aldridge  v.  Ireland,   cited 

494.     1   Moore,  43.     Ledbury  v.  l  Taunt.  273. 
SmM,  1  Chit.  Rep.  S94. 
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^^^  lateral  way  of  a  commission  of  bankrupt  which  afterwards 

so  as  to  stay  proceedings  against  him  in  an  acdoo 


As  to  right  for  a  fidse  retam,  pending  which  he  paid  the  money  to  the 
to  pounds         .  ..K 


age. 

It  b  Stated  in  one  case  that  where  die  AmShvitd  mfier 

ike  bankrupUyy  and  the  assignees  had  commenced  an  action 

against  him,  the  Coart  of  King's  Bench  made  the  mle  fir 

stayipg  proceedings  and  indemnifying  him,  npon  the  terms 

of  his  paying  over  the  money  levied,  and  the  costs  of  the 

action  up  to  the  time  of  the  application,  he  bang  jmd  hs 

poundage  and  the  costs  of  the  execution.  (2)     But  thia  last 

condition  seems  rather  an  aoUnofdiiiaiy  one  to  impose  on 

the  assignees,  if  the  iact  was  that  the  sheriff  (as  is  stated) 

laded  (ifier  the  bankruptcy :  for,  if  that  was  the  case,  the 

execution  was  altogether  illegal,  and  he  could  then  haie 

no  right  to  poundage.  (9) 

When  not       Where  a  plaintiff  withdrew  his  execution  against  the 

h^e^ve-  bankrupt^A  goods,  under  a  consent  from  him  that  th^e 

turn  writ    should  be  a  fresh  levy,  if  the  debt  were  not  paid  witfiin  a 

'^demnAiv  8^^®°  ^"^^ — '^^  ^^  goods  were  afterwards  seized  under  an 
execution  at  the  suit  of  another  pluntiff — upon  which  die 
flrst  plaintiff  placed  his  warrant  in  the  hands  of  the 
plaintiff's  officer,  who  (the  defendant  having  then 
bankrupt)  left  in  the  possession  of  the  assignees  all  the 
eflfects  remaining,  after  satisfying  the  second  pUunttf  *!$ 
execution  to  the  exclusion  of  the  first ; — the  Coart  held, 
that  though  the  effects  were  sufficient  to  satisfy  both 
executions,  the  sheriff  could  not  be  compdled  to  retnm 
the  first  plaintiff's  writ,  until  he  should  have  been  in* 
demnified,  and  the  prothonotary  should  have  decided 
which  of  the  parties  should  indemnify  him.  (4) 

(I)  7Vm&re0v.  ilfi/Zr,  lBl.905.        (5)  See    M^Gtorge   t.   Bk^ 
(S)  PrMma  ▼.  RoberU,   ibid,    ante,  749. 
577.  (4)  Bmrr  v.  P^tetfy^  1  Bfay^  71. 
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Section  III. 

ig^  rf  the  Bankruptof  on  Suits  and  Actions  previoady 
commenced  by^  or  brought  against^  the  Bankrupt. 

If  the  plaintiff  or  defendant  in  a  suit  in  equity  becomes  Smts  m 
bankrupt,   it  seems   that  the  suit  ( 1 )   does  not  thereby  2!Ited"b^ 
absolutely  abate,  but  the  assignees  may  proceed  in  it  in  bank- 
the  name  of  the  bankrupt.     This  point,    however,   has  "JP^^Tpf 
been  differently   ruled  by   Lord   Thurlow,  who  was  of  ttC 
opinion,  that  the  bankruptcy  of  a  sole  plaintiff  so  far 
put  an  end  to  the  suit,    that   the  assignees  could  not 
add  to  it  by  a  mere  supplemental  bill,  but  that  they  must 
file  another  original  bill  4n  the  nature  of  a  supplemental 
bin.  (2)    But  subsequent  cases  appear  to  have  established  But  as- 
the  former  decision  of  Lord  Hardwicke,  namely,  that  the  "^!^ 
suit  does  not  abate  by  the  bankruptcy  of  the  party  (S);  a  nipple 
in  one  of  which,  indeed,  it  is  holden,  that  where  a  de^  P!?^ 
fendcmt  becomes  bankrupt,  the  plaintiff  cannot  even  move 
to  dismiss  his  own  bill  without  paying  costs.  (4)     This, 
however,  seems  a  great  hardship  upon  the  plaintiff;  as  the 
defendant  may  move  to  dismiss  the  bill  tmth  costs  for  want 
of  prosecution,  and  thus  compel  the  plaintiff  to  go  on  with 
the  suit,  although  he  may  really  wish  to  abandon  it  and 
come  in  under  the  commission.  (5) 

A   plaintiff  in   equity  is    differently  situated    from  a  Difierance 
plaintiff  at  law — the  judgment  against  the  latter  being  J?^^? 
onlj  for  the  costs^  whilst  the  decree  against  the  former  meu^ 
may  be  for  an  account  likewise,  and  also  to  pay  a  balance.  ff°^ 
The  assignees  therefore  of  a  plaintiff  in  equity,  who  has  law  and  in 

equity. 
CI)  Anon.  1  Atk. S63.  Carrick,   Bramhall  ▼.    Croif,  cit. 

CS)  SeUoi  V.  Dawson,  SAnstr.    ibid.     WilUam  ▼.  Older,  4  Vet. 
458.  in  note^  and  cit.  C.  B.L.  545.    587. 

ZAngard  v.  WM,  3  Bro.  455. ;  and        (4)  Rutherfordy,  Miller,  2 Anstr. 
ice    Harruon  v.  Bidley,  S  Com.    458. 
lep.  589.  Mitf.  6S.  (5)  Monteitk  v.  7Vor»  9  Ves. 

C3)  ntmuUon  v.  BuUer,  1  C.B.    615. 
^.    545.     2  Anit.  460.  n.    TdU  v. 
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become  fauiknipt,  are  only  permitted  to  taice  edmiiage  of 
the  proceedii^  by  making  themselves  parties  lo  die  sdt, 
aad  filing  a  supplemental  bill;  for  a  court  of  eqni^  requires 
a  subetantive  plaintifff  who  may  abide  suoh  decne  aa  maj 
be  made*  (1)  Thus,  though  the  suit  is  not  (strictly  speak- 
ing) abated,  it  becomes  by  the  bankrqptcy  of  the  piaintiff.as 
defective  as  if  it  were.  Upon  a  motion,  however^  to  dismiss 
the  bill  for  want  of  prosecution,  the  Court  has  in  some 
instances,  given  the  assignees  a  month  to  adopt  the  suit  by 
filing  a  supplemental  bill,  previous  to  a  final  iqpplicarifln 
that  the  bill  should  be  dismissed.  (2) 
Piment  The  practice,  as  collected  from  the  modern  decisions, 

PJ'I^^     seems  to  be,  to  order  a  supplemental  bill  to  be  filed  bjr  the 
defendant   Assignees  within  a  fortnight,  or  that  the  bill  be  dismisaed 

A^^  fth«  ^^^^^  ^^^  W '  ^^^  ^^  proper  mode  of  making  the  ap- 
1,01,  plication  is  by  special  motion,  of  which  notice  shoidd  be 

gben  to  the  assignees.  (4)  The  practice  in  the  Exchequer 
is  the  same,  in  this  respect,  as  that  of  the  Court  of  Chan- 
When  eery.  (5)  But  in  one  case,  where  money  was  ord^cd 
^^^^  by  a  decree  to  be  paid  to  the  plaintiff  who  afterwards  be- 
be  pdd  to  came  a  bankrupt,  and  he  and  his  assignees  implied  by  pe- 
tition, that  the  money  might  be  pmd  to  the  assignees — the 
sum  being  too  small  to  bear  the  expense  of  a  saiq[denientsl 
bill, — Lord  Thurlow  ordered  it  to  be  paid  to  the  assignees, 
without  such  a  bill  being  filed.  (6) 
As  to  Inlh  An  order  nisi  obtained  by  a  defendant  for  dissolviif  sa 
PJ]^]|I<^^  injunction  will  be  made  absolute,  notwithstanding  dK 
bankiwt  plaindfF  becomes  a  bankrupt,  unless  the  plaintiff  sbovs 
fer  an  m-  cause.  (7)  And  where  a  bill  was  filed  by  the  plaintiff  io 
^  the  Exchequer  for  an  injunction,  and  he  afterwards  became 

a  bankrupt,  the  bill  was  upon  motion  ordered  to  be  db- 


(1)  4  Vo.  568.  425.     HTheeier  w.  JUUm.  4 

(S)  MuH^brdr.  RmuUdl,  iRote,  171.    Porfer  ▼.  Coyr^  BacL4i9. 

196.;  and  see  Monieiih  v.  TVi^/br,  5  Madd.  80. 

sVes.  616.     Sellert   t.   Dtttowm,        (4)  Back.  469. 

Dick. 758.  Exp^rte Barrv,  iDick.        (5)  Fowler's  Exchequer,  vol. I 

81      H0U  V.  Chapman^  ibid.  548.  286. 

18  Ves.  424.  4  Madd.  I7i.  (6)  Seicole  r.  Hemfy^  2 Bn>.  S» 

(3)  French  v.  BarUmy   18  Ves.        (7)  l  Atk.S65. 


misMd'ViUt.aiflto  ibr  iv«m  of  pr»ttBcntion»  ihe^kNid  ObiilE 
Barpn  49yikig»  .th«t  it  ivtas  the  coun^e  of  praetice  in  thai: 
Court. to  cbfu^- the  bankri^pt  with  oosta  ac^ordiRg  to- the 
drciun9taiioe9  of  ibp  case*  ( 1 ) 

After,  the  usqal  decree. fbc  aa  acooimt  against  esceemonif.  As  to  filing 
one  of  the  defendants  beeame  bankrupt.    The  smgDeeR^^^^t^L 
by  petition  pra]red»  that  they  might  be  at  liberty- to  go'  bill. 
before  the.  Matter  epon  taking  the  account^  and  be  ad» 
mitted  oqL  bdbalf  of.  the  bankrupt's  creditors  to  support  <hia* 
dischaiipa*    The  r^;istrar  declined  drawing  up  the  order> 
objecting  that  the  suit  being  abated  by  the  baiiknipt<^,;  the 
pIaiati&.jcQvld  not  proceed  in  the  accounts,  until  they  >  bild 
filed  a  aeppfemental  bill  in.  the  nature  of  a  hill  of  neftrivor^T-r  < 

md  the  Ix>cd  Chancellor  upon  this  refused  to  make  the     ., . .  <  . 
)rder,(2}  \i\h^re  fi^ignees  of  a  defendant  have  be»  bmugbt  /  And'oosti 
)efi>re  the.  Court  by  supplemental  bill,  they  will  be;  liable  to  ,**^"^' .  1 
he  coata  of  the  whole  cause  if  they  improperly  resist  .the 
)Iainiiff'4^.  demand:  but  in  a  case  where  the  plaiiitifi*  had , 
oade  no  applicatiQu  to  them  before  filing  the  supplemental ;  // 

»iUi  the*  Court  did  not  give  costs  against  tbemt.(3)  ... 


In  actions  at  Ixvm^  also,  though  the  bankruptcy  of  the  In 
laintifi*  after  action  brought  is  strictly  no  absolute  abater        "^^ 
ent  of  the  suit  (4),  and  the  action  has  been  occasionally  the  bankr 
^rmitied  to  be  continued  by  the  assignees  in  the  name  ^^^  ^^ 
'  the  bankrupt, — yet  this  must  now  be  taken,  subject  to 
e  right  of  the  defendant  to  plead  the  bankruptcy  in  bar; 
r  where  a  defendant  has  a  day  in  court  to  plead,  and  the 
eans  likewise  of  pleading  the  plaintiff's  bankruptcy,  the 
3urt  cannot  refuse  to  give  effect  to  a  legal  defence,  of 
IS   nature.  (5)     And  such  a  plea  may  be  pleaded  even 

J)  nammnt  t.  BuUer,  1  C.  B.       (5)  WhUcomby.  ilfific^,5MBd. 

J46.  91« 

s)  RmucU  ▼.  Shmrpy  1  Ves.  &  (4)  B^iinm  v.  MmOeU^  srWils. 

SOD.     The  *  reanon  assigned  by  358.   Hewitt  v.  Mantel/^  ibid.  579. 

r^istrar  in  this  case  is'  bad,  Kretchman  v.  Beyer y  1  T.  R.  463. 

ugh  the  rule  of  practice  was  IVaugh  ▼.  Auttin,  3  T.  R.  437. 

rect ;  for  it  has  been  sufficiently  (5)  Kinnear  v.  TatTontf  1  sEast, 

wn  that   the  bankruptcy  of  a  622.    Barnes'  v.  Maton,  cit.  ibid. 

:y  h  in  equity  no  abatement,  of  651.    Biggs  v.  Cox^  4  B.  &C.  92o. 
suit. 

3c 


754  Ef'iTKGT  ot  PRcno^i  Actions.         [Ctl.  18. 

after  tlie  last  eootiniiAtiee^    Where  the  defaidafit^  htlwcw, 
has  no  day  in  Court  to  (4ead  the  bankmptqr  in  bar,  there 
it  will  not  opemte  in  abatement  of  the  soit;  as  when  the 
plaintiff  obtained  interlocutory  jodgment  before  hia 
niptcy,  the  action  was  held  properly  to  proceed  In  hia 
during  die  execution  of  the  writ  of  inquiry,  and  tmtfl  find 
judgment— on  the  ground,  that  after  the  award  of  the  writ 
of  inquiry,  dte  defendant  could  not  afterwards  {dead  ibj 
Wheretlie  thing  to  the  action.  (1 )    In  a&early  csBe  in  the  books  en 
g?^^   this  aul^ect,  where  the  plaintiff  became  bankrupt  after  be 
the  iMnk-    bad  recovered  by  mrefxdaif  the  Court  ordered  the  t^tatk 
^^^^  matter  to  be  entered,  to  entitle  his  assignees  to  the  bcneb 
of  the  Judgment  on  the  a:/ •  /a^  without  iHriagim  a  nev 
Where       srf.  /k.  (S2)    And  in  one  case,  where  the  parlks  w««  st 
^1^^^  issuer  and  notice  of  trial  had  be«i  given,  and  the  piahliff 
issue.         before  trial  became  a  bankrupt,  the  Court  upoa  SMliaD 
permttled  the  trial  to  go  on  in  the  name  of  the  baalbfifA, 
upon  the  assignees  undertaking  to  pay  the  coats  of  aai^  in 
case  a  verdict  should  be  given  for  the  defendant.  (9) 


Asdsnees  But  the  safest  course  appears  to  be — when  the  addfli  b 

brins  a  commenced  by  the  bankrupt  previous  to  his  bankmpCcy, 

CMh  and  is  in  such  a  stage  of  proceeding  as  will  enable  tiie  de» 

action.  fendant  to  plead  the  bankruptcy  in  bar— that  the 


should  not  continue  the  proceedings  in  the  nalne  of  the 
bankrupt,  but  bring  a  fresh  action  (4)  in  their  own  naaies; 
for,  if  the  defendant  pleads  the  bankruptcy,  the  ptea  wiD 
be  good,  notwithstanding  the  plaintiff  replies,  that  llie  pro* 
ceedings  are  continued  by  tlie  assignees  in  the  name  of  the 
plaintiff  for  the  use  and  benefit  of  the  plaintiff^s 
After judg-  and  not  for  the  use  of  the  plamtiff.  (5)    After 


■?*°^^     however,  whether  interlocutory  (6)  or  final,  the 

may  pro-     may  make  ihemuh^  parties  to  die  recotd,  by  anag  art  a 

(1)  BUfiiiu  Y.  ifdmUeU.  BeunU  {A)  AametYnMaim^A.xiEm, 

V.  same^  supra;  but  Bee  Momk  v.  6BU 

itfomf,  Ventr.  IdS.  (5)  JKSnaMr v.  tSmmd^  istm, 

SJ  Plummer  ▼.  Lee^  B  Mod.  88.  6St4. 

at)  Priddie  v.  7%omai,  dted,  (6)  Pet  WHaiot  C  J.  a  Wik 

sWib.S7S.  575.    Krtichmm  v.  S€yer,  1  T. 

R.  465. 
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sdre  facias  ad  inquirendum^  or  quare  executionem  ncn^  as  the  ceed  hy 
case  may  be;  but  they  cannot  do  this  in  any  intermediate  '^•/^'' 
stage  of  the  proceedings.  (1)     Nor  where  a  pIainti£F  even  ^^^^^ 
recovers  jadgoient — yet  if  the  defendant  brings  a  writ  of  fendant 
error  which  is  duly  issued,  allowed,  and  served  before  the  ^?j^^ 
pJaiDoff's  bankruptcy  —  can  the  assignees  sue  out  a  sctre  error. 
facias  on  the  judgment ;  for  it  would  be  bad,  either  as  a 
scire  facias  quare  executionem  non^  or  as  a  sci.fa.  to  compel 
an  assignment  of  errors;  as,  in  the  first  case,  it  would 
appear  (from  the  recital  in  the  sci.  Ja.)  that  a  writ  of  error 
was  depending,  — and  in  the  last,  (independently  of  such 
recital,)  there  would  have  been  a  proceeding  since  the  judg- 
ment (2)    But  the  assignees  may  sue  out  a  sci.  feu  on  the 
recognizance  against  the  bail;  in  which  they  should  state, 
that  an  assignment  was  duly  made  to  them  of  the  bank- 
rupt's estate  and  efl^ts ;  though  this  omission  can  only  be 
taken  advantage  of  on  special  demurrer.  (S)    And  where  a  ^^^^^ 
plaintiff  after  judgment  became  a  bankrupt,  and  afterwards  levies  t£e 
med  out  execution,  and  the  mon^  was  levied  by  the  sheriff  money 
md  brought  into  Court,  —  the  Court  in  this  case  refused,  executidn 
gwi  motion  of  the  assignees,  to  order  the  money  to  be  a^r  the 
^d  to  them  —  but  consented  to  detain  it,  that  the  as-  ruptcy 
ignees  might  take  out  a  scire  facias  against  the  defendant 
)  try  the  bankruptcy.  (4)    In  another  case,  however,*  (as 
e  have  already  seen)  where  the  plaintiff  had  judgment  on 
scire  Jbciass  the  Court,  upon  motion,  dispensed  with  a 
esh  sci»  j(&,  (S) 

Where  a  defmdant  became  bankrupt  after  .the  issuing  Where  a 
d  erocutton  oSeiJufa^  but  before  the  sale  of  the  goods  ^^^^^ 
ien  ttDder  it,  and  there  was  a  variance  between  the jf.  ffiu  bankrupt 
d  the  judgment, — the  Court  of  King's  Bench  refused  f^f^^ 
aUow  dige  plaintiff  to  amend  the^.^fiuj  to  make.it  con-  ^/T^T 
mabia  Xo  the  judgment  (6) 

1)  Per  BuUer  J.  l  T.R.  463.  ^  (5)  PUmer  v.  I^a,  5  Mo<L  S8  ; 

2)  Ibid.  ante,  754. 

5)  Fletcher  v.  Pog^on^  3  B.&C.        (6)  Bunt  v.  Poiman,  4  M.  &  S. 

339.;  and  see  Paris  v.  Wilkmton, 
0  Jlio^A-v.  AfomfyVentr.  193.    8  T.R.  153.  ,    ,  • 

od.  93. 

CL.  I.  *  3  c  2 
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CHAP.  XIX. 

9F  THE  EVIDENCE  REQUIRED  TO  SUPPORT  THE  COMMISSION 
IN  ACTIONS  BY,  OR  AGAINST,  ASSIGNEES. 

Section  1.  fVhere  Notice  i$  given  to  divide  ike  Cam' 

missiofi. 
2.  Where  a  Party  is  not  entitied  to  gioe  smdk 

Notice* 
3«  Where  no  Notice  is  given. 
4.  Where  no  Proof  qf  the  Title  qf  the  Jssignea 

is  necessary* 
*  S.  As  to  the  Admissibility  ^  the  DeposUims  and 

Proceedings  under  the  Commission* 
6.  Of  the  Competent^  of  the  Bankn^  amd 

Wi^  as  Witnesses* 
7«  Of  the  Competency  of  Creditors. 

Kormer       {t  was  formerly  necessary  in  all  actions,  where  die 

[^'^f^f  *"  signees  ettlier  as  plaintifis  or  defendants  claimed  prap 

upon  the     sndier  the  bankrupt,  to  prove  strictly  the  three 

*"*^  10  support  the  commission,  viz.  the  trading  the  aet  cf 

bankruptcy,  and  the  petitbning  creditor's  debt  —  as  veD 

as  that  the  commission  was  r^^idarly  issued,  and 

signment  duly  executed.    Upon  fidlure  in  proving 

of  these  matters^  (the  proof  of  which  adds 

to  the  C08&  of  an  action,  and  is  often  diflknilt  to  be 

Mished  by  strict  rules  of  evidenee)  the  assignees  were 

suited,  and  thus  frequently  prevented  from  leooveriag  a 

just  debt  due  to  the  bankrupts  estate.   To  provide  in 

measure  for  this  evil,  the  49  G.  3.  cl21.  s.l0,  11. 

that  the  commission  and  proceedings  should  be  endenoe 
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of  the  petitioning  creditor's  debt,  the  trading,  and  act  of 
bankruptcy,  unless  the  other  par^  gave  notice  of  his 
intention  to  dispute  them.    But  this,  it  sqfsms,  did  not 
afibrd  an  eflectual  check  to  the  vexatious  defence  so  fre- 
quently set  up  to  actions  brought  by  assignees,  notwith<* 
standbg  the  defendant  was  liable  to  pay  the  costs  of 
forcing  them  to  prove  these  several  matters  on  tlie  trial. 
The  Iqpslature  has,  therefore,  now  thought  it  expedient  to 
enact,  Uiat  in  certain  cases  no  such  proqf  shall  be  required 
from  the  assignees ;  and  id  others,  that  the  deposUums  of 
these  matters  before  the  commissioners  shall  be  candmive 
evidence;  confining^  in  reality,  the  former  general  obligation 
of  proof  under  the  old  system,  to  what  may  now  be  consi« 
dered  as  excepted  cases  under  the  new. 

Thus  by  section  90.  of  the  new  act*  it  is  declared,  that  in  EiiactiDent 
any  action  by  or  agidnstan  assignee -or  any  commissioner  "^^ 
or  person  acting  under  the  warrant  of  the  commissioners,  tentioo  to 
foranythuiir  done  as  such  commissioner,  or  under  such  *«ptttedio 
warrant  —  no  proof  shall  be  required  at  the  trial  of  the  non  in 
petitioning  creditof^s  debt^  the  tradings  or  act  of  bankruptcy^  actbm. 
unless  the  other  party  in  such  action  shall  (if  defendant, 
at  or  before  pleading — and,  if  plainti£^  before  the  issue 
joined)  give  notice  in  writing  to  such  assignee,  com- 
missioner, or  other  person,  that  he  intends  to  dispute 
;ome  and  which  of  such  matters.    And  the  pacty^  giving 
notice  renders  himself  liable  to  the  costs  occasioned  by  it, 
f  the  disputed  matter  is  proved  by  the  other  party  iipon 
he  trial. 

By  section  91.,  also,  a  similar  provision  is  made  as  to  In  suits  in 
uits  in  equity  by  or  against  the  assignees^  unless  the  ^^^* 
arty  in  the  suit  shall,  within  ten  d^ys  after  rejoinder, 
ive  notice  in  writing  to  the  assignees  of  his  intention  to 
ispute ;  in  which  case,  if  the  assignees  shall  prove  the 
latter  so  disputed,  the  costs  occasioned  by  the  notice  are, 
the  discretion  of  the  Court,  to  be  paid  by  the  party 

ving  it. 

3  c  5 
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DiAnnn       These  two  clauses,  it  will  be  perceiTed,  are  not  (like 
^g^^  those  in  the  former  statute  (1) )  confined  to  acdoQS  and 
suits  by  or  against  the  assignees — bat  extend  to  those  sgsinst 
the  commissioners^  or  amf  person  acHng  under  Hem,    There 
is,  also,  a  material  diffsrence  in  the  enactments;  tfaefamer 
statute  providing,  that  in  case  of  no  notice  bong  givait 
**  the  commission^  and  the  proceeding  of  the  commssmm 
tmder  the  same^  shall  be  evidence  to  be  recehef^  of  the  peti- 
tioning creditor's  debt,  the  trading,  and  act  of  bankmptey— 
while  the  present  statute  declares,  that  ^  no  proof  sfasli  be 
required  at  the  trial**  of  those  matters. 
Whc«  de-       But  when  the  assignees  sue  for  a  debt  or  demand  fa 
^J^^"*     which  the  bankrupt  might  himself  have  sued,  the  presoit 
clunre       statute  takes  away  from  the  defendant  all  poaxr  whatew 
^^^^1^^'    of  contesting  those  proceedings  after  a  certain  period  al- 
lowed the  bankrupt  to  dispute  the  validly  of  the  commis- 
sion ;  for  by  section  92.  it  is  declared,  that  if  the  badknpt 
shall  not  (if  he  be  within  die  United  Kingdom  at  tbc 
issuing  of  the  commissi(»i)  within  two  calendar  montbs 
after  die  adjudication— -or  (if  out  of  the  Idngdom)  tbeo 
within  twelve  calendar  months — give  notice  of  his  iDtait 
to  dispute  the  comnussion,  and  proceed  therdn  with  doe 
diligence,  the  depositions  taken  before  the  oommissiooeB 
of  the  petitioning  creditor's  dcl)t,  the  trading  and  set  of 
bankruptcy,  shall  be  conclusive  evidence  of  the  mtten 
(herein  respectively  contioned  in  all  actions  or  suits  biM^ 
by  the  assignees  for  any  debt  or  demand,  for  which  tke 
Iwnkrupt  might  have  sustiuned  any  action  or  suit. 

In  treating  of  tiiese  several  enactments,  it  is  pn^Msed  to 
consider,  Jlrstf  the  evidence  necessary  to  be  adduoed  \f 
tfie  assignees  where  the  defendant  is  entitied  to  gin^  fti 
does  give,  due  notice  to  dispute  the  petitioning  crediloi'* 
debt,  or  any  of  the  other  requisites  to  support  the  oooh 
mission. 

Secondfyj  Where  the  defendant  is  not  entitied  to  gwc 
such  notice. 

(1)  49  G.  3.  C  181.  ft.  10,  11. 
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TW^  Where  no  notice  has  been  fpvea  by  hhn. 

And  la$tfy^  to  consider  those  cases,  where  the  defendant  luf 
by  bis  own  acts^  wholly  estopped  from  dispuUng  the  title  of 
the  assignees. 


Section  I. 

fV^re  ike  Defwhni  is  entitled  to  give,  and  does  give  Notice 

to  dispute  the  Commission. 

In  all  actions  brought  by  the  assignees  for  any  debt  or  I^ilereiicp 
demand,  for  which  the  bankrupt  might  himself  have  sued  if  he  2L?if^ 
bad  not  been  bankrupt,  the  defendant  will  only  be  entitled  mited  U>v^ 
to  give  notice  to  dispute  the  commission  within  the  same  S^^"S 
periods,  as  those  allowed  the  bankrupt  for  the  same  pur- 
pose ;  in  other  actions^  the  defendant  may  use  his  own  dis* 
cretion  in  giving  such  notice;  but  he  does  so  in  each  case  at 
the  hazard  of  costs.    The  defendant,  however,  can  only  give 
notice  in  actions  where  the  assignees^  or  commissioners^  or  the 
persons  acting  under  their  warranty  are  parties  to  the  action. 
For  in  an  action  between  third  persons^  if  the  validity  of  a  No  notice 

commission  of  bankruptcy  comes  incidentally  into  question  ^^ 

•  0Teo  m  Ml 

as  a  ground  of  defence,  it  must  be  regularly  proved  in  the  action  be- 

former  inanner  required  by  law.  (1)    But  the  statute  is  not  ^®J° 

limited  to  cases  where  the  assignees,  or  the  commissioners,  jon#.  ^^'^ 

ire  named  as  such  upon  the  record ;  but  extends  to  actions^ 

nrhere  the  opposite  party  knows  that  they  make  out  their 

itle^  or  their  justification  (as  the  case  may  be),  under  the 

x>minission«  (2)    For  before  the  former  statute,  though  the 

issignees  might  not  have  stated  themselves  to  be  such  in 

be  declaration,  yet  if  they  had  no  title  to  recover,  except 

s  assignees^  they  were  held  bound  to  prove  the  petitioning 

reditor^s  debt,  &nd  the  other  requisites  to  support  the 

(1)  Jkje  V.  jLtttoii,  4  Taunt.  741.       (S)  l^moHdtv,KrMi,sCamp. 

951.    Rowe  V.  LanI,  Oow.  S4 

3  C  4 
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Wkertmo*  oovntnisston.  (1)    The  statute,  also,  is  not  confined  U>  the 
_£_*  *  case  where  the  assignees  are  the  only  defendants  on  the  xe- 
Ebtmay     cord;  for  if  there  are  other  co-defendants  who  justify  ts 
J5^^  their  servants,  the  statute  equally  applies.  (2) 
Go-defe&d-       As  to  the  time  of  giving  the  notice,  —  the  statute^  it  will 
'^^    ^      be  observed,  in  actions  at  law,  requires  the  notice  on  die 
of  dviSr^  part  of  the  plaintiff'  to  be  pven  before  issue  joined.    A 
notice.        notice,  therefore^  delivered  at  the  time  of  delivering  the 
Where       issue  with  notice  of  trial,  is  clearly  suflSdent.  (S)    llie 
S2l#  to  *    "o^*ce  by  the  defendant  being  required  to  be  given  at  or 
^e  no-      before  pleading,  —  if  he  has  therefore  omitted  to  give  notice 
£^h       before  pleadingy  and  means  to  dispute  the  several  matters 
intending    above  specified,  the  regular  course  is  to  apply  to  the 
to  dispute.  Court  for  leave  to  withdraw  his  plea,  and  plead  de  nom 
with  such  notice ;   the  last  plea  will  then  be  considered  the 
plea  of  the  party  to  all  purposes,  and  on  notice  given  at  the 
time  of  pleading,  it  will  be  a  sufficient  compliance  with  the 
statute.  (4)     But,  without  an  implication  to  the  Court,  he 
cannot  regularly  withdraw  a  plea  once  pleaded,  and  ddiver 
it  again  with  a  notice^  though  the  time  for  pleading  has  not 
even  expired.  (5)     So  in  a  suit  in  equity,  the  defendsot 
has  (by  analogy  to  the  practice  at  law)  been  permitted  to 
withdraw  his  rejoinder,  and  rejoin  de  novo  lor  the  purpose 
of  giving  notice ;  but  the  Court  require  from  him  an  affi- 
davit, that  (according  to  his  information  and  belief)  it  k 
essential  to   the  justice  of  the  case.  (6)     But^  as  this  is 
merely  an  indulgence  to  the  defendant, — in  a  jamtl^  cast 
where  the  witness  to  the  act  of  bankruptcy  was  dead,  the 
permission  was  only  granted,  upon  terms  of  admitting  tbe 
deposition  of  the  deceased  witness.  (7) 

(1)  Cowp.570.  /  Radmore  v.  Ginddy  W^gbCv.so. 

^2)  Gilman  t.  Coumt^  2  Star.  Gardner  v.  Slmdk,  e  Mooie^  46S. 
182.^  (5)  PooU  ▼.  BeUy  1  ^ar.  5SS. 

(3)  Richmondy.Heapy^ACBmi^        (6)  Berkt  v.  ff^«s  l^*^^ 
907.  281* 

(4)  Wtttock  V.  SnM,  2  Camp.        (7).  Bridtwooi  v.  Jlifer,  1  Me- 
184.    ClarkMon  s,Dooddty\b\A.Tk,    riv.6. 

Decharme  v.  Lane,  2  Camp.  324. 
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With  respect  to  die  «mce  of  die  iio&»---8eiT]€e  on  t^  Whepeno^' 
assignees  in  person  is  not  necessary,  a  delivery  of  the  notice       ff"^^^ ' 
to  their  attorney  being  the  best  for  all  practical  purposes^'  Asftato 
and  being  also  the  proper  mode  of  service ;  for  leaving  p|!^f^ 
it  with  a  servant  at  the  dweUing-honse  even  of  the  assignee  notice. 
is  not  a  good  service.  (1)  In  a  suit  in  equity,  service  of  the 
notice  may  be  proved  by  affidavit  upon  the  hearing  of 
the  cause.  (3)    The  notice  on  the  part  of  the  defendant  is 
not  to  be  considered  as  part  of  his  evidence  in  the  cause, 
but  should  be  proved  at  the  beginning  of  the  trial ;  and  as 
soon  as  the  commission  and  proceedings  are  produced  by 
the  plaintiff,  the  Court  will  then  immediately  compel  the 
latter  to  support  the  commission,  in  the  same  manner  as 
he  was  formerly  obliged  to  do,  viz*  by  strict  proof  of  the 
petitioning  creditor's  debt,  and  the  other  requisites*  (S) 

With  respect  to  proof  of  the  petitioning  creditor's  debt^  AstopitMf 
(as  to  the  validity  of  which  the  reader  is  referred  to  a  former  ^^.^  P^ ' 

*^  ti  tinning 

chapter  (4) ) — it  must  be  proved,  in  the  first  place,  to  have  credit?* 
been  contract^  junior  to  some  act  of  bankruptcy  commit-  ^^^ 
ted  by  the  bankrupt  (5) ;  and  it  requires  also  to  be  substan« 
:iated  by  the  same  kind  of  evidence,  as  would  be  required 
n  on  action  by  the  creditor  against  the  bankrupt  himself. 
Therefore^  where  the  debt  arose  upon  a  Ixmd,  an  acknow*  Where  oa 
edgment  of  the  bankrupt  to  a  witness,  that  he  owed  the  ^  ^'^^ 
lebt  upon  which  the  commission  was  sued  out,  will  not  sn- 
lersede  the  necessity  of  calling  the  subscribing  witness.  (6) 
lo,  if  the  debt  of  the  petitioning  creditor  is  on  a  bill  of  ex-*'  Bill  of 
hange,  drawn  by  the  bankrupt  and  indorsed  by.  hun  to  exchange. 
le  petitioning  creditor — besides  adducing  evidence  that  it 
as  indorsed  before  the  commission — it  will  be  necessary, 
I   order  to  prove  the  debt,  to  go  regularly  through  the 
veral  proofs  required  in  an  acdon  by  an  indorsee  against 

C 1 )    Howard    ▼.    Ram^ttam,  (4)  See  ante,  Ch.  IV. 

Taunt.  536.  (5)  See  Sectkm  19.    Ex  parte 

(Q)  Section  91.  JVainman,  C.  B.  L.  25. 

[3)  IJecharme  V,  Lane,  2  Camp.  (6)  Abbolt  v.  Piumbe,   1  Doug. 

4.  216. 
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Pelilfmki§  the  dnmet.  Eor  iiiftanoe»  it  mmt  be  shoMrn  that  Ac 
^^l^bu*  dniircr  had  suffioknt  notice  of  the  dishoooor  of  the  bill, 
■  '  "I  or  th«|t  tl^  notioe  of  the  dishonoor  wnSf  under  the  dicom- 
9taBQee  of  the  ca»e»  diqKiised  with.  Aod^  for  this  pmpoH^ 
an  mdmovledgment  by  the  banknipt  (the  drawer)  in  a  «»- 
venation  between  him  and  the  petitioning  creditor  (die  in- 
doEiee  or  psjce)'^ that  the  bill  would  not  b^  paid,  but  woaU 

eome  back  to  himr— hqs  haen  deemed  anffici^t  efidcDoei 

although  the  acknowledgment  waf  made  f^cr  the  ux(\) 

Promi»-      of  bankruptcy.    So^  the  date  of  a  promtnqrj  note^  wUob 

8ory  note.   ^^^  relied  on  aa  the  petitioniipg  creditor's  ddbt^  (where  tk 

note  wee  made  by  the  banknqptpnar  to  the  i|Ci  of  hank* 

mptqr)  has  been  oonsidered  aa  presuBqpdve  o^rideaoe  tbt 

the  note  existed  befi»re  the  act  (8)**^  though  in  this  one  it 

was  he^dy  that  po  declaration  of  the  banknipt  suisiqiMi  to 

his  bankrupt^  would  be  admissible  in  evidence  to  prove  it 

IM^f     Bqt  where  the  petitioning  creditor  had,  e^xm  an  appli- 

^^^*       oatipn  for  a  loai^  frdm  a  bankrupt,  delivered  to  him  a 

check  on  hia  bankers  for  100A»  which  check  had  gel  back 

a^iin  to  the  handa  of  the  petitioning  creditor,  as  if  satii- 

fied,  but  be  was  unable  to  give  positive  proof  that  the 

<^eck  w^  actuate  paidf  —  the  cbeqk  of  itself  was  in  diis 

CRse  held  not  ^offlcieqt  evidence  of  a  petitiooiqg  oeditor's 

4Uxq>t.      debt*  (S)    SOf  where  the  proof  of  the  debt  re$ts  perdf 

bTufwheie  ^^^  ^  priwfd/oci^  evidence  of  the  acceptance  of  »  biB 

notice  to    of  exchange  by  the  bankrupt,  and  the  defendant  giva 

P^2d^«    Ae  a^ffignees  notice  to  prove  the  cMsideratioo,  it  will 

atioiv        be  advisable  for  them  to  do  so  i  for,  though  a  pisiiaiff 

gfuerally  is  not  bound  to  prove  the  considoration  fer  tb 

defendant's  acceptana9»  yat  if  there  are  circumstaooes  of 

suspicion  as  to  the  consideration,  and  the  plaintiff  btf 

notice  that  be  will  be  required  to  prove  it,  the  jeiy  tov 

pronounce  the  debt  collusive  though  no  direct  evideooe  is 

given  to  impeach  the  acceptance;  for  they  have  a ligbtto 

(0  £rett  ▼,  Lcveil,  l^East^SU.        (5)  Bieasiy  v.  Crosdty,  2  Or- 
W  Toyfor  ¥.  Kmiock,   1  Star.    riM.ftP.2l5. 
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require,  from  the  aspect  of  the  whole  tmnsaetioii,  something  y^wiwh 
to  corroborate  the  primijkcie  proof  of  hi|iid-writiAgi(l)  *^^^^ 
And  where  the  petitionhig  creditor  is  the  indorsed  of  a 
bill  (xt  note,  the  date  of  the  instrument  theo  afibrds  no 
presumption  as  to  the  commencement  of  the  debt;  bat  tbe 
actual  time  of  the  iQdorsement  in  this  case  is  material^  and 
ought  to  be  satisfactorily  proved.  (2) 

An  acknowledgment  by  the  bankrupt,  that  he  owed  the  As  to  ac- 
petitioning  creditor  1002.  before  the  act  of  bankruptcy'^  m^Toffe 
though  such  acknowledgment  might  be  made  oh  the  very  debt  by  the 
day  the  act  of  bankruptcy  was  committedi  or  indeed  at  ''^'^'^^P^ 
any  time  before  the  suing  out  of  the  commission-^  was  held 
by  Lord  Kenyon  sufficient  evidence  of  the  existence  of 
die  debt  (8)  But  this  position,  as  well  indeed  as  the  case 
of  Brett  V.  Leveit^  appears  to  be  considerably  shaken  by 
subsequent  decisions;  in  which  the  rule  seem^  to  be  laid 
down,  that  declarations  or  admissions  made  by  the  bank** 
rupt  after  the  act  of  bankruptcy,  are  not  admissible  evi^ 
ience  on  the  part  of  the  assignees  in  support  of  the  com- 
nission.  (4)  And  where,  on  an  indictment  against  a  bank« 
-upt,  the  petitioning  creditor's  debt  was  alleged  to  be  due 
o  A.,  B.,  and  C,  surviving  executors  of  D., — it  was  ruled 
o  be  necessary  (besides  proving  them  to  be  executors) 
o  show,  that  diey  all  assented  to  act  in  discharge  of  the 
rust — apd  that  a  general  admission  by  the  bankrupt  of  « 
[ebt  due  to  the  executors  of  D.,  would  not  supply  the 
efect  (5)  But,  as  the  bankrupt's  declarations  before  the 
ct  of  bankruptcy  are  admissible  evidence  in  support  of 
le  petitioning  creditor's  debt,  so  they  are  likewise  evi- 
ence  to  disprove  it.  Thus,  in  an  action  by  the  assigneea 
^inst  the  sheriff  the  bankrupt's  declarations  before  the 
udkruptcy-^showing  that  the  commission  had  been  founded 

O')  A^aAamv.George^nPncef  WatU   v.    Tkarp^   I  Camp.  376. 

3.  Taylor    ▼.   Kiniock,    1  Star,  176. 

C2)  JUfse  ▼.  R^wcroftt  SCtunp.  SmaUiwnbe  y.  Bru^es^  IsPri.  136 

S,  Sanderson  v.  Litfbrea^  1  Carring, 

C3)  Zknalom  v.  Crou^  1  Esp..l68.  46. 

14)  Robgon  V.  Kempt  4£sp.  335.  (5)  Roie  ▼.  Barnes,  1  Star.  845. 
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between  himself  and  the  petkioning  creator 
to  create  an  a[^>arent  petitioning  creditor's  debt — are  re- 
cdrable  in  evidence  against  the  assignees,  tbougb  the 
petitioning  creditor  was  not  one  of  the  assignees  niMler 
die  commission.  (I) 

An  entry  in  the  bankrupts  books  (2)»  or  an  acooont 
signed  by  the  bankrupt— in  either  of  which  be  charges  hin- 
self  with  a  balance  brought  over  on  a  day  be/ore  the  haak- 
ruptcy — will  be  admissible  evidence  of  the  deb^  provided  it 
is.  shown,  that  the  entry  was  madef  or  the  account  oSbord^ 
by  the  bankrupt  befitre  the  banhrt^^;  but  this  most  be 
proved  by  extrinsic  evidence^  and  independent  of  the 
writing.  (S)  It  will  not,  however,  in  any  case  be  abscdntdj 
necessary  to  prove,  that  the  ddi>t  continued  from  the  pe* 
nod  when  it  was  so  admitted,  down  to  the  time  of  the 
bankruptqr;  for  when  it  is  shown  to  have  once  existed 
prior  to  the  act,  its  continuance  will  be  presumed.  (4)  Bat 
where  it  was  necessaiy  to  prove  a  good  petitioning  cre- 
ditor's d^t  on  the  20th  Jlfoy,  -^it  was  held  not  sufficient  to 
show,  that  on  the  20th  January  preceding  a  sum  of  700L 
was  due  from  the  bankrupt — there  being  subsequad  rmsfi^ 
and  payments  and  other  continuing  transactions,  between 
the  petitioning  cr^itor  and  the  bankrupt ;  for  after  a  period 
of  three  months  it  was  considered  impossible  to  say,  imdcr 
these  ciroumstanoes,  whether  10002.  or  SL  was  really  dofr  (5) 
'  Where  a  petitioning  creditor's  debt  was  to  be  piofcd,  by 
a  deed  of  reference  between  himself  and  other  penoos 
(with  whom  he  had  been  in  partnership^  and  one  of  whom 
was  the  bankrupt)  of  all  accounts  between  them,  or  aBf 
two  of  them,  and  also  by  an  award  of  a  sqiarate  ddbt  of 
above  lOOf.  due  from  the  bankrupt  to  the  petidoning  oe- 
ditbr ;— -it  was  held,  that  it  was  not  sufficient  to  prove  the 


(l]7^lbiiiyM0fiv. 
S36.  a  Moore,  376. 

(9)  J5[ioery.i'rr<loli,  Rep.  temp. 
Hard.  376.  WatU  v.  T%orf€^ 
Mipnu 


fCfySTauat.        (3)  Ko»t  v.  Cun^Um,  4l^w«. 
56a 


(4)  Jachm  V.  Irwm^  sOiiip, 

(5)  Grcdey  v. 


&  P.  48. 
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execution  of  the  deed  by  the  petitioning  creditor  and  the    ^f^  «<^ 

bankrupt,  without  proving  also  the  execution  of  it  by  the  ^^^"^ 

other  partners^  by  whom  it  appeared  on  the  fiu^e  of  it  to  have 

been  executed :  for  that  the  consideration  of  each  to  execute 

his  own  submission  was  the  submission  of  all  the  others;. 

and  without  proof  of  that^  the  arbitrators  had  no  authority 

to  make  their  award  between  any  of  the  parties.  (1 ) 

Where  the  action  is  between  third  parlies^  but  the  DeclaniF 
assignees  are  virtually  parties  to  the  suit — as  in  an  action  ^^^^il,^ 
by  a  third  person  against  a  sheriff  for  a  false  return  of  aneditor. 
nulla  bonoj  which  the  assignees  give  instructions  to  defend, 
on  the  ground  that  at  the  time  of  the  levy  the  party  was  a 
bankrapt-^a  declaration  by  the  petitioning  creditor  (who 
was  also  in  thb  case  one  of  the  assignees)  made  even  subse^ 
queni  to  the  suing  out  of  the  commission^  that  the  bankrupt 
did  not  in  fact  owe  him  lOCtf.,  has  been  held  admissible 
evidence  of  there  being  no  petitioning  creditor's  debt  to 
support  the  commission ;  on  the  ground  that,  though  the 
petitioning  creditor  once  swore  to  the  existence  of  a 
debt  of  100/.,  he  might,  upon  a  further  investigation  of 
the  accounts,  have  found  that  he  was  mistaken.  (2)  And 
in  a  similar  case,  where  the  petitioning  creditor  was  not 
one  of  the  assignees.  Sir  J.  Mansfield  said,  ^*  he  had 
no  doubt  that  the  admission  of  a  petitioning,  creditor, 
as.  to  any. fact  respecting  his  debt,  was  good  evidence 
igrauist  the  debt"  (3)  These  decisions  are,  however,  con- 
:rary  to  the  principle  laid  down  by  Lord  Eldon  in  several 
rases,  viz.  that  the  petitioning  creditor  is  pledged  to  the 
validity  of  the  commission,  and  ought  not  to  be  permitted 
o  controvert  a  proceeding  which  originates  from  him- 
elf  (4);  and  they  are  also  inconsistent  with  another  case  in 
he  Common  Pleas,  where  it  was  held  that  the  petitioning 
reditor  was  estopped,  by  his  affidavit  of  debt  on  suing  out 


(I)  Aniram  v.  Ckaee^  15  East,  Harmer  v.  Daou^  1  Moore^SOO. 
09.  .  contra. 

(3)  Uowiien  v.  Fawle^  4  Camp.  (4)  Ex  parte  Glotsop,  S  Boie, 
3.  586.    Ex  parte  Jackaon^  ibid.  188. 

<3)  Young  V.  Smithy  6  Enp.  121.    Ex  parte  Grtnef,  1 0.  &  J.  86.  . 


THIfti^.    the  tomini8skN%  finom  cdntendiog  lAennrdk  ikittheddic 

wtas  ili8u£BcieQt  to  support  it  (1)    And  thotigh  MUe  d 

ibese  cases  appear  to  hare  been  decided  da  die  principle 
of  estoppel,  and  others  on  tiiat  of  the  eompelcocy  of  t 
witness,  it  doe^  really  seem  idipossiUe  to  noBOok  tk 
decisions. 

Aitttjrbdf  With  respect  to  th«  differtet  trades  Md  odiiiigi,  «bicii 
otitadkg.  ^  nomine  render  a  man  liable  to  be  Bilide  a  banknfty  td 
the  difierent  acts  which  constitote  in  bw  a  iradif^f  the  iwiff 
Is  referred  to  a  former  chapter,  (2)  It  may  siJiod  hat  to 
observe^  that  where  particular  employni«its  or  oaHingi  vt 
not  specified  in  the  statute^  the  general  deacripdoB  in  hof 
persons  liable  to  become  bankrtiptCMnnot  be  sari  Aitlji^ 
there  be  proved  acts  both  of  il^ing  md  sdUfi^{%\  or  of 
buying  and  letting  for  hire — except,  indeed,  whtfe  tk 
trading  songht  to  be  eMablished  is  by  any  of  die  aei 
^general  modes  of  trading  specified  in  the  statute— anI^*^ 
the  using  the  trade  of  merchandixe  by  way  of  wmrisMSh 
or  by  the  itporknutfoUp  rf  gpodi  at  oommodiiies'^fa  «ktt 
case,  both  the  acts  of  buying  add  selling,  <xr  ef  baying  ail 
letting  for  hire,  may  be  held  unnecessary  to  be  profcd.  Aid 
whether  a  person  of  a  particular  descriptidn  btt itsedtk 
trade  of  mercfaandize,  in  the  sense  whicb  th^  kgidtfoe  his 
aflSated  to  the  term — cmt  whether  a  person  oooe  in  iwk  Ins 
HCtually  ceased  his  trading — IM  both  qtlesti<Mi8  bt  fc 
determination  of  die  judge  upon  the  set^al  Acts  tad  ^ 
the  jury. 
By  a  Where  the  person  belongs  to  a  dasi  whidi  is  iseh'^ 

^^'°^-      by  the  statute^  itf  if  be  is  a  farmer,  (who  may  wlt^ 
standing,  as  we  have  formerly  seen,  be  a  bankn^  dw^l^ 

(1)  Homer  ▼•  Iktmg,  7  Taunt,  olumt  for  the  onkn  htfn^ 

577.  for  goods,  and  not  hem  ^i^ 

(9)Ch8p.IL  with  the  goo(b  hiDKdC  OB  H^ 

(3)  SeeiSMJofiS.  and  LordBI-  being  toppiiBd  by  the  iBHibar » 
lenborough's  judjanent  in  SuHonv,  the  cmtonwr,  wm  hM  not loi^ 
ir««A5r»7EaIt,44S.  atiader.    ^t AUbouM. »f^ 

(4)  Betne the  aewaetySpindn  Lawrence,  9 Ouriiv-  & P* ''^ 
reoiwilig  a  €cmmi9§mn  from  a  aier- 
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not  in  tbe  capa^tlj^  or  dlaliaclel^  of  a  Jiajnir)'-*^ihe  qulistion  Wkereiii^ 
for  the  jury  wOl  h^  whetheb  tb^  acts  of  baying  and  idliilg  ^^e"^ 
were  ineidbnt  to  the  enjoyment  of  the  finrm,  or  were  done 
collatenlly^  And  with  a  view  to  profit  (1)    To  rehire  this 
question)  the  important  coisideratton  will  be^  what  was  the 
natare  of  the  acts  themselves,  and  the  us^  to  which  the 
bought  anicies  were  applied.    The  acts  of  buying  and 
seUing  may  be  sd  frequent  and  so  exten^ye^  as  ^videndy  to 
have  no  reference  to  the  business  difarfAingt  and  may  also 
be  transacted  so  publicly,  and  with  such  a  manner  and  sem- 
blftnoe  of  trafficking,  as  to  show  a  manifest  intention  in  the 
party  to  hold  himself  forth  as  a  general  dealer  in  the  articles 
ik)ugfat  and  sdd.    On  the  other  hand,  they  may  be  only 
occasional  acts,  or  incidental  to  the  occupation  of  the  farm ; 
in  whioh  case,  the  si^position  of  his  being  a  general  deidiir 
in  those  ardclee,  or  of  seckibg  his  livelihood  by  buying  and 
selling  them,  will  be  wholly  n^atived.    Buying,  also,  fbr 
the  express  purpose  of  sdUi^  again  is  not  decisive  of  the 
question,  (though  in  one  oas^  grest  stress  was  laid  upon 
such  evidence  (2) ) ;  for  it  may  be  incidental  to  the  occu- 
pation of  the  ikrm,  and  to  the  fiirihiing  business.    The  true 
question,  indeed,  itill  always  be^  wh^thef  the  farmer  bought 
prith  a  view  to  mak^  a  profit  as  a  trader,  ilidepfedd^tly  of 
he  occupation  of  his  &rm.  (8) 

Under  the  words  ^  Dealer  and  CMpmat^*  cOmtnonly^uSed  Proof 
n  a  commission,  and  the  genefral  statem^t  that  the  banktupt  "°^ 
ot  his  living  by  btn^g  and  settihgy  eVideAoe  inay  be  giVto  «  dealer 
f  AAj  sjpecies  of  trading.  (4)    Thus,  where  such  generid  '^  ^^^ 
ords  Wer6  used  in  a  Commission,  evidence  of  *^  dealihg  hi 
7p^  was  held  admissible,  though  the  commissioh  described 
le  bankrupt  aS  **  a  dealer  in  caiUe!^  (5)    And  an  acknoW«  Acknow- 
dgdient  by  the  bankrupt^  Aat  he  y/rns  in  partnership  vrith  *^^gjJ^y. 

ihip. 

>)    Bartholomew   v.  Skerwood,  409. 

r.  R.  578.  in  note;  Imtsee  Siew  (4)  Ex  parte  Herbtri,  S  Rote^ 

▼.  JKesI?,  sN.R.si.petCliBni-  i4B.  sV.&B.  999.  Bale r.SmaH, 

tJ.  S  a  &  B.  25. 

(5)  2B.&B.S5. 
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fd^  AMMdkras  a  trader,  oon{ded  with  proof  of  his  Iminng^ 
directions  in  the  coDoem,  has  beoi  held  suffident  efidenoe 
to  ooDstitnte  a  trading,  though  no.  express  act  of  bojiif 
and  selling  during  the  partnership^  as  to  Ua,  cooU  be 
established  in  evidence.  (1)  In  a  late  case^  howeter,  a 
Nisi  Priusj  Lord  Chief  Justice  Best  entertained  some 
doubt  as  to  the  correctness  of  this  decision,  thongb  he 
received  the  proo^  giving  the  defendant  leave  to  more  to 
enter  a  nonsuit.  (2) 

Ptoofof  He  next  fact  to  be  proved  is,  that  the  bBntarqJtb 
committed  aa  act  of  bankn^Uy.     The  several  acts  of 


niptcj.  bankruptcy,  some  one  of  which  it  will  be  neoessai;  to 
establish  in  evidence,  have  been  already  enumenitedint 
fiurmer  part  of  this  work.  (3)  The  greater  portkm  of  tlm 
and  indeed  all  those  specified  in  the  Sd  section^  most  be 
**  wUk  intent  to  defeat  or  ddajf  creditors  s**  tberefinv  tbe 
intention  of  the  party  in  doing  the  act,  ttnd  not  tk  cmt- 
quence  of  it,  is  the  criterion  to  determine  wh^er  it  amooDts 
to  an  act  of  bankruptcy  or  not  Thus,  though  no  creditor 
be  in  fact  delayed,  still  the  conduct  of  the  partf  pbiolj 
manifesting  an  intention  to  delay  his  creditors,  will  ooo- 
stitute  a  positive  act  of  bankruptcy  (4>},  which  does  nt 
require  the  intent  to  be  produ<^ve  of  the  eflfect  Tbe 
intention  will  be,  of  course,  more  or  less  af^paren^  aooonl- 
ing  to  the  varying  circumstances  of  each  particabrcBse. 
In  general,  the  previous  conduct  of  the  bankrupt  jodbis 
declarations  at  the  time  of  the  state  of  his  affiiin^  are  ^ 
strongest  indications  of  what  his  motive  is,  in  doiBK  ^ 
su0ering  the  act  insisted  upon  as  an  act  of  baoknipt^* 
And  though  the  delay  of  creditors  was  not  the  ism^^ 
or  principal  object  of  the  par^,  yet  (as  has  been  brfv^ 
remarked  (5) )  if  that  proves  to  be  the  necessaiy  ctmstp^ 
of  his  proceeding,  it  will  be  evidoioe  of  his  inteoly  ^^ 

(1)  Parker  v.  Barker^  1  B.  &  B.  iS)  Chap.  ID. 

9.  5  Moore,  926.  (4)  Ante,  page  4S. 

(9)  Bromley  v.  JTrug,  1  Ryan  &  (5)  See  ante,  pigefS. 
M.  2S8. 
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the  principle  that  every  man  must  be  presumed  to  foresee  Wktre 
and  intend  what  is  the  inevitable  consequence  of  his  own  ^"tlf!^* 
act.  (I) 

The  act  of  bankruptcy  by  htgimdng  to  keep  home^  we  Kee^nqg 
have  before  seen  (3),  is  usually  proved  by  dental  to  a  i^"^* 
creditor  when  the  party  is  at  home,  such  denial  being 
authorized  by  the  bankrupt     But  this,  it  will  be  recol- 
lected, 18  merely  as  a  medium  of  proof^  and  is  not.  the  only 
evidence  of  the  fiict ;  for  if  a  trader  has  no  derk  or  servant^ 
the  act  cannot  in  that  case  be  evinced  through  such  a 
mediuBi.    Therefore^  where  a  trader  shuts  himself  up  in 
his  house,  or  secludes  himself  in  any  private  apartment  for 
the  purpose  of  avoiding  the  fidr  importunity  of  his  cre- 
ditors, who  are  thus  deprived  of  ^1  means  of  communi- 
cating with  him,  he  b^ns  to  keep  kouse  within  the  meaning 
of  the  statute,  and  commits  an  act  of  bankruptcy.  (3)    For 
the  denial  to  the  creditor,  as  it  is  the  cause  of  delay  to  him, 
is  merely  (like  every  other  act  which  necessarily  produces 
uich  a  consequence)  presumptive  evidence  of  the  bank- 
rupt's itUeniion  to  effect  that  delay,  and  not  (abstracted 
itmi  all  intention  and  design)  a  specific  act  of  bankruptcy 
n  itself.    A  denial  to  several  persons  whom  the  bank« 
upt's  servant  did  not  know,  but  whom  from  their  frequent 
ailing  she  believed  to  be  creditors  of  the  bankrupt,  is 
vidence  to  go  to  the  jury,  to  say  whether  they  were  so  or 
ot(4)^  as  wdl  as  a  denial  to  only  one  person  calling  to 
lake  inquries  about  a- dishonoured  bill  of  exchange,  and 
horn  the  bankrupt  believed  to  be  a  creditor.  (5)    So,  it  is 
r  a  jury  to  say,  wheUier  the  bankrupt  denied  himsdf  for 
e  real  purpose  of  delaymg  his  creditor,  or  because  he 
Ued  at  an  unseasonable  hour.  (6) 

fl)  Per  Lawrence  J.  Fonder  v.  per  BayleyJ.  388.;  and  tee  ante^ 

^gef,   7  T.  R.  516.    Per.  Lord  59. 

enborou^fBamiboHomy.Ijewis,  (4)  Jamaon  v.  Eamet,  1  Esp. 

:amp.279.    Per  GibbsC.  J.  iTo/-  581. 

d  ▼.  Whiiekead^sCamp.  500.  (5)  Sleoiby  v.  Crotsley,  sCar- 

s)  See  ante,  55.  ring.  &  P.  815. 

^^  Ihtdiey  v.  Faughan,  1  Camp.  (6)  HugheMV,  OUlmany  ibid.  9S.; 

Casteli's   Bankruptcy,  cit.  and  see  ante,  58. 
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^y  It  may  be  proper,  under  this  act  of  baidbruptcy,  to 

consider  in  what  cases  the  bankrupts  dedaraAms  are 
receivable  in  evidence;  which  are  admitted  only  npcn 
■jaSah*!  ^  principle,  that  what  a  party  says  at  the  time  of  doiif 
ofibe  an  act  is  evidence  for  the  purpose  of  showing  its  trae 
^■B^rapt'*  natnre  and  character.  Thus  the  declarations  of  a  bsnk- 
mpt  at  the  time  cf  quitting  his  dwelling-'hoiise^  or  im- 
mediately subsequent,  are  admissiUe  in  evidence,  in  older 
to  show  the  motive  of  his  departure;  for  it  is  the  wiaU 
with  which  he  departed  that  constitutes  the  act  of  hank* 
ruptcy.(l)  So  his  order  to  a  servant  to  deny  kim  to  a 
creditor  is  (as  we  have  before  seen),  for  the  same  reascn, 
evidence  of  the  intent  of  his  being  denied.  The  de- 
clarations, also,  of  the  bankrupt  tie  dm/  after  its  retrn* 
komef  have  been  held  admissible  in  evidence  c^  die  motive 
of  his  absence  (2);  for,  as  the  whole  absence  from  his 
dwelling-house  is  but  one  act  of  bankruptcy,  there  seeon 
to  be  no  reason  why  declarations  made  so  soon  after  his 
return  should  not  be  considered  as  much  a  part  of  the 
transaction,  as  dedarations  made  just  previous  to  his  de- 
parture. And  it  has  beei\  well  observed  by  the  ble  Sir 
William  Evans,  in  his  edition  of  Pothier  (3),  that  the 
versation  of  a  person  on  his  return  home  naturally 
itself  with  the  occasion  of  his  absence^  and  is  an  indJcaliwi 
of  the  existing  state  of  his  mind ;  and  that  whoever  the 
expressions  can  be  so  connected  with  the  actimis,  tf  to  be 
r^arded  as  the  mere  result  and  consequence  of  die  co- 
existing motives,  they  form  a  proper  criteriim  for  jodginir 
of  the  person's  intention  and  conduct.  But  Bfr.  Plul^ips 
in  his  treatise  (4)  on  Evidence^  very  properly  adds  to  tfab 
remark,  that  it  would  be  too  much  to  infer  gmerally  from 
the  above  dedslon,  that  the  declarations  of  a  banbvpC, 
made  at  any  time  ajlerwards^  can  be  admitted  as  evidenoe 

{})  AvAnae   y.   Qendm^  Rep.  (3)  VoL ii.  885. 

temp.  Hard.  867.  0)  Vol.i.  87S, 

(8)  Baienum  v.  Saiey,  S  T.  R. 
518. 
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to  explain  aA  antecedent  absenee,  or  any  other  past  ti:ans-  Where  ko- 
acdoti  which  is  completely  finished.  Such  statements,  ^*^^^^ 
indeed)  concerning  past  transactions  are  in  general  wholly 
ioadmissible^  as  they  form  no  part  of  the  res  gesUe.  And 
if  there  is  any  uncertainty  of  the  time  when  a  declaration  of 
:his  kind  is  made)  it  cannot  then  be  received  in  evidence; 
IS  where  a  deposition  Btated,  that  the  bankrupt  had  ab- 
sented himself,  and  had  admitted  that  he  had  done  so  for  the 
)urpose  of  avoiding  his  creditors — bat  specified  no  time 
rheasuchadmissionwasmade,— -itwas  held  not  even  jpn'm^ 
lade  evidence  of  the  act  of  bankruptcy*  (1)  In  a  recent 
ase,  also,  where  the  declaration  was  made  a^/Sw  days  after 
he  alleged  act  of  bankruptcy,  Lord  C.  J.  Abbott  held  that 
:  was  inadmissible.  (2) 

Where  the  act  of  bankruptcy  insisted  upon  by  the  as-  Fraudu* 
gnees  is  a  frawbdent  grant  or  conveyance^  and  the  deed  is  ^\^^ 
roduced  in  evidence,  the  execution  must  be  proved  in  the  veyance. 
rdinary  course  by  a  subscribing  witness.     An  admission 
^  the  defendant  of  the  execution  of  the  deed  will  not  dis- 
mse  with  this  evidence  not  even  if  the  defendant  is  a 
irty  to  the  deed  (3) ;  for  though  a  party  may  acknowledge 
deed,  yet  he  may  not  know  every  circumstance  attending 
e  execution ;  and  the  subscribing  witness  may  be  cognizant 

a  fact,  not  within  the  knowledge  or  recollection  of  a  party 
the  deed,  but  of  which  he  is  nevertheless  entitled  to  avail 
oiself.  (4)  And,  notwithstanding  the  defendant  at  the 
al  should  himself  produce  the  deed  in  compliance  with  a 
tice,  this  also  is  held  to  be  not  a  sufficient  ground  for 
pensing  with  the  ordinary  proof  (5)  —  though  such  was  at 
9  time  conndered  to  be  the  rule  (6) :  —  for  the  mere  pos- 
sion  of  an  instrument  by  one  party  does  not,  in  general, 
olve  the  other  from  calling  the  subscribing  witness, 
t  if  the  defendant  (in  pursuance  of  a  notice)  produces  a 

)  Manh  y.  Meager^  1  Star.        (4)  Per  Le  Blanc  J.  4  East,  55. 

(5)  Gordon  V.  Secretan^  8  East, 
0   Schaeimgy.  Lee,  sStar.  149.    548. 

)  Abdot  V.   Piumbe,  1  Doug.        (6)  J2#f  v.ilfuU2flEoy,2T.R.4J. 

Bowles  v.  Langworthy,  5  T.  R.  566. 
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deed  to  which  he  is  not  only  a  party,  but  wider  miici  fe 
hdds  property^  or  claims  am^  beneficial  estaief  it  wiQ  then  not 
be  necessary  that  the  plaintiff  should  call  an  attesting  wit* 
ness  to  prove  the  execution.  (1)  And  upcm  this  principle 
it  seems,  that  where  a  fraudulent  bill  of  sale  is  given  by  the 
bankrupt  to  the  defendant,  the  admission  by  the  defendiiit 
of  the  execution  of  the  deed,  in  his  examination  before  die 
commissioners,  would  (in  an  action  of  trover  brought  bj 
the  assignees  to  recover  the  property  claimed  by  the  d^ 
fendant  under  the  deed)  supersede  the  necessity  of  calliog 
the  subscribing  witness.  (2)  A  fraudulent  conveyance  cm- 
not  be  read  to  prove  an  act  of  bankruptcy,  if  it  his  not 
the  proper  stamp  affixed  to  it.  (8) 

In  order  to  shew  that  a  grant  or  transfer  to  a  cteditor 
is  resily  Jraudtdent,  the  assignees  must  prove,  fint,  thatk 
was  made  on  the  eve  of  bankruptcy ;  secondly,  that  it  m 
made  in  contemplation  of  bankruptcy ;  and,  thirdly,  thstit 
was  made  voluntarily,  and  for  the  purpose  of  fevooringthe 
creditor.  (4)  :  Whether  a  tranter  of  goods  is  made  in  cos* 
tempUdion  of  bankruptcy  is  collected  from  various  circaD- 
stances,  such  as  the  secrecy  of  the  transaction,  tlie  onret* 
sonable  hour  at  which  the  goods  are  removed  from  tk 
baidcnipt's  premises,  the  proximity  of  the  transfer  to  de 
time  of  the  bankruptcy,  and  many  odier  matters  wUdi 
may  sh^w  what  was  the  intent  of  the  bankropt  m  mskog 
the  transfer,  and  what  was  his  knowledge  of  his  own  in* 
solvency.  (5) 

To  prove  the  act  of  bankruptcy  by  bfing  in  pri9tm{^)t 
the  detention,  and  the  cause  of  the  detentibn,  most  be 
shewn.  The  former  may  be  proved  by  producing  A^ 
prison  books,  containing  entries  of  the  dsites  of  the  sefeni 
commitments  and  discharges  to  and  from  the  prison  (7); 

(1)  Pearce  v.  Hooper,  S  Taunt.  (4)  See  ante,  €5,  et  m^  Tl.  ^ 

6S.    Orr  V.  Monce,  3  B.  &  B.  189.  seq. 

(S)  Sowlei  V.  Languforihy,  5T.  (5)  See  ante,  Oiap.XL  P«t<* 

R-  966.  Sect.  6. 

(3)  WhiiweUv, Dimtdale, Peake,  (6)  See  ante,  76.  et  seq. 

168.  (7)  Seg  V.  AieUet,  l  heA^ 
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bDt  thqr  are  not  eridenoe  of  the  cause  of  the  commitmenti  Where  no^ 
5)r  the  ammUiitur  itself  is  higher  proo^  and  if  in  existence  '^^^f^^ 
)ught  to  be  prodaced.  ( 1 ) 

The  assignees  will  not  upon  the  trial  be  tied  down  to  Assignees 
iroof  of  the  specific  act  of  bankruptcy,  upon  which  the  ^  **®^ 
ommission  was  founded,  being  at  liber^  to  repudiate  that,  proof  of 
nd  rely  upon  any  other.  (2)     Some  act  of  bankruptcy,  ^J  ^P^" 
owever,  must  be  proved  to  have  been  committed  be/ore 
le  issuing  of  the  ccmunission,  and  tifter  the  contracting  of 
e  petitioning  creditor's  debt  (S) ;  and  if  that  is  proved,  it    ' 

immaterial  how  recently  it  was  committed  before  the 
nunission  issued  (4)  —  or  ham  many  acts  of  bankruptcy 
ly  have  been   committed  by  the  bankrupt.  (5)      But  Practice 
lere  the  Lord  Chancellor  directs  an  issue,  or  an  action  at  t^^ 
/,  —  though  he  will  generally  permit  other  acts  of  bank-  Chan- 
>tcy  to  be  given  in  evidence,  yet  as  this  is  considered  an  ^^^  ^* 
ulgence  to  the  party  seeking  to  support  the  commission,  issue, 
h  party  will  be  required  to  state  by  affidavit  upon  tohat 
tiadar  acts  of  bankruptcy  he  relies  (6) ;  and  to  give 
ice  to  the  other  party,  by  what  evidence  he  intends  to 
ve  his  case.  (7)     Upon  one  occasion,  indeed,  where  the 
mission  was  proved  (on  the  trial  of  an  issue)  to  have 
I  founded  on  a  concerted  act  of  bankruptcy.  Lord 
>n  refused  to  direct  another  issue  with  liberty  to  prove 

r  acts.  (8) 

the  issuing  of  the  commission  and  the  act  of  bank-  Where  act 
:y  happen   on  the  same  day,  evidence  is    then  ad-  ^^^0^1 
ble  against  the  assignees  to  shew  that  the  commission  commie- 
issued    (that  is,  sealed)  prior   to  the  act  of  bank-  nono^ 

same  day* 
y.  (9)     A  verdict  upon  an  issue  directed  out  of  Chan-> 

Salte  V.  2%omat,  5  Bos.  &  P.        (5)  Section  19. ;  and  see  BryanU 

V.  WUherty  2M^&S.  ISl.  Do- 
Reed  V.  Jameey  1  Star.  134.  tioran  v.  J^%  9  East,  21.  Rex  y. 
19.  BuUocky  1  Taunt.  94. 

^x  parte  Wmnman^  C.  B.  L.        (6)  Ex   parte  Burgeu^   Buck. 

85S. 
lopper  V.  JRichmondf  1  Star.        (7)  Ex  parte  Bogen,  ibid  137. 

(8)  Ex  parte  Prouer^  Buck.  77. 

(9)  H^^ou;ii*8  case,  14Ve8.80. 
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Ad  €f  oerjj  to  which  only  one  of  the  <lpfcmlwito  was  a  pnt^t  ^^ 
be  TeoeiTed  against  aD  the  defaodants  to  pfote  die  time  of 
the  act  of  baiikraptC7.(l)  If  the  mnnntiBiop  is  i^guost 
sntrol  partntrSf  each  most  be  proved  to  osvc  ooomiittoi 
an  act  of  bankmpt^ ;  for  the  act  of  ooe^  ia  dus  reqwct, 
-  will  not  bind  the  rest — thoii^heistheooljonetransadiiig 

pgriaen.     the  business,  and  residing  at  the  place  where  it  b  canied 
on.  (2) 

It  is  to  be  remembered^  we  niaj  obsenre  once  bor^ 
that  all  the  preceding  observations  as  to  the  proof  of  the 
petitiomng  crediUn's  deblj  tie  traditig^  and  He  act  of  baak- 
nqpity^  will  only  api^y  where  the  pai^  in  the  acboa  b 
entided  to  giTe,  and  has  doly  givai»  notice  of  his  intestioB 
to  dispute  the  validity  of  the  commission. 

Proof  of         The  next  link  to  be  considered  in  the  diain  of  evidesce 
^^^   (dioogh  it  is  in  pracdce  offered  as  die  Brst  in  order  of 
mission.      proof  at  the  trial)  is  the  due  issoii^  of  die  oommissioo: 
and  this  it  will  be  incumbent  on  the  assignees  to  jntrve, 
whether  the  defendant  gives  notice  or  not,  of  his  intentioo 
to  dispute  the  three  preceding  matters   of  proof.    To 
establish  this,  it  will  be  necessary  to  produce  the  or^ioil 
commission  under  the  Great  Seal.  (3)   But  now,  by  satkm 
96.  of  the  new  statute,  no  commission^  or  adjudicaikm  of 
bankruptcy,  or  assignment  of  the  personal  estate  of  the 
bankrupt,  or  certificate  of  conform!^,  is  receiYaUe  id  evi- 
dence in  any  court  of  law  or  equity,  unless  the  saoie  re* 
spectively  shall  have  been  first  entered  of  recxud  at  the 
Bankrupt  Office.    The  Great  Seal  therefore  of  the  lin^ 
dom,  which  has  been  hitherto  omsidered  the  most  sofcom 
mode  of  authenticating  any  instrument,  appears  to  be  no 
longer  sufficient  evidence  to  verify  a  commission  of  bink* 

(1)  Lowfield  V.  JSencroft,  Bull,  as  most  of  the  other  boob,  k  is 

'  N.  P.  40.  added,  **  And  the  petitioo  co  the 

(9)  MilU  V.  BenneU,  2M.&S.  Chancellor  on  which  the  coa^ 

556,  mission   was  granted;"  but  dm 

(3)  In  Bailer's  Nisi  Priut,  as  well  does  not  seem  to  be  oecesatfv. 

21 
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nipt;  but  the  oommissioii  must  now  bave  a  certificate  in-  Where no' 

dorsed  thereon^  puqx>rting  to  be  signed^  either  by  the       ^^**^' 

person  appointed  by  the  Lord  Chancellor  to  enter  of  re^ 

cord  matters  relating  to  commissions  of  bankruptcy^  or  by 

his  deputy;  which  certificate  is»  without  any  proof  of  the 

signature  (l)y  declared  to  be  receivable  as  evidence  of  the 

commission  having  been  so  entered  of  record.     When* 

however,  a  commission  is  superseded,  the  writ  of  supersedeas 

[reciting  that  a  commission  issued  on  a  day  certain)  is 

.'vidence  to  shew  that  such  a  commission  issued  on  that 

layi  even  against  a  party  who  is  both  a  stranger  to  the 

mt  and  to  the  commission;  for  a  commission  of  bank* 

uptcy  is  considered,  in  law,  as  a  proceeding  to  which  all  the 

'orld  are  parties.  (2)     If  it  be  alleged  in  pleading,  that  Variance. 

)e  commission  issued  *'  under  the  Great  Seal  of  Great 

*rilainf*^  it  is  no  variance  that  it  is,  in  fact,  issued  under 

le  Great  Seal  of  the  United  Kingdom.  (3)     But  it  is  a  fatal 

iriance  to  allege,  that  the  party  sued  the  commission  out 

'the  High  Court  of  Chancery.  (4) 

The  bankrupt  being  not  divested  in  law  of  any  of  his  Proof  of 
3perty,  until  an  assignment  is  executed (5) by  the  eom^  m^ 
ssioners  of  his  estate  and  effects,  (which,  when  once  made, 
ts  the  personal  property  in  the  assignees  from  the  time  of 

bankruptcy  (6) ) ; — the  assignment,  therefore,  becomes 
important  document  to  be  proved,  in  order  to  complete 

proof  of  the  tide  of  the  assignees ;  though,  by  the 
rtesy  of  practice  in  the  Court  of  King's  Bench,  it  is 
srally  admitted  on  the  trial,  unless  there  are  substantial 
ons  to  the  contrary.  (7)  When  proof  of  it  is  insisted 
n,  it  must  be  proved  in  the  regular  manner,  by  pro- 
ng the  deed,  and  calling  the  attesting  witness  to  prove 
execution  of  it     But  where  the  assignees  produce  the 

SecHon  96.  58.    1  Rose,  222.;  and  see  ante, 

GervU  V.  Western  Canal  Com^    1 57 . 
3  M.  &  S.  76.  (5)  And  see  ante,  520. 

Mcjp  V.  BuUock,  1  Taunt.  71.        (6)  2  Rep.  26.  a. 
£^oynlon  v.  Forttcr^  3  Camp.        (7)  Read  v.  Cooper y  5  Taunt.  89. 
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Act  of       assignment  under  a  notice  from  the  other  party,  it  is  dien 
^^^         admissible  in  evidence  for  that  party,  without  proof  of  the 

execution  by  the  subscribing  witness,  if  the  assignees  dum 

any  benefit  (1)  under  the  assignment.  The  assignmeot 
must  (as  well  as  the  commission)  have  the  proper  oertificile 
indorsed  of  having  been  entered  of  record  at  die  Bankrupt 
Office,  before  it  can  be  read  in  evidence. 

Proof  of  With  respect  to  actions  relating  to  the  baBkropt's^^tciaU 
^duL.  property^  (which,  as  we  have  ab'eady  seen,  does  not  pass  bytbe 
general  assignment  of  the  commissioners)  —  the  tide  of  tbe 
assignees  is  to  be  substantiated  by  producing  the  baigain  sod 
sale  to  them  from  the  commissioners,  and  proving  its  exe- 
cution in  the  ordinary  way.  But,  unless  the  coramissioDen 
execute  the  power  with  whidh  they  are  invested  in  the  pre* 
cise  manner  prescribed  by  the  statute,  it  will  have  no  effect 
in  passing  the  estate.  (2)  The  deed  must,  therefore^  ^'P^ 
to  have  been  enrolled  in  some  court  of  record  (3) ;  and  thb 
must  be  done  within  six  months  after  the  datis  of  the  deed, 
according  to  the  express  provision  of  the  statute  of  the 
27  H.  8.  C.16.  relating  to  the  enrolment  of  bargains  and 
sales.  (4)  The  enrolment  may  be  proved  bj  a  certificate  os 
the  bargain  and  sale  signed  by  the  proper  officer,  whkh 
will  be  evidence  also  of  the  time  when  it  was  enrolled  (5); 
for  the  indorsement  is  considered  as  part  of  the  enrdmeot^ 
which  being  a  record,  is  therefore  conclusive  as  to  the 
time.  (6)  And,  as  the  enrolment  of  the  deed  thus  beoosMS 
a  record,  the  deed  may  likewise  be  proved  by  an  csamui 
copy  of  tbe  enrolment,  signed  by  the  proper  officer;  and 
the  time  of  the  enrolment  may,  in  like  manner,  be  proved 
by  an  examined  copy  of  the  officer's  indorsement  on  the 
enrolled  deed.  (7) 

(1)  Pearce  v.  Hooper^  5  Taunt.  (5)  Khmer Jey  x.  Orpe,  I  Doo?- 

62.    Orr  v.  Morice,  SB,ikB.  139.  56.  58. 

(8)  Perry  v.  Bowes,  SirT.  Jones,  (6)  Bex  in  aid  of  Beed  r.  Bop- 

196.  Bennety.Gandv,CBrth.l78.  per,sPn,49S, 

EmoU  V.  DuiAy,  12  Mod.  5. ,  (7)  Sec  1  Phill.  588.  499.  ^W^ 

(3)  Section  64.  288. 

(4)2Pbi1J.288. 
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No.  stmqf  is  any  longer  necossai^  to'gtve  yalidlty  to  tke  Where  n^ 

commission,  or  the  assignment,  or  indeed  to  any  other  ^«»ffl«g»- 

document  or  conveyance  relating  solely  to  the  estate  or  No  stamp 

effects  of  tlie  bankrupt*  necessary. 


Section  II. 

DefisHdani  is  not  entitled  to 
the  Commission. 


In  all  actions  brought  by  the  assignees  for  any  debt  or  Where 
lemand.  for  which  the  bankrupt  himself  could  have  sued,  ^pedcposi- 
r  his  bankruptcy  had  not  intervened  —  unless  the  bankrupt  conduuve 
as  given  the  notiee  before  mentioned  (1)  of  his  intention  c^^^e^'cc. 
>  dispute  the  commission  —  the  depositions  taken  before  the 
)mmissioners  at  the  time  of  or  previous  to  the  adjudica^ 
on,  will  be  conclusive  (2)  evidence  of  the  petitioning  ere- 
tor's  debt,  the  trading,  and  the  act  of  bankruptcy —  that  is, 
ovided  the  facts  stated  in  the  depositions  amount  to  such 
oof  of  those  several  matters  as  is  required  by  law.   For, 
len  the  time  given  by  the  statute  to  the  bankrupt  to  dis- 
te  the  commission  is  elapsed,  the  defendant  in  the  action 
I  then  have  no  right  to  force  the  assignees  to  give  formal 
>of  of  these  several  matters*     But  an  action  brought  by 

assignees,  to  recover  back  the  payment  of  a  debt  made 

the  bankrupt  to  a  creditor  after  his  knowledge  of  an  act 

>ankruptcy,  or  after  the  issuing  of  the  commission  —  for 

ch   the  bankrupt  himself  could,  of  course,  have  no  right 

ue  —  would  not  be  such  an  action  as  would  deprive  the 

jidant  of  his  right  at  any  time  to  dispute  these  matters, 

n  giving  the  requisite  notice  of  his  intention  to  do  so. 

'be  term  (S)  conclusive  must  be  underatood  to  apply  to  How  fiv 

-everal  /acts  contained  in  the  depositions,  and  not  to  ^'l?  ^'^P*^ 
•^  r  -^  sitionsare 

See  ante,  758.  witnesses  to  contradict  the  facts 

JSecHon  92.  stated  in  the  depositions.    EiUt  v. 

JBefbre  the  new  statute,  it  Shirley y  3  Camp.  424.    Brvwn  v. 

I  eld,  that  a  party  could  call  Forreittdl^  1  Holt,  190. 
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the  condmons  of  law  drawn  by  the  witnesses^  or  by  the 
commissioners,  from  those  facts.  For  thoogh  no  witnen 
condntwe  Can  be  called  upon  the  trial  to  contradict  the  fads  deposed 
evidence.     ^  ^j^^  ^^^  jf  ^^  depositions,  upon  the  face  qflhemj  are  not 

legal  proof  of  a  petitioning  creditor's  debt,  trading  and 
act  of  bankruptcy,  they  cannot  be  received  in  evidence^ 
notwithstanding  those  matters  have  been  found  by  the 
commissioners.  (2)  Thus,  though  the  deposition  (of  the 
witness  to  prove  the  act  of  bankruptcy)  will  be  conclusive 
evidence  of  the  time  when  the  bankrupt  did  a  certain  act, 
and  of  the  &ct  itself,  it  will  not  be  evidence  of  its  amount- 
ing to  an  act  of  bankruptcy*  So  the  deposition  of  the 
petitioning  creditor  will  be  evidence  of  a  certain  sum  doe 
to  him,  and  also  of  the  character  in  which  he  daimed  it| 
whether  as  executor,  or  assignee —  nor  will  it  be  necessary  in 
either  of  these  cases  to  produce  the  probate,  or  the  assign- 
ment  (S) ;  but,  whether  the  sum  due  was  a  debt  to  siq>pori  a 
commission^  —  that  is  an  inference  of  law,  which  the  Gwit 
upon  the  trial  will  not  be  estopped  from  determining  by 
the  adjudication  of  the  commissioners.  So,  if  a  deposition 
state,  that  the  deponent  witnessed  the  execution  of  a  deed 
by  the  bankrupt,  by  which  he  assigned  his  property  to 
A.  B.,  —  though  this  is  evidence  of  such  a  deed  as  stated 
in  the  deposition  (4),  yet  it  is  not  evidence  that  the  deed  it- 
self was  an  act  of  bankruptcy. 

The  whole  efiect,  indeed,  of  the  provision  of  the  sta* 
tute  is,  only  to  make  the  depositions  evidence  —  not  to 
admit  the  fact  of  the  bankruptcy  to  be  proved ;  for  this 
must  be  as  strictly  made  out  by  the  depositions,  as  it 
would  be  required  to  be  done  by  witnesses.  (5)  If  the 
facts,  therefore,  stated  in  the  depositions,  are  sufficient  of 
themselves  to  sustain  the  bankruptcy,  no  fiuther  proof 
is  necessaiy  (6) ;   but  they  may  be  always  olgected  to 

(1)  See  Humphriei  v.  Coggan,       (4)  JToy  v.  SUeod^  9Star.toa 

1  Rose,  226.  (5)  Rawwn.  v.  SUgk,  1  Cam^- 

(2)  Clarke  v.  Atkew,  1  Star.  458.     SO. 

(5)  Skaife  V.  Howard,  2  B.  & C.       (6)  Per  Abixrtt  C.  J.  2B.  &t\ 
*«0-  S60, 
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for  not  proving  the  sabject-maller  io  wbich  they  api^y*  Where  mi 
Thas,  if  the  deposition  of  the  petitioning  creditor  stuie  ^^^^^^^^ 
9Dly,  that  the  debt  was  due  to  him  at  and  befiff'e  the 
time  of  suing  Jbrth  the  commissian'^niot  showing  that  it 
existed  at  the  time  of  the  act  of  the  bankruptcy— *  this 
ipould  be  defective  proof   of  the  petitioning  oreditor's 
}ebt(l)    So,  upon  a  commission  sued  out  against  the 
[rawer  of  a  bill  of  exchange,  if  the  deposition  does  not 
tate  presentment  and  notice,  there  will  not  be  suflElcient 
vidence  of  the  debt*  (2)    And  again,  where  the  depoai- 
lon  of  the  witness  to  prove  the  act  of  bankruptcy  stated, 
mt  the  party  absented  himself  on  a  certain  day,  and  that 
e  had  declared  to  the  deponent  that  his  motive  VFas  to 
roid  his  creditors  —  but  not  stating  the  time  when  thia 
sclaration  of  the  bankrupt  was  made,  —  this  was  ruled 
>t  to  be  sufficient  proof  of  an  act  of  bankruptcy.  (8) 
In  every  case,  however,  where  the  depositions  turn  out  DefectiTe 
be  insufficient  proof  of  any  of  the  requisites  to  support  ^^J^y 
e  commission,  the  assignees  will  not  be  prevented  from  be  sup- 
Uing   witnesses  to  establish  these  facts  by  other  (4)  jj^  ^^ 
fdence.  dence. 

The  deposition  of  the  petitioning  credftor,  being  ex-  Depositioa 
jssly  made  evidence  by  the  statute  (5)  of  the  several  f^^^^***" 
tters  contained'  in  it,  is  admissible  at  the  trial  in  proof  ditor. 
lis  debt  (6);  though,  if  he  himself  were  called,  he  would 
:  be  a  competent  witness  to  support  the  commission.  (7) 
i  in  one  of  the  cases  before  mentioned  (8),  the  depo- 
>n  was  holden  to  be  evidence,  that  the  petitioning  cre^ 
>r  was  executor  of  the  party  with  whom  the  bankrupt 
tracted  the  debt,  though  parol  evidence  of  that  &ct 


darkc  ▼.  Atkewy  1  Star.  458.;        (4)  Qarhe  v.  A%kew^  1  Star.  458 • 
~"  '  iSM<tOfi92. 

Biue  V.  Randall,  2  Camp. 


see  Xfaifftan  v.  Bobmion,  ibid.        (5)  Section  92. 

(6)  Bi 


Cooper  V.  MacUn,  1  Bing.    495. 

(7)  Green   v.   Jonei^  2  Camp. 
A^armh  v.  Meager j   1  Star.    411. 
and  aee  ante,  771.  (8)  Skmfe  v.  Howard,  ante,  778. 


7«9 


or  svmBin 


would  not  otherwiae  faaire  beai 
hftte  JDiist  have  been  prodooed.  (1) 

And  see  farther,  as  to  the  adnriawihilky 
generally  in  evidence^  post,  aedkai  5. 
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not  bound 
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tice. 

As  to  un- 
dertaking 
on  retain- 
ing venue. 


Strict 
proof  re- 
quired as 


Section  III. 
Where  no  Notice  has  been  gioen  to  dupnie  ike 


Where  no  notice  has  been  given  by  die  other  paity  t» 
the  action,  to  dispute  the  petitioning  creditot^s  debt»  the 
tradings  or  the  act  of  bankniplqr,  it  will  now  be  ^nf*'^'^ 
for  the  assignees  merely  to  prove  the  lOWwisMun  and  the 
amgnmeni  (2),  without  any  further  proof  of  their  tkk  to 
su^  as  assignees ;  the  present  statute  (as  has  been  bebie 
observed  (S) )  differing  materially  in  this  reelect  fiom  the 
49  6.  S.  c  121.  sect  10,  11.,  whidi  only  dedared  diet  the 
proceedings  should  in  such  case  be  admissible. 

Infant  defendants,  however,  in  a  suit  in  eqnity  w31  not 
be  bound  by  not  giving  notice,  —  but  strict  proof  will  be 
required  as  against  them.  (4) 

Where  a  plaintiff  retains]  the  venue  upon  tlie  lonal  on- 
dertdcing  to  give  material  evidence  within  the  comgr, — 
if,  in  this  case,  the  plea  and  issue  be  such  as  to  renderiadi 
evidence  irrelevant,  the  performance  of  the  undertdkiDg 
is  dispensed  with.  Therefore,  if  the  local  evidence  be  the 
tradiog  and  the  petitioning  creditor's  debt,  yet  if  the  de- 
fendant do  not  give  nonce  of  his  intention  to  diqiute  the 
commission,  it  seems  that  the  undertaking  need  not  be 
complied  with.  (5) 

But  whether  notice  is  given  or  not  to  dispute  the  cob* 
mission,  yet  in  all  proceedings  against  the  baninft^  eitber 


(1)  SeeJDoe  v.lAsUm^  4Taaat. 
741. 

(2)  See  ante,  774,  775. 


(3)  Ante,  75S. 

(4)  BeUv.  Tmme^,  4Mad.373. 
C5)  SouUby  V.  Irai,  3Tauntf6. 
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criminal  or  ciYil,  strict  proof  wQl  be  required  ofdw  r»-  WhertM 

noHce 
given. 


qnisites  to  support  it;  and  the  deposidons  in  diis  lespooC 


wiil  not  be  student  evidence.  (1 )    ThnS}  on  an  indictment 


against  the 


against  a  bankrupt  for  peijniy  before  the  contmiRsioners  in  ^^j^!^ 
passing  bis  last  examination}  it  has  been  ruled  necessaiy  to 
giTe  evidence  of  the  petitioning  creditor's  debt^  the  trading, 
and  act  of  bankropti^  —  although  the  indiolment  aUq;ed# 
that  the  defendant  had  been  dxly  fiund  and  declared  ba^dtr 
rupt ;  for  the  authority  of  the  commissioners  takes  its  root^ 
not  in  the  commission,  but  in  the  bankrvptq^  g  and  unless 
the  defendant  really  was  a  bankrupt,  their  ^camination  of 
him  wonld  be  unauthorised.  (2)  This  strictness  of  proog 
liowerer,  does  not  seem  to  be  necessary  in  a  criminal  pro- 
ceeding against  third  pertons :  for  on  a  similar  indictment 
igfiiost  such  a  person,  who  had  been  examined  before  the 
ommissioners,  proof  of  the  commissioners'  adjudication 
i^as  held  to  be  sufficient.  (S) 


SCCTIOM  IV. 

Where  no  Proof  of  the  Title  of  the  Assignees  is  necessary. 

Where  the  defendant  is  by  his  own  act  estopped  from 
qNittng  the  title  of  the  assignees,  they  will  not  be  bound 
prove  any  of  the  preceding  nutters,  in  order  to  support 
right  of  action  against  him.    As  where  the  defendant  Upon  a 
s  himself  contracted  with  the  assigneeSi  they  may,  in  that  penonal 
le,  recover  against  him  without  proving  themselves  to  ^]j|  ^^ 
such;    ibr  the  promise  of  the  defendant  is  then  not  ngneei. 
promise  by  mere  implication  of  kw,  but  amounts  to 
actoal  contract,  in  respect  of  which  the  plaintiffs  will  be 
[tied  to  recover  suo  jure.  (4)  *  And  even  in  such  a  case, 
m  the  plaintiffe  aU^;e  themselves  to  be  assignees  in  the 

)  And  see  post  Devon  Sprinf;  Astiseii  IttlS.  Man. 

)  JKatt.  l\ftrift<)ftySCaiDp.96.    Index,  8d  edit.  839. 

)  R^x  ▼.  Raphael^  per  Abbott  J.        (4)  Evans  v.  Mmmn^  Cowp.  569. 
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Wkirre  mo  dedantian,  the  proof  of  that  fict  appeim  to  be  super* 

^^^  flaoQSy  provided  thejr  fstahBsh  a  tide  to  zeoovcr,  inde- 

ceaary.  pendent  of  aoch  aTerment.(I)    And  the  same  principle 

, .  ipfdies  to  the  cas^  where  the  assignees  sne  upon  a  oontnct 

thebank-  uiade  With  the  defendant  by  the  banhmpt  t^er  Us  bamk- 

raptafter   mp^^  fer  the bankropt beii^  inoompetent to  make sodi 
bis  baoK*  .  «  V        •  «    •  « 

niptcy.       oontract,  the  assignees  may  adopt  it  as  mear  own,  and  treat 

the  bankrupt  as  their  agent.  (2) 
When  de»  "^^  r^olar  and  formal  proof  will  be  likewise  dtspeniwei 
fendantes-  with,  if  the  defisndant  has,  by  his  own  admifwinns^  predadal 
hislom  bimself  from  disputing  the  bankroptc^.  Thus,  in  anacdsD 
admit-  broogfat  by  an  assignee  to  recover  the  price  of  some  goods, 
^"^'^  which  the  defendant  had  received  from  the  bankrupt  bdbre 
}ns  bankruptcy  to  sell  by  auction,  and  which  he  had  sold 
after  the  bankruptcy, — it  was  hdd,  that  the  defendant, 
having  described  the  goods  in  his  catalogae  of  sale,  as'^tk 
property  of  Durouoeray^  a  bankrupt^  had  estopped  hiniseif 
from  calling  the  bankruptcy  in  question ;  and  that  thisadmis- 
sion  dispensed  with  the  necessity  of  going  through  the  d&Kr- 
ent  steps  of  proof  as  in  ordinary  cases.  (S)  For  it  vras  con- 
sidered, that  such  an  admission,  being  an  express  dedarstion 
by  the  defendant  that  Duronveray  was  a  bankrupt,  amount^ 
also  to  an  admission  that  the  defendant  xdos  acting  under  his 
assignees^  whoever  they  might  be ;  inasmuch  as  the  defeodant 
must  betaken  to  be  cognizant  of  the  law,  that  the  bankraptcy 
countermanded  any  authority,  whlbh  the  bankrupt  hiaedf 
might  have  previously  given  for  the  si^  (4)  So,  where  dK 
defendant  had  purchased  goods  of  the  bankrupt — and  after 
the  bankruptcy  attended  a  meeting  of  the  commissiooers» 
and  exhibited  an  account  between  himself  and  the  faeak- 
rupt,  claiming  certain  deductions — and  afterwards  made  a 
part-payment  to  the  plaintifi^— it  was  held,  that  the  de- 
fendant must  be  understood  to  have  treated  with  the  plain* 

(1)  Per  Wood  B.    7%omat    v.        (5)  Maliby  t.  CkrMg,  1  Esp. 
Hiiemgy  Wightw.  65.  340. 

^  (s)  Evant  V.  ManHy  supra.  (4)  Per     Loitl    EUcnboitiiigb. 

16Ell8t»19S. 
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M  as  assignees  and  that  this  was  primAJacie  evidence  of  Where  no 
bis  beiog  assignee,  without  the  prodaetion  of  the  proceed-  ^^^^  ^ 
ing8(l};  for  that  any  recognition  of  a  person  standing  in  a  sary. 

given  relatiott  to  others  is  primd  facie  evidence  (against    

the  peiBon  who  makes  such  recognition)  that  the  relation 
exists.  So,  if  a  defendant^  on  being  applied  to  bjr  a  person 
whom  he  knows  to  be  the  eottedor  of  the  bankrupt's  debts 
for  the  assiffteesy  says,  ^  I  VfSl  call  and  pay  the  money^** --^ 
such  promise  iias  been  held  to  be  an  admission  of  the 
right  of  the  assignees,  and  renders  it  unnecessary  to  give 
the  usual  proofi  in  support  of  the  commission.  (2)  Evi* 
denoe,  however,  of  this  description  is  not  conclusive  s  and 
the  defisndaat  in  such  a  case  may  shew  in  answer,  that  the 
Dldntiffbore  some  other  character  than  that  of  assignee^  at 
Jie  time  of  the  payment  or  the  promise. 

But  the  mere  circumstance  of  a  creditor  having  jorot^^  a  Proof  of  a 
^ebt  under  tlie  commission  is  not  sufficient  to  preclude  him  ^^^  ^^ 
-om  disputing  its  validity  (S);  for,  by  proving  a  debt,  the  the  v&fi- 
reditor  at  most  only  gives  credit  to  the  petitioning  creditor  ^ty  of  the 
id  to  the  commissioners,  that  the  former  has  not  sued  out  ^^^^ 
e  commission,  nor  the  latter  declared  the  trader  a  bank- 
p^  without  proper  grounds*     The  creditors,  in  general, 
ve  not  the  means  of  knowing  the  evidence  on  which  the 
rfy  was  declared  bankrupt ;  and  it  would  not  be  reason* 
[e,  that  (by  proving  their  debts)  they  should  be  put  to  the 
enima  of  being  understood  to  have  admitted,  that  every 
necessary  to  support  the  commission  really  existed, 
sn  they  could  not  judge  whether  such  acts  did  or  did 
exist.  (4)     If  the  assignees,  therefore,  bring  an  action 
inst  a  creditor  who  has  proved,  and  the  creditor  gives 
ce  of  his  intention  to  dispute  the  commission,  the  as*- 
ees  mast  regularly  prove  the  petitioning  creditor's  debt, 

ZHeketuonv.  CowardyX  B.&  ISl.    SteufoH  ▼.  Richman^  lEsp. 

7.  108.    Hope  T.   Fletcher^  1  Selw. 

Pope  V.  ilfofi^,  2  Carriog.  &  Ni.  Pri.  S38.  contra.     Waiker  r. 

2.  BameU^  Doug.  JOJ. 

Rankin  v.  Homer ^  16  East,  (4)  Ibid. 
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Where  no 
proof  of 
title  wces' 
sary. 

Difference 
in  this  re> 
spect  be- 
tween a 
creditor 
and  an 
assignee. 

What 
amounts 
to  an  ad- 
mission by 
bankrupt. 


Plea  of 
payment 


of  title. 


tbe  tradihg^  and  act  of  bankruptcy,  as  in  ordhiar;  esses 
where  those  facts  are  disputed.  Lord  EldoD,  hovertt, 
upon  one  occasion  expressed  an  opinion,  that  there  vsi 
great  difference  in  this  respect  between  a  mere  aredHory  ui 
an  assignee  under  the  commission ;  and  said,  if  in  any  pro- 
ceeding before  him  it  was  put  to  an  assignee  who  had  profd) 
either  to  admit  the  commission  or  not,  and  he  elected  to 
dispute  it,  he  should  require  him  to  do  so  at  the  expensed 
his  proof.  (1) 

Where  a  bankrupt  had  applied  for  and  obtained  Us 
discharge  from  custody,  on  the  ground  that  his  detajnif 
creditor  had  proved  under  the  commission,  — it  was  heUi 
that  he  was  estopped  in  an  action  against  his  aasigneafroB 
disputing  the  validity  of  the  commission ;  for  that,  hsriv 
availed  himself  of  tbe  commission  for  one  purpose^  be  coolJ 
not  be  afterwards  allowed  to  assert  that  the  oommissifln  is 
invalid.  (2) 

When  a  defendant  puts  himself  upon  one  issue  in  « 
action,  he  admits  all  the  rest  Therefore,  in  an  acuoo  ^ 
debt  on  bond  by  assignees,  a  plea  of  payment  admb 
their  title,  and  they  need  not  prove  themselves  to  be  tf- 
signees.  (S) 


Section  V. 

As  to  the  Admissibility  of  the  Depositions  and  Proceed^ 

under  the  Commission. 

Having  considered  the  general  nature  of  tbe  evident 
required  to  support  the  commission,  the  next  subjects 
inquiry  relates  to  the  admissibility  in  evidence  of  the  de- 
positions, and  the  proceedings  in  general  under  die  ooo- 
mission ;  for  of  those  relaUng  to  the  petitioning  creditors 

(1)  Ex  parte  Jeeh^  1  Rose,  999.        (S)  Conbie  v.  OSoer,  1  Stfr.7<^ 

(2)  Wation  T.  Wace^  SB.&C. 
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debt,  die  trading,  and  tbe  aot  of  tMudcraptey  we  have  al-  Qffkedf*^ 
ready  (1)  sufficiently  treated.  '        fT***^  .^ 

Before  the  SO* 2.  c SO.  s.  41.  the  depositions  of  witF*    -— * 
nesses  taken  by  oommissioners  of  bankrupt  could  not  be  notmiuv^ 
giten  in  evidence  in  an  action  to  try  tbe  question  of  bank-  ableinsri- 
ruptqr — or,  indeed,  any  other  question  connected  with  it;  ^^"^^^ 
because  in  those  proceedings  the  parties  interested  had  not 
the  power  of  cross-examining  the  witnesses.  (2)     That 
statute  made  a  copy  of  the  proceedings  evidence  in  certain 
cases  after  being  entered  of  record  (3) ;  and  a  subsequent 
statute  (4),  it  has  been  shown,  made  also  the  depositionsand 
proceedings  themselves  evidence  to  prove  the  petitioning 
creditor's  debt,  the  trading,  and  the  act  of  bankruptcy,  if     > 
no  notice  was  given  to  dispute  those  matters.    The  new 
statute  also,  as  we  have  already  seen (5),  extends  thead- 
nissibili^  of  the  depositions  for  this  purpose^  in  actions 
irought  by  the  assignees  for  any  debt  or  demand  of  the 
ankrupt. 

By  the  96ih  section  it  is  likewise  enacted,  that  tht  Lord  Lord 
/hancellor  may  from  time  to  time  appoint  a  proper  person^  ^^omt 
ho  shall  by  himself  or  his  deputy  (to-be  approved  of  by  direct  d^ 
le  Chancellor)  enter  of  record  all  matters  relating  to  com^  tobe^"" 
issions,  and  have  the  custody  of  the  entries  thereof.   And  corded. 
'  section  96-,  the  Lord  Chancellor  may,  upon  petition, 
'ect  any  depositions,  proceedings,  or  other  matter  relating 
commissions  of  bankruptcy,  to  be  so  entered  of  record ; 
1  upon  the  production  in  evidence  of  any  instrument  so 
ected  to  be  recorded,  and  having  the  certificate  thereon 
porting*  to  be  signed  by  the  proper  officer  or  his  de^ 

)  Ante»  778.  et  seq.  record^  ^  and  signed  and  attested  as 

>   jFVancisco  v.  Gilmore,  1  Bos.  hereinafter  mentioned,**  might  be 

.  1 77.  given  in  evidence,  it  made  no  pro- 

)   Tliere  -  was  a  stranae  inac*  vision  whatever  for  attesting  or 

zy  in  the  wording  of  this  clause  signing  the  copies  so  made. 

3  ^G.S.  which  was  first  pointed  (4)  49G.S.  c.  181.  s.  10,  II.; 

y  MnDouglasinhisReportSy  and  see  ante,  756. 

S58.   note  (1).    After  the  (5)  Section  93.;  and  see  ante, 

t  had  enacted*  that  copies  of  777. 
roceedingSy  when  entered  of 

Se 


7S6  OF   EVIDENCE  [Cb.  19. 

CfUfde*  puty,  the  same  shall  without  any  proof  of  such  agnature 
^^^^^*     be  received  as  evidence  of  such  iostrument  having  beoi  so 
— —     entered  of  record.  (1 ) 

Office  By  section  97.  it  is  also  enacted,  that  in  every  actioi^ 

^  suit^  or  issue,  <^€  copies  of  any  original  instrument  or 

writing  filed  in  the  office,  or  officially  in  the  possession  of 
the  Lord  Chancellor'a  secretary  of  bankrupts,  shall  be  evi- 
dence to  be  received  of  every  such  original  instrument  or 
writing  respectively*  And  if  the  original  shall  be  produced 
on  the  trial,  the  costs  of  producing  it  will  not  be  allowed 
on  taxation,  unless  it  appears  that  the  production  of  it  vis 
necessary. 
DepoBi-  When,  therefore,  any  of  the  proceedings  under  the  ooo- 

clu^e*^"'   o**^*®>^  bave  been  duly  entered  of  record,  they  will  he 
where        .evidence  of  all  matters  contained  in  them,  of  which  the 
•IZ^nShad  commissioners  had  authority  to  inquire.     Thus,  as  we  haie 
authority    already  seen  (2),  the  deposition  of  the  witness  to  profe  the 
to  mquire.  ^^  ^f  bankruptcy  will  be  evidence  to  prove  the  precise  time 
when  the  act  of  bankruptcy  was  committed ;  for  the  witness 
cannot  tell  bis  story  before  the  commissioners  withoitf 
spying  when  that  took  place ;  and  as  he  must  mention  the 
circumstance  as  a  matter  of  course  in  his  deposition,  he  mtat 
be  taken  to  have  spoken  the  truths  unless  the  contrary  ap* 
pears.  (3)    So,  the  deposition  of  the  petitioning  creditoTi 
as  has  been  already  stated,  will  be  evidence  of  a  debt  doe 
to  him  in  the  character  in  which  he  daimed  it.    As  if  it 
appears,  tibat  the  debt  is  due  to  him  as  execuior^  it  is  not 
necessary  to  produce  the  probate  to  prove  him  audi ;  vsXi 
where  it  appears  to  be  due  to  him  as  asstguee^  is  it  neoessarj 
to  produce  the  assignment.  (4)    So  the  proceedings  of  the 

(1)  The  derk   of  enrolments,  when  required.    Ex  parte  Sn^ 

however,  (who  is  the  officer  ap-  ton,  l  Rose,  875. 

pointed  to  enter  piooeediags  m  (9)  Aarte^  77S. 

bankruptcy  of^  record)  is  not  in-  (3)  Jaiuan  v.    WUumg^  1  Dosf* 

titled,   as  against   the  assignees,  S^. 

to  a  fim  on  the  proceedings  for  (4)  Shi^r.  B9mmd,sB.^(^ 

his  fees  in  this  respect;  Init  must  5S0. 
deliver  them  up  to  the  assignees 
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commissioners,  when  recorded,  will  be  conclusive  evidence  QfthedtK 
of  a  debi  prcfoed  under  the  commission,  as  against  the  as»  ^^^^*^*  • 
signees ;  for  where  the  debt  has  once  been  liquidated  before  ■ 

Che  commissioners,  it  cannot  afterwards  be  disputed,  except 
on  an  qiplication  to  the  great  seal.  (1)    But  where  a  bill  As  to  their 
was  filed  i^iainst  assignees,  who  disputed  the  validi^  of  a  \^^ 
convqranoe  under  which  the  plainti&  claimed,  upon  the  againit  a 
ground  that  it  had  been  aecuted  subsequently  to  the  act  of  ^^^.^ 
bankruptcy  —  and  they  tendered  the  proceedings  under  the  muaioo. 
commission  as  evidence  qS  this  &ct ;  —  the  Vice-Chancellor 
held^  that  to  admit  the  proceedings  in  such  a  case  —  not  to 
sustain  the  title  of  the  assignees  under  the  commission,  but 
incidentally  to  invalidate  the  rights  of  strangers  —  would 
produce  the  grossest  injustice,  in  afiecting  the  interest  of  a 
party  by  evidence,  of  which,  till  the  moment  it  was  pro- 
ducedy  he  was  in  utter  ignorance—* and  which  had  been 
taken  without  any  opportunity  of  its  being  met  either  by 
direct,  or  by  cross»  examination ;  and  he  therefore  refused 
to  admit  the  proceedings  in  evidence.  (2)     It  does  not 
appear  from  the  report  of  this  case,  what  particular  docu- 
ment among  the  proceedings  was  tendered  to  disprove  the 
title  of  the  plaintifi^  or  whether  the  proceedings  were  re^ 
corded  or  not ;  but  it  should  seem,  that  the  dq)osition  of 
the  witness  to  prove  the  act  of  bankruptcy  would,  con- 
sistently with  the  above  case  oijanson  v.  Wilson^  and  con- 
sistently also  with  the  construction  of  the  present  statute^ 
have  been  receivable  in  evidence  to  prove  the  ihne  of  the 
act  of  banirvpicyf  unless  the  plaintiff  had  given  notice  to 
dispote  the  commission. 

But  though  the  depositions  and  proceedings  are  con-  f^^i  con- 
clusive evidence  under  the  92d  sectioUf  of  the  fiicts  stated  dunve 
in  thena  in  actions  by  the  assignees  for  a  debi  of  the  bank-  ^^/|^|^ 
rupt  —  yet  they  are  not  conclusive  evidence  of  those  fiicts,  as 
against  the  bankrupt  himself.    For  though  the  90th  section 
extends  to  actions  generally  by  or  against  any  assignee  or 

(1)  Brown  ▼.   BuUen,  1  Doug.        (S)Whitworthr.Grafiam,9Ro%e, 

407.  364. 
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Ofihede- 

poiitiotu, 
4t^• 


Bxamma- 

tion  of 

bankrupt 

evidence 

a^nst 

himself. 

So  of any 

other 

party; 


oommisaioner,  and  dedares  tbat  no  ewidfmttJbtlkhttf/fini 
of  the  petitioniog  creditor's  debt,  the  tradinf^  or  actof 
bankroptcy,  unless  the  other  pait]rgnresnotioeo(lusi&- 
tention  to  dilute  these  matteny  — yet  io  the  event  of  tk 
bankrupt  bringing  an  action  against  the  ■siignfrtj  or  the  coS' 
missioners,  within  the  period  limited  by  the  92d  8edioo[i), 
the  actum  itself  would,  it  is  apprdieoded  in  this  iostaooe, 
be  notice  of  hb  intenti<m  to  dispute  the  bBnkni|itcj-*«il 
enable  htm  to  call  witnesses  to  contradict  the  depoatidis, 
though  he  had  not,  in  fact,  giiren  any  notice  to  di^ 
the  bankruptcy  at  the  trial  (2),  or  any  actual  notioe  widua 
the  terms  of  die  92i  section.  The  depositions,  iadeed,  s 
fisur  as  they  relate  to  the  validity  of  the  oommisskNi,  do  not 
seem  to  be  more  admissible  against  the  bankraptina 
action,  than  (as  we  have  already  seen  (3) )  th^  are  in  ib  a* 
dictment  for  perjury,  where  strict  proof  is  reqniiwlofii' 
the  requisites  to  support  the  commission.  Bat  if  the  de 
positions  have  been  recorded  pursuant  to  the  tenasoftk 
9Sth  section^  and  tbe  witnesses  to  prove  the  &cts  depQK<l 
to  are  dead,  it  is  conceived,  that  the  deposidons  would  tba 
be  admissible  as  evidence  of  the  facts  contained  in  dA 
even  against  the  bankrupt  —  leaving  him  still  at  libeitjlo 
call  witnesses  to  contradict  the  depositions* 

The  examination,  however,  of  the  bankrupt  takai  b^ 
(ore  the  commissioners  is  evidence  against  hioaeK  ti^ 
if  the  questions  were  improperly  put  to  him  with  s^  ^ 
the  action  (4) -*- and  though  he  might  have  deainR^^ 
them,  as  exposing  him  to  penalties.  (5)  So,  the exaoioitKA 
of  any  party,  who  has  signed  it  after  it  was  read  to  bioi  s 
evidence  against  himself  (6) ;  and  it  is  immaterial,  vilh  ^^ 
spect  to  the  question  of  admissibility^  whether  efoij*^ 

(1)  See  ante,  758.  (4)  Stoekfietk   v.    Ur  W<<. 

'  (8)  And   «ce  EUi$  v.    SkMey^  4 Camp.  IS. 

S  Camp,  434.    Janes  v.  Ueweib^  (5)  Smitk  y.  BeadmM,  I  Of^ 

1  Menv.  6.  (a).    MUU  v.  Bennett  30.                                          . 

2  M.  &  S.  SS6.    Cooper  v.  Mac^  (6)  Hammimi  v.  Myen,  '^ 
iBing.  486.  415. 

(3)  Rex  V.  Piritfilofiy  S  Camp. 
90;  ante,  781. 
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used  by  him  was  taken  down,  or  only  the  substance  of  Ofthedc-^ 
what  appeared  to  be  relevant.  (1)     If  he  refers,  also,  in  his  ^^     *' 

examination  to  a  written  document,  as  containing  a  state-    ^— 

ment  of  fiicts  to  which  he  is  questioned,  that  document  may 
be  read  as  part  of  his  (2)  examination ;   but  parol  evidence 
is  not  permitted  to  explain  it  (S)     The  examination  of  a  but  not 
third  person^  however,  has  been  held  not  admissible  against  person 
a  party  to  the  suit;    therefore  Sir  T.  Clarke  refused  to  against  a 
allow  the  examination  of  the  defendant's  attorney  to  be  ^'Jj^ 
read,  unless  he  had   been   examined   iri  chief  (4)  in  the 
cause.     And  where  a  creditor  had  taken  the  bankrupt's 
goods  in  execution  after  nn  act  of  bankruptcy,  and  assigned 
them  to  B. ;  —  the  creditor's  examination  (taken  under  the 
commission)  was  holden  not  admissible  in  an  Action  by  the 
assiguees  against  B.  (5)    For  the  same  reason,  the  examin- 
ation of  a  bankrupt  —  taken,  not  in  his  own  bankruptcy,  but 
noder  another  commission  —  is  not  (in  the  event  of  his  death) 
evidence,  upon  a  petition  in  his  bankruptcy  to  expunge  the 
debt  (6)  of  a  creditor.     And  an  examination  before  com-    . 
missioners,  on  an  inquiry  as  to  a  debt,  is  not  evidence  on  ^ 
petition  to  expunge  the  proof  of  a  creditor,  who  was  no 
party  to  the  inquiry.  (7)     So,  where  a  defendant  pleaded  a  part/* 
a  set-off  in  an  action  brought  against  him  by  assigncies,  ^T'J^  ^^^ 
and  tendered  his  cnan  deposition  in  proof  of  a  debt  before  evidence  * 
the  commissioners,  as  evidence  of  the  set-off,  —  Lord  El-  for  him. 
lenboTOugb  refused  to  receive  it  —  saying,  that  the  commis- 
sioners could  neither  be  considered  as  having  done  a  judicial 
act,  nor  as  having  represented  the  assignees,  so  as  to  imply 
that  they  assented  to  the  defendant's  demand ;  and  that  it 
would  only  be  sufficient  evidence  against  the  assignees,  if  it 
couid  be  shown,  tliat  (hey  acknaaiedged  that  the  proof  was  (8) 

(1)  MUward  v.  Forhe$,  4Eftp.        (5)  Deady  v.  Harrison^  I  Star: 
172.  60. 

(2)  Ftdconer  v.  Ha$uott,  1  Camp.        (6)  £x  parte  Can^beU,  2  Rose, 

ni.  51. 

(3)  Wilton  V.  Poulier,  2  Str.  794.        (7)  Ex  parte  Colet^  Buck,  248. 

(4)  JAtk.415.  (S)  Pine  V.  MenneU,  3  Camp. 

279. 
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as  10 
aoooidii^  to  tbe  iMUMjpu 
9  —  wbere  a 
by  Us  own 
Ins  boen  aUowed  to  refer  Id  hk  de- 
ns befixe)  as  to  tbe  proof  of  an  ad 
Id  reficdi  bb  memoTf ,  and  dKfcfcgr 

(1) 

ijj  vbidi  are  read  in  aapportof^ 

Ae  trial,  are  to  be  oonsidered  asgivaB 

B<^i|Mftilepaityhas  no  f^bt  to  inspect  say 

far  ibe  poipose  of  cross-examining  a  wtr 

7  aftermrds  call  far  tbe  deposition  of  the 

and  read  it  in  eridenoe  far  tbe  parpose  of  oontfn£cl* 

(2)   So^  as  ve  baw  already  seen,  iq«i  e  bai  fibd 

by  tbe  arrigngfi  far  a  diacofety,  die  defendants  wai  not  be 

imo  tbeir  depositions,  in  order  lopre* 

(3)    Tbe  proeeedii^  are^  in  fed,  kqpi 

far  Ibe  benefit  of  tbe  creditors^  and  tbere  is  no  geacsal 

i^gjbt  gtfin  to  mspect  tbem  as  pablic  dociiinents»    Beaic 

dnj  are  reeeifed  in  evideno^  it  must  be  dievn,  diat  fktf 

caaae  oat  of  Ae  proper  costody,  namely,  tbat  of  tbe  aaEdttr 

Id  Ae  cosamiBsaon ;  otbervise^  die  band-writiBg  of  one  of 
tbe  ooaamiaBoaers  ^riio  took  tbem  most  be  prorod«(4) 

It  is  a  point  fioqpendy  made  at  Nid  Prim,  irfwibcr  tbe 
wBriini  m  tbe  commission  is  boond  to  produce  &e  pro- 
rjtffdiif^^  wben  served  vdtb  a  uAptma  imn  Ucmu  Lord 
Ken  yon  is  repocted  in  one  case  to  have  said 
not  onl^  not  bonnd  to  prodooe  tbein,  batdu 
criminal  far  bim  to  do  so  (5);  and  Lord  Chief  Ji 
Abbott,  in  another  case,  held,  diat  die  solidtor  was  aot 
bound  to  produce  them  in  a  collateral  action,  to  wliich 
neidier  die  aaapiees   nor  the  bankrupt  were  parties^* 


(I)  rmt^mm  t.  llartt^  1  Esp.        (3)  Bodenv.Ihatm,  1  Atk.». 

()i)  Mmri  T.   Tkorme,  4  Cao^        (4)  CUSwoa  t.  iffifinpr,  9  Caq^ 
191.    ^mM  T,  a«fAr»  I  Gbrringr.    30. 
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and  where  the  prododion  might  tend  to  the  detriment  of^QfiUd^^ 
the  assignees.  (1)     Mr.  Justice  Ho(boyd»  however,  has  ^^^'  7 

raled,  thfit  where  the  party  nqoiring  the  production  of    

them  (thottgh  in  a  coUateml  action)  bad  an  interest  in  the 

commissiony  the  solicitor  was  bound  to  produce  them.  (2) 

And  in  a  recent  case  Lord  Giffinrd  held»  that  the  solicitor 

was  bound  to  produce  the  books  of  &e  bankrupt,  in  order  ^ 

that  entries  rdating  to  the  matter  in  issoSf  but  to  no  other 

matter,  might  be  read  —  though  there  was  ia  fact  8  possibt* 

lity  of  the  assignees  being  prqudioed  by  the  reBuk(S)  of 

theverdtoi  But  aconrtof  lawhas  nojurisdictioa  toorder 

books  or  papers  to  be  delivered  to  the  assignees,  at  the  in*  , 

stance  of  the  defendants  —  the  Lord  Chancdlor  being  the 

proper  authority  to  which  such  an  implication  should  be 

made;  the  Court,  however,  might  give  the  defendant  time- 

to  ptead,  until  (4)  the  plaintiff  thought  proper  to  produce 

them. 

TheLord  Chancellor  may,  indeed,  order  the  production.  Loi^ ,  ^-.y. 
of  the  proceedings  upon  any  occasion  which  he  shall  tUnk  ^^j^ 
proper.   Thus,  notwithstanding  a  commissk>n  had  been  sn«-  may 
persedcd,  the  proceedings  under  it  were  ordered,  upott  *|]!*^r    ', 
petition,  U>  be  produced  at  the  bearing  of  a  cause  in  the  produc- 
Couit  of  Chancery  in  Ireland,  wiAf  a  view  to  thebmikrupt's.  ^^  ^ 
examination  being  given  in  evidence;  but  such  an  ok^b^ 


Will  not  be  granted  as  a  matter  of  course.  (5) 


Sectiok  VL 

Of  the  Competency  of  the  Bankrupt  and  his  Wife  as  IVit* 

nesses.  (6) 

The  bankrupt  is  not  a  competent  witness  in  an  action  Rankmpt 
by  bis  assignees,  to  prove  either  property  iu  himself,  or  a  "®^  •''^"- 

i^JLahtgy.  Barclay,  3StBT.3B,  (4)  Wiitm  r.  Legge,  TMoofe^ 

(J)  Cohen  v.  Templar,   8  Star.  409. 

260.  (5)  Ex   parte    Bemal,    11  Ves. 

(o)  Haivkins  ▼.  Howard,  1  Ryan  557. 

&  M.  64.  (6)  And  see  ante,  767.  770. 

3C  4 


> 
I 

) 


Comfof      ddbtdue  tohimsd^  dr  in  any  odierniaiiiierlencRne^ 

If^o"^.    fiind;  for  the  amount  of  his  aUowanoenndertheconmM 

, dqiauling  upon  the  dear  amount  of  his  estate  reomedbytbe 

^l^^^l^     assigne^^  that  right  of  allowance — togethtf  with  Usngbtta 

the  surplus  if  all  his  creditors  are  paid  in  fiill — giveUiBi 

direct  and  immediate  interest  in  theLresokof  the«otm(i} 

How  his      He  may,  however,  be  roidered  a  competent  witncS)  ^ 

toocvmay   ^^^°S  ^  ^%^^  to  the  allowance  («nd  the  smpta^ »! 

b«re>         obtuning  his  certificate  (S);  but  be  most  have  chw^ 

'^^^'^        his  certificate,  before  the  release  can  <^wrale  to  m^lB 

competent;  for  the  proqf>ect  <^  obtainiDg  it  byJMMBl 

the  fimd,  is  such  an  interest  as  wUl  atill  render  hiB(S) 

incompetent.    And,  where  an  acdoa  was  broagfit  bjik 

obligee  of  a  joint  and  several  bond  against  eae  (tf  t^ 

obligors,  who  was  a  surety  for  the  banknipt,  —  it  wis  Ui 

that  the  banknqpt  (not  having  obtained  hb  oertifioite)  ooflU 

not  be  called  for  the  defendant,  as  he  would  be  liable  t> 

be  sned  by  the  defendant  (his  surety),  in  case  of  t  ^enb 

against  him.  (4>)    But  in  a  suit  in  which  the  king  is  * 

party,  it  has  been  hdd,  that  a  release  to  the  banknipt«ii' 

not  restore  his  competency,  by  reason  that  the  crovn  '^ 

not  bound  by  thebanbrufrt  law.  (^    This  reason^  hfftf^ 

appears  to  be  very  uosdH&ctory ;  for  the  rules  cte^Hof^ 

depend  upon  the  principles  of  justice  and  oominaDseBS. 

and  do  not  seem  to  appertain  in  any  manner  exU^ 

Inanso-     to  the  bankrupt  law.     In  an  action  on  the 9  Ann* c^^^^ 

^^^^^^  the  assignee  to  recover  money  lost  by  the  bei4ni|** 

ney  lost  at  play,  the  bankrupt  (who  had  obtained  his  oerti&ite]  «v 

I^y*  called  as  a  witness  to  prove  the  loss,  and  his  ooaf^ 

was  held  to  be  restored  by  three  difierent  releases;  bst, 

by  the  bankrupt  himself  to  the  assignee;  secoodlyylf^' 

(1)  Ewefu  V.  Gold,  BuU.  N.  P.        (s)  Mmten  v.  Dr^fi^  ^'^'^ 
•  43.     ByJUer  v.  Cooke,  Cowp.  70.     496. 

Ex  parte  Burt,  1  Madd.  46.  (4)  Town/eml'f.Dmm^^*^ 

(2)  Naret  t.  Saxby,  dt.  S  T.  R.    565.  ^ 
497.                                                       (5)  Crawford^,  mms  Gt^ 

7  Ph.  2. 
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the  creditors  to  tlie  bankmpt ;  and,  tbivdly,  by  the  aoignee  Compe-    ^ 
(who  was  jiot  a  creditor)  to  the  benkrdpt.    It  was  also  f^?^    \ 
coDsidered,  that  a  year  after  the  commissioD  issued,  it  ^"^^ ' 
might  be  presumed  that  all  the  creditors  had  proved  —  and  . ' 

that  a  (releaise.  signed  by  all  those  who  had  proved)  might, 
tfaerdbre,  beconsidered  as  a  release  by  all  the  creditors.  (1) 

But  no  release^  even  after  the  bankrupt  has  obtained  his  Not  com*' 
certificate,  will  render  hiin  a  ^mpetiPBt  witness  to  support  P^^"'  ^ 
the  commtmon  (2) ;  for  if  the  oommission  is  not  good,  the  the  com^  ' 
certificate  aind  all  the  proeeedings  are  void,  and  the  bank*  ^oisuw. 
nxpt  would  be  then  liable  again  to  his  debts,  from  which  the 
certificate  if  valid  would  discbarge  him.  Therefore,  he  is  not 
a icompetent  witness  to  prove  his  own  act  of  .bankruptcy^ 
or  even  to  explain  an  equivocal  act,  or  to  prove  the  peti- 
tioning creditor's  debt*  (3)  .  For  the  same  reason,  he  can- 
not, be  questioned  as  to  Imy  act  <^  bankruptcy,  committed 
by  him  prior  to  that  on  which  the  commbsion  is  founded.  (4) 
And  the  general  rule,  as  to  his  incompetency  to  support  or  Evea  on 
defiiat  the  commission,  applies  as.  well  to  his  cross-examin-  cron-ex- 
atioD,:as  to  his  exammation  m  cliieT.  (5) 

(1)'  Carter  v.  Abbottf  i  B.  &.C.  pean  to  have  been  decided^  with- 
444.  out  considering  the  interest  of  the 
(2)  FiM  y,  Curtis,  S  Str.  8S9.  bankrupt  in  the  surplus,  or  hb 
(5)  Chqpnum  v.  Gardtier,  9H.B.  eontmgent  RabUUy  in  case  the  com- 
279.  Cross  V.  Fox,  ibid.  n.  Flower  mission  was  superseded, 
t.  Herbert,  ibid.  Hoffman  v.  PUt,  (4)  WtfoU  v.  WUkmsoriy  5  Esp. 
S  Etp.  93.  RaOtt  V.  Oumey,  187.  i^tsat  v.  Tetiy,  1  M^Cletl.  ' 
Mont.  488.  note.  There  are  two  &  0. 397. 
cases,  in  which  a  contrary  doctrine  (5)  Elsom  v.  BrmUjf,  1  Selw.  N. 
has  been  held  to  some  of  the  po-  P.  259.  It  is  stated  in  the  tecond 
sitions  in  the  text.  In  RusseU  v.  volume  of  Mr.  Christian's  work  on 
HusseO,  1  Bro.  269.  the  bankrupt's  the  bankrupt  law,  that  if  the  de- 
efidenoe  was  received  when  he  fendant  calls  the  bankrupt  as  his 
had  obtained  his  certificate  and  witness^  in  a  case  where  he  is  corn- 
received  his  allowance,  pn  the  petent  to  rive  evidence,  (such  as 
ground,  that  he  was  not  bound  to  to  prove  that  the  defendant  was 
refund  his  allowance.  And  in  Ojt-  not  indebted  to  the  banknipt)  he 
lade  V.  Ferckard,  1  Esp.  286.  the  waves  all  objection  to  his  general 
banknipt  was  permitted  to  explain  competency,  and  that  the  bank- 
a  doubtful  act  of  bankruptcy.  But  rupt  may  then  be  cross-examined 
the  last  case  has  been  over*ruled  as  to  the  requisites  to  support  the 
by  Hoffman  v.  Pitt,  and  Chapman  commission ;  and  for  this  position 
V.  Gardner  ;  and  the  former  ap-  he  cites  the  case  of  "  Assignees  qf 


tLn. 


If. 


(ItC 


IxMEC^SLy 

1  Star.  194. 

(5)  Ifars""  ▼- '^' ^ 
14.    SSte^SB. 

Tf  uNHB  tnc  report  ci '^  . 
vlio  were  tfcep^tio" 


then**! 


faudtnipt  was  oifled  wr-^"^ 
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It  is  abo  clearly  established,  thai  a  bankrupt  may  be  a  Campt* 
witness  to  diminish  the  fund,  tboi^h  he  has  noi  obtained  ^^^^^ 

U$  certificate  —  because,  in  so  doing,  he  speaks  nu>st  mani-    ' 

festly  against  his  own  interest;  for  he  may  not  only  defeat  ^^!l^^ 
his  title  to  the  benefit  which  the  law  allows  him  if  Uie  fund  uiiaartifi- 
is  of  a  certain  amount,  but  he  rbks  the  displeasure  of  all  ^!^'.^ 
his  other  creditors.  ( 1 )    In  an  action  of  assumpsit,  there*  to 


fore^  for  goods  sold  and  delivered  to  the  defendant,  it  was  ^  ^"^^' 
determined  that  a  witness,  though  he  had  been  twice  bank- 
rupt and  had  not  obtained  his  certificate,  was  competent 
to  prove  (on  the  part  of  the  defendant)  that  the  goods  had 
been  delivered  on  the  account  of  the  bankrupt,  aad  not  on 
that  of  the  deiendant  —  the  direct  tendency  of  such  evidence 
being,  to  diminish  the  fund  divisible  amongst  (2)  the  bank- 
rape's  creditors.    There  may,  however,  be  cases  (as  has 
been  justly  observed  by  a  learned  writer  on  the  law  of 
Scotland  (8) ),  where  it  may  happen  to  be  the  bankrupt's 
interest,  with  a  view  to  his  certificate,  to  diminish  the 
general  divisible  fund,  by  introducing  some  creditors  who 
will  carry  him  through  all  hb  difficulties.    But,  as  this 
proceeding  would  be  a  downright  fraud,  and  one  which 
must  be  ooncocted  in  perjury,  there  seems  to  be  no  reason 
why  the  bankrupt  should  not  be  as  much  deterred  firom 
givii^  false  evidence  by  the  penalties  attached  to  that 
offence^  as  any  other  witness  who  hiss  a  peculiar  interest  to 
serva     And  when  it  appears,  moreover,  that  the  bankrupt 
b  attempting  to  &vour  any  one  creditor  at  the  expense  of 
the  others,  his  evidence  in  such  a  case  (4)  will,  of  course^  be 
received  with  great  suspicion.     A  certificated  bankrupt 
has  accordingly  been  held  to  be  a  competent  witness  for  any 

was  contended  that  the  bankrupt       (l)  Langden    v.    Watker,    cit. 

was  inadmissible,  on  the  eround,  Cowp.  70. 

that  though  the  principal  debt  was        (S)  Butter  v.  Cookey  Cowp.  70. 

barred  by  the  certificate,  yet  the        (5)  See  Bell's  Com.  vol.i.  495. 

costs  consequential  to  it  were  not  sect.  1 126. 

barred;  but  the  Court  determined        (4)  And  see  1  Phili.onETjd.  65. 

that  the  costs  followed  the  debt. 
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Compe-  creditor,  whose  claim  against  the  bankrupt  is  barred  by 
Si^/.     the  certificate,  (i) 

•   Where  a  bankrupt  is  one  of  several  defendants  in  an 

cannot  Ey    ^^^^lon,  he  cannot,  by  pleading  his  bankruptcy,  be  admitted 
pleading      to  give  evidence  for  the  other  defendants,  notwithstanding 
^^^  ^  he  has  obtained  his  certificate;  for  in  the  event  of  a  verdict 
ejuunined    for  the  plaintiff^  he  would  be  liable  for  costs.    Therefore, 
tSfejSnt  '"^  ^"  action  against  a  bankrupt  and  his  partner,  the  bank- 
rupt was  held  not  competent  to  prove  that  the  goods  were 
sold  to  such  partner  only.  (2)     Neither  will  a  bankropt, 
on  proof  of  his  certificate  in  the  progress  of  the  trial,  be 
permitted  to  take  a  verdict,  for  the  purpose  of  qualiiyiog 
him  as  a  witness  for  his  co-defendants.  (S)     As  where  he 
was  sued  with  his  other  partners  on  a  promissory  note^  he 
could  not  thus  be  called  as  a  witness  to  prove  an  altemtioii 
Unlew        in  the  note.  (4)     But  where,  upon  a  plea  of  bankruptcy  b; 
plaintiff      qh^  of  several  defendants,  the  plaintiff  enters  a  nolkprmt- 
nolle  pro-    V^  ^  ^^  ^im,  the  bankrupt  is  thereby  rendered  a  compe- 
sequL         tent  witness  for  the  other  defendants.  (5) 

Bank-  The  wife  of  the  bankrupt  is  no  more  competent  to  sap- 

nSt'ajm-*  port  the  commission  than  the  bankrupt  himsdf,  on  the 
petent  to  well  known  principle  of  law,  that  a  perfect  unity  of  interest 
commii.  s«bsiste  between  husband  and  wife.  And  the  power,  wbidi 
flion.  is  given  to  the  commissioners  by  the  STlh  section  of  the  nev 

^  act,  to  examine  the  wife  as  to  the  discovery  of  the  bank- 
rupt's property,  is  limited  to  that  express  purpose,  and  to 
the  commissioners  alone^  and  does  not  extend  to  render 
her  a  competent  witness  for  any  other  purposes,  or  before 
any  other  tribunal.  (6) 

But  in  an  action  of  trover  by  assignees  against  bankers 
to  recover  a  promissory  note,  alleged  to  have  been  pdd  bj 

(1)  Mooijf  V.   Kmg^  SB.&C.        (4)  Cicrrkr v. C%ti^ 5 Camp. SSJ. 

?^?:x  «.            -.               «  W  Moody  V.  JTip^,  supri;  vA 

(2)  naoeny. Dunning,  5Bip.25.  see  I  PhUI;  <m  £Wd.  e5.  TT. 

(3)  Emmet  v.  Butler,  7  Taunt.  (6)  And  «ee  S  Phiil.  Ev.««. 
599.  1  Moore^922. 
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the  bankrupt  in  contemplation  of  bankniptcy,  and  on  which  Conqfe- 
they  claimed  a  lien,  —  Lord  Kenyon  admitted  the  evidence  x!!!^![^ 

of  the  bankrupt's  wife,  who  was  called  to  prove,  that  it    

was  paid  to  the  bankers  in  contemplation  of  bankruptcy  -^ 
thinking  that  she  was  an  indifferent  witness  between  the 
parties ;  inasmuch  as  if  the  assignees  recovered,  the  de- 
fendants would  be  then  creditors  against  the  bankrupt's 
estate  to  the  amount  of  the  note.  (1)  But  it  seems  doubtful 
whether  tliis  decision  could,  upon  strict  principle,  be  sup- 
ported ;  for  if  the  assignees  succeeded  in  the  action,  the 
general  fund  would  be  augmented  by  the  amount  of  the 
note;  and  though  the  bankers. might  prove  it  under  the 
commission,  yet,  if  the  bankrupt's  estate  did  not  pay  20s. 
in  the  pound,  the  divisible  fund  would  be  finally  increased 
by  the  difference  between  the  amount  of  the  note,  and  the 
amount  of  the  dividends  which  the  bankers  would  receive 
upon  their  proof.  /' 

The  dedaratians  of  the  bankrupt  made  before  his  bank^  Astobank- 
rup/cy,  as  to  the  existence  of  the  petitioning  creditor's  debt,  ^^^^^^ 
we  have  seen  (2),  are  receivable  in  evidence  as  an  admis-  and  lettory 
sion  of  the  debt ;  for  the  bankrupt  then  had  no  interest  to  M?*^  ^^ 
make  such  admission;  therefore  the  same  objectiohs  do  raptcy. 
not  apply  to  this  evidence,  as  to  that  given  efier  his  bank'- 
^P^y  y^  support  of  the  commission.     Accordingly  the 
bankrupt  may  allow  his  attorney  (employed  by  him  before 
his  banhvptcy)  to  give  in  evidence  privileged  communica- 
tions then  made,^  though  offered  in  proof  of  the  act  of  bank- 
ruptcy. (3)      But,  in  an  action   brought  by  the  banknqft 
against  an  assignee  to  try  the  validity  of  the  commission, 
any  admission  of  the  bimkrupt,  though  made  qfta-  the 
bankruptcy,  would  be  evidence  against  the  bankrupt  him- 
self.   So  the  bankrupt's  declarations  at  the  time  of  his 
departing  from  hb  dwelling-house,  or  absenting  himself 

(1)  Jourdmne  v.  Lefewe,  I  Esp.        (3)  Merie  v.  More,  1  Ry.  &  M. 
66.  590. 

(2)  Ante,  765. 
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Compe-       are  (as  we  have  seen  (1 ) )  properly  received  in  evideaee,  as 
^^^^     shewing  the  nature  of  his  absence ;  though,  in  strictness, 

the  declaration  should  accompany  the  act  •—  or,  at  least,  if 

not  precisely  oontemporaneousy  it  sbonld  be  so  connected 
with  it,  that  the  declaration  may  be  properly  considered  as 
N  the  result  and  consequence  of  the  oo-existing  motives.  (9) 

Thus  any  letter  of  the  bankrupt  written  previous  to  his 
bankruptcy,  and  neariy  contemporaneous  with  the  act  done 
by  him,  is  admissible  in  evidence  to  explain  the  motivesof  die 
act  And  in  a  very  recent  case  at  Mst  iViius  (whidiwasaD 
action  brought  by  assignees  to  recover  back  money  paid  to  a 
defendant  on  the  groviad  of  a  firaudnlent  preference), — Loni 
Chief  Justice  Best  acted  up  tt>  ihcfiill  extent  of  tUs  princqile^ 
by  admitting  a  letter  of  the  bankrupt  in  eviikaas(thoughwrit' 
ten  five  months  befi>re  the  commission  issued)  expbini^gtk 
embarrassed  state  of  hb  aflbirs — in  order  toahewdiat,  wiieo 
the  bankrupt  made  the  particular  paymeaU  m  question  to  the 
defendant,  he  had  his  bankrupt<7  then  in  contemplatioD.  (3) 
The  general  rule,  however,  and  the  moat  correct  one,  ap- 
pears to  be,  that  the  declarations  of  a  banknqpt  ought  not 
to  be  admitted  to  explun  any  past  transaction,  which  at  the 
time  of  making  the  declaration  was  completely  finished.  (4) 
For  to  admit  such  declarations  would  be,  in  effect,  to  re- 
ceive (as  Mr.  Phillipps  justly  observes  (5)  )  an  admiasioD 
by  the  bankrupt,  that  he  had  committed  aa  act  of  bank- 
rupt<7  —  afiu^t,  which  the  bankrupt  hunself  would  mAhe 
allowed  to  prove ;  and  yet  it  would  be  mudi  leas  dangeroos 
to  hear  the  bankrupt's  own  account  upon  his  oath,  than 
his  bare  relation  to  third  persons  at  second  hand. 

1)  Ante,  770.  C.  J.  Sittings  GuildhaD  after  M* 

2}  8  PhilL  Ev.  S87.  T.  1886. 

S)  Btu:fm  V.  Mmne^  cot.  Beat       (4)  IKo&mni  v.  jr«iiy,4E9.«'- 

(5)  Vol.  it  887. 


\ 
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Section  VIL 

Of  the  Competency  of  Credilm^. 

A  creditor  of  the  bankrupt  is  not  a  competent  witness  Not  com- 

to  increase  the  fund,  out  of  which  he  may  receive  a  divi-  P®*®"Vto 

*'  support 

dend«    He  cannot,  therefore,  give  any  evidence  to  deprive  the  com- 
the  bankrupt  of  his  allowance.  (1)     It  was,  indeed,  held  in  punon^or 
one  case,  that  a  creditor  (who  had  not  proved  his  debt)  was  the  fund. 
competent  to  support  the  commission,  though  not  to  in- 
crease the  estate  —  on  the  ground,  that  he  had  no  immediate 
or  certain  benefit,  and  that  it  might  be  as  advantageous  for 
the  creditor  to  be  allowed  to  sue  his  debtor,  as  to  receive  a 
dividend  under  the  commission.  (2)    But,  as  a  commission 
of  bankruptcy  passes  the  whole  of  the  bankrupt's  estate  to 
the  assignees,  and  appropriates  immediately  to  the  satis- 
fictton  of  his  debts  what  could  only  be  reached  remotely 
and  partially  by  the  process  of  common  law,  it  is,  in  this 
respect,  a  proceeding  evidently  favourable  to  the  creditors ; 
and  therefore  in  a  later  case,  a  creditor  (though  he  had  not 
proved)  was  not  allowed  to  give  evidence  in  support  of  the 
commission,  under  which  he  migAt  afterwards  prove  and 
receive  m  dividend.  (8)    For  it  is  not  enough,  that  the  cre^ 
ditor  has  not  availed  himself  of  the  commission  —  it  ought 
to  be  certain  that  he  never  will  -*^  in  order  to  render  him 
competent.  (4)   And  Lord  Ellenborough,  who  had  formerly 
been  of  a  difierent  opinion  (5),  hdd  afterwards,  that  a  credi- 
tor, though  he  had  not  proved,  was  yet  inoHnpetent  to 
prore  an  act  of  bankmptcy  (6) ;  for  that  the  commission 

(1)  Shuttlewarlh  v.  Bravoj  1  Str.  (5)  Adam  v.  Maiim,  9  Camp. 

507.     Bggletkam  r.  Hmnet^  8  Vm.  545. 

11.  (4)  Per  Lord  Eldon,  i  Roie,  399. 

{2)  WUliamt  v.  Stevent^  2  Camp,  (note);  2  V.  &  B.  177. 

301.S    and    see  Beat  v.  BuUock,  (5)  2  Camp.  301. 

1  Taunt.  7 1  •»  where  the  Court  coih  (6)  Crooke  v.  Edwardt^  8  Star, 

sidered^   that   the  commiiwionerB  302. 
might  receive  evidence  from  a  cra- 
Jitor  who  had  not  proved. 
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brought  a  dmsiUe  fund  within  his  reach,  and  bj  sup- 
porting the  commission,  the  creditor  was  enlargiog  kk 
means  of  satisfiictton. 

But  a  creditor,  it  has  been  ruled,  is  a  competent  witaea 
to  overthrow  the  petitioning  creditor's  debt.  ( 1 ) 

And  a  credkor  who  has  sold  his  debt,  or  i^preedtoseil 
it,  is  competent  to  give  evidaice  either  in  soi^Miit  of  tk 
commission,  or  to  increase  the  fond.  For,  in  this  caceblfae 
interest  which  he  once  had  in  enlarging  the  funds  do 
longer  exists ;  and  though  a  debt  cannot  strictly  be  asngnred 
at  law,  yet  the  assignment  will  be  valid  in  a  court  of  eqmt^; 
and  after  such  assignment  the  creditor  is  oonsidoed  merely 
a  trustee  for  the  purcbltser,  and  as  oeasiiig  to  have  ssj 
interest  in  the  debt  (2) 

In  jone  species  of  bankruptcy,  namely,  that  eooHniited 
by  members  of  parliament  (3),  the  act  dP  bankrupt!^  flust 
necessarily  be  proved  to  a  certain  extent  by  a  creditor;  fir 
the  party  is  adjudged  by  the  statute  to  be  a  bankEvptf 
unless  within  one  month  after  personal  service  of  tk 
summons  he  shall  pay,  secure^  or  compomid  fiir  his  debt 
to  the  satis&ctioii.of  his  creditor,  orenter  iato  a  bond  pre- 
scribed by  the  statute;  and  the  Creditor  is  in  of«&Bsij 
cases,  of  course,  the  onfy  person  who  can  prave^  dnt  the 
debt  has  not  been  paid,  secured,  or  compomided  Snt  to  his 
satis&ction.  With  reference  to  these  negative  circaBi- 
stances,  the  evidence  of  a  creditor  must  (as  to  thb  partiOBlar 
act  of  bankruptcy)  be  admitted  to  that  extent  Bat  the 
necessity  which  exacts  this  admission,  also  limits  the  eiteit 
of  it;  for  although  he  must  be  admitted  to  prove  what  he 
alone  can  prove,  yet  he  is  not  to  be  allowed  to  prove 
can  be  established  by  the  evidence  of  others.  Tlie 
stance^  therefore,  of  a  bankrupt  being  a  member  of  paifiar 
ment,  and  a  banker,  may  be  derived  from  other  sooroes, 


(1)  In^  re  Coddy  sSch.  &  Lef.  commission,  in  order  to 

116.  This,  however,  must  be  taken  his  own  security, 

with  some  qualification,  for  it  may  (9)  Grtmger  v.  /Ma^  <  ^ 

be  the  interest  of  an  execution  or  1275.  Hem  v.  HaS,  ^TVibCTS^ 

a  mortgage  creditor  to  upset  the  (3)  See  ante,  85. 


AGAINST  ASSIGNEES.  ^      9QI, 


^  .  i^end  upon  the  ^tated^fie^t  of  ^^^pe-    , 

tency.of    , 

c  is  not  a  oompetent  witness  at    —7": — 
inmimori  regularly  sued  out,  be-r  ing^re^"  , 
jond  to.  the  Lord  ChanQollor  OQOrr  ^^^  ^^t 
iie  several  fiicts,  upon,  vhich  tli«  toTi^^/^ 
sion  depends  (2) ;  but  hb  deposition 
mmissioners,  we  have  seen,  is  ad- 
ases  as  proof  of  his  debt,  though  he 
*  ^  «i«  called  to  support  it.    It  has,  however,  aUier  to 

Prius,  that  he  may  be  called  to  defeat  the  ^0^'^!*^ 
or  even  to  cut  down  his  own  debt  (4)  sion. 
a  seen  (5),  that  the  declarations  and  ad- 
.:  petitioning  creditor  have  been  received  in 
ic  purpose  of  showing  the  insufficiency  of  the 
igh,  in  one  instance  (6)9  the  admission  was 
1  after  the  issuing  of  the  commission.     But,  in 
e  incompetence  of  the  petitioning  creditor  may 
. ,  by  releasing  his  debt  to  the  assignees  —  though 
.  is  brought  by  the  bankrupt  to  dispute  the  com- 
;);  and  a  release  to  the  assignees  alone  is  sufficient 
)urpose,  without  a  release  to  the  bankrupt 
rty  ordered  to  attend  as  a  witness,  though  he  allege  A  party 
is  a  creditor,  and  therefore  incompetent,  ought  himse^a 
iieless  not  to  absent  himself  on  this  ground ;  for  the  creditor 
of  his  examination  may  establish  that  he  is  not  a  ^^ela»" 
or.  (8)  iUiend. 

commissioner  has  been  permitted  to  be  examined  as  Commis- 
ness  in  support  of  the  commission,  on  the  ground,  that  ^^^"^ 
ould  not  be  compelled  to  refund  the  fees  which  he  had  tent, 
jived.  (9)     He  has  still,  however,  an  interest  in  the 

1}  Per  Lord  Eldon,  Ex  parte  38.;  but  see  Harmer  y.'  Daou^ 

rcourtf  2  Rose,  205.  1  Moore,  300. 

J)  6rrfen  v.«7bfie«,  2  Camp.  411.        (7)  Koopes  v.  Chapman,  Peake, 

3)  Ibid.  19. 

i)  Lloyd  V.  Strettouy  1  Star.  40.        (8)  In  re  Gooldie,  2  Rose,  330. 

5)  Ante,  765.  (9)  Crooke  v.  Edwards,  2  Star. 

6)  JDowden  y.  Fowle,  4  Camp.  302. 
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fhtiue  fees  which  he  might  get,  if  the  oommisson  irere 
SSi.     sained,  vaUat  guanlum. 

An  assignee^  who  has  rdeased  his  indi^dual  daims  on 
the  estate,  is  an  admissible  witness  to  prove  the  petitiooii^ 
creditor's  debt ;  for  he  is  then  a  mere  trustee,  whose  trust 


Soana»- 


^^^  is  Qoapled  with  no  personal  interest.  (1) 

(1)  TomSniOHY.  FPi£lv#,S Brad. &B. 597.  sMook^ITS, 
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CHAP.  XX. 

OF  SUPERSEDING  A   COMMISSION. 

Sect.  1 .  Of  Applications  for  a  Supersedeas  fty  the  BanJcrupL 

2.  Of  the  like  by  other  Persons, 

3.  Of  the  Practice  ttpon  Petitions  for  a  Supersedeas. 
♦.  Of  the  Effect  of  the  Supersedeas. 

5.  Of  the  Writ  of  Procedendo. 

For  the  Costs  relating  to  the  Supersedeas^  see  post,  Chapter 

on  «  Costs:' 

And  see  also,  '*  Joint  Commissions^'  ante,  128. 


Section  I. 
Cf  Applications  for  a  Supersedeas  hy  the  Bankrupt. 

When  a  commission  of  bankrupt  is  improperly  issued,  or  When  a 
fraudulently  obtained,  or  ought  no  longer  to  be  proceeded  ^.^"""l^ 
in,  the  Lord  Chancellor  will,  on  the  petition  of  the  bank-  be  super- 
rupt  or  any  other  party  concerned,   accompanied  by  a  ■®°®*'* 
proper  statement  of  the  facts  on  affidavit,  order  the  com* 
mission  to  be  superseded.     But  a  bankrupt  will  not  be 
permitted  to  try  the  validity  of  his  commission,  by  actions 
against  his  debtors.  (1)     The  writ  of  supersedeas  issues 
under  the  Great  Seal  by  the  order  of  the  Lord  Chancellor; 
and  the  usual  course  pursued  when  the  bankruptcy  is 
disputed  is,  to  order  a  feigned  issue  to  try  the  bankruptcy 
at  law  (2)— -unless,  indeed,  the  commission  appears  plainly 
to  have  been  taken  out  fraudulently  and  vexatiously,  in 
which  case  it  will  at  once  be  superseded.  (S) 

(l)  LoumdeiY.Comfordf  iRose,        (2)  Ex  parte  Wilson,    Ex  parte 
180.  18  Ves.  299.  Harlow  v.  Crotch    Bradshaw,  1  Atk.  217. 
ky    ia    Exchequer, .  Buck,  273,        (S)  Ex  parte  Smith,  l  Rose,  147. 
contra.  Ex  parte  Emery ^   2  Rose,  254.; 

and  see  ante,  134. 
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Jpffica'         The  power  of  superseding  a  commisidoii  af^ears  to  be 

^jj^pi^  entirely  discretionary  in  the  Lord  Chancellor,  except  in 

one  instance  provided  for  hy  the  new  statute  (1)  —  namelj) 

1^^^  where  nine  tenths  in  number  and  value  of  the  creditors 

log  d»-  sigree  to  accept  a  composition  from  the  bankrupt  in  satis- 

f^"^  Action  of  their  debts —  in  which  case  the  Lord  Chancellor 
in  uie 

GhaooeU    is  expressly  directed  to  supersede  the  commission*  (2)  Butf 
^*  in  all  other  cases,  the  same  authority  which  enables  him  to 

issue  a  commission,  gives  him  a  discretionary  power  to  recall 
it  — *  possessing  in  this  instance  the  same  control  over  a  com- 
mission of  bankrupt,  as  other  courts  are  used  to  exercise 
over  their  own  writs  and  process ;  and,  indeed,  he  generallj 
does  act  in  analogy  to  the  proceedings  of  the  other  cooits 
in  this  respect.  (S) 
Conums-         In  some  cases,  where  the  justice  of  the  case  requires  it, 
be  m^    die  Lord  Chancellor  will  supersede  a  commission,  thoagk 
tededf^      it  maj  be  unimpeachable  on   strictly  legal  grounds.  (4) 
^c3^       And,  although  the  requisites  to  sustain  a  commission  maj 
unim-         appear  on  the  proceedings  to  be  established,  yet  if  the  Court 
P^*^*"^'  be  safisfied  on  affidavit  of  their  insufficienqr,  it  will  supei^ 

eede  the  commission  without  an  issue.  (5) 

Grounds         There  are  various  causes  for  superseding  a  commissiaD, 

^^^^  ^^  which  the  party  against  whom  it  is  issued,  or  indeed 

any  other  party  concerned,  may  ex  debito  justtti^e  apply  by 

petition  to  the  Chancellor.    It  is  proposed,  however,  uk 

the  first  place  to  consider  those  cases  where  the  bankrupt 

b  entitled  to  apply  for  a  supersedeas* 

Delay  ia         In  the  first  place,  if  the  commission  is  not  opened  until 

F^*^^^    a  long  period  after  it  issues,  —  that  has  been  always  held  a 

nuadon. 


(\ )  Sectiom  153,  1 34.  580.)  but  the  new  statute  (srtiim  &>' 

(S)  'Diere  was  also  only  one  omits  the  woni  ^prkaitfy,*  mi 

case  specified  in  the  former  sta-  gives  the  Chancellor  a  <Sttftiiaa€y 

tutesy  in  which  the  Lord  Chan-  power  in  this  respect. 

cellor  was  potUivafy  directed  to        (s)  Ex  parte  Frrrmm,  1  Bate, 

supersede  a  commission — and  that  580. 

was,  where  the  petitioning  creditor       (4)  EIx  parte  Dt^rcnr,  1  Boae, 

had  prioatefy   coropoimded  with  555.  lVe8.&B.  51. 

thehankrupt,(5G.S.  C.50.  S.S4.;       (5)  Ex  parte  OidHwKmr,  sRor. 

and  see  Ex  parte  Peutton,  15  Ves.  854. 

4S1.    Ex  parte  Freeman^  1  Ro0e» 
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good  ground  for  superseding  it(l)    And  by  a  general  Gtrmn^ 
order  of  Lord  Loughborough  (2),  if  a  town  commission  is  '^canJ^ 

not  prosecuted  by  the  expiration  of  fourteen  days  ailer  its    

date,  or  a  country  commission  at  the  end  of  twenty-eight 
days,  each  is  liable  to  be  superseded ;  but  one  day  further  . 
most  elapse  in  both  cases,  before  the  order  for  the  supers 
sedeas  can  issue.  A  commission,  supersedable  under  this 
order  for  want  of  prosecution,  cannot  be  superseded  by  the 
bankrupt  without  a  petition.  (3) 

If  the  bankrupt  is  an  infant  (4)  when  the  commission  Bankrupt 
issues,,  or  if  all  the  trading  took  place  during  infancy  (5),  i^^^^ 
he  may  apply  to  have  it  superseded.    So,  if  it  be  taken  out  ^feme 
against  a  Jhne  eaoertf  it  is  supersedable,  though  upon  a  ewert; 
trading  prior  to  her  marriage.  (6)    But  when  it  appeared, 
that  the  bankrupt  had  held  himself  forth  to  the  world  as 
an  adult  and  suijurisj  and  had  traded  in  that  character  for 
two  years,  contracting  debts  to  a  considerable  amount,  — 
Xord  Eidon  dismissed  his  petition  to  supersede  the  com- 
mission, and  left  him  to  his  action  at  law  (7);  and  the  same 
jrnle  will  apply  to  a  Jente  caoert  living  apart  from  her  hus- 
band, and  holding  herself  out  to  the  world  as  sifeme  sole.  (8) 

A  commission  will  also  be  superseded,  if  the  bankrupt  is  not  a 
Ttot  a  trader  when  the  commission  issues.    And  he  is  not  ^^^* 
preelnded  from  applying  to  supersede  the  commission  ori  estoppedT 
tills  ground,  though  he  has  even  obtained  his  certificate  fromap- 
nnder  it — if,  upon  the  trial  of  an  action  by  the  assignees  SiMnSedL 
against  a  creditor,  their  title  is  thus  successfoUy  resisted, 
And  the  commission  becomes  inoperative.  (9)     Neither  will 
he  be  precluded  from  such  an  application,  by  having  stated 
\t\  a  petition  to  enlarge  the  time  for  bis  surrender,  that  he 
b3^  been  dubf  dedared  a  bankrupt.  (10)   But  when  an  appli- 

(1)  Exparte  Pttfe«tofa,sP.Wm8.  (5^  Ex  parte  3fo«A?,  14yes.60?. 

;4^.     £x  parte  FUtdiiert  1  Rose,  (6)  Ex  parte  Jlfeor,  2  Bro.  865. 

%3^»  (7)  Ex  parte  Wation^  IS  Yes. 

(^)  S6th  June  1795.  For  thecon-  S65. 

^rxaotionofthisorder,  see  ante,  ISO.  (8)  Ibid. 

^^^  Ex  parte  Gofe,  1  O.  &  J.  43.  (9)  Bx  parte  Bau^  4  Mad  S70. 

(-♦5  ExparteJ^onw,  sVcs.soi.  (10)  Ex   parte  Jonet^  11  Ves. 

Zjc    parte  Sjfdeboihamy  l  Atk.  146.  409. 
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Apptwo'  cation  of  this  nature  is  delayed  by  the  bankmpt  tor  a  oon* 
banknLL    s'^^^i^l^e  tlme^  when  it  might  have  been  made  earlier,  the 

petition  will  in  that  case  be  dismissed.  (1) 

Insuffici-  A  commission  will  also  be  superseded,  if  the  banknipt 
bankra  u  ^^^  ^^  issued  had  nai  committed  an  act  of  baiikntfUy{t\\ 
cy ;  or  if  he  had  not  committed  one  within  a  long  period  brf)ce 

when  only  the  issuing  of  it.  (3)     But  when  the  bankrupt  applies  to 
for^MUk       supersede  the  commission  on  this  ground  alone^  the  Gxnt 
pending      will  only  suspend  the  insertion  of  the  advertisement  de- 
^!ement^*  daring  the  bankruptcy  in  the  Gazette,  and  will  receiTe  an 
affidavit  of  other  acts  of  bankruptcy ;  for,  upon  a  trial  at 
law,  the  commission  may  be  supported  upon  the  proof  of  any 
other  act,  though  different  from  that  in  the  adjodicatioo. 
If  the  additional  affidavit,  however,  is  not  satisfiictory,  the 
commission  will  then  be  superseded  with  costs.  (4)   But  oe 
a  petition  for  a  supersedeas  before  adjudication,  the  Loid 
Chancellor  will  not  stop  the  commissioners  fix>m  proceed- 
ing to  inquire,  whether  the  party  has  become  bankrupt  oc 
not  —  merely  on  his  cnon  allegation,  that  he  has  not  ooia- 
mitted  an  act  of  bankruptcy,  or  is  not  indebted  to  the 
petitioning  creditor  to  the  (5)  amount  of  100/. ;  —  but  %  in 
addition  to  either  of  these  circumstances,  the  banknipt 
swears  that  he  is  solvent,  and  offers  to  bring  the  petitioniif 
creditor's  debt  into  Court,  the  Chancellor  will  then  restrain 
the  publication  of  the  bankruptcy  in  the  Gazette.  (6) 
Prrference       So,  if  the  petitioning  creditor  receives  his  debt,  or  moce 
^P?^      in  the  pound  than  the  other  creditors,  it  has  been  heU 
that  the  commission  may  be  superseded  (7) ;  though  it  has 
been  subsequently  decided,  that  where  the  petitioning  cre- 
ditor after  the  act  of  bankruptcy  (but  before  the  commisxm 
issued)  received  a  sum  of  money  Irom  the  bankrupt,  which 

(1)  Ex  parte  ikfotJ^,  supra.   Ex  (5)  Ex  parte  Stoket^  7  Vcs.iOS. 
parte  Kirk,  15Ves.464.     Flower  Ex  [mrte  jLii^om^.  1  Atk.  94«.   £i 
y.  Herbert  J  S  Ves.  326.    Ex  parte  parte  Hague^  1  Rose,  150. 
Abeil,  1  G.&  J.  199.  (6)  £x  parte  Fietcker^  I  Ro«e, 

(2)  Ex  parte  Foster,  I  Rose,  49.  536. 
Ex  pane  Protton,  ibid.  259.  (7)  iSSn/^tftr/r, whether  theJosi^ 

^6)  Ex  parte  Bowes,  4  Ves.  168.    rupt  himself  can  for  thi»  cau^ 
(4)  Ex    parte    Burgess,    Buck,    petitioa  to  supersede  the  eoBiii«»- 
S3  J.  sion.    See  Ex  parte  AVI*,  isfra. 
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reduced  the  debt  below  1002.,  — that  was  not  a  sufficient  Grounds 
ground  for  superseding  the  commission ;  for  that  the  pay-  '^^g^g^iJ^ 
ment  could  not  be  retained  by  him  against  the  assignees,    — *— 
and  the  suing  out  the  commission  amounted  of  itself  to  a 
disaffirmance  of  the  pajrment.  (1 )    And  payment  of  money 
by  the  bankrupt  to  the  petitioning  creditor  after  the  suing 
out  of  the  commission,  though  it  may  render  tlie  commis- 
sion supersedable,  does  not  render  it  ipso  facto  void.  (2) 
It  has  been  decided,  also,  that  the  havkrupt  himself  CBnnoi 
supersede  the  commission,  on  the  ground  of  having  given 
the  petitioning  creditor  a  security  for  his  debt  in  preference 
to  the  other  creditors.  (5) 

The  commission  will  also  be  superseded,  if  the  petitioning  Pedtion- 
creditor  is  an  infant  when  it  issues ;  for  as  he  is  obliged  ^^  ^rl* 
to  enter  into  a  bond  to  the  Lord  Chancellor  upon  strik-  an  infant* 
ing  the  docket,  he  cannot,  as  an  infant,  bind  himself  by 
bond.  (4)    And  where  there  are  several  petitioning  creditors 
— each  being  required  to  give  a  bond  —  this  objection 
will  equally  apply.  (5)     So,  if  the  petitioning  creditor  has  InsufRci- 
not  a  legal  debt  to  the  amount  specified  in  the  (6)  statute —  ^|^^  ^^^^ 
or  if  the  debt  accrued  subsequent  to  any  act  of  bankruptcy 
conuaitted  by  the  (7)  bankrupt  —  or  is  barred  by  the  statute 
of  limitations  (8)  —  or  if  the  petitioning  creditor  had  the  Having 
bankrupt  in  execution  at  the  time  of  issuing  the  commis-  !^"^>^P^ 
sion  (9),  —  the  bankrupt,  m  each  of  these  cases,  may  apply  Uon. 
to  supersede  it     But  a  mere  formal  defect  in  the  affidavit 
of  the  petitioning  creditor  is  not  a  sufficient  ground  for 
superseding  the  commission  —  as  where  the  affidavit  was 

(1)  Ex  parte  ilfiOifr,  Buck,  285.        (5)  Ibid. 

(2)  Garrett  v.  Bidduiphy  4  Esp.        (6)  Ex  parte  HylSard^   1  AtL 
104.  146.    JBumabys  case,  1  Str.  653. 

(5)  Ex  parte  Kirk,  IS  Ves.  464.  Med&eotes  case,  2  Str.  g99.     Ex 

This   case   was  decided  with  re-  parte  MackemeMs,  1  P.  Wms.  259. 

Terence  to  the  5  G.2.  c.30.  8.24.;  (7)  Section  19. 

but  see  now  6 G.4.  c.l6.  s. 8., by  (8)  Quantock  v.  Engjtandy'2  BL 

which  the  Lord  Chancellor  has  a  702.     Horseley\   case,    Mosely's 

discretionary  power  in  such  a  case.  Rep.  57.  Ex  parte  DrjwfiMy,  15  Ves. 

either  to  supersede  the  commission,  493.      Ex  parte  Uoffey^  2  Rose, 

or  to  order  it  to  be  proceeded  in.  245. 

(4)  Ex  parte  J?«rrpi£f,3Ve8.554.  (9)  ^unui&ys  case,  supra.  C'oAm 

Ex  parte  Aforton,  Buck,  42.  v.  Cunnifigham,  8  T.  R.  123. 
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AppBea- 
tiotu  by 
bankrupi. 


Coinmis- 
gion  frau- 
dulently 
or  vexati* 
ouslv  u- 
suecL 


for  goods  sold  and  delivered,  when  (at  the  time  of  maldog 
it)  he  had  previously  entered  up  judgment  in  an  actioa 
brought  for  the  goods ;  for  it  is  sufficient,  if  the  creditor 
swears  to  the  truth  and  reality  of  the  debt  (1)  And  wbein 
ever  the  petitioning  creditor's  debt  is  found  insufficient  to 
support  the  commission,  the  Lord  Chancellor  is  now  em- 
powered by  the  ISth  section  of  the  new  statute,  upon  the 
application  of  any  other  creditor  who  has  proved  a  ddK 
sufficient  to  support  a  commission,  (provided  the  same  has 
been  incurred  not  anterior  to  the  petitioning  creditor's  ddit), 
to  order  the  commission  to  be  proceeded  in,  notwithstand- 
ing the  insufficiency  of  the  petitioning  creditor's  debt 

When  a  commission  is  Jraudtdently  or  vexatiousfy  is- 
sued (2),  it  will  in  every  such  case  be  superseded ;  and  the 
Court  will  in  addition  punish  tiie  parties  concerned,  by  com- 
mitting them  to  prison,  and  ordering  them  to  pay  the  costs.(S) 
And  where  there  is  nothing  done  under  a  commission,  and 
the  petitioning  creditor  is  not  to  be  found, — this  is  held  to  be 
such  a  case  of  fraud,  as  will  render  the  commission  (4)  super- 
sedable.  So  also,  though  the  commission  be  legally  valid, 
yet  if  it  has  been  taken  out  against  good  faith,  or  with  a  viev 
to  enforce  a  compliance  with  an  arrangement  then  pending 
between  the  parties,  — the  Lord  Chancellor  will  super^de 
it,  upon  the  general  principle  which  all  courts  adopt  to  con- 
trol the  abuse  of  their  own  process.  (5)  In  a  recent  case  ii 
was  held  by  the  late  Vice- Chancellor,  that  if  the  fhradnlent 
purpose  could  be  defeated  without  superseding  the  commis- 
sion, and  there  was  no  objection  to  it  on  any  other  ground} 
the  Court  would  not  then  interfere  by  granting  (6)  a  sa^- 
sedeas ;  but  Lord  Eldon,  upon  appeal,  in  a  luminous  judg- 
ment, reversed  this  order,  saying,  that  when  a  oommissioD 
is  so  taken  out,  the  Court  will  determine  at  once  that  it 
shall  not  stand.  (7) 


(1)  In  re  BryatU,  1  Rose,  S88. 
1  V.&B.211. 

(2)  Ex  parte  fVUton,  1  Atk.  218. 
£x  parte  Conway^  15  Ve8.62.  Ex 
parte  Hayioood^  ibid.  67.  Ex  parte 
Arrowtmith,  14  Ves.  209. 

(3)  Ex  parte  T^rpe,  1  Ves.394. 
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(4)  Ex  parte  HaHop^  9  Ves.  109. 

I  V  es»  «}49* 

(5)  Ex  parte  Hanomi,  a  Ro^e. 
205. 

(6)  Ex  parte  Bowne,  I  G.*J 
511. 

(7)  2G&J.  157. 
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If  $L  eommission  is  taken  out  for  an  express  purpose^  Grtmntb 
foreign  firm  its  proper  object — such  as  to  det^mine  a  •SfaSfew?" 

lease  (1) — or  to  work  a  dissolatbn  of  partnership  (2) —    ^ 

or  to  put  an  end  to  an  action  at  law  commenced  by  the  ^"^1J^ 
hanknipt  (5)  —  it  will  be  superseded  at  the  costs  of  those  for  a  dif- 
who  take  it  ont     And  the  same,  where  the  object  of  '®""fi^^ 
issuing  it  is  even  meritorious  —  as  when  it  is  taken  out  its  proper 
for  the  purpose  of  facilitating  a  composition  with  the  ere-  *>y®^^ 
ditors ;  for,  though  in  many  instances  the  result  might  be 
beneficial,  yet  as  such  a  practice  (Lord  Eldon  said)  might 
lead  to  much  mischief  the  Court  would  always  discounte- 
nance it  (4)     It  is  no  ground,  however,  for  superseding  a 
Commission,  that  it  was  sued  out  with  intent  to  defeat  a 
previous  execution,  if  no  collusion  appear  on  the  part  of 
the  bankrupt.  (5)  And  though  the  petitioning  creditor  may 
have  really  other  elbjects  in  view  than  the  mere  distribution 
of  the  estate  —  as  thinking  it  a  prudent  thing  to  get  rid  of  a 
bad  partner,  —  the  Court  has  refused  on  that  account  alone 
to  supersede  the  commission,  where  it  plainly  appeared  that 
he  was  not  influenced  by  any  fraudulent  motives.  (6) 

A  country  commission  will  also  be  superseded,  which  does  Comtoy 
not  include  the  names  of  two  barristers,  according  to  the  gio'nfliot 
terms  of  Lord  Loughborough's  order  (7)  —  or  when  the  having 
order  is  evaded,  by  carrying  the  commission  to  be  eltecuted  at  ^^^|^ 
a  distant  town,  when  it  might  with  as  much  propriety  be  M*  ruters  in- 
ecated  at  another  town,  near  which  two  barristers  reside.  (8)  ^^'^^ 
But  when  a  barrister  does  notreside  so  near,  as  to  be  able  to 
att^id  witiiout  his  travelling  expences  being  paid,  that  is  an 
excuse  for  dispensing  with  the  order.  (9)  And  in  one  instance 
a  country  commission  was  refiised  to  be  superseded,  where 

(1)  Ex  parte  GalUfnore,  2Rose»  &P.369.  Ex  parte  Bowcm^  llVes. 

424.  541.  £x  parte  JiTOfcr«imM,  14  Ves. 

(3)  Ex  parte  Browne,  I  Rose,  S09.    Ex  parte  Gardner,  I  Rose, 

151.  377.  lVe8.&B.45. 

(3)  In    re   Bowme,   cor.  Lord  (6)  Ex  parte  ^Ft^on,  Buck,  459. 

Chancellor,  Sittings  after  Trinity  5Mad.  1. 

Term,  1826.  (7)  12th  August  1800. 


Term,  1826.  (7)  12th  August  1800. 

(4)  Ex    parte  Bourne,    16  Ves.  (8)  Exnarte  Htfr^m,  1 

llo.  (f>)  Ibuf. 

^5^  ^lenfuin  v,  Edmonson,  1  Bos. 


Rose,  58. 
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'AfffRea'      the  ground  of  the  application  wasi  that  it  was  issued  to  a  pkce 
^fgf,^^^^    where  there  were  only  two  creditors,  and  which  was  distant 

200  miles  from  the  great  body  of  the  creditors ;  —  though  the 

Court,  in  this  case,  thought  it  was  but  just  to  enhuge  the  time 

Any  com-   for  the  choice  of  assignees.  ( 1 )    A  country  commwaon  wili 

F^^"^^    likewise  be  superseded  at  the  costs  of  the  petitioning  creditOTi 

mdStor.     when  the  name  of  any  commissioner  is  inserted,  who  is  a 

creditor  of  the  bankrupt, — and  this  even  on  an  expartevf- 

Want  of     plication.  (2)  If  notice  of  the  adjudication,  also;,  is  not  given 

^^|^~     at  the  bankrupt  office  at  some  period  of  the  twenty-ninth  day 

after  the  issuing  of  a  country  commission,  the  practice  is 

uniform  to  supersede  it  as  a  matter  of  course  on  the  thirtieth 

day,  upon  an  application  made  for  that  purpose  on  the 

twenty-ninth.     In  one  case,  even  where  the  adjudicatioD 

did  not  take  place  until  the  twenty-eighth  day — and,  by  the 

course  of  the  po^t  from  the  place  where  the  commission  was 

executed,  it  was  impossible  that  such  notice  could  reach 

London  by  the  twenty-ninth, — the  Lord  Chancellor  refused 

to  supersede  a  second  commission,  which  had  been  taken 

out  under  these  circumstances  by  another  creditor.  (3) 

Two  com-       Tioo  commissions  cannot  subsist  together  for  the  same  pur- 

^^1^^      pose  —  the  second  is  (strictiy  q>eaking)  void  (4),  and  will  io 

general  be  superseded.    But  special  circumstances,  Bsjrad 

or  laches  in  the  petitioning  creditor  under  the  first  oonunis- 

gion  —  or  an  acquiescence  of  the  other  creditors  for  a  ooo- 

siderable  time  after  the  issuing  of  the  second  commisskNit 

•^- will  be  aground  for  supporting  the  last  commission, and 

for  superseding  thejirst.  (5)  And  the  Chancellor  wOl  always 

exercise  a  discretion  on  tlie  subject,  and  support  that  commis* 

sion  which  is  most  convenient,  by  superseding  the  other.(6} 

(1)  Ex  parte   Fellotoi,  2  Mad.        (4)  Ex   parte  BtiUer,  l  Roat, 
141.  136.;  and  see  ante,  QiapterV- 

(2)  Ex  parte   Story,  Buck,  70.    Section  4. 

Ex  pane  Mathews,  1  G.&  J.  164.;  (5)  Ex  parte  Brown,  2  Ves.  jon. 

and  see  Lord  Eldon*6  General  Or-  67.    Ex  parte  Pnmdfoot^   1  Atl* 

der,  July  25th,  1817,  and  Ex  parte  2^5. 

Prouer,  2  Rose,  370.    Ex  parte  (6)  Ex  parte  I^Amh  6  Vet  454. 

Crundwelt,  2  Mad.  292.  Ex  parte  Hardwicke,  ihid.  Ex  partr 

(3)  Ex  parte  Henderson,  2  Rose,  Lees,  16  Ves.  472.    Ex  parte  If^ 
190.;  but  see  Ex  parte  Soppit,  vor,  19  Yes,  559, 

Buck,  81. 
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Thas,  where  a  period  of  fifteen  years  had  elapsed  since  a  Ormrndt 
first  commission  is^ed,  daring  which  the  bankrupt  was  \^^pafi^ 
permitted  to  carry  on  trade,  —  a  petition  to  supersede  the  '■ 

second  commission  by  the  petitioning  creditor  under  the 
first  (who  was  the  bankrupt's  &ther-in-law,  and  most  have 
had  some  knowledge  of  the  bankrupt's  transactions  during 
all  that  period)  was  dismissed  with  costs,  —  Lord  El- 
don  saying,  that  if  the  first  commission  had  been  kept 
on  foot  fifteen  years,  with  the  view  of  protecting  the  bank- 
rupt, and  enabling  him  to  defraud  all  those  with  whom  he 
might  deal  in  subsequent  transactions,  he  would  rather 
supersede  that  commission,  at  the  instance  of  the  assignees 
under  the  second^  than  the  second  at  the  instance  of  the 
assignees  under  the^r^.  (I)  So,  where  the  petitioning 
creditor  was  prevented  from  prosecuting  ajlrst  commission 
by  the  artifices  of  a  person,  who  was  desirous  of  covering 
certain  transactions  between  himself  and  the  bankrupt, 
by  the  lapse  of  two  months  after  it  had  issued,  —  the 
Lord  Chancellor  directed  a  writ  of  procedendo  to  issue 
for  the  prosecution  of  that  commission,  notwithstanding 
it  had  in  &ct  been  superseded,  and  two  other  commis- 
sions subsequently  sued  out  (2)  So^  also,  where  the  parties 
under  the  Jirst  commission  place  themselves  by  eontract 
in  a  different  situation,  fron^  what  they  were  in  when 
the  first  commission  issued,  the  first  will  be  super- 
seded, and  the  second  supported.  (3)  And  cases  have  oc- 
curred, where,  upon  a  bankrupt  under  a  subsisting  old 
commission  applying  to  supersede  a  new  one,  the  Lord 
Chaacellor  has  refused  to  interpose  —  if  the  persons  claim- 
ing beneficially  under  the  old  commission  did  not  mean  to 
interfere  with  the  effects  under  the  new  one;  though,  at  the 
same  time,  this  will  not  prevent  the  first  commission  from 
being  set  up  as  a  bar  to  an  action  under  the  second.  (4)  The 
bankrupt,  however,  will  be  justified  in  applying  to  supersede 

(1)  Expartelre«,  16Ves.472.  (4)  Ex  parte    Rhodef,  15  Ves. 

(2)  Ex  parte    Knight,  2  Rose,  54.'>.    Ex  parte  CVfro;,  16  Ves.  236. 
J 1 9.  Ex  parte  Irvine^  1  Mad.  74. 

(3)  Expartei9«i/eii,l  Rose,  136. 


S^2 
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ft  second  commission,  where  a  creditor  (who  might  have 
proved  under  the  first)  is  the  pedtioniog  creditor  nnder 
the  second  —  or  where  it  is  taken  out  under  circnm- 
stances  making  it  not  expedient,  that  it  should  remain 
o^nsibly  in  force,  whilst  void  in  law.  But,  if  the  bank- 
rupt applies  to  hAve  it  superseded,  on  thcprmciple,  tfaataD 
the  property  is  vested  in  the  assignees  nnder  the  first  com- 
mission, —  the  Lord  Chancellor  may  order  him  to  bring  all 
his  property  into  Court,  that  the  equities  between  the  two 
classes  of  creditors  may  be  settled.  (1)  It  is  no  ground  (or 
superseding  a  joint  commission 'against  two  partners  in 
this  country,  that  a  prior  separate  commission  against 
one  of  them  is  existing  in  Ireland.  (2) 

Where  a  third  commission  issues  against  a  banknipti 
who  has  not  paid  155.  in  the  pound  under  the  second,  it 
would  seem  now,  that  the  Lord  Chancellor  would  super- 
sede th6  third  commission,  on  the  ground  that  (by  die 
I27th  section  of  the  new  act)  all  his  future  prop^tyis 
declared  to  vest  in  the  assignees  under  the  second  conunis- 
sion.  (S) 

Another  cao^e  for  superseding  a  commission  is,  as  we 
have  before  seen,  when  separate  and  joint  commissfons 
are  issded  against  the  different  members  of  a  partner- 
ship;*—in  which  case  the  Lord  Chancellor  will,  far  the 
convenience  of  administering  the  joint  effects^  in  geneni, 
supersede  the  separate  commission,  and  establish  the  joint 
one.  (4) 

The  Lord  Chancellor  ha^  refused  to  stay  the  progress 
of  a  commission,  upon  a  mere  offer  to  pay  mto  the  name  di 
the  Accountant-General  a  fund  alleged  to  be  snfficioit  be 
the  payment  of  the  creditors.  (5)  And  where  the  banknpt 
proposed,  that  a  freehold  estate  (of  which  he  was  pos- 
sessed, and  which  he  alleged  was  more  tiian  adequate  to 
the  pajonent  of  his  debts)  should  be  sold,  and  the  proceeds 

(1)  Expscrte Leety  16  Ves.  474.      Ex  parte  BodMnMn^  sRosc^lT^. 
(8)  Ex  parte  CridUtnd,  9  Rob^    Ex  parte  JBudUc,  1 6.  & J.5S. 
164.  3  V.  &  B.  94.  (4)  And  see  ante,  129. 

(.1)  Kx  parte  ^rt^rr,  1  Rose,454J.        (5)  Ex  parte  Krmp,  iHav,'- 

note  (<f). 
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applied  to  that  purpose^  —  Lord  Eldon  thought  he  ooold  Groundt 
not  interfere,  widiout  being  perfectly  satisfied  that  the  pro-.  '^catiJ^* 
posal  would  be  fully  and  speedily  effectuated.  (1)  • ^ 

But  if  all  the  creditors  (who  have  proved  debts  under  the  CooBent  of 
oommission)  agree  to  have  it  superseded,  the  bankrupt  may,  ^^^^''- 
in  t]iis  case,  petition  for  a  supersedeas  (2) ;  the  ponseat, 
however,  of  the  creditors  must  be  certified  by  the  commis- 
sioners ;  And  this  proceeding  will  not  be  dispensed  with^ 
though  all  the  creditors  have  even  received  20s*  in  the 
pound  —  and  though  some  of  them  reside  abroad.  (3) 
When,  however^  two  creditors  (who  had  been,  as  well  as 
all  the  others,  paid  their  debts  in  fiill)  could  not  be  found, 
but  their  securities  had  been  delivered  up  with  receipts 
upon  them,  and  their  signatures  satisfactorily  proved,  — the 
Jjord  Chancellor  thought  this  was  ground  sufficient  for 
superseding  the  commission.  (4}  Any  secret  preference  of 
&,  creditor,  by  the  bankrupt  giving  him  money  or  security 
to  induce  him  to  give  his  consent,  will  be  considered  fi^u* 
dulent  as  against  the  other  creditors ;  therefore,  when  the 
bankrupt  confessed  a  judgment  to  a  creditor,  in  consider- 
ation of  his  not  opposing  the  bankrupt's  petition  for  a 
supersedeas^  —  the  Court  of  Common  Pleas  set  it  aside^  even 
on  the  application  of  the  bankrupt.  (5)  By  a  general  order 
of  Lord  Eldon  (6),  no  commission  can  now  be  superseded 
on  the  ground  of  the  consent  of  all  the  creditors,  until  after 
the  second  meeting  (7) ;  and  the  commissioners  are  directed 
at  that  meeting  to  adjourn  the  choice  of  assignees,  if  they 
are  satisfied  that  such  a  petition  will  be  presented. 

Under  this  head  of  consent  of  creditors  may  be  classed  th^  Compon- 
provision  in  the  new  statute,  as  to  what  is  termed  the  compo'  ||!^t^°^ 
sliion  coniractf  which  is  taken  from  the  Scotch  sequestration 
act,  — and  which,  having  been  frequendy  acted  upon  with 

(1)  ExpartePryafi/,aRose,5.  (6)  21st  August   1818»    Buok, 

(2)  Ex  parte  Jmet^  8  Ves.  328.  28 1. 

(3)  Ex  parte  Jisc^xofi,  8  Ves.  535.  (7)  The  practice  before  was  to 
£x  parte  Mikier^  19  Ves.  204.;  supmede  it  at  any  time  after  tha 
^md  see  1  Atk.  135.  244.  first  meetiqg.     Ex   parte  Dude* 

(4)  Ex  parte  King^  2  Ves.  40.  woHky  16  Ves.  416.  Ex  parte  Law^ 

(5)  ThomoM  V.  Rhode$y  S  Taunt  4  Mad.  273. 
^78. 
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'^^f^P^  advantage  in  that  conntry,  it  has  been  thought  advisabk  to 
tatiknLL  ^^ff^  on  the  Ejsglish  bankrapt  kw.  By  section  ISS.  it  is 
— —  provided,  that  if  at  any  meeting  of  creditors  after  the  bank- 
ropt  shall  have  passed  his  last  examination  (whereof  and  of 
the  purport  whereof  twenty-one  days  notice  shall  have  been 
given  in  the  Gazette)  the  bankrapt  or  his  fiiauis  shall  make 
an  o£fer  of  composition,  or  secnrtty  for  such  composatioD, 
which  mne'tenths  in  number  and  value  of  the  ci editors 
assembled  at  such  meeting  shall  agree  to  accqit,  another 
meeting  for  the  purpose  of  deciding  upon  such  oflfer  disll 
thereupon  be  appointed,  whereof  a  similar  notice  shall  be 
given ;  and  if  at  such  second  meeting  nine-tenths  in  number 
and  value  of  the  creditors  then  present  shall  also  agree  to 
accept  such  ofier,  the  Lord  Chancellor  shall  and  may*  npon 
such  acceptance  being  testified  by  them  in  writiii^  sape^ 
sede  the  commission.  Bj  section  IS^.,  any  creditor,  whose 
debt  is  below  202L,  is  not  to  be  reckoned  in  immier,  but 
the  debt  is  only  to  be  computed  in  value.  Any  creditor  (to 
the  amount  of  50^)  residing  out  of  England  must  be  per- 
sonally served  with  a  copy  of  the  notice  of  the  meeting  so 
long  before,  as  that  he  may  have  time  to  come  and  vole  at  it : 
and  he  is  entitled  to  vote  by  letter  of  attorney,  executed  and 
attested  in  the  manner  required  for  creditors  voting  in  the 
choice  of  assignees.  If  any  creditor  agrees  to  accept  any 
gratuity,  or  higher  composition,  for  assenting  to  such  oftr 
on  the  part  of  the  bankrupt,  he  is  liable  to  forfeit  the  ddbt 
due  to  him,  together  with  such  gratuity  or  compositioQ. 
And  the  bankrupt  must  (if  required)  make  oath  before  the 
commissioners,  that  there  has  been  no  such  transactioo 
between  him  (or  any  other  person  with  his  privity)  and  set 
of  the  creditors — and  that  he  has  not  used  any  undue  OMaiis 
or  influence  with  any  of  them,  to  obtain  their  assent  to  die 
ofier  of  composition. 
General  As  no  provision  is  made  in  the  act  with  respect  to  die 

h'f^^  ^  manner  of  holding  these  two  meetings,  or  in  whidi  evidence 
the  mMU    is  to  be  given  of  the  performance  of  the  several  particabn 
iiigi»  &c     contained  in  the  above  sections,  the  following  directiou 
have.been  established,  by  a  general  order  of  Lord  Eldao 
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very  recently  made.  (1)    At  the  first  meeting  a  minute  Gromidg 
must  be  taken  by  the  solicitor  of  the  assignees,  of  the  {^catiJi^ 
names  of  the  several  creditors  present,  and  of  the  amount         ' 
of  their  several  debts  standing  in  proof  upon  the  pro- 
ceedings —  distinguishing .  such  of  them  as   shall  assent 
to.  the  above  composition.     The  second  meeting  is  re- 
quired to  be  held  at  a  meeting  of  the  commissioners, 
who  are  directed,  by  deposition  of  witnesses  and  docu- 
mentary evidence^  as  to  them  shall  appear  to  be  proper,  to 
inquire  and  ascertain  whether  the  requisites  of  the  act  pre- 
vious to  such  meeting  have  been  duly  performed,  and  to 
certify  die  same  to  the  Lord  Chancellor,  together  with  the 
proceedings  which  have  taken  place  at  such  second  meet- 
ing.    For  the  better  information,  also,  of  all  parties  inter- 
^ted,  the  commissioners  are  ordered  to  state  in  their 
certificate  what  proportion  in  number  and  value  the  cre- 
ditors assenting  to  the  composition  bear  to  the  creditors 
who  have  proved  debts  to  the  amount  of  20L  and  upwards, 
and  also  whether  any  sale  has  been  made  of  the  bankrupt's 
estate,  in  order  that  provision  may,  if  expedient,  be  made 
for  confirming  the  same. 

When  questions  on  this  new  enactment  of  the  composition  Dednont 
contract  may  come  before  our  courts  for  decision,  they  will,  q^^ 
probably,  be  guided  in  some  measure  by  the  determinations  courts 
of  tbe  Scotch  tribunals,  which  have  already  taken  frequent  "^^®*       ^ 
cognizance  of  its  di£^^it  provisions.  These  are  all  collected 
in  Mr«  Bell's  Commentaries  on  the  Laws  of  Scotland  (2), 
but  though  useful  to  refer  to  in  a  case  of  difficulty,  cannot 
be  given  as  a  precise  authority  to  the  English  lawyer.     It 
seems  that  the  Scotch  courts  hold,  that  an  offer  to  the  cre- 
ditors of  a  sum  in  gross  (or  what  they  quuntiy  term  a  dump 
sum)  is  not  a  composition  within  the  meaning  of  the  above 
provision — deen^ing  it  necessary  that  each  creditor  shall 
be  offered  a  rateable  proportion  of  his  debt ;  but  after  this 
otBsr  has  been  made,  any  additional  composition  of  so  much 
per  pound,  though  payable  on  a  contingency,  is  allowed  to 
be  tacked  to  it.    The  security  offered  by  the  bankrupt  or 

(1)  27th  June  1826.  (2)  Vol.  iL  p.  484. 
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bis  fiieodsy  thgr  lOoevise  lioli^  nunt  extend  to  ike  laUe 

■  poond,  with  security  onlj  for  is,  and  tbe  bsnkmplfs  osn 
bill  tar  the  lemaiodery  bas  been  decided  to  be  m  bttd  dEx; 
Tbe  croditof's  assent  to  the  moipcBilicMi  at  the  fast  an  i  U% 
isf  also^  held  not  binding  iqion  him  at  the  aeoond;  thejtr^ 
iPfctii^  beiDg  considered  (as  indeed  plainly  appears  from 
the  abo?e  enactment)  to  be  inteDded  only  fiir  lecemag  tbc 
proposal  of  the  bankropty  or  his  ftiends — and  die 
to  be  the  one  for  finally  deriding  on  it. 
Banknipt        It  is  a  general  rakb  diat  the  banknpt  cannot 


apply  be- 


to  sti^ieisede  the  rommission  before  he  has  snirenderedlo 
it;  theiefoic^  he  cannot  apply  for  m  nycriedflay  befcie ay 
meeting  has  been  held  yiM^y  t^H?  ^^^w^^w^yv  (1)  Anlif 
the  time  for  bis  soiraader  has  eipired»  he  mnst  fiist  s|f^ 
by  petition  far  leave  to  snnender>  before  he  can  petition  fa 
Except  >  iipcfsadegfc  (8)  This  ral^  bowevery  has  been  wmirlinin 
diiyenied  with,  where  there  was  no  intention  in  the  baak* 
mpt  to  defiraad  his  creditors  by  not  a|yearing  within  de 
time  appointedf  and  when  his  abeenoe  proceeded  fivm 
ignorance  of  the  consequence^  or  firom  accident  —  or  where 
he  was  oat  of  the  ooontiyy  and  never  heard  of  the  issnaig 
of  the  oommission.  (8)  And^  indeed^  it  was  the  caHon 
with  LoKd  Maodesfieldy  when  the  bankropt^s  omisaoa  a> 
annrender  arose  from  any  of  these  causey  to  snpenedt  the 
commissicHi  on  that  acooont  alonep  in  otder  U>  pauant  a 
prosecution  against  him  for  ^ony.(4)  In  one  casi^  tooi» 
after  the  adjodicatioq.  Lord  Eldon  (opcm  being  satisfiai 
that  there  was  not  a  sufficient  act  of  bankruptcy)  super- 
seded the  commission  at  the  costs  of  the  petitioning  crednor, 
although  the  bankrupt  had  not  previously  s«Rendend«{S) 
And  where  the  implication  is  made  by  the  petitiflBiig 
creditor — and  it  appears  that  the  bankrupt  was  ont  «f  the 

(I)  Ex  parte  Stokes,  7  Ves.405.  Lmvender,   I  Rose,  55.    Ex  pifte 

Ex  pute  Jomet,  1 1  Vet.  409.    Ex  Hwlims,  ibid.  SS8. 

parte  IfaOnuos^  i  G.  &  J.  SS7.  (4)  1  Atk.  8SS. 

(2J  Ex  parte  JontM,  8  Ves.  528.  <5)  Ex  parte  FoOer,  1  Rm^-W-; 

(5)  Per  Lord   Hardwicke,  Ex  and  iee  £1  parte  Prodm,  ftid. 

pHrte9F(MN^lAtk.8SS.    Ex  parte  959. 
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country,  and  bad  not  heard  of  the  commission  —  and  all  the  Grmmdi 
creditors  (wlio  have  proved)  subscribe  their  names  to  the  ^^^Z^^ 
petition  —  and  the  assignees  also  testify  their  consent ;  —  it  ^^^^' 
seemS)  then,  a  matter  of  course,  to  supersede  the  commis- 
sion without  any  surrender  of  the  bankrupt.  (1)     If  the 
bankrupt  dies  before  the  last  meeting  of  the  commissioners, 
and  is  thus  by  the  act  of  God  prevented  from  surrenderingi 
the  Court  will,  then,  upon  the  petition  of  his  personal 
representative,  make  the  same  order  as  if  he  had  sur- 
rendered. (2)      But  where  the  bankrupt  had  died  abroad 
(tfter  the  third  meeting  without  surrendering,   it  was  d^ 
termined,  that  a  petition  by  his  representative  to  supersede 
a  commission  could  not  be  heard,  unless  it  made  out  a 
case,  that  would  induce  the  Court  to  permit  a  surrender  if 
the  bankrupt  were  living.  (3) 

A  bankrupt,  who  is  attainted  of  felony,  cannot  be  heard  Bankrupt 
bj  petition  to  supersede  the  commission,  whether  his  at-  a^^^^ted 
tainder  arose  out  of  the  commission  of  bankrupt,  or  is  wholly  petition, 
irrelevant  to  it  (4);   for  a  person  attainted  can  be  heard 
only  in  a  court  of  justice,  for  the  direct  purpose  of  revers- 
ing the  attainder,  and  not  in  the  prosecution  of  a  civil 
right.  (5)     But  a  bankrupt,  in  custody  under  a  commitment  But  com- 


nutmeot 


(1)  Ex  parte  Hofkaau^  1  Rose,  a  civil  action,  or  a  criminal  prose- 
228.  cution.     See   Ex  parte  JRoberts, 

(2)  Ex  parte  Wiittington,  Buck,  l  Nfod.  7S.    Sir  W.  Evans  reoom- 
235.  mends  a  middle  course  of  proceed- 

(3)  Ex  parte  Crowther^  Buck,  ing,  namely,  to  give  the  party  an 
ASO,  Witn  respect  to  the  above  opportunity  of  submitting  tneques* 
rule  of  practice,  that  a  party  shall  taon  in  each  particular  case  to  the 
not  be  allowed  to  apply  to  super-  consideration  of  the  Court,  upon 
sede  a  commission  without  a  pro-  a  particular  motion;  and  that  the 
viou<  surrender  to  the  oommis-  turrender  should  be  dis|}ensed  with, 
Bsooers,  it  undoubtedly  seems  ra-  whenever  the  opposition  to  the 
ther  inconsistent,  that  he  should  commission  appears  to  arise  from 
thus  be  required,  in  a  certain  a  fidr  and  real  objection  to  its  va^ 
J^ree,  to  submit  to  the  very  au-  lidity,  and  not  from  any  vexations 
Jiority  which  he  insists  to  be  in-  or  improper  motive.  See  Letter 
ralid  —  and  the  validity  of  which,  to  Romilly,  s.  xxvi. 

kIso,  without  any  such  surrender,  it  (4)  Rex  v.  Bullock^  1  Taunt.  82. 

m  competent  for  him  to  contest  (as  (5)  Ibid.  14  Yes.  458. 
lie  law  at  present  stands)  either  in 
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turns  by 
hankrupL 

by  com- 
missioners 
does  not 
whoU^  in- 
capaatate 
him. 

Not  pre- 
cluded by 
a  judge's 
order. 


What  no 
grounds 
for  apply- 
ing. 

As  to  mis- 
nomer. 


As  to 
misde- 
scription. 


bj  the  commissioners  for  prevaricadon,  is  not  thereby  o&so- 
lutely  incapacited  from  petitioning  for  a  supersedeas  (1)  — 
especially  when  all  his  creditors  consult  to  the  comnHssioo 
being  superseded  (2) ;  though,  in  one  mstance  of  this  kind, 
Lord  Eldon  refused  to  supersede  the  commission,  even 
with  the  consent  of  the  creditors  —  considering  that  the 
bankrupt,  by  not  answering  to  the  satisfaction  of  the  com- 
missioners, was  guilty  of  a  great  offence.  (3)  Where  tbc 
bankrupt  was  under  terras  (by  a  judge's  order)  not  to  pro- 
ceed in  a  petition  then  pending  to  supersede  a  commission. 
Lord  Eldon  said,  that  he  would  not  hold  a  man  precluded, 
by  an  order  of  that  kind,  from  applying  to  the  Great  Seal 
on  a  subject  within  its  peculiar  jurisdiction.  (4) 

It  is  no  ground  for  the  bankrupt's  application  to  super- 
sede a  commission,  that  he  is  described  in  it  by  a  diflferent 
namey  if  that  was  the  name  which  he  had  himself  adopted 
and  used :  for  the  law  will  not  permit  a  man  to  say  thst 
he  is  not  known  by  a  name,  which  he  has  himself  held 
forth  to  the  world  as  his  (5)  right  one.  And  where  there 
is  only  one  commission  issued,  and  the  name  is  idem  stmcm^ 
a  variance  in  the  spelling  does  not  seem  to  be  material.  ./^' 
Nor  will  a  commission  be  superseded  on  account  of  a  mis- 
description of  the  bankrupt,  if  he  is  well  known  by  the  de- 
scription (7)  in  the  commission ;  nor  where  a  feme  cooeri 
trader  by  the  custom  of  London  was  by  mistake  <)escribed 
as  a  widam.  (8)  But  where  the  bankrupts  were  described 
as  *^  of  Su7i  Wharf  London  and  fVolverhamjUon'*  —  and  it 
appeared  they  had  no  residence  or  establishment  whatever 
at  Wolverhampton^  —  the  commission  was  in  this  case  super- 
seded. (9)     But  "  L.  H.  M.,  of  Finsbury  Square,  in  the 

(1)  Ex  parte  Magtnmi^  1  Rose,  (6)  Re    Baldwin,   2  Roie,  SXk; 

60.  18  Ves.  289.  and  see  post. 

(«)  Ex  parte  Browne,  8  Swanst.  (7)  Ex  parte  Bordey^  sMad.  1 1. 

290.  (8)  Ex  parte  QarmgUm,  1  Atk. 

(3)  Ex  parte  Bean,  17  Ves.  47.  ^'^ 
I  Rose,  211. 


(4)  Ex  parte  Dick,  1  Rose,  51. 

(5)  Ex  parte  <S^mtM«  8  Rose,  25. 


206. 

(9)  Ex  parte  BechM,  1  G.  & 
J.  80. 
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city  of  Lmdon" — instead  of  the  ^^  county  of  Middlesex^*^ —  Grounds 
is  not  a  material  misdescription.  (1)  pUcaUxmT 

Although  there  may  be  a  strong  probability,  that  the    

person  (against  whom  a  commission  is  taken  out)  is  not  a  babiUtv'**" 
proper  object   for   a  commission,   yet  if  the  depositions 
establish  the  bankruptcy,  such  probability  merely  will  not 
be  a  ground  for  the  court's  interference  to  stop  tlie  progress 
of  the  commission.  (2) 


Section  II. 

Of  Applications  for  a  Supersedeas  by  other  Persons, 

The  commission  may  also  be  superseded  (for  any  of  the 
causes  specified  in  the  previous  section)  upon  the  petition 
of  other  parties,  as  well  as  on  the  petition  of  the  bankrupt. 
And  if  the  petitioning  creditor  has  not  prosecuted  the  Bypeti- 
commission  so  far  as  to  give  an  interest  in  it  to  others,  he  c^^^i. 
may  apply,  as  a  matter  of  course,  to  have  it  superseded, 
unless  the  bankrupt  should  oppose  it.  (3)  A  petitioning 
creditor,  however,  cannot  supersede  a  commission  without 
6rst  applying  to  the  Court ;  and  where  he  did  so  in  one 
case^  upon  receiving  his  debt  from  the  bankrupt,  he  was 
ordered  to  refund  the  money  which  he  had  so  received.  (4) 
\  commission  of  bankrupt  is,  in  fact,  an  execution  for  all 
reditors ;  and  the  petitioning  creditor,  therefore,  cannot 
eceive  his  debt  and  supersede  the  commission,  while  the 
tiier  creditors  are  (5)  unsatisfied.  Where,  too,  a  petition- 
ifT  creditor  applies  to  supersede  a  commission,  which  is 
iken  out  with  a  different  object  from  that  which  the  law  re- 
[Agnizes  as  the  proper  object  of  a  commission, —  the  Lord 
'hancellor  will  supersede  the  commission,  without  prejudice 

( 1 )  Kx  parte  5m»M,   1  G.  &  J.        (4)  Ex  parte    Thomsony   I  Ves. 

(^Q^  In  re  Jjemsy  2 Rose,  59.  (5)  Ex  parte  Stokes,  7  Ves.  408. 

'3)  Ex  parte  Frowscy  iG.  &J. 
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4^P^      to  tlie  bitfiknipt's  right  of  motion ;  but  will  not  give  any 
crt^n.     direction  for  the  petitioning  creditor  to  issiie  another.  (1) 
*^-—      Where  two  oommissions  issued  against  a  man^  the  fiist 
by  a  wrong  name  (though  one  he  was  in  the  habit  of 
using)  —  and  the  second  by  his  right  name»  —  upon  an  ap- 
plication by  the  petkioning  creditor  under  the  seoond  coib- 
mission,  the  first  was  ordered  to  be  superseded ;  for  wheie 
there  is  a  commission  against  a  bankrupt  by  his  light  wae^ 
^  ^^f^   ^^  ought  to  stand  in  preference  to  the  other.  (2)     A  peu- 
pedtion;     tion  by  the  petitioning  creditor  to  supersede  a  oommisaoQ 
(before  it  has  been  opened)  ought  to  be  served  upon  die 
bankrupt  (8) 
bgr  a  gene-       So  any  other  creditor  of  the  bankrupt  may,  in  an  eaih 

Vol  4^viA/ia_ 

1^^  stage  of  the  proceedings,  and  for  good  cause  shown  to  tlie 

Court,  apply  by  petition  for  a  si^^erseieat,  notwithslmwitng 
be  has  proved  his  debt  under  the  commis9ioD(4);  far 
any  objecdon  on  account  of  the  proof  of  the  dd)C,Lord 
Eldon  said,  must  depend  entirely  upon  the  areumstenoes 
under  which  the  proof  bad  been  made,  as  well  as  tlie 
conduct  of  the  creditor  —  and  that  be  wonM  lay  dovo 
no  general,  rule  upon  the  subject  (5)  The  petttioo  of 
the  creditor  must  contain  an  allegation,  that  the  petitioner 
is  a  creditor;  or  it  will  not  be  heard. (6)  And  vrbeit 
the  affidavit  (in  support  of  the  petition)  stating  that  the 
petitioner  is  a  creditor,  is  contradicted  by  the  examination 
of  the  bankrupt  before  die  commissioners,  —  an  inqairy 
wiK  be  directedi  as  to  whether  the  petitioner  was  a  creditor, 
so  as  to  entide  him  to  petition.  (?)  It  seems  that  a  crea- 
tor, who  is  proceeding  against  the  bankrupt  at  law,  must 
consult  to  discontinue  the  action,  if  he  applies  to  supersede 


(1)  Ex  pwrte  SmiA^  I  OoteySSd.  that  a  credit* 

(s)  Ex  parte  SchofiM^  2  Rose,  canaot   petition    to  supcne^le  m 

S46.;  and  see  Stevens  ▼.  JSHx^e,  commissioii.    Sedqaaert, 

5  Camp.  S56.  (6)  £x  parte  Ojkey,  1  G.  &  J- 

(3)  Anoo*  1  G.  &  J.  Sa.  1S« 

(4)  2  Rose,  53.    Ex  parte  B<m*  (7)  Ex  parte  Foo/cs,  Bock,  9^; 
«rr,ibid.6l.  and  sea  Bx  parte  A<4  iCt^ 

(5)  2 Rose,  62.     In  2  Mad. SSI.  42S. 
it  ii  reported  to  have  been  held, 
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tbe  iDbttinlMtdii ;  for  iflife  will  hot  do  80,  hfe  Kiis  iidihing  to  ^P^^ 
do  with  tbe  odmmissioh,  nor  any  resource  to  the  great  c^efSiofs. 

ae«L(l)    Any  tampering  of  a  eireditor  with  the  bankrupt    

will  cause  the  Ghancellor  to  dismiss  the  peftitioti.     Biit  J^^^^^H^ 
when  a  creditor,  honestly  believing  a  cothmission  to  be  pering, 
invalid,  does  not  p^ove  tfnder  it  —  but  (acting  adversely)  ^f^ 
declailes  to  the  bankrupt  and  his  friends,  that  he  means  to  dismlMecL 
petition  fet  a  supersedeas  unless  his  debt  is  paid,  -^  this  is 
not  such  a  tampering,  as  will  bar  his  petition  for  the  super' 
sedeas,  (S)    After  the  btokrnpt,  however,  has  obtained  his 
*oerliioate,  the  eommission  will  not  be  SQperseded,  unless 
a  ease  of  fraud  is  made  out  against  him  —  or  the  hivahdtty 
of  the  eommission  appears  on  the  face  of  the  proceedlflgs.  (S) 
And  if  he  has  conducted  himself  honestly,  the  commis^icte  Gboiiufs- 
will  not  be  supersedable  by  the  creditors  after  certificate  -^  ."^^  . 
altfiou^  there  is  an  objection  to  the  trading,  tbe  p^tftidn-  supTned^ 
ing  creditor's  debt,  or  the  act  of  bankruptcy  —  and  thou^  !I«!jw^ 
debtors  to  the  estate  upon  that  ground  reftise  to  pay  the  ^^^  ^^^ 
assignees.  (4)     If  the  Lord  Chancellor  makes  ady  Ord^r  tificate^ 
upon  such  a  petition,  it  will  be  to  direct  an  mne  to  try 
the  bankruptcy ;  for  after  the  bankrupt  has  gdl  his  certL* 
ficate^  a  cl^itor  can  have  tio  Action  at  law  agaitist  hihi  -^ 
Bs  tbe  certificate  (unless  it  has  been  obtained  by  fraud,  or  Is- 
void  rnider  the  statute)  is  a  conclusive  bar  against  him  — 
ihat  of  itself  being  evidence  of  the  trading,  act  of  bank- 
ruptcy, &C.     And  where  a  commission  Was  proceeded 
upon  in  tbe  usual  manner,  and  all  the  CredTtors  hdd  ac- 
quiesced in  it,  and  the  whole  w*as  completely  finished,  — 
Lord  Hardwicke  refused  to  supersede  it  oti  a  petition  of  the 
creditor  — which  suggested  that  an  action  had  been  brought 
by  the  assignees  to  recover  some  part  of  the  bankrupt's  pro- 
perty ' —  aod  that,  a  witness  having  stated  that  an  i^ct  of 
bankruf^cy  was  committed  before  the  petitioning  creditor's 

( 1 )  Ex  parte  Jottpk,  1  Rose,  1 S9.  ( J)  Ex  parte  Levi,  Buck,  75. 
£x  parte  Jffardenbergh,  ibid.  206.  (4)  Ex  parte  Crowder,  2  Rose, 

(2)  Ex  parte  Patert<m,  1  Rose,  3S4. ;  and  see  Ex  parte  Mau/e, 
402.  l4Ves.  602. 
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Afftica-     debt  accrued,  (which,  under  the  former  law,  rendered  a  oom- 
credkton,     iQ^ssion  invalid,)  the  assignees  submitted  to  a  nonsuit ;  —  for 
such  submission  of  the  assignees  was  held  to  be  not  a  suffi- 
cient determination  of  the  bankruptcy ; — and  the  act  of  bank- 
ruptcy, also,  (stated  to  be  proved  by  the  witness  at  the  trial) 
was  considered  in  this  case  to  be  somewhat  of  a  doubtful  na- 
ture* ( 1 }  But  in  all  cases  offratid^  the  Court  will  never  refuse 
to  supersede  the  commission,  without  regard  to  any  lapse  of 
time  even  after  the  bankrupt  has  obtained  his  certificate.  (2) 
Two  of  the  most  usual  grounds  for  the  application  oa 
the  part  of  the  creditors  are,  any  preference  shown  by  the 
bankrupt  to  the  petitioning  creditor  —  or  any  concert  with 
Preference  him  in  the  issuing  of  the  commission.     Thus,  where  the 


except  in 
cases  of 
fraud. 


of  peti- 
doniiig 
creditor. 


Act  of 
bank- 
ruptcy 


petitioning  creditor,  though  with  the  knowledge  of  two  or 
three  other  creditors,  receives  his  debt  from  the  bankrupt 
after  the  issuing  of  the  commissiou,  —  the  comnaission  will 
be  supeneded,  even  on  the  petition  of  a  creditor  privy  to  the 
transaction.  (3)  But  it  is  doubtful,  whether  that  creditor 
would  be  permitted  to  sue  out  a  fresh  commission.  (4)  So, 
where  the  commission  is  issued  upon  a  concerted  act  of 
concerted,  bankruptcy  —  or  it  appears  to  be  clearly  the  commission  of 
the  bankrupt,  and  not  of  the  creditor,  and  the  bankrupt  has 
evidently  the  management  and  direction  of  it  —  or  where 
it  has  even  been  issued  at  the  instance  of  the  bankrupt,  — 
the  Lord  Chancellor  has  been  accustomed  to  supersede  it  (5) 
Where  concert  is  alleged,  and  the  Court  directs  an  issue 
to  try  the  fact,  it  will  direct  the  parties  to  the  allied  con- 
cert to  be  examined  at  law.  (6)  But  a  trader  may  nov, 
as  we  have  before  seen  (7),  by  making  a  private  declaratioa 
of  his  insolvency  at  the  bankrupt  office,  commit  a  valid 


(1)  Ex  parte  Detanlhtu,  1  Atk. 
1 45.;  but  see  Ex  parte  Bom,  4  Mad. 
270.  ante,  684. 

(S)  Ex  parte  if  ou/^,  l4Ves.60S. 
Ex  parte  Poofe,  2  Cox,  227.  Ex 
parte  CtUten,  Buck,  68. 

(3)  Ex  parte  Brine,  fiuck»19.; 
and  see  ante,  807. 

(4)  Ex  parte  Smith,  1  Rose,  333. 


(5)  Ex  parte  Stafl  Buck,  451. 
Ex  parte  Proaer,  ibid.  77.  Ex 
parte  Grani,  1  G.  &  J.  17.  Ex 
parte  GouihuHoie,  I  Rose,  S7.  £x 
parte  Edmomcm,  7  Ves.  30J.  Ex 
parte  Bvmer,  1  Mad.  250,  &c. 

(6)  Ex  parte  Cmicr,  I  G.  &  J- 
326. 

(7)  Ante,  82. 
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act  of  t>ankraptcy  to  support  a  commission  against  him ;  ^pp^' 
and  the  7M  section  expressly  declares,  that  no  commission  crcdiion. 
founded  on  this  act  of  bankruptcy  shall  be  deemed  invalid,         ■    ■ 
by  reason  of  such  a  declaration  being  concerted  or  agreed 
upon  between  the  bankrupt  and  any  of  his  creditors.     It 
is  not,  therefore,  very  likely,  that  many  commissions  will 
in  future  issue  upon  the  old  concerted  acts  of  bankruptcy, 
namely,  the  bankrupt  agreeing  with  a  creditor  to  deny 
himself,  or  to  absent  himself  from  his  dwelling-house,  &c. 
But  if  commissions  do  issue  upon  such  concerted  acts,  it  is 
apprehended,  that  the  courts  will  deal  with  them  as  they  have 
been  hitherto  accustomed  to  do ;  and  will,  indeed,  be  rather 
more  disposed  to  view  the  case  in  a  suspicious  light,  froin 
the  very  circumstance  of  the  bankrupt  not  choosing  to 
avail  himself  of  the  mode  (pointed  out  in  the  statute)  for 
committing  an  act  of  bankruptcy,  when  he  wishes  a  com- 
mission to  issue  against  him. 

Another  cause,  for  superseding  the  commission  at  the  Unreason- 
instance  of  a  creditor,  is,  where  there  has  been  an  unrea-  ®^'®  ^f^^y 
sonable  delay  in  the  prosecution  of  it  by  the  petitioning  tioning 
creditor  —  as  where  the  adjudication  is  not  made  until  nine  creditor, 
months  after  the  commission  issued  —  notwithstanding  the 
delay  may  be  occasioned  by  the  acts  of  the  bankrupt,  and 
may  also  be  with  the  concurrence  of  most  of  the  creditors. 
For  the  public^  as  well  as  the  bankrupt  and  his  creditors,  are 
interested  in  the  due  prosecution  of  a  commission ;  as,  until 
the  bankruptcy  is  declared,  the  bankrupt  is  in  the  situation 
of  a  person,  with  whom  all  the  world  ostensibly,  and  yet 
nobody  in  reality,  can  deal.  (1)  , 

The  assignees  may,  also,  apply  to  supersede  a  commission,  As  to  ap- 
even  for  defects  appearing  on  the  proceedings ;  but  such  g"^'V*°® 
Rii  application  will  be  watched   with  great  jealousy;    as  nees. 
it  is  their  duty,  in  the  first  place,  to  do  all  in  their  power  to 
clear  any  doubts  as  to  the  validity  of  the  commission.  (2) 

(l)  Ex   parte  Luke,  1  G.  &  J.        (2)  Ex  parte  Graves,  1  G.  &  J. 
561.  86. 

3  e  4 
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4p|ifi0B*      go  mudiy  indeed,  is  it  coosidered  incambent  oa  iImbi 
crfiHt^.     ^  support  the  commtwion,  under  which  they  derive  their 

tnistt  that  the  Lord  Chancdlor  will  refuse  to  indeHMiify 

them  against  the  consequences  of  a  supersedeas,  at  whose- 
soever  instance  the  same  may  be  issued.  (1) 


Section  III. 

Of  the  Practice  tgxm  Petitions  to  supersede  a 

» 

When  no-       When  the  bankrupt  applies  to  supersede  a  second  com* 
diton  ne-    niission  —  on  the  ground  of  a  former  one  having  issued 
cesaaxy.       against  him,  under  which  he  has  not  obtained  bis  certifi- 
cate—  he  should  give  notice  to  the  creditors  under  the  first 
commission ;  this  is  done,  by  serving  a  copy  of  the  pe- 
tition on  the  assignees  under  the  first  two  days  at  least 
l^nriceof  before  the  day  of  petitions.  (2)     And  it  is  a  general  nik^ 
Sa^mi)^'^  also,  that  every  petition   for  a  siq^ersedeas  by  a  creditor 
must  be  served  upon  the  bankrupt,  whether  the  commissioQ 
Affidavit      has  been  opened  or  not  (S)     An  affidavit  of  service  should 
o  semce.    ^^^  ^  made  and  filed ;  for  the  Court  can  act  upon  such  aa 
affidavit  in  cases  of  supersedeas^  as  well  as  in  other  cases. 
When  the    Where  the  ground  of  the  application  is  a  legal  objectioo  to 
to  hiB  the  commission  —  if  a  great  length  of  time  (such  as  a  year 

'^^^^y  and  a  half  for  instance)  has  intervened  between  the  issuing 
of  the  commission  and  the  application  —  the  Lord  Ciiancd- 
lor  will  not  grant  an  issue  to  try  the  bankruptcy,  but  leave 
the  party  to  bring  his  action.  (4)  If  the  bankrupt  is  out  of 
the  kingdom,  and  there  is  a  doubt  of  the  bankruptcy,  the 
Court  will  not  supersede  the  commission  on  petition,  but 
send  it  to  trial :  —  if  he  is  in  England,  and  the  question  is 

(1 )  In  re  Bryant,  S  Rose,  17.  (5)  Ex  parte  JSarher,  Buck,  4d3; 

(2)  £x  parte  Irvine,  1  Mad.  74.    Anon.  I G.  &  J.  23. 

Ex   parte    Rhodes,    15  Ves.  542.        (4)  Ex  parte  iSTutt,  lAtk.  lOi. 
2  Rose,  451.  Ex  parte  A6eil^  1  G,&J.  199.; 

see  ante,  806, 807. 


-=.  jtivolved  in  doubt,  the  CoQrt  will  decide  «t  onoe  upOB  iVntfMr* 
^^ffidavits -^  or  will  sometimes  send  it  back  to  the  ^henthe 
^    ^aoissioners  to  consideTi  if,  on  evidence  taken  before  matter 

they  can  declare  the  party  a  bankrupt  or  not«(l)  J^^^ 
upon  the  hearing  of  all  petitions  to  aopersede  a  con^  sionen. 
ion,  the  proceedings  under  it  ought  to  be  prodoead  for  Proceed- 
nspection  of  the  Lord  Chancellor  (2);  who,  though  thera  i^^j^!^ 
x>  affidavits  on  the  other  side  in  support  of  the  commis-*  duced. 
,  and  no  notice  has  been  given  that  tlie  proceedings  will 
'  -roduced,  will  nevertheless  look  into  them,  to  see  whether 
-  depositions  will  support  the  commission*    But  though  Bankrupt 
Court  iteelf  will  look  at  the  proceedbgs,  it  will  not  per^  mUt^to 
the  bankrupt  to  inspect  them.  (S)     And  yet  (which  is  inspect 
lewhat  inconsistent  with  this  rule)  the  bankrupt,  when  ^^^°^ 
applies  for  a  supersedeas^  is  expected  to  give  a  pariiadar 
^wer  to  the  &cts  charged  in  the  depositions  taken  before 
^  commissioners,  as  well  as  the  affidavits  on  the  other 

I)  Ex  parte  GuUton,  1  Atk.l95.  opportunity  to  know,  to  comment 

parte  Lordy  2  Ves.  26.  upon,  and  to  contradict.    What- 

^2)  Bx  parte  Dodaon^  1  Mont,  ever  conyemence  may  be  deriTed 

L.  664.  from  certain  rules  of  practice  in 

(3)  Ex  parte    Vifpond,   I  Mad.  point  of  arrangement,   there  are 

'4.    It  is,  certainly,  difficult  to  ncvertbdeM  great  and  fundamental 

mprehendtbe  justice  of  this  rule  principles  of  justice,  to  which  all 

practice,   which  prevents  the  matters  of  practical  detail  should 

tnlLmpt  inmi  inspecting  the  pro-  be  considered  at  essendaUy  subor« 

jedings  against  bim,  for  the  pur-  dinate.    When  a  party,  therefore^ 

^se  of  assisting  him  in  applying  wishes  to  appeal  from  what  has 

y  supersede  the  commission.    In  been  done,  and  to  mibmit  it  to 

thcr  cases,  as  it  is  justly  observed  the  regular  course  of  examination 

y  Sir  Wm.  Evans,  a  party  has  an  and  inquiry,  there  can  be  no  motive 

»pportanity  of  hearing  and  oppos-  of  convenience  sufficient  to  conn* 

ng  the  evidence,    as  well  as  of  tervail  that  essential  principle  of 

examining    the   documents   upon  justice,  which    requires   that    he 

•irhich  legal  proceedings  have  been  should   be   at  least  admitted  to 

AXiscituted  against  him;  but  here  know,  to  oppose,  and  to  contro^ 

tbe  opportunity  is  withheld;  and  if  vert  (if  he  is  able)  the  allegations 

fie  wishes  to  arraign  the  regularity  of  the  opi)osite  party  and  of  wit- 

c>£  the  procedure,  he  must  take  his  nesses,  which  (being  taken  in  his 

steps  at  random  and  in  the  dark*  absence)  he  had  not  at  the  time  the 

'X'bere  is  no  other  instance,  indeed,  opportunity  to  contradict,  or  to 

iia  the  whole  compass  of  our  juris*  oppose  —  and  upon  which  alone 

prudence,  in  wbicn  a  person  is  thus  he  may  possibly    have    been   in* 

ti^fegtcd  in  a  judicial  proceeding  volved  in  ruin. 

\yy  evidence,  which  he  has  not  an 
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PnMce.     side ;  —  for  a  mere  general  affidavit  that  he  is  not  a  bankrupt 
"^"^      has  been  held  not  sufficient  to  support  the  application.  (I) 
When  the        The  Court  will  frequently,  when  the  affidavits  are  coo- 
direct  aa     tradicted  and  the  evidence  is  confticting,  direct  an  issue  to 
ittue.  try  the  fact  of  the  bankruptcy—  the  practice  being  to  take 

the  assistance  of  a  jury,  when  there  is  so  much  of  doubt, 
that  such  assistance  is  felt  to  be  necessary  to  the  right  de- 
termination of  the  case.  But  though  the  affidavits  are 
conflicting  on  both  sides,  yet  the  Court  will  not  put  the 
parties  to  the  expense  of  a  trial,  without  first  hearing  all 
the  evidence  read,  and  the  case  fully  argued ;  —  unless  the 
counsel  on  both  sides  agree,  that  such  must  necessarily  be 
the  result  if  the  matter  is  gone  into.  (2) 
When  When  an  issue  is   directed   upon   the   petition  of  the 

order^  to  bankrupt  to  supersede  the  commission,  the  Court  will  order 
stand  over,  the  petition  to  stand  over  until  such  a  fixed  time,  as  in  all 
probability  the  issue  will  be  tried.  (3)     So,  if  it  appear  by 
the  statement  in  a  petition,  that  an  action  at  law  is  com- 
menced to  try  the  validity  of  the  commission,  the  Court 
will  not  supersede  the  commission,  but  defer  the  consider- 
ation  of  the  petition  until  the  event  of  the  trial  is  known.  (4) 
Affidavit      And  if  from  any  circumstance  the  trial  does  not  take  place 
for  delay     within  the  prefixed  period,  the  bankrupt  must  make  an 
of  trial.       affidavit,  satisfactorily  accounting  for  the  delay  of  the  trial; 
When  a      q^  hjg  petition  will  be  dismissed.  (5)     If,  on  such  a  peUtion, 
^^  be       n^  ^^^  ^^  bankruptcy  appear  on  the  proceedings,  and  the 
delivered     Ck>urt  thinks  fit  to  permit  the  assignees,  or  the  petitioning 
of  bank-      creditor,  to  try  whether  or  not  there  was  any  act  of  bank- 
ruptcy,       ruptcy  in  an  issue  or  an  action,  —  it  will  require,  that  ther 
deliver  to  the  bankrupt  previously  to  the  trial  a  particolar 
of  the  specific  act  or  acts  of  bankruptcy,  on  which  they  ia- 

(1)  Ex  parte    Lmgood,    I  Atk.  (.>)  Ex   parte   Ramkem^  3  M«i 
S41.    Ex  parte  Siokes,  7  Ves.  405.  371 .   Ex  parte  BUbiaUy  Buck^SSD. 

(2)  £x    parte  Heygate,    Buck,  (4)  Ex  parte  Frke^  Buck,  S30. 
442.    Ex  parte  IVustmm,  Buck,  3Mad.  S28. 

550.  (5)  Ex  parte  Ranken,  sopn. 
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tend  to  rely.(l)  And,  upon  sach  an  order,  the  plaintiff 
must  in  the  notice  not  only  specify  the  acts  relied  on  —  but 
also  the  times  when  they  were  committed,  and  tlie  witnesses 
who  will  be  called  to  prove  them.  (2) 

When  the  Court  directs  the  trial  of  an  action  at  law,  it  When 
is  the  intention  to  place  the  parties  in  such  a  situation,  as  ^^^  of  dii* 
though  the  action  had  originally  commenced  there  (3) ;  and  cann^  be 
after  an  order  has  been  made,  that  a  petition  shall  stand  over  ^^d  witli* 
with  liberty  to  bring  an  action,  &c.,  a  bill  of  discovery  cannot 
be  filed  by  the  bankrupt  without  leave  of  the  great  seal*  (4)  When 
But  where  a  material  witness  is  abroad,  and  the  court  of  law  rion'trex- 
puts  off  the  trial  on  that  ground,  the  Lord  Chancellor  will  amine  a 
order,  that  the  bankrupt  shall  be  at  liberty  to  file  a  bill  for  ^^^ 
a  commission  to  examine  the  witness  abroad.  (5)     When  Whenpro- 
an  action  is  directed  to  be  brought,  all  proceedings  under  ceedines 
the  commission  are  ordered  to  be  suspended  in  the  mean  ^^'^^ 
time ;   but  if  the  action  establishes  the  bankruptcy,  the 
Court  will  not  (without  special  ground)  allow  a  longer 
suspension ;  nor  is  it  a  sufficient  ground,  that  justice  was 
not  done  to  his  case  by  his  counsel  in  the  first  trial  (6) — or 
that  the  bankrupt  is  about  to  bring  another  action,  and 
therein  to  put  his  objections  to  the  commission  upon  the 
record,  in  order  to  carry  it  by  writ  of  error  to  the  House 
of  LfOrds.  (7)     And  where  tlie  result  of  the  action  is  to  When  no 

AC 

establish  the  commission,  the  petition  to  supersede  it  will  counj^p* 
be  dismissed,  witliout  putting  the  assignees  to  the  expense  petition. 
of  a  counter  petition.  (8)     But  if  the  bankrupt  has  a  verdict  When  the 
in  such  an  action,  the  Lord  Chancellor  will  not  in  that  *?P«^ 
case,  unless  under  very  special  circumstances,  delay  super* 
seding  the  commission  until  after  another  trial ;  and  it  is 

(1)  Ex  parte  Sherwood,  2  Rose,        (5)  Ex  parte  Cokg,  Buck,  295. 
162.    17Ve8.416,  417.  (6)  1  Ves.  &  B.  218,  219. 

(2)  Ex  parte  Bogaiy  Buck,  157.;        (7)  Ex  parte  Bryant,  2  Rose,  1. 
and  see  the  form  of  such  a  notice,  1  V.  &  B.  220. 

as  settled  by  Lord  Eldon,  ibid.  144.        (s)  Ex  parte  Caponhurtt,  Back, 

(3)  Buck,  298.  476. 

(4)  Cooke  V.  Marsh,  1 8  Ves.  209. 
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not  be 
delayed. 


Wh6iin«w 
trial  •fun 
iHuen^ 


Wken 
parties 
ordered  ta 
be  ex- 
amined. 


Applica- 
tion for  a 
new  trial* 


not  a  suffident  grotiad,  that  the  asrigttees  hiivc  mdtDOfc  ID 
support  tlM  cxxnintsston,  wbich  they  were  preventei  frdm 
producing  by  8ur(Nrise;  for,  in  such  an  actioii,  asngaees 
must  be  presumed  to  know  that  the  bankruptcy  is  diapaied, 
and  ought  to  be  provided  with  eridenee  to  support  h.  (1) 
S09  where  upon  an  issue  to  trj  whether  a  bankraptof  was 
concerted  of  not,  the  jury  fonnd  that  it  wa%  -^  the  Lord 
Chancdilor  refiiscd  Co  grant  a  new  trial  to  provn  othar  ac6 
of  bankruptcy  not  concerted;  for  die  Court  will  nerer 
support  a  cooMttiBsion,  which  is  founded  on  a  fraudulent  sad 
illegal  proceeding*  (2) 

In  directing  an  issue,  the  Court  wfll  not,  in  geoend, 
order  the  examination  of  persons  at  the  trial,  who  (by  die 
rules  of  the  courts  of  law)  coidd  not  be  examined  withoot 
such  order  *^  except  someciffies  in  oases,  where  the  facts  i& 
dispute  rest  onl^  on  the  knowledge  of  the  plaintiff  and  de^ 
fendant.(d)  But  where  the  case  requires  it,  the  Coait 
will  direct  the  bankrupt  to  be  examined*  (4)  And  wh^e 
a  petitioner  swore  positively  to  a  debt,  and  was  contradicted 
by  the  bankrupt,  and  there  was  no  other  evidence^  —  ia 
this  case,  both  the  bankrupt  and  the  petidoner  were  oiderBd 
to  be  examined.  (5) 

With  respect  to  the  mode  of  applying  for  a  new  trials 
the  practice  differs,  according  as  an  issue,  or  an  action,  b 
directed  by  the  Chancellor :  —  in  the  former  case,  die  mo^ 
tion  must  be  made  to  the  Court  by  which  the  issue  was  di- 
rected -^  in  the  latter  case,  to  the  Court  in  which  the  ac6an 
is  brought;  and  the  rule  is  not  afiected  by  any  special  pron- 
sions  of  the  Chancellor  as  to  imposing  terms  &&,  by  which 
the  direction  of  the  action  is  aocompanied.  (6)  But  a  bio- 
tion  to  pot  off  the  trial  may  be  made  in  the  court  of  law,  as 
well  upon  an  issue^  as  in  an  action.  (7) 


(1)  Ex  parte  Dick,  1  Rose,  51. 
(sj  Ex  parte  Proaer,  Buck,  77. 
{3)  Ex  parte  DUter,  Buck,S54. 

(4)  Ex  parte  Staff,  Buck,  451. 

(5)  Ex  parte  WiUiamwn,  Buck, 


546.;  and  see  Bx  parte  Ctrter, 

1G.&J.526. 

(6)  Canimrt  t.  SUk^  9  Rose, 
178.  4M.&S.  192. 

(7)  Buxtfm  V.  Lawitm,  4  Cmoj^- 
163. 
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Where  the  ^i^iffieft  is  not  a  creditor  of  tW  bmkrupls  PrafiUktJ.* 
aad  is  sUegM}  to  be  so.  much  identified  ia  interest  witk  ^^^'~ 
him,  that  an  action  (brought  by  the  bankrupt  to  try  the  titiooing 
validity  of  the  commission)  would  not  be  properly  tried  if  ^^^  ^ 
die  assignee  defended  it,  —  the  petitioning  creditor  has  been  defend, 
directed  to  have  the  management  of  the  defence,  upon  fully 
indemnifying  the  assignee.  (1) 

Though  a  commission  has  not  been  c^eoed,  the  Ck>urt  Commis. 
will  sometimes  interfere  by  motion  (2),   and  it   may  be  "^^i!^. 
superseded  with  the  consent  of  the  petitioning  creditor  (3};  ablTtNd^ 
but  it  cannot  be  superseded  before  it  has  been  sealed,  ^^^^ 
though   the  Chanceltor  will'  in  a  case  of  hardship  give 
directions  that  it  shall  not  be  sealed.  (4) 

A  bankrupt,  as  well  as  any  other  suitor,  whose  circum-  Bankrupt 
stances  require  it,  may  petition  in  formd  pauperis  to  super-  ^^^  P®^" 
sede  a  commission.  (5)  form& 

The  Vice-chancellor  has  authority  to  hear  a  petition  to  P^^tp^ru. 

supersede  a  commission  (6),  as  well  as  a  petition  for  a  writ  ^f**^ 

of  procedendo  to  issue,  where  a  commission  has  been  super-  lov^a  au^ 

seded  by  the  Lord  Chancellor's  confirmation  of  his  ordler  ^^^^  •» 
^  to  Ut&n^ 

for  the  supersedeas  (J)  I  and  he  may  also  certify  tlie  pro-  jmntnrf«Mi. 

priety  of  awarding  a  procedendo^  where  a  commission  has 

been  superseded  upon  his  certificate.  (8) 

Where  sales  of  the  estate  have  taken  place  under  the  When 

commission,  the  Lord  Chancellor  has  sometimes  required  ^J^  ^«'* 

an  aflSdavit  from  the  bankrupt  of  his  confirmation  of  all  place. 

purchases  under  it,  before  he  would  supersede  it  (9) ;  and^ 

at  other  times,,  has  refused  to  supersede  it  altogether  (10), 

even  though  it  has  been  fraudulently  issued  (11);  but  the 

(1)  Ek  parte  Stewari,  sRose,  €•        (7)  Ex  parte  Hurd,  Bock. 45. 
(3)  1  MofiU  Digw  1^4.  (8)  Bx  parte  Cnmv^  Buck,  7. 

(3)  Bit  parte  TVigufeU,  i  V.  &  B*       (9)  Ex  parte  MUncr,  19  Ves.^ 

348.  S04. 

(4)  £x  parte  WiUiamt,  4  Vet^^       (lo)  Twoga^d  v.  Btmkey^  Buck^ 
B.  SS9.  67. 

(5)  £U  parte  Northmt  S  V.  atB.       (i  i)  Ex  parte  Edjufltdg^,  U>  Vep. 

124.   9  Rose,  140.  104. 

(6)  1  Mpnt*  Qig.  Ml.   2  Rote, 
S5S,  note  (a). 
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not  a  sufficient  ground,  that  the  asrigttees  have  andinoe  t 

j^^j^        aupport  tlM  oommtsMti,  wImcIi  they  were  prewtild  frc<: 

delayed,      produdfig  bj8ur(Nrise;  for^  in  such  an  iictm,  anigiM- 

must  be  presumed  to  know  that  the  bankmplcy  is  dispote. 

and  ought  to  be  provided  with  eralence  to  suppcntit 

Wheaaew  So,  where  opoa  an  issue  to  try  whether  a  bankiepl^  «^ 

kweMT^  tCMcerted  of  not,  the  jurj  found  that  it  wa^--^theLor 

laNd.         Chancdlor  rcfiiscd  tx>  grant  a  new  trial  to  prove  otbtr  a' 

of  bankruptcy  not  concerted ;  for  die  Court  will  ikti 

support  a  couHOiBsion,  which  is  founded  on  a  fraudutttt  >& 

illegal  proceeding.  (2) 

Wkea  In  direaing  an  issue,  the  Goart  wHl  not,  in  gnm 

P^^^**       order  the  examinalioo  of  persons  at  the  trial,  who  (bj  i 

be  ex*        rules  of  the  courts  of  kw)  could  not  be  eicamitted  witho 

'"'^'^      such  order  *-*-^  except  sometimes  in  cases,  where  the  fats 

dispute  rest  onl}^  on  the  knowledge  of  the  plaintiff  aad  i 

fendant.  (S )     But  where  the  case  requirei  it,  the  Oat 

will  direct  the  bankrupt  to  be  examined*  (4)     And  vbe 

a  petitioner  swore  positively  to  a  debt,  and  was  contndiok 

by  the  bankrupt  and  there  was  no  other  evidtncs^^i 

this  case,  both  the  bankrupt  and  the  petitioner  were  oidm 

to  be  examined.  (5) 

^^Iw^  With  respect  to  the  mode  of  applying  for  a  new  Irir 

new  trial.    ^®  practice  differs,  according  as  an  issue,  or  an 


directed  by  the  Chancellor :  —  in  the  former  case,  ditli^ 
tion  must  be  made  to  the  Court  by  which  the  is8ueitt# 
rected  -—  in  the  latter  case,  to  the  Court  in  which  theMhi 
is  brought;  and  tberukisnotafiectedbyanyspeciatynfi^ 
sions  of  the  Chancellor  as  to  imposing  terms  ftc,  hyiilid 
the  direction  of  the  action  is  accompanied.  (6)  Bat  a  nc^ 
tion  to  put  off  the  trial  may  be  made  in  the  court  of  hv>«s 
well  upon  an  issue^  as  in  an  action.  (7) 

(1)  Ex  parte  IXek,  1  Rose,  51.      546.;  and  see  Bx  parte  Mr< 
.    (2)  Ex  parte  Proner,  Budt,  77.     I  G.  &  J.  326. 
(3)  Ex  parte  JDufer,  Buck,  254.         (6)  Contain  t.  SUki,  iBstt* 
C4)  Ex  parte  Staff,  Buck,  431.        178.  4  M.&  S.  192. 
(5)  Ex  parte  WtUiamon,  Buck,        (7)  Bvxtom  t.  Lawim,  40Mf 

163. 
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rupt  merely  to  collect  the  debts.  (1)    And,  indeed,  the  same  Of  the 
effect  would  be  produced  by  a  supersedeas^  under  the  pro-  ^^^5^. 
visions  of  the  present  statute.     But  the  tide  also  of  pur-  tedeat, 
chasers  under  the  commission  was,  before  the  late  act,  in 
like  manner  entirely  defeated  by  the  supei'sedeas{9,\  —  the 
effect  of  which  was  considered  to  divest  the  estates  previously 
conveyed  to  the  assignees  by  the  assignment  and  bargain 
and  sale;  for  which  reason  the  Lord  Chancellor,  as  has  been 
before  observed,  frequently  refused  to  supersede  a  commis- 
sion (and  this  even  upon  the  consent  of  all  the  creditors) 
where  bond  Jide  purchasers  were  in  possession  of  any  part 
of  the  bankrupt's  property  —  unless  the  bankrupt  chose  to 
confirm  the  purchases  under  which  they  claimed.  (3)    And 
for  the  same  reason,  where  a  first  commission  was  super- 
seded in  favour  of  a  second  commission,  it  was  always  the 
practice  of  the  Court  to  call  upon  the  assignees  under  the 
second  commission  to  confirm  any  sale  made  by  the  former 
assignees.  (4) 

This  indiscriminate  and  general  effect  of  the  supersedeas  No  title 
is  restrained  in  some  measure  by  the  new  statute.     For  pRnnowbe 
now   (by  section  87.)   no  title   to   any   real   or   personal  unJ^the 
estate  sold  under  any  commission,   or   under  any  order  bankrupt 
in  bankruptcy,  can  be  impeached   by  the  bankrupt,   or  a*tip^ 
any  person  claiming  under  him,  in  respect  of  any  de-  'edctu 
feet  in  the  suing  out  of  the  commission,  or  in  any  of  the  ^eiy^ 
proceedings  under  the  same,  —  unless  the  bankrupt  shall  months. 
have  commenced  proceedings  to  supersede  the  commission, 
and  duly  prosecuted  the  same  within  twelve  calendar  months 
from  the  issuing  thereof.     And  by  section  94.,  if  the  com-  Indemnity 
mission  be  superseded,  all  persons  from  whom  the  assignees  <>^penont, 
shall  have  recovered  any  real  or  personal  estate,  either  by  sion  super* 
Judgment  or  decree,  are  discharged  from  all  demands  by  ^eded. 
the  bankrupt  —  as  well  as  all  persons  who  shall  without 

(1)  Ex  parte  Leaverland,  I  Atk.     10  Ves.  104.     Tivogood  v.  Hankey, 
1 45.  Buck,  67. 

(2)  £x  parte  JocAfOAy  8  Ves.  553.        (4)  Ex  parte  Smith,  Buck,  262. 

(3)  Ex   parte   MUner,  19  Ves.    in  note. 
204. ;  and  see  Ex  parte  Edwards^ 
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Ofthit  action  or  suit  bondjlde  ddiver  up  possesaon  of  any  real  or 
^^  ^  personal  estate  to  the  assignees,  or  pay  any  debt  dairaed  by 
fedMf .        them ;  —  provided  no  nodce  to  try  the  validity  of  the  com- 

mission  has  been  given  by  the  bankrupt,  and  been  [»oceeded 

in»  within  the  time  and  in  manner  required  by  the  act. 

After  com-       Where  a  commission  is   superseded,  after  a  creditor 

°"^<^>*^  (at  whose  suit  the  bankrupt  is  detained  in  custody)  has 

^^^      proved  under  the  commission — in  consequence  <^  which  the 

inay  pro-     bankrupt  has  been  discharged,*-  the  creditor,  we  have  seen 

hbaction.   ^  ^  former  chapter  (1),  may  proceed  in  the  action  as  if  he 

had  not  proved  hb  debt.    Accordingly,  where  a  bankrupt 

was  discharged  from  an  execution,  which  was  pending 

against  him  at  the  time  of  the  proof  of  the  execntioii 

creditor  —  and  the  commission  was  afterwards  superseded, 

on  the  ground  of  its  being  fraudulently  issued  to  defeat  the 

plaintiff's  claim,  —  it  was  held,  that  the  bankrupt  might  be 

retaken  under  the  execution.  (2) 

j^r^  The  jurisdiction  of  the  Lord  Chancellor,  it  has  been  also 

Chancel-     observed  (S),  is  not  determined  by  the  superseding  of  the 

^cdmn^  commission,  as  &r  as  respects  all  acts  which  have  beoi  done 

datmnn-    under  it  before  it  was  superseded.  (4)   The  Lord  Chancellor 

suomM-^    has,  therefore,  even  after  the  siqiersedeas  a  discretionary  power 

4ms.  still  to  grant  relief  to  any  person,  who  has  been  injured  fay 

the  operation  of  the  commission  during  the  period  of  its 

existence    Indeed,  from  the  tenor  of  the  writ  of  stq^ersedeas, 

it  would  seem,  that  its  effea  was  in  reality[not  absolsfeeiy  to 

vacate  the  commission,  but  merely  to  render  it  AnrnaaU  (5) ; 

for  it  commands  the  commissioners  only  ^'  to  sUg^  atid  m^ 

cease  all  further  proceedings  upon  the  commission,*' — ^witlioot 

directing  the  commission  itself  to  be  quashed  or  canedbL 

(n  Chap.  IX.  Sect  2.  (5)  Ante,  13. 

(8)  Baker  ▼.  lUdgway^  2  %]g.  (4)  £x  parte  Bermd^  1 1 7es.S5^ 

49.    This  could  not  formerly  ^  Ex  parte   Warren^   I  Roie^  T7€^ 

done.     See  ante,  184,   note  (s).  19  Yen.  168.     Ex  peite  Ftcior^ 

Jaqvet  v.  WUhy,  1 T.  R.  557.  Tiir^  Buck,  488.    Ex  parte  Cutm,  5  B. 

ner  v.  Hayne,  7  T.  R.  420.     ilgerM  &  A.  125. 

▼.  Aldnck,  4  Burr.  2488.    Skd-  (5)  Buck,  200.  Dote(«};  andse 

bum  v.  Stupartf  2  East,  245.  pott,  <*  Procedendo,"  asd  VoL  i. 
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Where  a  commission  has  been  superseded  on  the  ground  Of  the 
of  there  not  being  a  valid  peti^oning  creditor's  debt,  and  a  ^ super- 
fresh  commission  has  been  issued,  and  the  same  assignees  iedeas. 
chosen,  —  it  has  been  determined,  that  they  cannot  en-  whaJ^" 
force  the  performance  of  a  contract  of  sale  of  property  contract  of 
made  by  them  under  the  first  commission  ;  for,  not  being  afiwrcom!^ 
then  able  to  prove  a  good  petitioning  creditor's  didbt,  they  mission 
could  not  at  the  period  of  the  contract  make  out  a  valid  ^^^^^ 
title.  (1) 


^1     '^'i  II      J  I.I  un 


Section  V. 

Cff  the  Writ  of  Procedendo. 

The  writ  of  procedendo  issues  under  the  Great  Seal^ 

upon  the  special  order  of  the  Lord   Chancellor;   and 

it  is  granted  for  the  purpose  of  ordering  the  commission 

to  be. proceeded  in,  when  it  has  been  suspended  by  a  writ 

oi  supersedeas  issued  without  sufficient  cause.     It  operates  Operation 

in  the  same  way  with  respect  to  commissioners  of  bankrupt,  ^^  ^^^^^ 

as  it   does  with  respect  to   commissioners   of  oyer  and 

terminer^  and  justices  of  the  peace; — whose  authority,  when 

suspended  by  writ  of  sitpersedeaSi  may  be  restored  by  the 

writ  of procedendo.{2)    This  latter  writ  recites  the  previous 

nrrit  of  sugpersedeasy  which  (as  has  been  already  observed) 

does  not,  in  strictness,  render  the  commission  absolutely 

void^   but  merely  suspends  its  operation ;  though  (whilst  it 

does  continue  in  force)  it  is  held  to  avoid  all  acts  that  have 

been   previously  done  under  the  pommission,— -a  conse- 

juence,  however,  that  seems  to  be  scarcely  warranted  from 

he  language  of  the  writ.  (S)     The  procedendo  directs  the 

commissioners  to  proceed  upon  the  commission,  and  to 

tut   the  same  in  execution,  as  if  the  same  had  not  been 

uperseded.    The  effect  of  the  writ  is,  therefore,  to  place 

(1)  ^^t/^<  ▼.  TWAm,  1  Marsh,       (2)  Regist.  194.    12  Ass.  21.    H. 
\3.    2  Ro8ey436.  P.O.  162.  1  Bl.Com. J5J. 

(s)  See  ante,  852. 
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Of  the        every  thing  in  the  same  situation  as  if  the  supersedeas  had 
^^^'         not  issued.     But  there  is  so  much  caution  novr  obserred 

-r- by  the  Court  in  issuing  the  supersedeas^  that  it  is  seldom 

In  what  necessary  in  practice  to  apply  for  a  writ  of  procedendo.  In 
two  modem  cases,  where  it  appears  to  have  been  granted^ 
the  petitioning  creditor  was,  in  one,  prevented  from  prose- 
cuting the  commission  by  the  artifices  of  two  persons, 
whose  object  was  to  delay  the  prosecution  of  the  com- 
mission until  after  two  months  had  expired,  so  as  to  give 
effect  to  certain  transactions  between  them  and  the  bank- 
rupt, which  the  commission  (if  not  superseded)  would  have 
overreached ;  —  and  Lord  Eidon,  under  these  drcum- 
stances,  directed  the  writ  of  supersedeas  to  be  qoadied, 
and  a  procedendo  to  issue. (I)  In  the  other  case,  when 
the  witness  to  prove  the  act  of  bankruptcy  was  kept  one 
of  the  way  by  the  bankrupt  and  his  wife,  for  the  parpose 
of  avoiding  the  service  of  the  summons  to  attend  the  coi&- 
missioners,  and  the  petitioning  creditor  was  by  that  means 
prevented  from  prosecuting  the  commission  to  adjndi* 
cation,  —  a  writ  of  procedendo  was  directed  by  the  I..ofd 
Chancellor  to  issue,  after  the  commission  had  been  soper- 
seded  (upon  the  petition  of  the  bankrupt)  for  want  of  pro> 
secution  (2)  under  the  general  order. 
As  to  Vice-  A  petition  for  a  writ  of  procedendo  cannot,  strictly,  be 
Chancel-  heard  before  the  V ice-Chancellor,  unless  the  Lord  Chan- 
thority.  .cellor  directs  it  to  be  heard  before  him.  (S)  Bat  id  a  case, 
where  a  commission  was  superseded  upon  the  certificate  of 
the  Vice*Chancellor,  Sir  Thomas  Plumer  thought  that  he 
might,  of  his  own  authority,  hear  a  petition  for  a  writ  of 
procedendo  to  issue,  and  certify  the  propriety  of  awarding 
such  writ.  (4) 

(1)  £x  parte  Knight^2Rosie,Z\^       (3)  Ex  parte  Hmrd^  Bock,  4S. 

(2)  Ex  parte  Bowler^  Buck,S58.        (4)  Ex  parte  Crump^  Buck,  3. 


835 


CHAP.  XXI. 

OF  THE  PRACTICE   OF  THE    COURT   ON    PETITION  IN  BANK- 
RUPTCY. 

IHE  innumerable  applications  now  made  to  the  Chan- 
cellor sitting  in  bankruptcy  by  the  different  parties  interested 
in  the  administration  of  a  bankrupt's  effects,  have  rendered 
it  highly  essential,  that  certain  rules  of  practice  should  be 
adopted  by  the  Court,  and  strictly  acted  upon,  in  order  for 
the  due  dispatch  of  the  multiplicity  of  bankrupt  business, 
consuming  so  large  a  portion  of  the  time  of  the  Lord 
Chancellor.  Accordingly,  during  the  long  period  that 
Lord  Eldon  has  held  the  Seals,  many  beneficial  regulations 
have  been  made  with  regard  to  the  practice  of  the  Court 
in  various  matters  of  bankruptcy  —  all  of  which  are  left 
untouched  by  the  recent  statute;  the  135th  section  ex- 
pressly providing,  that  nothing  therein  contained  shall  alter 
the  present  practice  in  Bankruptcy,  except  where  any  alter- 
ation is  expressly  declared. 

The  jurisdiction  upon  petition  in  Bankruptcy  having 
jeen  already  fully  considered  in  discussing  the  jurisdiction 
>f  the  Lord  Chancellor  (1),  it  is  the  purpose  of  the  present 
chapter  to  treat  only  of  such  matters,  as  relate  to  the  general 
fractice  of  the  Court  upon  petition  —  and  which  have  not 
^een  touched  upon  in  the  previous  examination  of  par- 
icular  proceedings.  With  respect,  however,  to  petitions 
>r  payment  of  dividends  (2),  for  staying  the  certificate  (3), 
nd  for  a  supersedeas  (4),  the  reader  is  referred  to  the 
>r  mer  parts  of  this  work,  where  the  practice  imder  each 
f  these  heads  has  been  fully  stated. 

( 1 )  Ante,  Chap.  I.  (3)  Ante,  587. 

(2)  Ante,  505.  (4)  Ante,  824. 
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When  ap-        The  proper  and  usual  course  of  making  any  appUcadon 
Ey  fl^^^n    ^  ^^  ^^^  Chancellor  inBankng^cy  is  hy petition — exce^ 
and  when    indeed,  in  cases  of  contempt,  where  the  application  au^be 
y  moUoH.    jjy  motion  (I ) — and  in  cases,  also,  of  applying  for  a  kabeas 
carpuSj  when  the  proceedings  ought  to  be  by  iiia^«m(S),  though 
the  writ  has  been  granted  in  some  few  instanceson  peCitioQ.(S) 
An  application  by  motion,  also,  has  been  sometimes  enter- 
tained before  the  commission  has  been  opened  (4) — or  lor  the 
amendment  of  the  minutes  of  an  order  (5)— pr  for  a  qxcni 
order  as  to  service.  (6)    It  is  a  general  rule,  diat  ^pdtam 
When  pe-  "^should  not  be  presenteii,  where  relief  is  provided  for  by  a 
no  °Ue        general  order  —  otherwise  it  will  be  dismi^ed  witfi  costs.  (7) 
May  be  in       A  petition  may  be  framed  in  the  alternative;  and  the 
the  alter-    respondent  cannot  call  upon  the  petitioner  to  elect  to  pro- 
ceed for  only  one  of  the  objects  of  the  petition,  unless 
under  special  circumstances.  (8) 
Title.  A  petition  should  be  properly  entitled  in  the  bankntptc^ 

or  it  cannot  be  heard ;  for  if  it  is  headed  ^  in  Ckamxr^'* 
no  order  in  bankruptcy  can  be  made  upon  it.  (9)  And 
where  a  petition  by  assignees  under  a  joint  commissioa  to 
supersede  a  separate  commission,  (which  bad  been  issued 
against  one  of  the  bankrupts,)  was  entitied  in  tbeJMf  am- 
mission  onh/^  it  was  hdd  bad ;  but  the  Court,  in  such  t 
case,  will  allow  the  petition  to  stand  over  for  the  puipohe 
of  amending  the  title.  (10) 
Petition  ]^Q  statements  should  be  made  in  a  petition,  which  are 

be  multi-    inconsistent  with  the  legitimate  object  of  the  rdief  it  piuj& 
farioufl.       por  though  an  order  might  be  made  upon  one  part  af  it, 
yet  where  there  is  much  groundless  impntation  i^gaiiist 

(0  £x  parte  HbfgMb  iRoaep  (6)  Ex  parte  Amimem^  BmkJS^ 

19S»  Anon.  1  Rose,  S50.  Ex  parte  iVyfoM,  ibid.  90a 

(S)  7  Ves.  495.     Taylof's  case,  (7)  £x  parte  ^tftr,  1  Rose,<3& 

8  Yes.  388.    Ex  parte  Tomkmamy  (8)  £x  parte  ^bU^,  ftKk,49«. 

10  Ves.  106.    £x  parte  Hiamt,  (9)  £x  parte  OfaaJMt  l  G.^ 

18  Ves.  237.  J.  387. 


(3)  Ex  parte  James,  I  P.  Wan.  (10)  fix  p«te 
610.    Ex  parte  LUigood,   I  Atk.  and  see  Ex  parte  JBedtfn,  1  Ease. 
S40.  1  Swanst.  51.  3ia    Ex  parte  Sem^  lUad.SO»- 

(4)  1  Mont.  Dte.  134.  Ex  parte  Byrm,  sRo&e^Si 

(5)  Ibid. 
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apartyi  the  wKole  will  be  diamisMd  with  coats.  (1)     But 

wbeo  a  petition  contained  only  two  points,  Lord  Eldon 

did  not  think  that  he  was   prevented    from    making  an 

order  as  to  one,  because  he  could  not  make  an  order  as 

to  the  other*  (2)     M^here  the  prayer  of  a  petition  was  to 

expunge  a  charge  of  collusion  made  in  another  petition, 

and  to  be  heard  before  that  petition  came  on,  -*-  the  last 

petition  was  dismissed  with  costs ;  for  the  Lord  Chancellor 

said,  that  he  coald  not  possibly  decide  whether  there  was 

any  foundation  for  the  charge  or  not  (S),  without  previously 

hearing  the  matter  complained  of  in  the  first  petition* 

A  petition,  also,  to  expunge  the  proofs  that   had  been 

made  by  various  creditors  upon  certain  bills  of  exchange, 

was  dismissed,  on  the  ground  of  being  multifarious.     But 

the  Vic^Chancellor  refused  to  give  coats  to  the  creditors 

who  apposed  this  petition ;  as  that,  he  said,  would  be  to 

make  those  creditors,  whose  debts  were  beyond  dispute, 

contribute  to  the  defence  of  doubtful  debts*  (4) 

A  creditor  cannot  present  a  petition  to  prove,  until  tiie  Petition  to 
commissioners  have  rejected  his  proof;  and  the  petition  P^^®* 
nust,  also,  state  the  grounds  of  their  rejection  of  it,  (5) 
Therefore,  where  a  creditor,   after  attempting  to  prove 
r,0004    before   the  commissioners,    petitioned   to  prove 
OfOOOL^  —  the  petition  was  dismissed.  (6) 
By  a  general  order  of  Lord  Eldon's  (7),  all  petitions  in  General 
tankroptcy  presented  for  hearing  must,  before  they  are  ^^!^^^^ 
resented,  be  respectively  signed  by  the  petitioners,  except  and  attest- 
I  case  of  partnership,  or  lUisence  from  the  kingdom ;  in  '^?'^.  ^^ 
le  former  of  which  cases,  the  signature  of  one  of  the       . 
irties  will  be  deemed  sufficient;  and  in  the  latter  case^ 
e  petition  must  be  signed  by  the  person  presenting  it  on 
half  of  the  person  abroad.     The  signature,  also,  of  each 

1)  £x    parte  Vermm,  IsVes.  Ex  parte  Wr^hi^  sVe^.  Jun.4l. 
K  Ex  ^^e^rte  De  TaHet,  1  V.ScB,  S80. 

2)  £x  parte  Rou,  l  Rose,  57.  Ex  parte  CurHi,  i  Rose,  974.    Ex 
5)  Kx  parte  Leigk^  Buck,  152.  parte  Scknudmg,  Buck.  95. 

«)  Bx  parte  €ole§.  Buck,  856.  (6)  Ex  parte  Fry,  s  Mad.  153. 

5)  Ex  parte  Wilson^  lCox,506.        (7)  isth  Auguat,  1S09. 
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Atfesi-  law  or  equity.  (1)  A  mere  omissioii  as  to  die  description  of 

the  solicitor  io  the  attestation  of  tbe  pedtion^  may  (as  wA 

Whea  at-  as  a  mistake  in  the  title)  be  amended  upon  an  applioation 

^^^^^'^  to  the  indulgence  of  the  Court  for  that  purpose*  tbe  petitioner 

amended,  undertaking  to  pay  the  costs  of  tbe  day ;  but  if  the  mistake 
is  incapable  of  being  rectified,  the  petition  will  be  dis> 

When  at*  missed  with  casts.  (2)     When  a  sdicitor  presents  a  petttxm 

^^*^*^^°  in  his  aoon  behalf,  attestation  is  in  that  case  dispensed 

dispensed        ,  ,  '  ^ 

with,  with.  (S) 

Applies-         When  an  application  is  made  that  a  petition  may  stud 
nedt^'^  to  ^^^^'  ^^^  strict  mode  of  proceeding  is  by  petition  preseMad 
standover.  for  that  purpose,  —  though  Lord  Eldon  said*  he  never 
knew  the  application  by  motion  objected  to.  (4)     Botno 
application  to  hear  a  petition  out  of  its  turn  can  be  enter- 
tained, unless  notice  of  the  intention  to  make  soch  ap- 
plication has  been  given  to  the  other  side.  (5)     And  a 
petition  will  not  be  permitted  to  stand  over,  for  the  puipuw 
of  replying  to  alRdavits,  unless  the  application  be  made  at 
least  two  days  before  the  petition  appears  in  the  pifier.(6) 
Semce  of       Petitions  in  matters  of  bankruptcy  should  be,  in  ge- 
P^^^"'     neral,  personalfy  served  upon  the  other  party  interested  ia 
the  matter  of  the  petition,  by  delivering  a  copy  of  it  Io 
him  at  least  two  days  before  the  day  of  petitions.  (7)     Bat 
when  the  party  is  abroad,  or  wilfully  keeps  out  of  the  way, 
a  special  order  as  to  the  service  may  be  obtained  by  ao 
application  to  the  Court  for  that  purpose,  which,  it  wemm, 
may  either  be  by  petition  or  on  motion.  (8)     Tbus^  a  ped- 
tion  to  expunge  a  debt  may,  when  the  creditor  is  abcoad, 
be  served  (with  leave  of  the  Court)  upon  the  atlomcgr)  vho 
is  appointed  to  receive  the  dividends  upon  the  prooC(9) 
And,  under  certain  circumstances,  where  a  party  to  be 
.    afiected  by  a  petition  is  out  of  the  kingdom,  the  Conrt  will 

(1)  Ex  parte  TkonyMon,  1  G.  &  (5)  In  re  BeU^  1 G.  A  J.  ISS. 

J.  SOB.  (e)  B%  parte    IRttdlvv.  fibok, 

(S)  Ex  parte  Rau^huon,  I  G.&  SS2. 

J.  19.    Ex  parte  ^ifry,supra.  (7)  1  Mad.  74.595.  lsVea.54S. 

(3)  Ex  parte  Kingdom,  1  Mad.  (8)  Budi.  5S.  ibuL  100. 

446.  (9)  Ex  parte  Pe^fiam^  Biia;,flOO. 

(4)  Ex  parte  GUton,  Buck,  540. 
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was,  <<  Witness  to  the  signature,  J.  Mortlocki  Solicitor/'  who  ^{^^h 
was  not  the  solicitor  presenting  the  petition, — the  Vice-         ' 
Chancellor  held  the  attestation  in  every  way  insufficient ; 
as  it  did  not  even  state  him  to  be  solicitor  for  the  pe* 
titionerS)  nor  specify  whether  he  was  witness  to  the  signa- 
ture of  both»  or  of  which  of  the  two  petitioners.  ( 1 ) 

An  attestation  by  the  ageiU  to  the  petitioner's  solicitor  is  Attest- 
not  in  conformity  with  the  terms  of  the  order,  which  re-  ^^y^-^L 
quires  the  attestation  to  be  by  the  petitioner's  solicitor  or  agent  in* 
agent  (2) — though,  in  one  case,  where  the  petition  was  at-  •efficient, 
tested  by  the  agent  of  the  solicitor,  and,  afterwards,  au- 
thenticated by  the  solicitor,  it  seems  that  such  attestation 
was  held  sufficient.  (3)     And  where  the  solicitor  had  not  Qiuere, 
actually  witnessed  the  signature  of  the  petitioner,  which  ^^Jjj'jr 
purported  to  be  ^'  authenticated*^  not  "  attested",  by  the  Hf^  gufiu 
solicitor  —  who  put  his  name  to  it  from  a  knowledge  of  the  ^^^^ 
petitioner's  hand-writing  —  the  Lord  Chancellor  thought, 
ill  this  case,  that  the  spirit  of  the  order  had  been  complied 
with ;  as  its  object  was  to  have  the  pledge  and  responsibility 
of  a  solicitor  of  the  court  to  the  propriety  of  the  appli- 
cation, (4)    But  in  a  similar  case  before  the  Vice-Chan- 
cellor,  he  thought  that  authentication  was  not  equivalent  to 
aUestation ;  and  that  the  intention  of  Lord  Eldon,  in  the 
last  case,  was  to  relieve  against  the  mistake  in  that  par- 
ticular instance,  and  not  to  establish  a  general  rule  by  his 
decision.  (5) 

Where  the  solicitor  attesting  the  petition  was  at  the  Solicitor 
time  in  prison,  it  was  held  not  an  objection  to  the  validity  "*  P™on 
yf  the  petition  within  the  12  Geo*  2.  c.  1 3.  s.  2.,  which  makes  tion  to  at. 
7Q\d  any  process  (sued  out  by  a  solicitor  in  prison}  in  any  ^^^^^'t** 
;ourt  of  law  or  equity ;  for  so  highly  penal  a  clause,  it  was 
ronsidered,  should  be  construed  strictly;  and  a  petition  in 
bankruptcy  is  not,  strictly  speaking,  a  proceeding  either  in 

C 1 )  1  G.  &  J.  555.  note  {a\  (4)  Ex  parte  TiOey,  2  Rose,  ^5. 

(  S)  E&  parte  Hir$t^  1  G.  &  J.  76.        (5)  Ex  parte  Bury^  Buck,  395. 
(3)  Exparte^e/fo//,  2Mad.S59. 
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AfidamU, 


before 

should  h^ 
sworn; 


should  be 
pertineot 
to  matter 
of  petition. 


Amend- 
ment. 


Affidavits 
in  rtpfy* 


waiver  of  the  objectioa  that  the  first  was  prematordj 
sworn  (1)  —  that  is,  provided  the  respondent  had  DOtioe  of 
the  irregularity  (2);  though  a  party  is  not  predaded,  bj 
filing  affidavits  as  to  the  merits*  fixm  olyectiog  to  the 
jurisdiction.  (3)  .  Affidavits  in  support  of  petitions  nuiy  be 
likewise  objected  to»  if  filed  subsequently  to  the  petitioii 
^y  (^)  9  though  in  one  case  they  were  spedally  permitted 
to  be  filed  after  the  petition  day,  the  petition  standing  over 
to  give  time  for  answering  them,  and  the  petitioner  paying 
the  costs  of  the  day.  (5)  But  an  affidavit  in  suf^pcNftof  a 
motion  may  be  filed  at  any  time.  (6) 

No  affidavit  should  be  sworn  before  a  roaster  extra- 
ordinary who  is  solicitor  to  the  commissi(»i  (7),  or  whob 
the  clerk  to  such  solicitor  (8);  ibr,  if  it  be,  it  cannot  be 
read.  But  if  the  agent  in  town  is  the  solicitor  to  the  oom* 
mission,  it  would  be  then  no  objection  to  the  affidsrit, 
that  it  was  sworn  before  the  party's  own  solicitor  in  the 
country.  (9) 

An  affidavit,  as  well  as  the  petiUon  ( lOX  should  be  pertineot 
to  the  matter  of  the  petition ;  for  if  it  contains  irrelevant  or 
scandalous  allegations,  it  will  be  ordered  to  be  taken  off  the 
file— with  costs  against  tlie  party  making  it,  as  betweeo 
attorney  and  client  (11) 

A  defect  in  any  affidavit  in  support  of  a  pedtion  may 
be^  in  general,  amended,  by  applying  to  the  Court  for 
liberty  to  reswear  it,  and  to  permit  the  petition  in  the 
mean  time  to  stand  over,  (12) 

Affidavits  in  repfy  cannot  be  filed,  except  as  to  oev 
matter  contained  in  those  filed,  in  answer  to  the  petitioo; 


(t)  Ex  parte  OUpm,  iG.ftJ. 

185. 

(S)  Ex  parte  Bwy,  Buck,  593. 
Ex  parte  Peei,  ibid.  594.  Ex. 
parte  Srmth,  ibid.  595. 

(5)  Ex  parte  AUiion,  1 G.  &  J. 
SIC. 

4)  2  Rose,  161.  Buck,  549. 
Ex  parte  Sorrow,  2  Mad. 


fS 


(a)  Ex  parte  Oitiom,  BiidL,5<9. 

(7)  Ex  parte  Broekhmrti,  I  Rose, 

145. 


16. 


(8)  Ex  parte  Cheen,  1G.&J. 


184. 


(9)  Read  v.  Cooper,  sTtmt99, 

(10)  Ante,  857. 

(11)  Ex  parte  Shtpiom^  IsVes. 
476.  Anon.  5  V.  &  B.  95. 

(18)  1  Rote,  145.  1G.&J.1(* 
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and,  in  that  case,  the  Court  will  permit  a  petition  to  sCatid  AfidatfUi. 
overj  to  enable  the  partjr  to  reply  to  «uclv  new  matter  ( 1 )  — *^   _ 
provided  the  application  is   made  two  days   before  the 
petition  appears  in  the  paper.  (2)    Andy  where  the  re-r 
spondents  were  too  late  in  filing  their  affidavits  in  answer 
to  the  petition,  the  Vice-Chancdlor,  upon  the  application 
of  the  petitioner,  allowed  the  petition  to  stand  orer,  ta 
give  the  petitioner  an  opportunity  of  considering  the  affi*- 
davits,  and  of  replying  to  them  if  necessaiy ;  and  as  the 
delay  was  occasioned  by  the  conduct  of  the  respondents,  he 
ordered  them  to  pay  the  costs  of  the  day*  (d) 

When  a  matter  in  bankruptcy  is  referred  to  a  Master,  When  re* 
and  he  finds  it  necessary  to  examine  witnesses,  a  certificate  ]^^^\i  ^' 
should  be  procured  from  him  of  the  necessity  of  such  ex*  ter,  a£Sda« 
■  amination,   upon  which  the  Court  will  make  the   usual  ^^p^^ 
order.  (4)     But  any  affidavits,  which  might  have  been  read 
at  the  hearing  of  the  petition  in  court,  may  be  received  in 
evidence  by  the  Master.  (5)     Upon  a  petition  for  leave  to 
except  to  the  Master's  report  of  costs,  tlie  petitioner  must 
pay  the  taxed  costs  into  court.  (6) 

At  the  hearing  of  every  petition,  the  proceedings  under 
the  commission  should.be  in  court;  as  it  is  often  necessary 
that  they  should  be  inspected  by  the  Lord  Chancellor, 
before  he  makes  an  order  upon  the  matter  of  the  petition. 
But  the  examination  of  the  bankrupt  before  the  com* 
missioners  cannot  be  read  upon  the  hearing,  unless  notice 
has  been  given  of  an  intention  to  make  use  of  it. (7) 

The  practice  of  the  Court  in  directing  an  issuCf  or  an 
action  at  law^  upon  the  hearing  of  a  general  petition  in 
bankruptcy,  is  the  same  as  upon  a  petition  for  a  super"   ' 
sedeas^  —  for  which  the  reader  is  referred  to  the  preceding 
chapter.  (8) 

( 1 }  Ex  parte  Shavie,  Buck,  S44,  (5)  Ex  parte  Jadkton.    Ex  parte 

(2)  £x  parte  Wutthire^  ibid.  25S.  Heywoodj  1  Rose,  45. 

(5)  Ex   parte  Doncatter,  Buck,  (6)  Ex  parte  Leigh,  4  Mad.  394. 

163.    £x  parte  TVustram,  ibid.  464.  (7j  Ex  parte  Siracey,  1  Ro8e,68. 

(4)  Anon.  4  Mad.  379.  (s)  Ante,  826. 
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4tfEtotti.       I^  upon  the  day  appointed  for  thehearin^  tbe  pcthiaMr 


^Yhenpe-  ^^'^  °^  appear  when  the  petition  is  adled  oo,  ibe  ra> 
titioner  spondent  must  in  that  case  im)diiee  an  office  copy  of  the 
^1^^  aflBdavit  of  service  before  tbe  rising  of  the  Courty  in  oider 
^^'       to  be  entided  to  coste*  (1) 


.of      An  order  made  upon  the  hearing  of  any  petition  in 

ban]^.         bankruptcy  must,  like  the  petition  itself  be  personalij 

niptcy.       served  upon  the  party  on  whom  the  order  is  made.    Bat 

where  a  party  keeps  out  of  the  way  to  avoid  the  service, 

the  Coorty  upon  affidavit  of  the  &ct,  will  in  that  case  direet, 

that  service  of  the  order  at  the  house  or  office  of  die  psitf 

shall  be  deemed  good  service.  (2) 

When  de-        When  under  an  order  in  bankruptcy  money  ia  directed 

inpayment  ^  ^  P^^'  ^®  °^^  order  is  to  pay  withm  four  days,  or 
ofBDoney    stand  committed. (S)    The  practice  in  Bankruptcy  diflen 
^^^  ^°     in  this  respect  from  the  practice  in  Chancery,  where  so 
intermediate  order  nisi  is  necessary  before  the  final  order. 
Petition  Upon  a  petidon  for  reheating,  the  order  may  be  ob- 

hnrinir  tained  upon  an  ex  parte  application ;  and  it  is  not  necesssnr 
to  give  notice  to  the  other  side.  (4)  And,  upon  any  appeil 
to  the  Lord  Chancellor  from  an  order  of  the  Vice*ChaD- 
cellor,  the  petition  requires  the  signature  of  Coon8eL(5) 

(1)  Ex  parte  Astell,  Buck,  596.  (5)  Ex  parte  JDamiom,  1  G.&  J. 

(9)  Ex  parte   Andenon^  Buck,  *SS7. 
S8.;  and  aee  Ex  parte  BowlerJM.       (4)  Ex  parte  Hemaot,  Bwfc,4t7. 
258.  (5)  Ex  parte  HoU^  Bock,  451 


Mb 


CHAP.  XXIL 


OF   COSTS. 


Sect.  1 .  Of  the  Costs  of  issuing  a  Commission  up  to  the 
Choice  (^Assignees. 

2.  Of  subsequent  Costs* 

3.  Of  Costs  upon  Petition. 

4.  Of  Costs  in  Actions  and    Suits  by  and  against 

Assignees,  and  other  Parties  concerned  in  the 
Commission. 

5.  TVhen  Security  for  Costs  *miU  be  required* 

m 

For  the  Proof  of  Cosis  uoder  the  commission*  see  aiU^ 

Chap.  IX.  Section  19. 


Section  I.  ^ 

Of  the  Costs  of  issuing  the  Commissiat. 

A  HE  petitioning  creditor  must  prosecute  the  commission  Pecitioa- 
at  his  own  costs  untQ  the  choice  of  assignees  (1);  MiAi^i  ^{{JB^e 
the  commissioners  are  directed  by  the  statute  to  ascertain  Id  the  fint 
such  costs,  and  order  the  assignees  to  reimburse  him  out  ^^^^^^^^ 
of  the  first  money  that  is  got  in  under  the  commission. 
The  bill  of  these  costs,  when  taxed  and  allowed  by  ihe 
commiasioners,  should  be   filed   and  kept  with  the  pro- 
ceedings.     If  any  party  is  dissatisfied  with  the  taxation  When  ro- 
of them  by  tlie  commissioners — and  indeed  this  was  the  [l^^^^^ 
practice  before  the  recent  statute  (^)  —  he  may  petition  the  to  tax. 
XxMrd   ChanceUor  to  refer  it  to  a  Master  to  re?iaw  dieir 

Cl)  «  G.4.C.  16.  s.  14.  U.    Ex  parte  Clarke,  ibid.    Ex 

(9>  Ex  parte  VmeaU,  1 C.  B.Ii.    parte  ThelwaUf  I  Rose,  397. 
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Wiuumg    taxation ;  but  such  an  application  is  not  a  matter  of  oomrse, 
mitrierL       ^^^ont  Stating  particular  objections  to  the  taxation  of  the 


commissioners ;  though  it  may  be  so  in  an  ordinary  case, 

when  the  bill  has  not  been  previously  taxed.  (I)     If  the 
solicitor,  however,  refuses  a  copy  of  his  bill,  tkai  is  a  suf- 
ficient ground  for  referring  it  to  a  Master.  (2)     Where 
the  charges,  too,  appeared  to  be  exorbitant — as  where  they 
amounted  to  109/.,  — that,  of  itself,  was  held  a  sufficient 
reason  to  order  the  bill  to  be  taxed,  even  after  payment 
made,  and  after  the  death  of  the  assignee  who  made  tiie 
payment.  (3)      If  there  is  no  necessity  for  a  provisioQsl 
assignment,  the  expense  of  it  will  not  be  allowed  in  tax* 
ation.  (4) 
Petition-         The  provision  in  the  statute,  for  ascertaining  the  costs 
to'^     ht   ^'^^^  ^®  assignees  are  chosen,  is  merely  directory;  and 
to  rein^      it  will  be  no  objection  to  the  petitioning  creditor's  right  to 
bunement.  ^  reimbursed,  that  all  the  costs  of  prosecuting  the  com- 
mission (previous  to  the  choice  of  assignees)  were  not  then 
actually  taxed  by  the  commissioners.  (5)     When  an  as- 
signee happens  to  be  removed,  the  petitioning  creditor 
cannot  claim  the  costs  from  such  removed  assignee,  unless 
any  collusion  can  be  proved  between  him  and  the  existii^ 
assignees.  (6) 
Petition-         In  case  there  are  not  sufficient  assets,  the  petitioning 
tor  ^Me.    ^^^^^^9  *"^  "®t  ^^^  assignees,  is  personally  liable  to  tbe 
though  no   solicitor  for  the  costs  up  to  the  choice  ofassignees.  (7)    But 
in  one  case  of  this  kind,  the  Vice-Chancellor  said,  that  he 
had  no  jurisdiction  to  order  the  petitioning  creditor  to  pay 
these  costs,  though  he  was  4iable  to  the  solicitor  in  an 
action  at  law  like  any  other  client.  (8)     In  another  case, 
however,  where  a  commission  was  even  superseded  by  the 

(1)  Ex  parte  MewiU^  Buck,58S.  (5)  Ex  parte  Haynet^  iG.ScJ. 

(2)  Ex  parte  Sutton,  4  Mad.  395.  55. 
479.  (6)  In  re  GUuon,  I  G.&J.S05. 

(3)  Ex  parte  l^eale.  Buck,  111.  (7)  Ex  parte Hqynes^ npn;  aad 

(4)  Ex  parte  ilf^H^t^/unm,  1  MacL  see  ante,  108. 
l^l-  (8)  Anon.  Buck,  475.;  ami  see 

post, «  SoUdtor.** 
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bankrupt  for  invalidity^  the  Court  there  made  an  order  on  (jfiuumg 
the  petitioning  creditor  to  pay  the  messenger  his  bill  np^to       ^^^'^ 
the  choice  of  assignees.  ( 1 ) 


Section  II. 

Of  Costs  subsequent  to  the  choice  (^Assignees, 

Before  the  new  act  the  commissioners  had  only  power  to  Sub«e- 
tax  the  costs  up  to,  and  including  the  choice  of  assignees  (2) ;  q"^^! 
the  taxation  of  all  subsequent  costs  being  directed  (3)  to  be  able  by 
made  by  a  Master  in  Chancery.     This  limitation  of  the  jpj^giJJJ^. 
jurisdiction  of  the  commissioners  was  found  to  be^  very 
inconvenient  in  practice;  as  the  taxation  of  the  bill  by  a 
Master  is  attended  with  considerable  more  expense  and 
delay ;  and  this  the  assignees  were  either  obliged  to  incur,  or 
else  vfer^  compelled  to  submit  to  improper  charges.     A  re- 
medy, however,  is  provided  for  this  inconvenience  by  the  pre- 
sent statute  (4),  which  directs,  that  all  bills  of  fees  or  disburse- 
ments of  any  solicitor  or  attorney,  for  business  done  after 
the  choice  of  assignees,  shall  be  settled   by  the  commis- 
sioners, except  so  much  of  such  bills  as  may  contain  any 
charge  respecting  any  action  or  suit,  which  is  to  be  settled 
by  the  proper  officer  of  the  Court     And  if  any  creditor  to  When 
the  amount  of  2QL  be  dissatisfied  with  the  taxation  of  the  ^e  uo^ 
commissioners,  he  may  have  the  bill  taxed  by  a  Master  in  hy  a 
Chancery,  who  is  to  receive  for  the  taxation  and  the  cer- 
tificate thereof  20^.,  and  no  more. 

As  to  the  costs  of  any  action,  suit,  or  other  proceeding,  the  ^^T^ 
assignees  themselves  are  personally  answerable  for  these  costs  gub«e- 
to  the  solicitor  whom  they  employ  (5) ;  but  in  case  of  a  defici-  <P»cnt 
ency  of  assets,  (though  there  is  no  provision  of  this  kind  in 
the  statute,)  they,  perhaps, might  come  for  contribution  upon 

(1)  Ex  parte  JbAiMon,  1  G.&  J.  (4)  Section  14. 

23.  (5)  3  Camp.  175.    1  Star.  378. ; 

(3)  5  G.  2.  c.  30.  s.  25.  and  see  ante,  329. 
(3)  Ibid,  section  46. 
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the  or^ilors  yrho  hitve  proved  debts  under  tbe  aimmitiinnj 
provided  «uch  ooste  were  legally  and  properly  incunredy 
and  the  proceeding  was  instituted  wUb  the  mm^tifln  of 
the  creditors.  But  if  the  assignees  choose  to  prosecute 
a  suit  in  equity,  without  the  consent  of  the  major  part  in 
value  of  the  creditors  of  the  bankrupt  (pursoant  to  the 
provision  of  the  88th  section  of  the  new  statute)  ( 1 X — they 
cannot,  in  that  case,  come  either  upon  the  creditors  or  the 
estate  of  the  bankrupt  for  the  costs  of  such  suit,  thou^ 
they  are  personally  liable  themselves  to  the  solicitor  em- 
ployed by  them  (2). 

^"te^         With  respect  to  the  general  costs  of  working  the  com- 

noeoQ^  mission,  the  assignees  are  directed  (by  the  101st  sectkm  of 
the  new  statute)  to  keep  an  account  of  all  payments  made 
by  them  on  account  of  the  bankrupts  estate ;  which  ac- 
count, every  creditor  who  has  proved  a  debt,  has  a  right 
at  all  reasonable  times  to  inspect.      And  by  the  106th 

Audit  of  section^  they  are  also  required  to  deliver  in  upon  oath  a 
true  statement  in  writing  of  all  their  receipts  and  payments 
at  the  meeUng  appointed  by  the  commissioners  to  aodii 
their  accounts  (3) ;  upon  which  audit,  the  assignees  are  to 
be  allowed  to  retain  all  such  money  as  they  shall  have 
expended  in  suing  out  and  prosecuting  the  conmiisaioii,  and 
other  just  allowances. 

By  section  85.,  where  any  person  known  or  suqieded 
to  have  any  of  the  estate  of  the  bankrupt  in  his  possessiop, 
or  who  is  supposed  to  be  indebted  to  the  bankropt,  shall 
be  summoned  to  attend  before  the  commissioners,  such 

Celts  of  person  may  have  such  costs  and  charges  as  the  oom- 
missionei^s  shall  think  fit.  And  every  lantness^  summooed 
to  attend  before  the  commissioners,  shall  have  his  neoetsaiy 
expenses  tendered  to  him  in  like  manner  as  is  by  law 
required,  upon  service  of  a  subpoena  to  a  witness  in  an 
action  at  law. 

Cl)  Sm  ante»3S4.  (S)  Ex  parte  WldUkmrd^  I  Atk. 

310. 
(s)  See  ante,  5S6. 
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mtnmt  tm4.  a  pem>ii.  smp^Oed^  to  have  toy  :of  Ae ' biolkr)  ^Ji^^Mi^thQii 

attend,  although  his  aip^msK  |db^4'itOC  fc(vreib^^:pffcw^. 
Tiously  tendered  to  him  ( 1 ) ;  though  if  he  be  in  reality  with- 
out the  means  of  taking  the  journey,  that  perhaps  may  be 
an  exeuse  for  not  obeying  the  summons.  (2)  But  it  seems 
(as  Lord  Eldon  observed'  bpon^one  occasion)  more  con- 
sistent with  justice,  that  the  costs- ^hp^Id  be  ascertained 
after  the  examination,  rather  than  before  it ;  for  the  result 
orth^)j^9(WliQat^pn.wiU.  flffoidia  tkmfst  mwof  wkati  the      *''>•!  -^^ 


J 


party  ex«|Utte4  i^  entitled,  in  point  of  expense^ :fta(ibeire4 

imtoiVfKsU  '•A$%  if  an  Adjotitiiment  of  the  meetii^  tdce  pUcei 

fxom  ^me  totinle^  itwili  tbenibd  impoGBiblie  (widiodt  taking  r 

tl^is  i^tQ  CQn^deMSoR};to  aiMrta|m:<fcorrkoliy1die  expenses^) 

eund^i  redeMd^  et^Mnonmd^.  .  Oty  if  a  ^Mtoon^saitoibi) 

e:(iWQe4  had  ^onc^ed  dbe  propeMy^  of  the.  bankrdpt^^^it'r 

vrould  tb9»  \^  wamx  «f  iFclgvet^  that  .the  assigaeeii  bad  (tts-. 

\  condition  precedent  to  his  examination)  been  obliged  to 

)ay  a  sflia  of, money; to  one,  who  had  Ibus  aatjetpadod 'his        '^  i   o 
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.'i 


>wi)  rep^iperit*  (S)  )   •:       c     *   i 

Wfaenj^stB  asd ^(kred to  apdrty. so  sooMMNied  beftire^  When 
be  commisfioilers^ .  tbey  may  boiredovlnredi  dn-aia  action  lofi  ^^  a)ayA 
ssumpsii  9igB^beli{  tbe: assignees;  and  it  istiot  necessary  that^  veced  in  ^ 
le  order  &^  tiie'Costaisbould  bein  wifitingi  (4)  '.^  ..'  y  wmi^ux 

When  a  witneasi  or  oth^.|bart^. summoned  befefe  the- Applica- 
jmmwAoJk^t^i  ia :  eiireated,  and  sbplie&i  ta  1  be  dlMShareed  ^?"  ^^ 
om  tb« arrest, thecdsta of ^e applioaieion; Wil^ ^ 'genera^ ' be dis- 
spend  upon  ivihetber  a  raii^mv^it^  iiitendedX)rnor  by^thil'  charged 

.  ▼<*.«         '^         •.  *        fipom  ar- 

irty  arresting.    If  toe  acrast  amonnts  to  a  contempt^  they  rest 
11  be  oivdered  to  b^. paid  by  tbeofficbr  or  pef'son  dadsing: 
3  arrest ;  ^nd  in  one  case  where  the  witness  was  arrested 
the  banklrup^  they  were  ao  ordered  to  be  paid.(5) 

*     A  * 

1)  Ex   pirfte   Hofcoe,  2  Rose,      *  (5)  2  Rose,  J4^.;  and  see  aritc,j 
t.    .  Ex  parte  Betuon,  ibid.  75.    162. 

itye  ▼.  Gresley,  8  Bast,  319.  (4)  Yorker  v.  ^Boiham^  1  Bsp.64. 

2)  Ibid.  (S)ExparteJ5rjr«^,lV.&B.316.r 

and  see  ante,  161. 
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CofCf  of         The  joint  creditors  under  a  wpante  oomniKMNiiRMt 

(StonaTto  ^°^^^  to  ^^^  ^^  expenses  of  a  solicitor,  employed  bj 
Gonduct-     them  to  conduct  examinations^  kc  befbte  the  oommis- 


Sbction  III. 

Of  Costs  on  Petition^ 


On  ped-  It  is  a  general  rul^  that  if  th^fe  has  been  no  misoondoct  b 
^Sa  oer-  ^  bankrupt,  apeiition  to  Oay  a  certifieaie,  when  (fismissed, 
tificate.  u  dismissed  with  costs  to  be  paid  by  the  creditor  eppon^ 
the  certificate*  (2)  But,  when  there  are  circumstancegB 
the  ooodnct  of  the  bankrupt,  whidi  prednde  him  InmiaBj 
claim  to  Ae  indulgence  of  the  Court,  the  pedtioa  is  tka 
frequently  Asmissed  without  costs  (8) ;  and  this  notwitb- 
stapdiiig  he  may  be  stricdy  endded  to  his  oertifiosft& 

On  peti-         With  respect  to  costs  on  a  peHHonJbra  sMpmedna:- 

^^      Where  a  bankrupt  petitions  the  Lord  ChanceUor  to  sope^ 

ifeaff.  asde  hiff  commission,  and  an  issue  is  directed,  though  be 

Asto         fidls  upon  ihe  trial  of  the  issuei  he  escapes  the  payiiieDtof 

^2^^Q  costs;  andTthe  costs  of  the  assignees  are  paid  out  oftk 

from  ootti.  estate ;  for  the  Court  has,  in  general,  no  power  to  gireoass 

against  an  uncertificated  bankrupt  (4)    The  oonsequcDce  of 

tUs  exemption  has  been,  however,  that  petitioos  of  tkb  kind 

have  multiplied  to  the  great  <9pression  of  ciedilois,  ^ 

the  waste  of  die  bankrupt's  efiects;  as  the  oost^  ttes  d 

the  successfiil  defienoe  against  such  pedtioBs,  must  M  op* 

the  estate.    Where  the  fiu^ts,  therefore^  aie  disputed  spoo 

(1)  Ex  parte  Loi^fMNi,  1  Ros^  parte i^Ud^ibaL  fitpaiel'*' 

505.  net^  ibid.  551.    Ex  parte  fiv^* 

(8)  Ex  parte  Wartokk^  14  Ves.  1  V.  &  B.  45.    1  RotCb  577.  & 

158.    Ex  parte  Bank  of  Scotland,  parte  Stevens,  Budt,5S9.  &P^ 

lRote,575.  1V.&B.5.  Enderfy,  5  Mad.  16.    Ei^^ 

(5)  Ex  parte  Stracv,  I  Rose,  67.  Bryami,  1  G.  &  J.  S05. 

Ex  parte  Black,  ibid.  note.     Ex  (4)  But  see  post^  9SS, 
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such  a  petition,  and  the  bankrupt  is  in  a  situation  to  try  OnpMum 

the  validity  of  the  commission  at  law,  the  Court  will  (unless  '^tcde^^' 

under  special  circumstances,  where  directions  may  be  neces-     »■    . 

sary  to  assist  the  trial,}  leave  him  to  his  action  at  law ;  for 

if  he  fails  in  an  action^  he  pays  costs  like  any  other  plain* 

tiff.  (1)    And  where  the  bankrupt  is  really  in  a  situation  When  not 

to  try  the  validity  of  his  commission  at  law,  he  will  not  be  cosu  of 

allowed  the  costs  of  a  petition  to  supersede  it;  notwith-  petition. 

standing  he  has  a  verdict  on  an  issue  in  his  favour,  and  an 

order  for  a  supersedeas  is  thereupon  made ;  for  he  ought  to 

have  proceeded  in  the  Qrst  instance  at  law,  instead  of  pie- 

senting  a  petition  to  supersede.  (2)     Therefore,  though  tb^' 

assignees  will  be  directed  to  pay  the  costs  of  the  tria)»  they 

will  not  be  made  to  pay  the  costs  of  the  petition ;  ^r  it  is 

their  duty,  as  trustees  for  the  creditors,  to  appear^  and  re<- 

aist  any  petition  of  the  bankrupt  to  supersede  the  commisr 

sion.  (3)    And  where  a  commission  is  superseded  merely  far 

a  defect  in  form  as  to  the  petitioning  creditor,  a^d  there  is 

no  doubt  as  to  the  act  of  bankruptcy,  &&,  the  c<>sts  of  the 

supersedeas  Oiib/  will  be  allowed ,  though  it  would  be  others 

wise  if  the  act  of  bankruptcy  had  not  been  fully  proved,  {i) 

But,  notwithstanding  the  Court  has,   in  g^i;i^al,  no  Whenor- 
power  to  ffive  costs  airainst  a  bankrupt  while  the  ^mmia*  ^^'^^  ^^ 

*  *•  ^  *     ,  ,  .  pay  costs 

sion  is  subsisting, — yet  where  on  the  petition  of  a  creditor  a  on  the 
commission  is  ordered  to  be  superseded,  on  the  ground  of  eroui^d  of 
concert  between  the  bankrupt  and  the  petitioning  creditor, 
the  Court  has,  in  such  a  case,  ordered  the  costs  of  super- 
seding it  to  be  paid  by  the  bankrupt  and  the  petitioning 
creditor.  (5) 

If^  upon  the  bankriq^t's  application,  an  order  is  made  to 
supersede  the  commission,  with  costs  to  be  paid  by  the 

(1)  Ex  parte  J?taiaAi»  Buck,  920.  (4)  Ex  parte  Ooodwm,  1  Atk. 

(S)  Ex  parte  Markt,  iG.&J.  101.;  and  see  Ex  parte  JSj^Uiard, 

70.  1  Atk.  147. 

(3)  Ex  parte  Edwards,  Buck»  (5)  Ex  parte  Oreen,  1  G.  &  J. 

332.  188. 
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fk^itibtiifig  or^dftdr  asfd  the  iBoMlkM^^Wlio  stfed  it  ttut,  Ae 
bankrupt  may  prbeeed  against  |x>th  ofthem  ordilier.(l) 
When  the  petitiMing  et^iwir  nuceeeds  ia  rettsdag  tbe 
hankrofit's -application  to  supersede  the  comaiisaicH^  hev9 
be  aUovred'  hk  costs  of  opposbg-the  petition  oat  of  the 
bankrupt's  estate  as  betureen  attorneys  and  ciiei&t(S);  and 
the  ^like  in  'the  oase-  df  an  lesi^te  xjpposing  the  ped&o.{5) 
Bat  wh^d  the  petition  ebatjges  edlltfsion,  and  die  draui- 
Malices  ate  sufirpicious,  costs*  will  not  be  gfrren,  Aoogh  tke 
petition  &ils»  (4)  And  if  the  petitioning  creditor  does  rO, 
aneceifid  in  resiatiag  the  applieation,  he  wHl  diea  bei- 
teeted'fo  pay  the  costs  of  superseding  the  ooiandssioo,  ml 
of  the  petition*~as  wett  as  the  costs  of  any  proceefiagit 
la#'  or 'id  equity  in  the  matter— to  the  bankrapt,  or  tbe 
ei^tw  irho  succeeds  in  Mpersedbg  it.  (5)  *  Fac,'11wagli 
lOOBts  are  not^  in  general,  gtten'to  a  peity  upon  aa  9- 
pealfimn  die  delibaate  ju^ment  of  'diecoteBusaioDefs, 
even  though  Aeir  judgment  spears  tb  be  wrdng(6\  {a- 
o^e  indeed  m  caste  of  frauds ) — yet  the  »Ie'  ddesnot  exftend 
to  tx  parte  cases,  where  the  oppodte  side  had  not  (is  b 
^the  iease  of  the  adjuAcftdon  of  the  hankroptcy)  Ae  opps' 
tdnity  ofbeing  heard  belbre  thiam,  and  Ae  oomaiBsskmn, 
^ctefere,  were  not  in  lealiqr  Able  to  exercise  a  ddibenk 
iui^[ment(T) 

•  "Whei^  a  sepavate  commisribn  is  superseded  foael/ to 
give  efihet  to  a  subB^queat- jMiit  ou^  the  pedtioiaiig  <^ 
tlitor  \inder  the  first  commbskm  '(unless  he  has  bteo  acting 
matAJtie"^  reeeivte  aU  the  cost^  oat  of.  the  j^  €M> 
whether  arising  oat  of  the  fint  commission,  tlie  petilioDto 
ilapersede^  or  the  aifwraftiSaai/  and  if  he  is  a  jointiotl 
aeparate  criaditbrt  he  may  ded  wheihter  he  wifl  be 


(I)  Ex  parte  Jffjdby^  sVet^SSS. 
(S)  £x  parte  JBoUamUy,  5  Mad. 
91. 


S56. 


(5)  JBap«teCM«B%iAtti3S. 

140.    Expait)aAa««,ihck,'^ 

(6)  Rz  parte  ilZfeM,  lC.au 

(5)  Ex  parte iZraoaf,  sRom,  I.     Ex  parte  Mtgpi4ge,Bil 
(4)  Ex   parte  Stevent,  4  MmL       (7)  Ex  parte  GrvauMy,  M 

4IS. 
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8i(cb costs,  out  oftbs  joints  or  tepamte  estate.  (1)    Biit 

costs  of  a  connaissioR  superseded  for  notHprbsecutioD  wifl  ^^^^ST^ 

not  bepennitted  to  be  paid  oat  of  the  bankrupt's  instate*  (9)    

If  a  commission  !s  taken  out  contrary  to  good  finth^  tlia  Whea    ;, 
party  bas  a  ri^  to  make  a  fortnal  application  to  the€3oiiit  ^^""^ 
to  supersede  it,  with,  a*  view  to  be  mdemnifiied  against  isoff  out  against 
costs  be  may  haye  incuitedj  by  the  commission  being  taken  good'&ith. 
Out  and  not  proceeded  in, — nolwiibbstandii^  thcoain^ 
mission  woirid  have  been  sopetsedable  at  die  Bankrupt 
Office  under  the  general  Olden  (9) 

Where  a  creditor  states  a  case  of  fraud  against  the  Whenal- 
bankrupt  which  he  fails  in  proving*'  the  petition  for  super*-  f^j^"?^ 
seding the commissfon  wiU  then  always  be'  dismiasedwith  prMreiL 
costs.  (4) 

Where  a  commission  was  superseded  with  costs  to  be  Where  a 
paid  by  the  petitiomng  creditors'— and  one  of  them  (#bo  ff^foh  a 
WB6  9Lfeine  sole}  married  after  the  coats  were,  taxed,  *-r^  ^mdii- 
her  husbund  was  oi'dered  to  pay  the  taxed -casts  within  a  ^^^ 
fortn{^t(5)  .  '  ,       .,     -         ;   , 


With  respect  to  costs  upon  ciAer  petitions i^\mDkgmtcf^ 
— it  is  a  general  rul^,  th^it  if  a  petitiqiier  dQ.npt:iA  aipy  ipe-  ^^JJJ^ 
tition  pray  his  c6st%  he  cannot  h^Vjs  them  awfirded  tQ  Cbsts 
him.  (6)    But  costs,  though  .  not  specififCaUy  prsyisd  in  a  mu^  be 
petition,  may  nevertheless  be  given  under  the  word  ^*  exh 
penses^"  if  expenses  bjS  prayed  in  it  (7)    And  where  a         ,    .  i 
petitifui  is  presented;  in  a  case,  in  which  the  Coun  haa  no 
luriadiction,  the  respondent  is  alwaya  entit)0d  to  the  coa^        ']''"\ 
7f  opposing  it,  <8}: 

Costa  are  never  given  to  a  paity  upon  a  g^n^ral  pcftition  PetldbiK 
any  xnore  th^  on  a  petition  fpr  a  w^pcrsifAa^)  appealing  from  jJSJJJ^ 

(1)  Ex    parte  Brown,    1  Rose,  (4)  Ex  parte  2>t7»,  Buck.  75. 

33.     Ex   parte  Smith,  1 G.  &  J.  (5)  Ex  parte  Easle,  Buck.  548. 

56.  (6)  Ex  parte  Atkimtm,   Budt. 

C2)  Ex  parte  Atnden,  1  Rose,  87.  215. 

:x   parte   ElUs,  7  Ves.  135.    Ex  (7)  Ex      parte     Hardenburgh, 

arte  LteicetUr,    Ex  parte  Lat/Um,  1  Rose,  204. 

;x  parte  Hardwicke,  6  Ves.  429.  (8)  Ex  parte  Altifn,  I  O.  &  J. 

(.T)  Kx  psrtelxmv,  1  G.&J.  78.  Sio. 
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tlie  ddiberate  judgment  of  the  commissioner  (1 X  notmdi- 
standing  tbeir  determination  appears  to  have  been  wrong, 
and  the  Court  may  have  thought  it  necessary  to  direct  ao 
issue,  or  a  trial  at  law.  Bat  where  the  determination  of 
the  commissioners  is  ex  parte^  and  the  person  afl&cted  bf 
dieir  decision  has  no  opportunity  of  being  beard,  we  have 
already  seen  (2),  that  this  rule  does  not  prevail.  And 
where  an  issue  is  directed  by  the  Court,  and  the  result 
of  the  trial  is  against  the  decision  of  the  commissioners, — 
in  this  case,  also,  as  in  the  case  of  a  petition  for  a  super- 
sedeas (3),  the  costs  of  the  issue  are  allowed  (4),  bat  not 
the  costs  of  the  petition*  (5) 

When  a  petition  is  ordered  to  stand  over,  the  costs  of 
the  day  will  be  ordered  to  be  paid  by  the  party  occasioning 
ihe  delay.  (6)  But  they  can  only  be  obtained  by  a  special 
order  of  the  Court  made  at  the  time  of  adjourning  die 
hearing  oF  the  petition.  When  an  order  is  made  for  the 
pa3rment  of  *'  the  costs  of  and  occasioned  by  the  present 
application,*' — such  order  includes  the  costs  of  an  inters 
]ocutory  order,  which  was  made  in  pursuance  of  part  of 
the  prayer  of  the  petition.  (7) 

-  If  a  petitioner  makes  default  in  not  appearing  when  the 
petition  is  called  on,  the  respondent  must  produce  an  office 
copy  of  the  affidavit  of  service  before  tlie  rising  of  the 
Court,  in  order  to  be  entitled  to  costs.  (8) 

A  petition,  not  properly  attested  by  a  solicitor  pm> 
suant  to  the  general  order  (9),  will  be  dismissed  widi 
costs.  (10)  And  costs  will  also  be  given  against  a  party, 
who  makes  groundless  imputations  in  a  petition,  notwith- 
standing an  order  might  have  been  made  upon  one  part  of 
the  prayer  of  it  (1 1 )    Costs,  also^  as  between  attorney  and 

(1)  Ex  parte  Allen.  Ex  parte  (7)  £x  parte  Grtem,  I  G.&  J. 
JUoggridge,  1  C.  B.  L.  2.  188. 

(2)  Ante,  852.  (8)  Ex  parte  ifsfcd;  Bock. »«. 

(3)  Ante,  851.  (9)  August  12th  1809. 

(4)  1  Mont.  Dig.  141.  (10)  £x  parte i2^»Aun»  1  G.& 

(5)  Ex  parte   Edwardt,  Buck.  J.  19. 

''^«.  (U)  Ex  parte  Fermm,  i5  Ves. 

(6)  Ex  parte  Ihncasier,  Buck.     270. 
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vant  or  scandalous  affidavit  in  support  of  a  petition.  (1)  gg^^^fO. 

And  a  petition  will  in  all  cases  be  dismissed  with  costs,    — 

where  die  relief  prayed  is  provided  for  by  a  general  ^^^^ 
order.  (2)  order. 

Whed  the  Master  makes  his  report,  after  costs  are  re-  Exception 
ferred  to  him  to  be  taxed,  and  a  petition  is  presented  for  ^^^^ 
leave  to  except  to  the  report,  die  petitioner  mnst  pay  the  port, 
taxed  costs  into  Courts  (3) 

It  is  a  general  rule,  that  no  court  permits  an  i^peal  No  i^ipeal 
against  an  order  for  coas  only,  (4)     Therrfore  a  party  can-  ^5^*^^ 
not  apply  to  correct  an  order  (once  signed  and  passed  in:  costs  only, 
respect  of  costs)  by  a  separate  petition  as  to  the  costs  alone ; 
bat  when  the  question  is,  not  as  to  the  personal  payment 
of  costs,  but  whether  they  shall  be  payable  out  of  a  par- 
ticular fond,  a  petition  for  rehearing  may  then  be  presented 
for  detJermining  that  question.  (5) 

Where  several  persons  are  directed  to  pay  costs,  the  ^"'^J^ 
Coort  will  not  in  bankruptcy  determine  ihe  proportions,  in  contribu- 
which  tkwy  ought  to  contribute  amongst  themselves.    For  tion. 
the  question  of  contribution  is  altogether  collateral  to  the 
bankruptcy,  and  is  the  proper  subject  of  an  action  at  law, 
or  a  bill  in  equity  for  an  apportionment.  (6) 

In  general  (as  has  been  already  stated  (7  j )  costs  cannot  be  g«^P^ 
given  against  an  uncertificated  bankrupt  (8),  notwithstond-  oogti^li«ii 
ing  he  presento  a  petition  which  is  dismissed  even  on  the  siul^  of 
^ound  of  ito  being  multi&rious  (9),  or  unnecessary.  (10)  ™»"»*^ 
But  in  a  case  of  fraud,  misconduct,  or  vexation,  the  Court 
vill     subject  him  to  costa  —  as,   where  he  presented  a 
iiird  petition  for  the  same  purpose  as  two  former,  which 

fi)  fix  parte  Smmoih  15  Ves.       (6)  Ex  parte  Wilmkunt,  lQ.it 

76.     Anon.  0  V.  &  B.  95.  J.  4.  844. 

(2^  Ex  parte  WatU,  lRoBe,43S.       (7)  Ante,  850. 

M  Expartei«jgft,4Mad.394.        (8)  1  C.  B.  L.  $.     Ex    parte 

(4)  Ex  parte  Slack,  1  C.B.L.  2.  Wright,  2  Ves.  11.    Ex  parte  BU- 

C5^  Ex  parte  Bainei,  1  G.&J.  fioW,  Buck.  220. 
5^  ^  (9)  Ex  parte  Colei,  Buck.  256. 

(10)  Ex  parte  Parker,  ibid.  717. 

S  I  4 
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^i^^  0jr.  006W.  [CLtt; 

Ofi.ii«9^     bfflitfem  «4)«ms8ed»  the  i^ouit  inde.' a&  oidtft.thitb 
^^S,      ^hpuW..1W'  (^  ^ste,  ,«qd  if  b^mnt  unUeto  pay  ihn, 

"  ^^PMe  pf  i^fai}per:dil|Nmp^r«id  fic)riDi8cotodiiet--«4aidtht 
if  a  banlcrupt  behaved  ill,  so  he  ought,  in  like  mamer,  i» 
lpsplHS.pmilege.i(l),  Sfn,  Ukewiae^  in  a  caseoFficBiid^oo^ 
will  b^  giy W  on  a.  bill  filed  against  an.  tmeerdficatfld  hak- 
r|]Bt.  (2)    JV^d  tboqgh  thte:  Court  haa  refiiacd^  upon  &^ 
missing  a  bankrupt's  petition,  to  gi^etbe  respondent  cots 
9ntof  the.  08(9^  the  aolioitorcif  the.  bankrupt  «as  id  ooe 
d^  oi^dei^ed  (o  pay  .itp5.  f9$t»  to  the  respittident  for  p» 
filing. a  piQtidoBy  tHrhioh.was^' deemed  by  the  Court  lo  be 
Petition      w){pl)y  fiaQece9»rj«($)    Whm  a.  baobnpt  pedtkms  fa 
to^umn-   !^y^  ^  surrender  after  ibe  timp  for  the  siirnteder  is  o* 
der.  pir^s  he  in  that  case  pays  the  cpats  of  die  iqpplieat;iOD.(4) 

Petition  ]C[pon  a  petition  to  remove,  an  aasigoee.  fior  tke  ixmrai' 

ence  of  the  estate,  the  a^gnee  daw  oofi  in  such  case  pi; 
t)^  coftfi^«(5)  I^er  i%  a  ii^pyisd  assignee  liaUe  Id  <ks  pe* 
titionjiig  iu*editor.  :for  the.  psgnpeBitiiifiihis.  bfll.of  sorts « 
,  ,  Ijmd  t>y.  tl^e  . ^Q9iqi^iwei%  iui)eas..tb€9re  isi  oAsw 
pfx^y^.  between  thf^  rmnmfid  and:  die.  miwr  A)isigpM8»(€) 
By  ipint       ,  Upon.g.petilft9^,by  jowl  i^reditorajtQ  prwe  sgPNnst  4e 

creditors*  it' 

separate  estate,  no:  cofl;^  are  givenbi^bexie-itpsDe.sreoo 

,  .  ;       joint  effects  nor  solvent  partner*  (7)       .  ;, 

EqctoUe    .  .  When  im  eqtiit^ble  inortigiagee.petitipos  ftr  jaffls^of  tk 

nu^^A^  jnprtgpged  premises^  he  )$  e&titieit^Qcpslef. if  (basis* 

.  I  ..     !  frrf//^  in^trmn)fjnt  spe^ifyipg  Abe.egr^eiMiit:n}XKivUdi 

hfs,  ,c\aijfy  arises  (a)  ^,p<^3YiU^t9fldii^'|Mr(4evidei^ 

]}e  ipecessajry  tp.expleia  it^ (9)    Bui  ^^ere. tJleie  ai  a  s^' 

(1)  Ex  parte  Shaw,  S  Ves.  jun.        (?)  Ex  parte  BradAam,  l&^ 
40. ;  and  see  Ex  parte  Green,  1 0.    J.  99. 

ft  J..  U{9.    .  (a).Exjpaffae  JiriMmti  ^^^ 

(2)  XocA:  V.  Bromley,  3  Ves.  juA.    J.  1 48.    Bx  pafte  SlM^ttfiL^ 
40.  but  pee  Ek  parte  Mom,  1  -vl 

i9)  Buek.  315.;  and  ses  post,  69a.  sMacLiau 

;<  SolioitoT.".                                .  (9)  £±  parte .  FottM  ^>^ 

(4)  Ex  parte  Carter,  4Mad.S94.  Comptmy,  1  O.  &  J<  101.;  mA  see 

(5>  AHoQ.  5  Mad.  76.  Ex  parte  Trew,  3  Mad.57t 
C«)  Expafte  Oiimm.lG.ic  J. 
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dipps^l  qf  tl|e  tf Uie  deeds,  i^liqut  any  written  instfwii^t  jtq  Q»  iMf- ; 
cxplai^  the  piupose  of  the. deposit,  he  in  thi^  cv^  Pfljs  ttie  g^^. 
costfof his.petiti,Qo.(.I}.  •:    v     ;.  

In  onexascj,  where  costs  were  awarded  upoi^  4  pielitioif  ifl  Whether 
b^krupt((g>  lK)rd  Redesdale  would  not  permit  them  to^  l^e  fS^^llf 
made  4he  subject  of  an  actiop  at  law,  (2) 

Upoii  a  petition  Bgoimt  commmof^erft  tbej  will  not;  hie  Petitioa 
ordered  to  pay  costs»  unless  in  respect  of  conduct  out  qf  ^J^^ 
the  cQui^Ks  of  their  duty  a^  commissioners,  (3);  and  whei^  aionen. 
they .  are .  made  parties  to  a  petition  without  sufficient 
grounds^  they  will  then  be  entitled  to  costs.  (4) 


S^CTion  IV. 


I'  .'i' 


Of  Costs  in  Actions  and  Suits  by  and  against  Assignees,  and  ,. 

other  Parties  concerned  in  the  Commission.  '  ,,: 

•■■.-■-  •     i 

WJiere  an  assignee  is  made;  a  party,  to.  ^.acjtipn^  or  Asngnee 
suit,  for  the  purpose  of  sustaiiiiiig  a  litigated  commission  Sbu  ^t^ 
he  is  entitl^  to  his  costs  Qift  of  tbeimnkrupt's  e^tat^  as  of  hank-  ^^ 
between  attorney  ipid  client*    For,  as  a  bankrupt  whew^  ^^\g;      • 
ever  be  thinks  fit  can  bring  an  act^>n  against  his ^fBs|g;i;ie^    '      '  "*'' 
and '  it  is  the ,  ^ssigoee^s  duty  upon .  every  occasion  of  tt^s 
kind  to  sustam  the  intere^  of  all  the  cre^itcnrs  9^  w^L  W 
bis  own,  it,  is  highly  jea^op^e,  that  he  sbpuld  he  in  al^ 
such  cases  completely  ind^mni^ed ;  otberwij^  ^w.  p^rso^s 
woald  be  prevailed  on,  to  accept  the  office  of  assigifee^(^). , 

M^b^  notice  has  beeq  giyen  in  an  ^tion  by  or  a^^t  When  m^ 
assign^^  to  dispute  tlje  petitio^iing  creditpi:>  deb)t^  thp  f^a^p^^^ 
trading,,  or  the  act  of  bankruptqyji  — if.  the  as^igpees  pjcoy^  the  bank- ' 
the  matter  ao  disputed)  orrthept|iier  party  a^mJit  the,  s^^  ruptcy. 
on  the  trial,  thejudge  is  empowered  by  the  neyr  statute  (3),  if 


(1)  Ex    parte   tVany^    19Ves.  '   (S)  Ex  parte  &ar<A,  14  V'e«.  104. 

472.     Ex  parte  GarlnUi,  9  Rose,  15  Yes.  293. 

78 .  t  and  see  ante,  20S.  (4)  Ex  parte  Steele^  16  Yes.  ISl. 

(sy  In  re  DUUm^  1  Sch.  &  Lef.  (5)  Ex  |Mirte  Bryant,  2  Rose,  U 

110.  £>ub«  tarn  LordEUenbbrough.  (6)  Section  90. 
Hartop  V.  Juekei,  2  M.  &  S.  43d« 
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In  aetrnns.  he  thinks  fit,  to  grant  a  certificate  of  siidi  proof  or  ad- 

mission,  which  will  entitle  the  assignees  to  the  costs  oco- 

sioned  by  the  notice,  to  be  taxed  by  the  proper  officer, 

and  added  or  dedacted  according  as  the  Teniict  may  be. 

Bot  this  provision  of  the  statute  will  not  entitle  die  as* 

signees  to  costs,  where  they  have  been  nonsuited.  (1)  A 

similar  provision  is  also  made  as  to  suits  in  equity  (2), 

when,   if  the    assignees  prove  the   matter  so  di^mted^ 

the  Court  (if  it  see  fit)  may  order  the  party  givii%  ^ 

notice  to  pay  the  taxed  costs  occasioned  by  it ;  and  ibe 

service  of  the  notice  may  be  proved  upon  the  hearing  a( 

the  cause. 

AflBgnees        Assignees,   though  suing  in  a  representative  cqncitj, 

oMta  ^an  *"^  °^'  within   the  exemption  firom   costs  given  by  the 

action,        23 Hen.  8.  c.  15.  to  executors  and  administrators;  DoriiB 

thcwgfa  no  ^g  Court,  when  the  assignees  are  nonsuited  upon  the  triti, 

suspend  the  payment  of  costs  until  they  receive  snfficicot 

assets  to  pay  them,  notwithstanding  they  make  an  affidarit 

that  they  have  no  assets  in  hand.  (S) 

Bound  by        The  S9.  and  40.  Geo.  3.  c  104.,  which  deprives  a  pUo- 

court  of     g£p  Qf  costs  where  the  sum  recovered  b  less  than  5t,  k« 

conscience 

act.  been  held  to  extend  to  assignees ;  but  where  the  deRndant 

in  such  case  had  disputed  the  petitioning  creditoi's  deb^ 
the  Court  ordered  the  suggestion  to  be  so  entered,  tliat  the 
plaintiff  might  not  be  deprived  of  the  costs  diereby  occa- 
sioned, but  only  of  those  costs  which  would  have  been  in- 
curred had  no  notice  been  given.  (4) 
Whenpro-      Where  an  action  was  commenced  by  assignees  nnder 
ce€diiw8     2  former  commission,   which  was  superseded,  and  the 
be  staid      assignees  under  a  subsequent  commission  brought  a  freA 

^  i»y;     action— the  Court,  of  Kinff^s  Bench  refiised  to  stay  p«>- 
ncnt  ot  *  .•    •  *i 

costs  of      oeedings  unm  the  costs  of  the  former  action  were  pfl«) 

former       though  the  cause  of  action  was  the  same.  (5) 
action. 

(1)  Aikmi  V.  Seumrd^  iB.&B.       (4)  Ward  v  AM^tm  l^^ 

S75.  A.  367 

(2)  Seciion  91.  (5)  Duumon  v. Smmfmm,^^^ 
{3)  Andrewi  ▼.  Sealy^  8  Pri.  21S.    Rq).  146. 
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When  an  action  is  brought  against  an  assignee  (or  Inactumt. 
indeed  against  any  other  party)  by  the  direction  of  the  yff^^ 
Lord  Chancellor,  it  is  a  constant  rule  in  the  Court  of  assignee 
Chancery,  to  make  the  defendant  pay  all  costs,  if  he  de-  actfon'br 
feats  the  action  by  a  formal  objection,  (1)  a  formal 

If  assignees  improperly  resist  a  plaintiflTs  demand,  and  ^^^^^o^* 
are  brought  before  the  Court  by  supplemental  bill,  they  gQg/by 
may  be  made  liable  to  the  costs  of  the  whole  suit;  but  supple- 
where  no  application  is  made  to  them  by  the  plaintiff  be-  yf" 
fore  the  filing  of  the  bill,  such  costs  will  not  in  that  case 
be  given  against  them.  (2) 

By  section  44.  of  the  new  statute  it  is  provided,  that  if  Where 
upon  the  trial  of  an  action  brought  against  any  person  for  «lowl>le 
any  thing  done  in  pursuance  of  that  statute,  there  shall  be  a  given, 
verdict  for  the  defendant--^  or,  if  the  plaintiff  shall  be  non- 
suited, or  discontinue  his  action  or  suit  after  appearance 
thereto  —  or  if,  upon  demurrer,  judgment  shall  be  given 
against  the  plaintiff, — the  defendant  s^all  in  either  of  these 
cases  recover  double  costs.    This  right,  however,  to  double 
costs  will  not  entitle  the  party  to  receive  twice  the  actual 
amount  of  single  costs,  but  only  the  common  costs,  and 
one  halfot  the  common  costs.  (S)     In  like  manner  treble 
costs,  where  given  by  any  statute,  are  composed  of^  first, 
the  common  costs ;  secondly,  halfcf  those  costs ;  and  lastly, 
half  of  the  latter  half. 

When  the  commissioners  have  incurred  any  costs,  hi  Commis- 
Jefending  an  action  brought  against  them  by  any  person  "l*^."^  ®°' 
for  an  act  done  by  them  in  the  strict  discharge  of  their  compens- 
luty,  they  have  a  right  to  be  compensated  by  the  assignees,  a^o°- 
lotwitfastanding  the  assignees  have  in  fiict  not  received  sn& 
icient  to  pay  the  expenses  of  the  commission.  (4) 

A  bankrupt  is  personally  liable  for  the  costs  of  an  action  Bankrupt 
commenced  by  him,  and  proceeded  in  by  the  assignees  in  {j^j^"^''^ 
lis  name,  notwithstanding  he  has  obtained  his  certificate ;  costo. 

(1)  Per  Lord  Kenyon,  WratfY,        (3)  Hullock,484. 

^arwis,  Peake,69.  (4)  Ex  parte  I«tiiMie>ai/f,  16Ve3. 

(2)  lVkUcomby.Mmclm,syivA.    234. 


v^*?. 


m  the; 

c  5«y  wiudi  fint  ^n^ 


1J.&G. 


«^^.  ^  edit.  WiU.  l^'s  fe.^ 


f5) 

407.  « 


affifmaas^ 
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tors.  (1 )    AtA  where  a  bankrupt  who  i^as  sued  as  exteutor.  In  oMmi 
ple^fed  a  fkbe  plea  and  a  verdict  was  found  against  him-^  Where 
and  the  plaintiff  obtained  judgment  for  his  ixrstsde  bonis  boEdampt 
proptHsj-i-it  was  hdd,  that  though  the  bankrupt  afterwards  ^^" ,. 
obtained  his  certificate;  he  was  still  liable  to  be  taken  in  pleads  a' 
execution  for  the  costs.  (2)  false  plea. 

When  a  man  brings  an  action  ex  contractu  against  a  Costs  foI« 
bankrupt,  tirhether  bdbre  or  after  a  commission  has  issued,  low  lite  ^^^ 
betakes  the  chance  of  losing  his  costs,  in  case  the  debt  action  ^# 
should  be  barred  by  the  certificate;  for  tiie  costs  cannot  iii  contractu:' 
such  a  case  be  (fistinguisiiedfrom  the  debt ;  and  if  the  patty 
be  dischatgediroin  the  oHe^  he  cannot  i'emain  liable  to  the 
other. '  Therefore^ .  if  a  debt  arise  before,  but  a  verdict  is 
obtained  and  -the  costs  taxed  after,  the  bankruptcy  of  the 
defondanti  (t^ugh  previous  to  the  allowance  of  the  cer^ 
tt^te)-^tlie  costs  relate  to  and  are  considered  a»'a  part  of 
the  Oirigihal  debt,  and  the  certificate  extends  to  both.  (9) 


Sficnov  V. 

When  Security  Jbr  Costs  will  be  requiredp 

Where  an  uncertificated  bankrupt  sues  as  trusted  for  Of  a  bank- 
bis  assigned  and  for  their  benefit,  and  not  for  the  fhiitk  ^fb^^ 
of  his  own  personal  labour,  he  has  been  required  to  ^ve  of  his  as- 
security  for  costs'(4);  for,  though  it  cannot  be  laid  down  ■«*••'•' 
IS  a  general  rule,  that  an  uncertificated  bankrupt  mustin  all 
rases  give  sueh  security  where  an  action  is  brought  by  h!m^  \ 
ret  it  is  held  to  be  but  fair,  if  the  action  b  really  brought  foi^  >  .     . ,.] 


(1)  Marim  v.  ^oifoik,  1  H.B. 
»28.  This  case  was  decided  with 
eference  to  the  5  G.  8.  c.  30.  s.  7. 
rhich  enacted,  that  the  bankrupt, 
rhen  he  succeeded  in  an  action 
prought  agmnst  him  after  obtainii^ 
lis  certificate,  should  **  recover  hu 
ili  costs.'*    In  the  parallel  section 


(126)  of  the  new  statute,  there  1$^ 
however,  nothing  said  aibout  Costs. 

(8)  Howard  v.  Jematct,  3  Burr. 
1368.  lBl.400. 

(5)  Ex  parte  Poucher,  iG.tkJ. 
5SS,  Ex  parte  Parkuuon,  ilnd. 
S86.  note  (a),  and  see  ante,  876, 
596. 

(4)  Webb  V.  Ward,  7  T.  R.  896. 
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Up(m         the  benefit  of  the  assignees,  that  tkq^  should  be  re^oBsUe 
^^  ^^    for  the  costs.    Accordingly,  in  one  case  of  this  kind,  wheie 
-.—.*.     the  defendant  obtained  a  verdict  against  the  bankrupt,  the 
Court  of  Common  Pleas  refused  to  grant  the  plaintiff  a 
new  trial,  unless  the  assignees  consented  to  be  boaod  b; 
the  event  of  the  action,   and  to  be  responsible  for  tk 
costs.  (1) 
Where  But  where  a  joint  action  was  brought  by  a  banknipt  aad 

Sv  le^"  another  person  (who  was  a  prisoner  in  Newgate),  the  Court 
fused.        of  Common  Pleas  refused  in  this  case  to  require  inch  se^ 
curity ;  though  the  judgment  of  die  Court  here  seemed  to 
proceed,  upon  the  consideration  of  the  circumstance  of  tbe 
imprisonment  of  one  of  tbe  plainti&  (2),  radier  than  ii 
respect  of  the  bankruptcy  of  the  other.     And,  iBdee(l»t 
rule  for  security  (or  costs  will  not  in  genend  be  gruted, 
merely  on  account  of  the  potferty  or  insobpency  of  a  pbia- 
tiff  (3);  far,  where  an  uncertificated  banicrupt  bnngsn 
action  for  his  aam  benefit — as  to  recover  the  produce  of  b^ 
earnings  since  the  bankruptcy— such  security  will  not  be 
required.  (4)     So,  where  in  a  joint  action  it  i^ipeared,  tbt 
one  of  the  plaintifis  was  a  foreigner  residing  abroad,  asd 
the  other  a  bankrupt  in  execution  for  debt, — the  Court  re- 
fused to  require  them  to  find  security  for  the  costs,  oaeof 
the  plain ti£&  being  within  the  jurisdiction  of  the  Court,  tod 
within  reach  of  its  process,  and  not  coming  und^  asjof 
the  rules  requiring  such  security  to  be  given.  (5) 
PreHmi-         Where  a  defendant  is  entitled  to  require  security  far 
ee^nn"    costs,  he  should  in  the  first  instance,  and  before  any  modoB 
where  de-  is  made  to  the  Court  upon  the  subject,  apply  for  it  to  tbe 
CTt^to  Pontiff's  attorney ;  for  until  the  latter  has  refrsedXog^ 
security,    it — although  the  Court  may  grant  a  rule  to  shew  cause  wbj 
the  plaintiff  should  not  find  such  security — they  will  not,  ^ 

i\)  Noble  V.  Adam^  7 Taunt.S9.  2  H.  B.  27.  Cowp.  24.  2 DictCk- 
(2j  Anon.  2Taunt.61.  Caa.765.  - 

(5)    Goodrigit   dem.    Jtmes   y.        (4)  Cohm    v.   Bdl,   E  R-  ^' 

T^nirfott/,  Cas.  Pr.C,P.15.  Wil-    44  G.  3.  1  Tldd  Pr.  458. 

lock,  443.    FiM  q.  t.  v.  Carroth       (5)  M^CotmeSv.Jokmoh^^^ 

431. 
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any  rate,  sake  it  a  pact  of  the  rale^  thai  the  prooeedbg^  ^pm> 
shall  be  in  die  mean  time  stajFed ;  for  the  nile  might  other*  ceeOwT 
wise  be  often  obtained  menely  for  the  purpose  of  delay*  (1)    -^ — ^ 
The  defaadaat)  also,  nnist  pnt  in  bail  previous  to  hb  ap» 
plication  &r  die  rale.     But  where  a  feraigner  resident 
abroad  sued  two  defendants,  and  only  one  of  them  put 
in  bail,  that  one  was  permitted  to  require  the  plaintiff  to 
give  security  &r  costs,  without  putting  in  bail  for  the  other 
defendant  (2) 

The  general  rule  is,  that  the  application  for  security  Applica- 
should  be  made,  as  soon  as  the  defendant  can  reasonably  do  ^^°  !^ 
it  after  his  knowledge  of  the  fact,  on  which  he  founds  his  ap-  should  be 
plication.    Therefore,  where  the  defendant  might  have  ap-  "'^^ 
plied  earlier,  the  motion  was  holden  too  late,  after  issue  had 
been  joined  and  notice  of  trial  given.   And  a  similar  motion 
was  also  refused,  where  the  defendant  had  obtained  time  to 
plead,  and  agreed  to  take  short  notice  of  trial, — the  Court 
being  of  opinion,  that  he  had  thereby  waived  his  oppor- 
tunity of  making  the  application,  which  must  at  that  period 
necessarily  delay  the  plaintifil  (3) 

Where  after  action  brought,  and  before  plea  pleaded.  Defendant 
the  plaintiff  became  bankrupt,  and  the  defendant  obtained  <^°o^  ro- 
an order  for  security  for  costs,  and  subsequently  pleaded  cuiity  if 
the  plaintiff's  bankruptcy  in  bar,  —  the  Court  held,  that  he  pleads 
though  they  could  not  deprive  the  defendant  of  the  benefit  tiff's  bank* 
of  that  plea,  yet  as  the  order  for  security  for  costs  would  not  ruptcy. 
have  been  made,  if  the  defendant  had  said  that  he  meant  to 
defeat  the  action  by  pleading  the  plaintiff's  bankruptcy,  the 
order  was  discharged,  with  costs  to  be  paid  by  the  defend- 
ant. (4) 

In  Equity,  an  application  for  security  for  costs  will  be  too 
late  after  answer,  or  obtaining  an  order  for  time  to  answer; 
at  least,  if  the  plaintiff's  residence  abroad,  or  any  other  cause 

(1)  Cheap  V.  Popham^  9  Smith's  (d)  Michd  v.  Paretki,  8  H.  B. 
Rep.  661.  lTidd.470.  593. 

(2)  JDe  la  Preuve  y.  Due  de  Bi-  (4)  Minchm  v.  HaH,  I  Chitt 
ron,  4  T.  R.  697.    Carr  v.  Shaw,  215. 

5  T.  R.  496. 
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^^^    known  to  the  defendant  at  the  time  of  ffling  tbe  bOL(l) 

»     -^     The  tttoal  seooritjp  for  cost;  lecinirad  of  a  phintf  in 

eqftitf  aaownta  to  40/. ;  aad  the  Gonit  will  oo^  em 

i^ndbr  special  cigcnmstancea^  dqpart  fisom  ifce  gnenlnle 

in  Ihia  vetpect  (8) 

(1)  s  Vef.  84.  557.    1  Dick.  Cb.  jmu  596.  5  Yes.  861.  JM)  Y&  ss:^ 
Ctu.  147.   8  Brown/ 609.;  and  see    and  see  Hiillock,  445. 
H  Yes.  518.    5  Bro.  57a    l  Yes^       (8)  C^iMe  ▼.  Otmwe,  li  Va 

499,;  and  aee  8  Yes.  557, 
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CHAP.  XXIII. 

OF   THE   SOLICITOR   TO   THE   COHMISSION. 

Sect.  1.  Of  his  General  Eights  and  Duties. 
2.  Of  his  Lien  for  Costs. 

S.  Of  the  Taxation  of  his  Billj  and  his  Remedy  for 
Payment  of  it 

4.  QT  Actions  and  other  Proceedings  iy  and  against  * 

him* 

5.  Of  his  LiabiHiy  for  Misconduct^  and  herein  of  his 

General  Liability. 


« 

Section  I, 
Of  the  General  Bights  and  Dtdies  of  the  Solicitor. 

1  HE  solicitor  to  the  oommission  is  nominated  by  the  map  How  no- 
jority  qf  the  assignees,  and  when  so  nominated  is  entitled  ™^^^ 
to  the  custody  of  the  proceedings  under  the  oommission.  (1) 
He  may^also  be  removed  by  such  majority,  and  in  that 
case  must  deliver  up  the  proceedings  under  the  commis- 
sion to  any  other  solicitor  who  may  be  appointed  in  his 
room;  for  he  has  no  lien  upon  them  (as  he  has  upon 
>cher  papers)  for  his  costs.  (2)  The  solicitor  is  a  minister 
>f  the  Court  (S),  and  is  bound  so  far  to  watch  over  the 
nterests  of  the  bankrupt's  estate,  as  to  protect  it  even 
gainst  his  own  demands  —  that  is,  where  other  parties 
\ave  preferable  claims  upon  it.  Thus,  in  the  case  of  a 
sparate  commission,  it  his  duty  to  attend  to  the  interest  of 

(1)  Ex  parte  Wation^  iC.B.L.        (2)  Anon.  2  Rose,  207.  Ex  parte 
35.    Ex  parte  Scarth,  15  Ves,  295.    Scruby^  ibid,  note  (a). 
X  parte  T'ontRnton^  2  Rose,  66.  (5)  6  Ves.  l. 
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^2«^  the  separate  creditors,  and  not  to  permit  the  joint  ddbtof 

1^^  himself  and  his  partners  to  be  proved  to  the  prqodioeof 

those  creditors.  (1)   It  is  inconsistent  with  the  duties,  also^  of 


Dw^iudifi-  the  solicitor  to  the  connnissiony  to  act  as  solicitor  for  the  biiik- 

^^*^°*        rupt  (2);  though  it  has  been  held  to  be  no  cause  for  sopcr- 

seding  the  commission,  that  he  is  also  assignee.(i)  He 

cannot,  howevec,  act  as  banker  to  the  estate  (4) ;  noraalK 

be  a  cammissianer  under  the  same  conmlissioa  to  whicb  be 

acts  as  solicitor.  (5)    He  is  disqualified,  also,  from  be> 

coming  a/MoxAasfr  of  any  part  of  the  baidmipt's  propatjt 

even  though  the  purchase  is  perfectly  fiur  on  his  pan,  td 

he  bids  openly  in  the  presence  of  different  persons  is- 

teresled  in  the  property.  (6) 

Cannot  So  —  in  order  to  prevent  any  abuse  of  the  grest  poter 

bond  or      '^^  influence  which   an  attorney  most  generally  possess 

«ft  from     over  his  dient,  and  which  might  (if  unoontroiled)  enable  t 

dai^jT'^    dishonourable  practitioner  to  commit  the  grossest  impo- 

pemitmey     sitions  —  the  Coorts  will  never  give  eflbct  to  any  boodor 

®^* '^'-     secupi^,  which  is  given  or  entered  into  by  a  dieoi  tobis 

attorney  during  the  pendency  of  the  cause  or  proceeding 

in  whidi  the  attorney  is  retained*    In  such  a  case  these 

cnrity  will  be  either  set  aside  entirely -~  or,  ats^nt^l* 

restricted  in  its  operation  to  die  amount  of  such  fees,  0 

may  be  ibond  doe  to  the  attorney  upon  a  reffoiu  tasiooo 

of  his  bill.    The  prindpie  cf  these  decisions  k  tbepoli? 

of  thelawfeonded  upon  the  safety  and  convenieoeeofiBiB* 

ktnd^  and  isquite  independent  of  all  fittud  in  the  particaiir 

transaction,  acoordb^  to  the  ordinary  imderstandiEf  of  ^ 

term.    An  attorney,  thci^re,  is  not  pennitled  to  tab  i 

(1)  Ex  parte  Siory,  Buck.  74.  is  to  be  brought  to  ok,  to^J 

(9)ExpnrteXotff,lRoBe,9e5.Bx  credkon,  te.   gretf  ■aw'^ 

pnrte  Fma§kmm,  14  Ves.  515.;  and  ooeHioned  by  it. 

see  6  Ves.651.  note,  where  Lord  (5)  l6\V.i*)6.;but$ttfi^«"*- 

Eldon  obserred,  that  he  alwavs  (4)  6  0.4.  clS.s.iOi. 

thought  what  Lord  Thorlow  nk  (5}  Ex  parte  rcf<SeL(XO- 

was  Terr  wwe»  that  there  is  no  case  4e. 

in  whidi  it  is  usefiil  upon  gcnefal  (6)  Owen  ▼.  /baOcs,  <  VciC^ 

principles,  that  the  same  solicitor  (note).    Ex  parte  J^mtt  ^^^ 

should  be  employed  on  all  sides;  537.  BxparteXMaM^  &P^ 

fi(>rthat,thoughitmajbeasavii«  CShiraU;  cited  ibid.  345.  &1»^ 

of  expense^  yet  where  propcdy  Bamefi^  ioVcs.58L 
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gift  from  his  client  while  the  relatibn  subsists)  though  the  Hig^ 
transaction  may  be,  not  only  free  from  fraud,  but  the  most  ^^^  *^ 


moral  in  its  riature.  (1)     But  after  a  suit  is  entirely  at  an    • 
endf  a  client  may  then  give  his  attorney  a  reward  for  ser- 
vices over  and  above  his  legal  fees.  (2) 

In  suing  out  a  commission  against  a  bankrupt,  the  soli- 
citor must  be  careful  to  observe  the  rules  and  regulations 
which  have  been  at  different  times  laid  down  by  the  Court 
lor  his  conduct  in  this  respect  (3) ;  otherwise,  the  commis- 
sion will  not  only  be  superseded,  but  he  himself  will  be 
made  to  pay  the  costs.     By  a  general  order  of  Lord  Rules  to 
Loughborough  (4),   it  is  provided,    (as  we    have  before  ^  ?b^- 
seen  (5) )  that  after  the  expiration  of  fourteen  days  from  the  ms  a  corn- 
date  of  a  town  commission,  and  twenty-eight  days  in  the  °>>^o°- 
case  of  a  country  commission,  the  commission  is  super- 
sedable  for  want  of  prosecution ;  and  that  the  application 
Ibr  a  new  commission,  which  shall  (in  the  course  of  the 
jbllowing  day)  be  first  made  by  any  other  attorney  or  soli- 
citor than  the  one  at  whose  instance  the  supersedable  com- 
mission was  issued,  shall  be  preferred  to  an  application  for 
the  same  purpose  by  the  attorney,  who  sued  out  such  su- 
persedable commission.     But  by  a  subsequent  order  (6), 
any  solicitor,  who  acts  merely  as  agent  for  the  attorney 
in  suing  out  the  first  commission,  is  not  prevented  from 
applying  for  a  new  commission  as  agent  for  a  different 
attorney,  provided  he  indorses  upon  the  affidavit  his  own 
name,  and  the  name  and  place  of  residence  of  the  person 
for  i/^hom  he  acts  as  agent  in  suing  out  such  second  com- 
niission.     And  by  the  same  order,  whenever  any  attorney 
sues  out  a  commission  as  agent  for  another,  he  is  required 
to  make  a  similar  indorsement. 

An  attorney  or  solicitor  cannot,  as  has  been  formerly  Cannot  be 
observed  (7),  be  made  a  bankrupt  himself  in  his  profes-  ^^kp„pt 

(1)  2  Atk.  298.  Ca».  temp.  Tal-       (s)  See  ante,  Ch.  V.  Sect  1.         ^"f  ^^^' 
hot,  115.  2  Vea.  549.    4  Bro.  350.        (4)  2«th  June,  1793.  ^^' 

2  Ves.  jun.  199.;  andsee  7  Vea.  584.        (5)  Ante,  p.  120. 

3  Anstr.  769.  W  5th  Novembv,  1793. 

(2)  2  Ves.  260.  2  At.  30.  (7)  Ante,  p.  23. 
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^^        sional  capacity ;  though  he  is  liable  (like  any  other  person) 
tJM.  to  a  commission  of  bankruptcy,  if  he  acts  in  the  diaiactcr 
of  a  scrivener  J  or  follows  any  other  calling  which  the  bank- 
rupt law  has  denominated  a  trading. 
A«*®  ^^        The  solicitor  to  the  commission  is,  in  general,  tfce  de- 
Son  of       positary  of  the  commission  and  the  proceedings;  and  he  is 
tbepro-      bound  to  keep  them  in  safe  custody,  until  required  by  the 
'^'     assignees,  or  an  order  of  the   Lord  Chancellor,  to  d^ 
liver  them  up  to  any  other  person ;  for  (we  have  already 
seen(l))  he  has  no  lien  upon  them,  and  if  he  refases 
to  produce  them  when  legally  required,  costs  will  alvap 
be  given  against  him.  (2)     But  it  seems,  that  be  bas  & 
lien  upon  the  proceedings  under  a  commission  wbich  has 
been  superseded^  and  cannot  be  compelled  to  deliver  theis 
up  until  his  costs  are  paid.  (3)     If  he  is  served  with  a  »^ 
pcma  duces  tecum  to  produce  the  proceedings  in  a  collateral 
action,  the  better  opinion  seems  to  be  that  he  is  bound  to 
do  so  (4),  and  that  this  is  an  obligation  incumbent  upon 
him  as  a  public  duty  (5) ;  though  Lord  Kenyon  in  oce 
case  held  the  contrary,  saying  that  the  proceedings  be- 
longed  not  to    the  solicitor  but   to   the   assignees.  [6] 
Conflicting  opinions  have^  also,  been  expressed  by  diP 
ferent  judges  upon  his  liability  to  produce  them  whra  the 
production  might  tend  to  the  detriment  of  his  cUailsik 
assignees — Lord  Chief  Justice  Abbott  holding,  that  be  was 
not  compelled  to  do  so  (7)  — whilst  Lord  Giflbrd,  on  tfae 
contrary,  decided  on  one  occasion  that  he  was  bound  to 
produce  certain  books  of  the  bankrupt,  in  order  that  entries 
relating  to  the  matters  in  issuer  but  to  them  alone,  migbt 
be  read  upon  the  trial  —  notwithstanding  there  was  in  thb 
case  a  possibility  of  the  assignees  being  pr^udiced  by  the 

(1)  Ante,  p.  865.  (4)  Cohen  v.  Tfn^,  sS». 

(2)  Ex  parte  Sullen,  1  Rose,  134.    260.  per  Holroyd  J. 

Ex  parte  Har^,  ibid.  395.    Ex  (5)  JPearton  v.  Fletcher,  5B?- 

parte  TlUey,  2  Rose,  85. ;  and  see  90.  per  Lord  Ellenborongb. 

Ex  parte  Sanditon,  1  Rose,  275.  (6)  Bateton,  v.  Harismk,  i^- 

(5)  Ex  parte  Shaw,  1  G.  &  J.  45. 

124.  (7)  Lawgy,  Barclay.  sSur.SS^ 
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result  of  the  verdict  ( 1 )   The  solicitor,  however,  ought  at  all  Rights      ^ 
events  (when  served  with  a  siJ^pcena  daces  tecum)  to  be  ready  ^^^  "" 
to  produce  the  proceedings,  if  ordered  to  do  so  by  the  Court—    — — 
though  it  seems  a  question  ibr  the  judge,  whether  he  ought 
to  be  oompeiled ; — for  in  case  of  disobedience  without  special 
cause,  he  will  be  liable  to  an  attachment,  or  an  action  for 
damages.  (2) 

With  respect  to  other  papers  and  documents  deposited  As  to  pro- 
by  a  bankrupt  with  his  solicitor,  and  which  do  not  form  otherDaT 
any  part  of  the  proceedings  under  the  commission  —  it  has  pm  depo* 
been  held,  that  a  solicitor  is  bound  to  produce  such  papers  S^J^*^* 
(for  the  purposes  for  which  he  received  them)  on  behalf 
of  the  assignees,  though  he  is  not  employed  by  them  in  the 
cause ;  but  he  is  not  bound  to  deliver  them  up,  or  even 
to  produce  them  in  am/  other  bustfiess^  without  payment  of 
his  bill.  (S)     And  where  a  solicitor  has  no  lien  on  such 
papers  deposited  with  him  by  a  bankrupt,  the  Lord  Chan- 
cellor will,  on  petition,  order  them  to  be  delivered  up  to 
tlie  assignees  (if  necessary)  for  the  administration  of  the 
estate ;  though  such  an  application  was  refused,  where  the 
assignees  wanted  them  for  the  purpose  of  instituUng  criminal 
proceedings  agamst  the  bankrupt. (4)     A  solicitor,  also,' 
who  is  not  the  bankrupt's  solicitor,  but  who  has  in  his 
custody  a  deed  executed  by  the  bankrupt,  is  bound  to  pro- 
duce it  if  required  by  the  commissioners,  like  any  other 
witness  upon  a  subpoena  duces  tecum  —  without  prejudice, 
however,  to  any  legal  objection  he  may  have  to  disclose 
circumstances  relating  to  the  deed,  on  the  gi*ound  of  con- 
idential  communication.  (5) 

An  attorney  is,  in  general,  privileged  from  arrest  by 
>rocess  issuing  out  of  his  own  Court; — and  if  arrested, 
nay  move  to  be  discharged  on  common  bail.  (6)     But  if 

( 1 )  Hawkint  v.  Howard,  1  Ryan        (4)  Ex  parte  /finer.  Buck,  357. 

:  M.  64.;  and  see  Corsen  v.  Du-  (5)  Ex  parte   Treacher,  Buck, 

yU,  1  Holt,  259. ;  and  ante,  p.  790.  17. ;  and  see  1  Holt's  Rep.  239. 

(2)  1  Holt,  239.  iPhill.  471.  (6)    1  Mod.  10.      S  Salk.  544. 

(3)  ^o*s  V.  Laughton,  1  Ves.  &  1  Wils.  298. 
L  349- 
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be  is  arrested  by  process  out  ofad^irefU  Court,  hemost 
tben  find  special  bail,  and  plead  his  privilege  in  sbsta- 
ment.  (1)  Aod  where  a  solicitor  was  arrested  by  a  derk  m 
Courtj  and  applied  to  the  Lord  Chancellor  for  an  b* 
junction  to  stay  the  proceedings,  and  for  an  order  that  tbe 
bBil4x>nd  should  be  cancelled,  —  Lord  Eldon  said,  dntbf 
granting  such  a  motion,  he  should  taJce  away  the  autho- 
rity and  privil^es  of  the  ancient  officers  of  the  Coiiit(2] 
But  a  sdicitor,  as  well  in  bankruptcy  as  in  the  coune  of 
other  judidal  proceedings,  is  privileged  from  anest  io 
going  to  or  returning  from  the  Court  to  which  his  doty  to 
his  clieat  calls  him ;  therefore,  where  a  solicitor  was  ar* 
rested  on  his  way  to  Lincoln's  Lin  Hall  to  attend  tbe 
hearing  of  a  petition  in  the  Lord  Chancelloi^a  paper,  he 
was  ordered  to  be  (3)  discharged  on  motion  — LordEidoB 
upon  this  occasion  examining  the  party  himsd^  and  die 
oath  being  administered  by  the  registrar. 

When  a  commission  is  suspicious  in  the  circomstinces 
of  the  issuing  of  it,  the  Lord  Chancellor  will  expect  dte 
sdicitor  to  give  an  account  of  his  conduct,  and  to  eqJaa 
those  circumstances.  (4) 

As  no  person  but  the  petidoning  creditor  himself  cib 
enter  into  the  bond  to  t;he  Lord  Chancellor  upon  issuing 
the  commission,  a  solidtor  was  therefore  xiefbsed  pe^ 
mission  to  give  the  bond  for  a  petitioning  creditor  who  ws 
an  in/ani.  (6) 

The  solicitor  is  bound  to  pay  the  fees  of  the  coooiis^ 
sioners  if  they  are  summoned  to  attend,  whether  there  be 
assets  sufficient  for  that  purpose  or  not ;  and  if  be  reto 
the  commissioners  may  petiUon  against  him*  (6)  &>»  beis 
liable  to  the  messenger  for  his  costs,  and  for  any  ismtp 
sustained  by  him  when  the  commission  is  superseded  fcr 


sL 


(1)   2  Selk.  544. 
d.  R,  1567. 


(2)  Simth  V.  Wmmor^kt,  Sitting 
afler  Michaelmas  term,  1826. 
■   (3)  Castie*s   case,    16  Ves.  412. 
The  application  in  such  a  case 
must'be  entitled  in  the  btudlcrupicy. 


2  Str.  864.       (4}  Ex  parte  Stevem,  sVci.i 

1  Wils.  506.  1 9  ves.  559. 

(5)  Ex  parte  Ainw,5Ve.«i 

(6)  Ex  parte   Gr^  i^^ 
542.  1  Mad.  56. 
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fraud,  and  the  petitioning  creditor  has  absconded.  (1 }  In  like  Jiights 
manner,  where  the  solicitor  was  employed  by  the  petition*  ^^^   ^ 
ing  creditor  to  work  the  commission  for  a  sum  certain,  and         ■  ■ 
had  received  a  great  part  of  that  sum,  he  was  held  liable 
to  the  payment  of  the  messenger's  bill,  (f )     But,  in  general^ 
the  solicitor  is  not  to  be  regarded  as  a  principal,  though 
he  is  the  medium  through  which  it  is  convenient  that  the 
messenger  should  receive  his  fees  (S) ;  for  the  pedtionipg 
creditor,  and  not  the  solicitor,  is  liable  to  the  messenger  iq 
the  first  instance,  unless  the  solicitor  has  made  himself  re- 
sponsible  by  special  agreement  (4) 

The  solicitor,  employed  to  present  a  petition  to  stay  the 
bankruptfs  certificate^  ought  not  to  withdraw  it  withou    . 
leave  of  the  Court  (5) 

Neither  of  the  parties  in  an  action  at  law  can  change  his  Attorney 
ait&rfiey  without  leave  of  the  Court,  or  the  order  of  a  ^^^i^^^ 
Judge  for  that  purpose ;  and  such  leave  will  not  be  granted  changed 
until  the  party  applying  for  it  has  actually  paid,  or  under-  r^^^ 
takjsn  to  pay,  the  attorney's  bill  as  taxed  by  the  proper  theCottt't 
officer.  (6)    But  a  party  may  change  his  sqlicitor  in  the 
Court  of  Chancery  without  a  previous  order  of  Court 
The  solicitor  will,  however,  in  such  case  have  a  lien  for 
his  costs  upon  the  papers  in  his  possession,  though  be 
cannot  (except  by  retaining  such  papers)  prevent  the  pro* 
gress  of  the  cause  till  he  be  satisfied.  (7) 


Section  IL' 
Of  his  lAenfoT  Costs, 

Though  an  attorney  or  solicitor  has  not,  as  we  have  On  what 
already  seen  (8),  any  lien  upon  the  commission  or  the  pro-  1*^*  ^®" 

(i)  Ex  parte  ^ar^«  9Ve8.l09.  2  Bl.  1323.    Doug.  217.;  and  see 

13  Ves.  349.  2  Vefl.  162.     Langley  v.  Slopleton, 

(S)  Hartop  v.  Juckes^  2  M.  &  S.  1  Barnes,  55.  13  Ves.  1 96. 

453.  (7)  Merryweather   v.    MdUsk, 

(3)  2M.&S.498.  l^Ves.  161.      Tufort  V.  DojfrelL 

(4)  Hart  y.  White,  1  Holt,  376.  ibid.  195.;  and  see  1  Sch.  &  Lef. 
Hart^.  BiggM,  ibid.245.  515.  2 Ve8.112.  3Atk.727.  14Vee. 

(5)  Ex  parte  GiUcn^  6  Ves.  5.  272. 

(€^  7  JVfod.  50.   Say.  Rep.  218.        (8)  Ante,  865.  868.    . 
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ceedings  under  it  (whilst  the  commission  is  in  odstence) 

for  his  costs,  yet  he  has  a  general  lien  upon  all  oihtr  deeds 
and  papers  of  the  bankrupt,  which  came  into  his  iuuids 
igl^f  the  bankruptcy  —  but  not  for  those  received  after  the 
bankruptcy;  —  and  he  has  the  same  lien/also,  against tBe 
assignees  as  against  the  bankrupt.  (1)     This  lien  is  beU 
to  attach,  not  only  in  respect  of  his  bill  for  business  done 
before  his  bankruptcy,  but  for  the   costs    of  an  actkn 
brought  by  him  against  the  bankrupt  (even  subsequeotij 
to  the  issuing  of  the  commission)  in  order  to  recover  tbe 
^^^^^  ^      amount  of  his  bill.  (2)     And  if  the  attorney  dies,  his  Ilea 
^^^e»^      i^  iio^  extinguished,  but  goes  to  his  personal  represenu- 
wDtative.    |ive;  for  the  Court  will  not  order  his  executor  to  delirer 
up  the  deeds   or  papers,   until  security   has    been  gtren 
that  his  lien  will  be  discharged.  (S) 
How  far  But  the  lien  of  an  attorney  (on  papers  and  prooeedii^ 

proceed-     ^^  ^^  action  or  suit  in  which  his  client  is  concerned)  only 
inpina     extends  to  the  amount  of  his  costs  and  chai^ges  in  that 
temk^'       particular  action  or  suit,  and  not  to  any  demand  be  may 
have  against  his  client  in  respect  of  other  actions  or  suits.  (4) 
And  if  papers  are  deposited  with  an  attorney  for  a  par- 
ticular purpose,  then  they  are  exonerated  from  his  genenJ 
lien ;  but  the  purpose  of  the  deposit  must  appear  by  special 
agreement  (5) 
Lien  of  an       So,  the  agent  of  a  country  attorney  (who  becomes  bank- 
^ipaDen    ''"P^)  ^^  ^  ^^^°  xxpon  papers  in  his  hands  for  the  amooitt 
of  his  agency  fees, — which  lien,  it  seems,  is  not  defeated  l^ 
\iia  proving  his  debt  under  the  commission.  (6)    He  has  noi» 
however,  vl  general  lien  upon  the  papers  in  a  causey  but  onij 
a  special  lien  for  the  amount  of  money  actually  due  to  lum 

(1)  MUcheU  Y.  OMfiM,  4T.R.  (S)  LambeH  v.JSmdbmsier.S^ 

1S5.    Ex  parte  Btah,  7Vln.Ab.'  ft  C.  616. 

74.    Ex  parte  B^^  I  C.  B.  L.  489.  (5)  RedfeamY.  SoweThy;iSm9BeL 

Ex  parte  Pemberton^  18Ves.282.  84.  1  W]J8.96. 

Steveiuon  v.  Blakehck,  1  M.  &  S.  (4)  Loim  ▼.  Ckurck^  4  Mad.591. 

535.    Ex  parte  Lee,  S  Ves.  jun.  Breqf  v.  .ffiwe,  6  Pri,  205. 

285.    Pari  v.   Carter,   iCfi.L.  (5)  Ex   parte  SHr^Kg,   16  Ves. 

285.  258.             ^       ^^^ 

(6)  Ex  pane  Sieek,  16  Yet.  V64. 
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from  the  country  attorney  for  business  .done  in  thia  par*  j^^ 

Uedar  cause j  and — q&  against  the  client  or  party  in  the    

cause  —  not  beyond  the  extent  also  of  the  balance  due  from 
the  client  to  the  country  attorney.  (1 ) 

If  the  attorney  take  any  security  for  payment  of  his  bill,  v^^x  a 
such  as  a  bond  or  promissory  note  —  or  oiter  into  any  spe-  waiver  of 
did  contract  or  agreement  for  the  payment  of  it,  —  his  lien^  ^^' 
in  other  of  these  caseS)  is  held  to  be  abandoned  (2) ;  for  it 
is  a  maxim  adopted  from  the  civil  law,  that  a  party  entitled 
to  a  lien,  by  taking  security  for  his  demand,  waives  that 
right*— the  special  contract  in  this  instance  superseding 
the  implied  one.  And  where  a  soiicitor  had  obtained  an 
order  to  have  his  bill  taxed,  and  to  prove  for  the  amount, 
he  was  held  by  the  Vice-Chancellor  to  have  waived  his 
lieu  upon  papers  belonging  to  the  bankrupt.  (3)  But  where 
an  attorney  had  taken  acceptances  for  the  amount  of  his 
balance  b^bre  a  lease  came  to  his  hands,  and  some  of  which 
acceptances  had  also  before  then  been  dishonoured,  and 
one  taken  up  by  himself,  —  the  Court  of  King's  Bench  dis- 
tinguished this  case  from  that  of  Cawdl  v.  Simpsofi^  and 
held  that  his  lien  was  not  extinguished.  (4) 

The  lien  of  an  attorney,  on  deeds  and  papers  in  his  ^      .    ^ 
possession,  is  confined  to  the  deeds  strictly  belonging  to  the  lien  on 
bis  client  — except,  indeed,  those  which  he  has  himself  pre^  ^^^^  ^^^ 
pared.  (5)     Therefore,  if  a  tenant  for  life  put  the  deeds 
of  the  life  estate  into  his  attorney's  hands,  and  dies,  — the 
attorney  has  no  lien  upon  them  as  against  the  remainder- 
man. (6} 

So,  where  deeds  not  prepared  by  an  attorney  come  by  ^   y 
accident  into  his  hands  (even  through  the  medium  of  his  against 
own  client),  the  attorney  has  not  a  lien  upon  them,  as  ^i^P^r- 

deeds  not 

(1)  Brav   v,  Hine^   6  Pri.  203.  but  see  Ex  parte  Steele^  leVes.    prepared 
AnoD.   2  Dick.  802.    15  Ves.  297.  164.    Ex  parte  ^fin/er.  Buck,  556.  by  him* 
Chapman  v.  Clarke,  ibid.  Farewell        (4)  Stevenson  v.  Blakelock,  1  M.  ' 
V.  Coker,  2  p.  Wms.  460.  &  S.  535. 

(2)  Coivell  V.  Simpson,  16  Ves.  i5)]Hollisy,Claridge,4TBXint,807. 
275.;  and  see  1  Turn.  91.  per  Lord  (6)  Ex  parte  Nesbitt,  2Sch.  & 
Eldon.  Lef.  279.;  and  see  Hoare  v.  Parker, 

C3)  Ex  parte '/romfy,Buck,351.;     2T.  R.376.     BisAop  v.  Huggins, 

2  Barnes,  38. 
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Lien.         against  the  other  par^  to  the  deeda^  fiur  the  anioiint  oCUb 
nor  on  a     demand  against  fais  cdient«(l)     Neither  has  an  attorn^  say 
will,  nor     lien  upon  the  mU  of  his  client  (2)>  nor  upon  docnmnts, 
ard^^'a      ^^^^  ^^  obtained  possession  oS,  not  in  his  oharacteroT 
manor;       attorney,  but  in  that  of  steward  of  a  nuuior.  (5) 
on  money        'Hie  lien  of  an  attorney  attaches    upon  mtmey  in  bk 
recoferad    hands  belonging  to  his  client»  as  well  as  to  deeds  sad 
action .       papers.    Therefore^  if  money  be  recovered  in  an  aciio% 
he  liiay  stop  it  in  tratuUuj  or  ^piy  to  the  Coort  to  pcdcat 
its  bdog  paid  over  until  his  own  demand  is  satisfied  (4)^ 
upon  the  principle  {as  Lord  Kenyoa  fimnerly  obacnud) 
that  the  party  should  not  run  away  with  the  frnita  of  da 
cause,  without  satisfying  the  legal  denuuids  of  bis  attonxfi 
by  whose  industry,  and  in  many  instances  at  wfaoae  ex- 
pense, those  fruits  are  obtiuned*  (5)    TheveftNn^  if  a  de 
fendant's  attorney  pay  to  the  plaintiff  the  debt  and  eoftt 
recovered,  after  notice  from  the  plaiiitiff 's  attorney  not  lo 
do  so  till  his  bill  has  been  first  satisfied,  the  fonner  is 
liable  to  pay  over  again  to  the  latter  the  amount  of  his 
on  an  e»-    lien  on  such  debt  and  oosts«  (6)      So,  if  a  solicitor  pn>- 


^*^r^      secute  to  a  decijee,  he  has  a  liai  on  an  estate  recovered,  m 

coTcrecu 

against  the  perscm  recovering,  for  his  bill ;  but  not  as  i^gunst 


the  estate  in  the  hands  of  the  heir,  unless  it  should  be 

cessary  to  have  the  suit  revived ;  and,  in  that  case,  the  Kea 

Money  in    will  reme  too.  (7)     An  attorney  has  also  a  lien  for  his  bS 

the  sb^iir.  ^P^^'  nioncy  levied  under  an   execution    upon   a  judg* 

ment  recovered  against  his  client;  and,  on  motion,  the 

Court  will  grant  a  rule  upon  the  sheriff  to  pay  it  over  to 

him,  notwithstanding  a  docquet  has  been  struck  against  the 

plaintiff  on  an  act  of  bankruptcy  since  the  judgment  (B) 

^^?SLi      "^  ^^  attorney  has  a  lien  upon  a  sum  enoarded  in  fiivoiirof 

by  an  ar-     ^^  client  (9),  as  well  as  if  it  was  recovered  by  judgment 


Dv  anar- 
utrator. 


(1)  EsdaUe  v.  Oxenham,  3  B.  &  (5)  Bead  v.  Bmpper^  6T.R.?«1- 

C.225.  I  Taunt  541. 

(s)  GeoTMt  V.  Georgia^  18  Ves.  (6)  6T.R.361. 

294.    Belch  v.  Symet^  1  Turn.  87.  (7)  Ambl.  102. 

(3)  Chan^rnoun  v.  Scoli^  6 Mad.  (8)  Qfiffin  v.  BUet,  1  RE  2S3 
93-  (9)  Qrmerod^.  nu,  1  Ea8l,464.; 

(4)  Tidd's  Phic.  329.     Barnes,  and  see  G^rd  v.  Gigordy  fona^* 
^^^'  Rep.  109. 
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Where  costs  were  ordered  to  be  paid  by  a  petitioning  ^^^^ 
creditor  to  a  bankrupt  upon  the  commissiQn  being  super-  Costs  or- 
seded,  the  bankrupt's  solicitor  was  held  to  Irave  a  }ien  upon  ^^-^ 
the  coyts  for  the  expense  of  superseding  the  commission  ( 1 )  ; 
and,  indeed,  where  any  costs  are  ordered  to  be  paid  to  a 
party  to  a  petition,  the  solicitor  of  the  party  has  a  lien  upon 
those  costs  for  his  own  charges,  although  there  be  no  fqod 
in  Court  to  pay  them ;  neither  can  the  client,  in  such  a  case, 
release  tiie  ben^t  of  the  order  to  the  prejudice  of  Ae 
solicitor.  (2)    But  it  hte  been  determined,  that  his  lien  on 
v^fimd  decreed  to  his  client  b  (like  his  lien  upon  papers  in 
a  cause)  not  a  general  lien  ;  and  that  he  can  only  claim  to 
be  reimbursed  out  of  such  fund  llie  costs  in  that  particular 
suitf  and  not  his   demand  for  costs  incurred   in  ether 
suits.  (S) 

So  an  ageni  in  London  for  a  country  attorney  has  dnly  a  Agent's - 

lien  on  the  damai^es  and  costs  recovered  in  an  action,  to  ^^  ^° 

•  damages 

the  amount  of  what  is  due  to  hun  as  agent  in  tlie  particular  and  costs, 
cause,  and  not  to  the  extent  of  what  would  have  been  die 
amount  of  the  country  attorney's  costs.  (4) 

Where  a  solicitor,  however,  declines  to  act  any  further  When 
for  a  client,  on  the  ground  of  the  refusal  of  the  latter  to  dectina 
follow  his  advice,  he  has,  in  this  case,  no  lien  for  his  costs  to  act. 
jpon  a  Jund  in  Court ;  for  whatever  may  be  his  reasons 
or  declining  to  proceed,  a  solicitor  can  only  claim  a  lien 
m  a  fund  of  this  description,  when  he  carries  the  business 
hrough  to  a  hearing.  (5) 

In  deducting  or  setting  off  the  costs,  or  the  damages  and  Lien  in 
osts,  in  one  action  against  those  in  another,  there  is  some  ^^^^^ 
lifference  in  the  practice  of  the  courts  as  to  the  recognition  different 
f  the  lien  of  the  attorney.     In  the  Common  Pleas  it  is  actions. 
oJden^   that  the  lien  of  the  attorney  is  subject  to,  and 

(1)  Ex  parteCof^,  15Ve8.539.        (4)  White  v.    Roi/al  Exchange 

(2)  Cxparte^o<i^«,15Ves.542.  Assurance,  1  Ding.  20.  Ward  v. 
X  parte  Bryant,  2  Rose,  237.  Kepple,  15  Ves.  297.  Moody  v. 
Ves.  35.  Spencer,  2  Dow.  &R.  6. 

(.'^}  L^uH  V.  Church,  4  Mad.  391.        (5)  Cress  well  v.  ^ron^  14  Ves. 

271. 
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therefore  ought  not  to  be  pennitted  to  interfiere'^widi,  aj 
"*      equitable  arrangement  that  may  be  directed  between  die 
parties  in  the  suit.  (1)    Lord  Eldooy  it  seems^  when  Chief 
Justice  of  die  Common  Pleas,  did  not  af^rove  of  tUs 
pmcdcei  —  sayings  that  in  the  Ckmrt  of  Chanceiy  he  new 
knew  the  idea  entertained  of  arranging  the  fiindsy  till  die 
respective  attomies  were  paid  their  costs  (2) ;  tboogfa  afier- 
ward%  it  appears,  he  must  have  altered  his  opinion  in  diii 
respect,  since  it  has  been  subsequently  decided  by  hin  a 
equity,  that  costs  are  arranged  according  to  the  equities  of 
the  parties,  and  that  the  solicitor's  lien  is  only  upon  die 
baUmce  under  that  arrangement.  (3)    The  practice  hov- 
ever,  of  the  Commmi  Pleas  in  this  particalar,  has  bca 
since  supported  by  subsequent  cases  in  the  same  Comt, 
by  which  the  right  of  set-off  between  the  parties  is  pie^ 
ferred  to  the  lien  of  the  attorney.  (4) '     In  the  Kiofs 
Bench  this  right  of  setFoff  is  not  pennitted  until  the  bl 
of  the  attorney  has  been  discharged ;  that  Court  considcrii^ 
that  an  attorney  has  a  lien  for  his  fees  in  the  cause  t^m 
the  costs  and  damages  recovered  —  and  that  such  a  sel-c£ 
therefore,  cannot  be  enforced  adversdy  to  his  lien.  (5)   Asi 
tliis  practice  appears  to  accord  also  with  that  in  die  Ex- 
chequer (6) ;  where  it  has  been  liolden  that  a  ptainti^  ii; 
settling  the  action  without  the  knowledge  of  his  attoa^, 
does  not  deprive  the  attorney  of  his  lien  for  costs»  but  ifaK 
he   may  nevertheless  go  on  to  judgment  and  take  oot 
execution  for  nominal  damages  and  costs.  (7)      But  wkcfe 
the  defendant,  not  having  had  naiice  to  the  contraiy,  cooh 
promised  the  debt  and  costs  with  the  plaintiff  bdbre  Us 
attorney  had  been  paid,  the  Court  of  Kuig^s  Bench  wadd 

(1)  Sckooie  ▼.  Kobie,  i  H.B.  95.  (5)  MidtOetom  ▼.  BUt,  1  M.&S. 

lyTimat  V.   Afodk&mt,  ibid.  S17.;  94a    Mitekeii r.  OidfieU  4T^ 

and  see  Hullock,  479.    and  the  193.    lUmdaU  ▼.  F'mUer^  6T.R. 

cases  there  cited.  456.     Morkmd  v.  R^Meigk,  t  H. 

(9)  Hail  V.  Odjf,  9  B. &P.  98.  B.  441.  note.     GimMier  ▼.  Bewer, 

(3)  isVes.  75.  79.    Ex  parte  8T.R.69. 
modes,  15Ves.  541,549.  (6)  Smifk  ▼.  Bnekieti^y  lAwK. 

(4)  Emden  v.  Dariey,    1  New.  61.     Gabbooir.  OhryAM-'ibU.r?. 
Rep.  29.  Bnmm  v»  Sayer,  4  Taunt.  (7)  Coie  v.  Bewmtti^  6  Pri.  li 
390. ;  and  see  9  N.  R.  102. 
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not  oblige  the  defendant  to  pay  the  plaintiff's  attorney  the  ^^^' 
amount  of  his  costs.  (1) 

With  respect  to  interlocuUny  costs,  even  in  the  King's  Interlocu- 
Bencb,  the  attorney's  lien  is  there  held  only  to  attach  upon  ^^^  ^^* 
the  balance  of  the  costs  accruing  in  the  same  cause,  which 
are  vitimatdjf  to  be  paid  over  to  the  one  or  the  other 
party  in  the  cause ;  and  that  the  cause  is  not  to  be  split» 
so  as  to  give  the  attorney  of  either  party  a  lien  upon  such 
interlocutory  costs,  when  his  client  might  finally  be  bound 
to  pay  costs  to  a  greater  amount  to  the  adverse  party.  (2) 

And  the  lien  of  the  attorney  for  his  costs  is  held  in  no  No  lien  on 
case  to  interfere  with   the  personal  liberty  of  the  other  ^^?° 
party  to  the  suit,  nor  to  extend  to  a  lien  ou  the  defendant's  body; 
body  (3) ;  as,  iKrhere  a  plaintiff  after  judgment  settled  the 
action  with  the  defendant,   and  employed   a  new  attor- 
ney to  enter  up  satisfaction  on  the  record,  the  defendant 
veas  considered  entitled  to  be  discharged  out  of  custody,  , 

;hough  the  lien  of  the  plaintiff's  attorney  for  his  costs  had 
lot  been  satisfied.  (4) 

Whenever  an  attorney  calls  on  the  Court  to  interfere  nor  with- 
ummarily  against  a  party,  who  has  deprived  him  of  his  ^"[  ^  '^ 
osts  by  entering  satisfaction  on  record,  he  must  make  it  thority. 
listinctly  appear,  that  every  thing  on  his  part  has  been 
ightly  done.     If  he  has  not,  therefore,  a  regular  authority 
*om  the  plaintiff  for  the  commencement  of  an  action,  the 
lourt  will  not  interfere  in  his  behalf,  by  ordering  the  entry 
r  satis&ction  to  be  vacated.  (5) 


Section  III. 


f  the   Taxation  of  the  Solicitor's  Bill  of  Costs^  arid  his 

remedy  for  the  Payment  of  it. 

It   has  been  before  observed,   that  the  costs  of  pro-  How  costs 
:uting  the  commission  up  to  the  choice  of  assignees  are  are  to  be 

1)  Doug.  238.  (4)  Man  v.  Smtk^  4B.&A.466. 

2)  Howell  V.  Harding^  8  East,    Martin  v.  Franc%$y  2  B.  &  A.  402. 

(5)  AhboH  V.  Rice^  5  Bing.  154. 
5)   J^JS/ne  V.  Erie,  8  T.  R.  407. 
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TaxnUon     to  be  taxed  and  ascertained  by  the  commissioiiefs  itibe 

\ meeting  for  that  purpose ;  and  that  if  any  party  b  disstiif* 

fied  with  their  taxBtion»  the  bill  may»  upon  appikitioo  to 
the  Chancellor,  and  reasonable  objection  shewn,  be  r- 
ferred  to  a  Master  to  be  taxed  (1)— and  this-ereB  timgb 
the  amount  of  the  bill  has  been  allowed  in  die  aooooDtsot 
the  assignees.  (2)  The  new  enactment  (3)  has  beenib 
noticed^  by  which  all  sabsequent  costs  are  now  made  tu* 
able  by  the  commissioners  in  die  first  instanooi  with  the 
same  reservation  of  the  right  of  any  party  to  refer  the  tax- 
ation afterwards  to  a  Master.  (4) 
Where  no  Some  donbts  were  formerly  entertained,  lAetbcr  tk 
oommift.      £^^  Chancellor  can  order  the  taxation  of  a  biB  in  hiDft- 

non  sub- 


sisting,       ruptcy,  where  there  is  no  commission  subsisting— asint 
case,  where  tlie  application  is  made  to[tax  a  bill  after  thecoD* 
mission  is  superseded.  (5)    But  it  seems,  that  the  geoenl 
jurisdiction  of  the  Lord  ChanoeUor  oversolicitorsi  as  cA* 
oers  of  the  Court,  will  give  him  sufficient  aothori^tOBiik 
any  order  that  he  thinks  fit  respecting  the  tsxatioo  of  i 
solicitor's  bill.  (6)    And  where  a  docket  has  been  straA 
though  no  commission  is  sealed,  the  Lord  Cbanoelior  ^ 
upon  petition,  referred  the  bill  to  be  taxed.  (7) 
Where»  of       Where  charges  in  a  solicitor's  bill  up  to  the  choice  d 
ortetwt.  ■•^'P*®*'  *'®  prinld  fade  exorbitant,  it  is  of  coarse  to  i* 
ation.         it  to  a  Master  to  tax,  —  notwithstanding  it  nuiy  htR 
been  paid,  and  the  assigned  may  be  dead  who  paid  it  (S 
The  order  for  taxing  such  a  bill  may  be  drawn  op)  ^ 
upcxi  an  ex  parte  application,  and  if  the  solicitor  wishef  v 
modify  or^discharge  the  order,  he  must  a{^y  to  the  Court 
for  that  purpose.  (9)    Any  creditor,  also^  may  apply  ^ 
the  order,  if  there  has  been  ne^ect  on  the  part  of  tk 
assignees,  but  not  otiierwise.  (10) 

(I)  Ante,  p.  S45.  6  Ves.  4S5.    Ex  parte  Jmwi*"^ 

(S)  Ex  parte  Qregifm^  5  Mad.  IS  Ves.  184. 

49.  (7)  Ex  parte  Smiik,  5  Ve^TOi 

(3)  Section  14.  (8)  Ex  parte  Ne^,  Aicfc,l>l 

(4)  Ante,  p.  847,  Ex  parte  Emery,  ibid.  4». 

(5)  Ex  pane  Parker,  1  C.  B.  L.  (9)  Ex  parte  HeM,  9ad,if; 
IS.    Ex  parte  AlMige,  ibid.  (lo)  Ex  parte  Ifottrr,  1 GM 

(6)  Ex  parte  Sari  of  Uxbridge,  95, 


Sects.]  aw  the  solicitor.  87d 

In  ca^  of  a  deficiency  of  assets,  the  petittoning  ere-  ^}^*"* 
ditor  (we  have  seen)  and  not  the  assignees,  is  personally     — 1.. 


liable  to  the  solicitor  for  his  bill  up  to  the  choice  of  as-  Who 
signees(l);  though   his  remedy  to  enforce  the  payment  go^citor 
of  it  seems  rather  to  be  by  an  action  at  law  than  by  petition  when  no 
to  the  Chancellor.  (2)  ^  ^^^ 

Where  the  solicitor  (employed  by  the  petitioning  creditor  How 
to  sue  out  the  coinmilssion)  is  continued  by  the  assignees,  bound  to 
and,  having  delivered  his  bill  including  all  charges  both  ate  a  gene* 
before  and  after  the  choice,  receives  a  certain  sum  on  rai  pay- 
account  of  his   bill  gieilerally  from   the  assignees,   he  is 
bound  to  appropriate   it  (in   his  account  with  the  peti- 
tioning creditor)  in  reduction  of  his  claims  upon  him  for 
his  costs  before  the  choice  of  assignees.  (S)    Where  the 
amount  of  such  costs,  therefore,  is  coveted  by  the  sum  so 
received,  it  cannot  be  set  off  by  the   solicitor  against  a 
debt  due  from  him  to  the  petitioning  creditor  on  his  own 
iccount. 
A  solicitor  having  persuaded  a  petitioning  creditor  to  When  or. 

trike  a  docket,  upon  the  solicitor  undertaking  to  prove  dcr  refused 

.  *     r   u  \       .  A  '  *       *u  ^v     •       ^  tax  bill, 

he   act  of  bankruptcy,    and   guarantee   the   petitioning 

reditor  from   the  expenses  of  issuing  the   commission, 

n  order   was  refused  for  taxing  the   solicitor's   bill ;  for 

oth  he  and  the  petitioning  creditor  were,  in  this   case, 

ojisidered  to  be  guilty  of  a   contempt  of  the    Great 

eal.  (4) 

Where  a  solicitor  carries  on  suits  in  equity  for  an  as-  When  the- 

Tnee,  without  the  authority  of  the  majority  in  value  of  ^'•"h" 

e   bankrupt's  creditors  present  at  a  meeting  summoned  estate  not 

•  that  purpose,  he  has  no  claim  against  the  estate  of  the  ^'^^^^J** 

nkrupt  for  his  bill  in  respect  of  such  suits,  though  he  has  '  ' 

personal   remedy  against  the   assignee  who  employed 

l^  £x  parte  Haynet,  iG.&J.       (3)  PMUpt  v.  Dicas,  15  East, 

248. 

2)  See  ante^  p.  846.  (4)  Ex  parte  WUton^  Buck^soe. 
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TtuaHan    him.  (I)    And  theCbun  vUl  Dot  wMiteiiai»tiieeHp%* 

\ 1^     meat  of  more  than  one  aolicitor  imder  the  oonuninoQf » 

as  to  iocrease  the  charge  to  the  baliknip^a  eslala'  11»* 
fore,  wherea  solicitor  (who  was  not  the  aolwitat  lo  li»  codh 
mission)  was  employed  by  joint  ^mdittttanodtrAiepiaie 
commission,  to  omduct  exiiminatik>iia»  &c*  befaittdiecooH 
missionersy  the  Jjs^d  Chancellor  rafiiaed  t»  maka  aaj  onk 
for  the  payment  of  his  charge  out  of  the  joiBt«fsclfc«(2) 
Where  Where  a  solicitor  takes  out  a  commisiioQ»4iguiMi 

wef mlt  a  ^^^^^^pt  upon  a  debt  due  to  hiusdf  for  oms,  auf  cnditf 
commis-  in  this  case  may  have  the  bill  of  coats  taxed,  if  Aabiit 
non  onhu  ^upt  himself  at  the  time  of  hb  bankruptcy  was  aot  on- 
eluded.  (3) 
As  to  costs  A  solicitor,  who  has  been  esfpiged  incirryi^gcB  kpl 
incurred     proceedimrs  for  the  bankrupt,  camiot  ohaue  bb  cM 

fubseqaent  •^.  ,      7     *»         .  .       r^^  ,   ^       .  .     - 

to  the  ^^u^  ^6  costs  mcurred  subsequent  to  the  connvanais 
bvik-  the  act  of  bankruptcy.  A  d^t,  therefore,  oompoBcd  d 
'^^^'       such  costs  is  not  a  good  petitioning  oseditor's  debk(4| 

Bill  cannot       With  respect  to  other  matters,  not  occurring  in  bask- 

^  **\h*     ruptcy,  it  is  a  matter  of  course  to  order  the  bill  pfsnittor- 

tn^y  or       ney  or  solicitor  to  be  taxed  (under  the  provisiops  of  ^ 

?^^^        2  G.  2.  c.  23.)  before  a  judgment  is  obtained  agtinst  tk 

>eco¥ered    parly  to  be  charged  with  it ;  which  order  must  be  fff^ 

on  it;         alb/  served  upon  the  solicitor,  unless  a  special  ordecisol^ 

tained  to  dispense  with  such  service.     But  it  is  s  «t(M 

point,  that  the  bill  cannot  be  iaxed  ^  the/ria/  of  an.«^ 

brought  upon  it,  or  after  verdict  i  for  the  officer  of  4e 

Court  is  considered  to  be  the  best  judge  of  the  reasoo* 

ableness  of  the  charges,  the  Court  itself)  dun^g.tbepn^ 

gress  of  a  trial)  being  quite  incompetent  to  detennine  •- 

tisfactorily  upon  the  different  items.    Thereibre^  if  s  ptf?' 

who  may  have  the  bill  previously  taxed,  waive  that  ad- 

(l)  Ex  parte  Wlntchurch,  1  Atk.        (3)  Ex  parte  Pridenx,  l^-^ 
Sio.  J.ss. 

(S)  Ex  parte  Longman,  1  Ros^        (4)  Ex  parte  iCOer.  W^*^ 

903. 


Sects.} 


OF  'tHE  SOLiaTORj 


asi 


vantagei  ind  let  theoemse  go  to  a  jury»  either  by  pleadkigf  T^mIkw 
or  on  a  jodgment  by  default,  he  cannot  afterwards  resort  ^ 
to  the  tszatbn  by  the  officer  of  the  Court. 

Where,  also,  an  account  has  been  setiled  between  an  at-  ^^^  ^^^ 
torney  and  his  dient,  the  Cknirt  will  not,  in  general,  reier  y  settled. 
a  bill  for  tascation,  unless  error,  fraud,  or  other  circumstances 
be  disclosed  by  affidaTit(I);  in  which  case,  neither  pay-* 
ment,  nor  a  release,  nor  a  judgment  for  the  money  due,  will 
preclude  the  Court  from  having  the  bill  taxed.  (2)    But 
where  a  bond  was  given  for  the  amount  of  an  attorney's 
bill  five  years  before^  and  all  the  vouchers  were  delivered 
up  (S)<*-or  where  a  bill  has  been  settled  and  paid  several 
years,  and  a  receipt  in  full  given  (4), — the  Court,  in  each 
of  these  cases  (there  being  no  evidence  of  fraud)  refused  to 
refer  the  bill  to  be  taxed.    Where,  however,  the  circum- 
stances are  suspicious,  and  the  client  has  inadvertently 
given  a  bcmd  or  mortgage  to  secure  the  payment  of  what 
was  charged  to  be  due  to  him  on  account  of  fees,  &C., 
courts  of  equity  have  in  some  cases  relieved  the  dient, 
and  ordered  the  bill  to  be  taxed  (5) ;  and  this  even  after 
the  lapse  of  a  considerable  number,  of  years.  (6)    So  the 
settlement  of  a  solicitor's  bill  pending  a  cause  is  not,  as  be- 
tween  other  persons,  conclusive;  for  while  the  suit  is  pend- 
ing, the  dient  is  in  a  degtte  under  the  control  of  the  solidtor; 
and  such  a  settlement  does  not  therefore  bar  a  taxation.  (7) 

If  the  whok  of  an  attorney's  bill  be  for  conveyancing  what 
business,  it  cannot  be  taxed  (8) ;  but  if  the  bill  be  m  part  *^  t^- 
For  business  done  in  court,  and  the  rest  for  business  of  an- 


(1)  Hooper  v.  TiU^  Doug.  19S. 
7larke  v.  Taylor^  Ca«.  Pr.  C  P. 
18.  Prac.  R^.  38.  Barnes,  124. 
jongMtaffg  V.  Taylor^  14  Ves.  962. 
Jennet  v.  Hart,  Say.  323.  J9ra- 
er*s  Company  v.DavUf  sAtk.295. 
lullocky  501.  et  seq. 

(2)  Say,  523.  Doug.  199.;  and 
26  a  Atk.  995. 

(3)  March  ▼.  Carter,  Cas.  Prac. 
J.  P.  109.  Prac.  Reg.  37. 


(4)  Futor  ▼.  Dunbar,  lAnstr. 
186. 

(5)  Per  Lord  Hardwicke,  9  Atk. 
99,30.  Per  Lord  Camden,  iDick. 
403.    14  Ves.  263.;  and  see  ante, 

727. 

(6)  Lewes  v.  Morgan,  5  Pri.  42. 

(7)  Crotdey  v.  Parker,  1  Jac.  & 
W.  460. ;  and  see  ante,  866. 

(8)  HU&er  V.  James,  Barnes,  41. 
B.N.P.145. 
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TBuiMm    otber  nalmVi  the  tntofe  bOl  thn  is^Kaye  to  laxaliaB(l), 

^^'  even  though  the  ammlla^  item  be  fer 
court  (S)  Charges^  bLkv  for  faoUBagr  the 
by  an  attomey^  8S  theatewardof  theOxortv-MvedMigtsfir 
business  GopneBted .  with  fas.  pnofiMaJoeabA^racie^'^tt 
thoae ibr  conveyanoiag^)  and.an^  therefor^  lajrrfihiihii 

fbttod  in  AibBI  containing  other  tAxaUe^toria^^*'^'^ 
ivheoever.  aA  aeticm  ia  oommcBeed  in  ta^cooeitvpaatfli 
attomey'a  biU»  that  court  (being  Aeaeby  ^etadiidi:  <i  tkt 
ceqae).  ke3  a  power  to  refer  auch  hUl  £ir.^tnitaAida^<i^ 
thoiigk  lUO  .trtte  tton  in  it  is  for  buanuia  ivananeliiiB 
that  jmtfMidar  coiir^.(4)  Se^  ftom  ^viuii 'theCeiMiitf 
King^s  Bettch  has  intimated  in  a  ceeeofe .  deciMBi^^  it 
aeeoiiit  that  any  ooort  bm  a  furamoaait  j^riadialiais 
indc|)endttit  of  the  SG.S.r  c.8&i#  to  refer.  Us  liiUef 
any  attoroey  or  soUoilor  of  thai  partaanhv 
taitedi 

If  an  attonicgr  deliver  two  eepemta.faiUs 
of  wUdi  ia  for  fees  and  .di<burae»nciit&^iBt 
the  other  for  conveyancings  the  Court,  in  akck'ia, 
ordered  both  biUs  to  be  taiced«(<»}  Abill, 
done  enHrefy  at  die  quarter  8e8siaDa(?)^  '^r  iib 
suit  in  the  Court  of  Great  Seuiona  in  Wth  iij[iT)i  ■■Hjm|mbi 
application)  be  referred  to  -be  taxedL  Ani^titm>tikmt^b 
prqiaring  an  affidavit  of  dri)t  and  getting  it  Moni4ei)  ^^^ik 
preparing  a  warrant  of  attorney  (10)^  eMU  i  ifaoa^  it  ii 
never(ll)  executed -*-*nnd  tiie  auing  oub'SJ-dUJawafuto 

(1)  U  East,  SBC.  AnoiL  Doug.       (6)  Gretm  ▼*.  ff^mtj  9n*^ 

199.  note.     Margerum  v.  Sandi"  233.  ....j^       i    • 

ford,  s  Bro.  ^38.  (7)  St  part»  PfmJtii^klf.^ 

(s)  3Vinicrr.P0gfne^cT^ti.4S,  496.    (Me  n  JQbuaivv^^T.A* 

Ex  parte   PricheiL    1  N,  R.  266.  694.  I  Ecp.  137.     .     »         _^ 
9  B.  &  P.  343.  per  Lord  £ldon.  (s)  Lloyd' v.^  Siktui^- PVtd, 

(3)  Luxmore  ▼.  LeMridgc,  5  B.  315.  note. 
&A.898*  (9)  6T.R.645» 

(4)  ^oont  V.  J?0fM»  2  Barnard,  (lOJ  fFilnM  v.  G>rthn^>  te- 
182.  Oreg^s  C8se»  Selk.  89.  <fam  v.  Boune,  3  B.  ft  C.  15r. 
contra.  4  Cain|k  68« 

(5)  mis<mv.GMeridge^3B.&  (11)  HW  v.  CV«i^Ml  2Snr. 
C.  157.  538. 
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idim(l)im>*eath  of  ^tfacm  suflkieat  Hem  to  enable  the  ^f^^ 
Comt  to'fefep  the  ifhole  bUl  for  taaudoii.    An  attorney's  ^ 
biU.ffi^likfifiaa  be  tBHed  after  his  death,  notwithstanding 
th&imoaDt  is  then  due  to  bia  exeoator.  (9) 

But  a  Bolieitor's  tnU  of  fees  whalfy  made  vp  of  charges  What  not 
for  pnttootiDg  en  appeal  fron  the  Coort  of  Chancery  in  ^ 
irdandtothe  House  of  LordS)  was  held  t^  theOoortofEz** 
efaeq^  not  capable  of  taicatiort  -^  there  bemg  no  crharion 
by  wbioh  tbeir  own  officer  could  tax  the  bill^  or  any  means 
to  which  lis  could  nsort  for  assistance.  (9)  6o,  achaiigsibr 
preparing  an  affidavit  of  the  petitioning  oreditoi's  debt  and 
bond  to  the  Lord  Ckanoellor,  in  order  to  obtain  a  com- 
mission of  bankruptcy,  is  not  a  taxable  ileas  hi  an  at- 
lomey^  bill  within  die  BQ.^.c  SS»  s.^.,  as  beiag  a 
ohaigle  eWber  at  law  or  in  equity,  wheie  die  affidavit  has 
wt  been  swoin,  nor  a  comaission  issued.  (4)  For  the  same 
eason,  a  soUcifeor's  bill  in  respect  of  business  transacted  in 
he  affidrs  of  a  charitaUe  foundation,  thodgb  the  office  of 
liaitor  is>exereised  t>y  the  Lord  Chancellor,  is  not  liable  to 
ixalien ; .  for  shis  also  is  eonsideMd  nota  proceeding  either 
1  IffV'OV  eqoily;  as  it  is  not  in  the  Cbur/ of  Chancery,  that 
le  visitafeoiial  power  ia  to  be  exenussd.  (d) 
.Aji  attomcr^s  bfll,  srhioh  is  notni^il  by  hua,  ctfmiot  be 
Ked  under  die  statute.  (G)  8o^  where  a  pany  agrees  to 
ly  a  soGoisof's  bill  on  a  third  person,  he  oannot  apply  to 
re  it  taxod;  for  the  statute  applies  only  to  cases  between 
lieiter.asHl- client  (7)  So,  also^  where  the  attorney  makes 
special  agreement  with  his  client  to  be  paid  a  certain  sum^ 
at  a  certain  rate^  for  his  dme  and  trouble,  -«^  it  seems 
abtfttl  whether,  under  these  circumstances,  the  bill  caa 
reiervad  to  be  taxed;  in  one  case(8)  of  this  kind  the 
urt  said  tbey  could  do  nothing  in  it;  while  in  another  (9) 

)   1  N.  R.  266.  (5)  Ex  parte  Daun,  9  Ves.  547. 

)  J^etuoH  V.  Johmon^  4  Taunt.        (6)  Ons.  Free.  C.  P.  60. 

(7)  Longford  v.  Nott,  I  Jac.  & 
)    JVU&anuy.OdtU,4W.279.    W.291. 
)    JBurton  ▼.  Chaiierton,  3  B.  &        (8)  Anon.  2  Barnard,  164. 
(^.  (9)  Anon.  2  Say.  321 . 
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TaxaHon    it  was  hoMen,  that  the  dient  vhoUld  not  be  oandndfrt  bj 

\ ;_     any  agreement  of  this  descriptioiu 

Bill  of  an        The  bUl  of  an  ageni  to  a  cx>iuiti7'atlDnie]F  nuqrbeie^ 

^^^^  ferred  to  be  taxed)  upon  the  ooantrj  atUmnef^bmffKf  the 
amount  of  the  whole  demand  itfto  oont.  (I)  BtA  the 
implication  to  tax  it  mnst  be  made  by  the  oomitvy  attMner, 
and  not  by  .the  dient  (S)  -    . 

Mode  of        If  an  attorney  refuse  to  deliver  a  bill  sigacd  to  Us 

iioK  an  at.  <^^c^  ^  I^^^^  °^7  compel  liim»  by  taking  vmL 

torneyto    mona  before  a  judoe;  and  if  the  attorney  Zoo 

h^^       thereof)  do  not  attend,  an  order  will  be  made  to  ddiver 

it  within  a  reasonable  .time. .  If  he  stiUne^ect  toddiwerit, 

theordarshooldbemadeamleof  court;  after  didy  aei liiig 

which,  and  making  aflSdavit  of  the  senriee^  the  Goact  wiU,  oa 

and  have    motion,  grant  an  attachment.     When  the  bill  is  deifivered, 

It  taxed.     ^^  client  may  then  apply  for  a  jadgs's  opder.Co  dnv 

cause,  why  it  should  not  be  relisired  to  the  psoper  ofioff; 

upon  which  an  order. will  be.aoade,  mi  the' dieof a  eu]de^ 

taking  to  pay  the  attomqr  what  shall  appear  ta  be  doe  tD 

him  upon  such  taxatu>flb(S)    But  a  dknt  rmiK  hm  i 

summons  for  the  deliTery  of  tiie  bill,  aad  fiar  tasmg  it, 

at  thesame  tiBie.(4)    If  the  attorney  do  not  attanddieiRt 

appointment  on  the  summons^  an  order  will  be  asade  of 

course.  (5) 

jj^  bill        After  an  attorney's  bill  has  been  once  taxed  by  the  jnper 

once  taxed  oflloerof  the  court  in  which  the  business  was  done;,  it  osmot 

^l^.      '■  be  taxed  a  second  time  by  the  officer  of  any  othe£coart»(6) 

nor  the     ,  Nor  will  a  court  of  equity  entertain  oognizanoe  of  a  -bitt-iir 

amount      im  account  filed  by  the  attorney,  suggesting  that  iaqyniper 

able  in  a    (ieducdoos  were  made  by  the  officer  upon  the  taxatimvaBd 

suit  m        praying  that  the  defendants  might  come  to  a  hit 

with  the  plaintiff  for  the  monies  due  to  bHn.(7) 

(1)  Duon  V.  Pkmt^  Doug.  199.        (4)  CowpcrY.  MBbmm^lBmues, 
n.    Ex  parte  Bearcrofty  ibid.  SOO.     lOS. 

note.     Groome  v.  SymondM,  I  Tidd.        (5)  4  T.  R.  58a 

281.    Contra,  Anon.  2  Wilt.  266. ;        (6)     AtlUom       v.      JfWww* 

and  see  1  Dick.  1 12.  285.  1  Barney  95. 

(2)  WUdbore  y.  Bryan,  8  Pri. 679.        (7)  Osbaldetion  v.  Cw.  2  Gvi- 

(3)  iridd.318.  612. 
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the  taanlion  oi  the  biU»  olso^  the  client  cannot  have  an  '^f'l^^ 
antecedent  demand  on  the  solicitor  deducted  out  of  \vhat  '' 
was- taxed  doe  to  the  solicitor  upon  such  bill ;  for,  by  ap« 
phfimg  to  hawe  the  bill  taxed,  •  the  party  submits  to  pay 
what^all  be  actually  found  due  thereon*  ( I ) 

The  dcirrery  of  a  former  bill  by  an  attorney  is  edncln^^  Attorney 

•J  •..•  i»i  •!_  ^  bound  by 

sive  evidence  agamst  an  increase  of  charge  in  a  subsequent  delivery  of 
bill»  on  may  of  die  items  contained  in  it,  and  also  strong  a  former 
presumptive  evidence  against  any  additional  items  ^*  unless 
any  erroc^  or  real  omissions,  can  be  shown  in  the  former 
bill.  (2) 

Wbere,  after  verdict  and  an  injunction  to  stay  execution,  After  a 
the  parties  finally  settled  the  cause  without  the  concurrence  settlement 
o£  the  attorney,  it  was  held,  that  he  might  nevertheless  inuttesy 
prooeed  to  tax  his  cost%  with  a  view  of  commencing  an  jp^y  ^^^ 
aotioB  in  his  own  name  for  the  amount  (S)  ^'  '^''- 


In  taxing  costs  between  scdicitor  and  client,  it  is  now  No  cbaige 
settled)  that  the  solicitor  can  maintain  no  charge  fen:  draw*  i^I  his  bill. 
ing  his  bill  of  fees  and  disbursements,  for  he  is  obliged  by 
the  statute  to  deliver  a  bill  to  his  client  without  any  foe  — 
nor  is  he  allowed  the  charge  for  the  attendance. of  a  clerk 
m  court' upon  the  taxation,  the  latter  b^g  considered  to 
attend  on  the  private  retainer  of  the  solicitor.  (4) 

With  respect  to  the  costs  cf  taxation^  the  2  GL  2.  c  23.  Cosu  of 
a*  SS»  in  express  terms  subjects  the  attorney  to  the  pay-  ^^^"^^°* 
ment  of  them^  if  a  sixth  part  of  the  amount  of  the  .bill  is 
deducted  by  the  officer  on  taxation;  but  in  case  less  than 
one  sixth  part  is  taken  off,  the  statute  gives  the  Court  a 
diraretionaKy  power  (5)  of  directing  those  costs  to  be  paid 
either  by  the  attomey  or  dient,  according  to  the  reason- 
ableness or  unreasonableness  of  the  bill* .  In  th^  exercise 
of  this  discretion,'  however,  the  courts  are  generally 
governed  by  the  distinction  pointed  out  by  the  statute,  and 
make  the  client  pay  the  costs  of  taxation,  whenever  less 

(1)  Anon.  S  Ves.  452.  (3)  Brook$  v.  Bourne^  I  Pri.  73. 

(2)  Loveridge  vl  Botham^  1  B.&       (4)  1  Tumer^s  PraciOO.. 
P.  49.  (5)  sAnatr.491. 
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ihxaium     than  a  sixth  pan  is  taken  off  the  bill.  (1)    And  Ae 

^  even  where  the  client  advances  moaey  to  the  atmriiqf  lo 

pay  certain  disbursements  indnded  in  die  faill»  nd  the 

sam  deducted  is  more  than  a  sixth  part  of  the  amovoit  of 

the  billy  exdiisiTe  of  those  dbbnrsements^  hut  loaf  fSmt  a 

sixth  part  of  the  gross  amoont  (9!) 

In  bank-         The  course  in  Bankruptcy,  also^  «s  to  the  taxatfcte  of  a 

n>P^-       solicitor's  billi  proceedift  by  anlilogy  Do  Ae  slnttite  S€^.«. 

c  f  3.    If,  therefore^  upon  retaxatidn  by  the  Mojlu^  the 

bill  be  reduced  above  a  sixA^  the  solicitor  ibosf  piyAe 

costs  of  taxation.  (S) 

Whereths      If  an  attorney,  !n  satislkction  of  abillddivcredy  wttefL 

^^^^     ft  less  sum  than  what  appears  to  be  there  diaiged,  imtliit 

len  ioai.     Inll  is  afterwards  taxed,  the  attorney  is  not  liaMe  tt»  pa^ 

the  costs  of  taxation,  notwithstanding  a  sixth  port  is  de> 

ducted  from  the  bill  delivered  —  unless  the  sam,  aft  ^thfc 

the  bai  is  taxed,  is  less  than  the  sum  reetfveS  lytte  m^ 

tomey  in  satisfaction  of  the  bill,  by  one  acKdi  ef  smA  fat 

ihentioned  sum.  (4)    Nor  is  the  attorney  liiA>le  to  fht  eosta^ 

where  the  sixth  part  taken  off  the  biH  arose^  nollijrAe 

ation  of  the  particular  iiemst  but  by  the  toMr  a/'ecrMki 

penses  being  disallowed  —  on  the  ground  dwt  the 

no^ /A^^p^rsrm  fiiiUe  to  those  charges --- andtiot 

y^lKre       were  objectionable  in  their  nature  or  emouilt.  {i) 

\jtutrgs^  to  ^  ^^^^  before  the  Vtce^ChanccSlor  it  was  &fSbetnibkti§ 

apartynot  where  iifeiiif  were  charged  in  a  sdidtmr^s  bBlci^ltifrdMli 

^        respect  of  the  defence  of  atliird  person  at  the  nlleiged 

of  the  diesit  —  and,  in  consequoioe  of  the  solicitor  tSSaf 
to  prove  sudi  retainer,  those  fffems  were  atm^  out  on  tnt- 
Btion,  such  iUms  were  to  be  €XMn(ki«ad  i— rnig  thb  d^ 
diictioBs,  for  the  pnrpoae  of  deleiminiog  upon  mknm  ihe 
costs  of  taxation  were  to  &11;  and  that»  genarad^,  wh*- 

(1)  Tea  ▼.  Frere,   14Vea.l54.        (S)  Ex  parte  HWM^  3V.Jk& 
Webb  V.  Slone,  1  Anstr.  860.  Hwni  141.    Bz  jMute  /mmm.  BtacL  1S9. 
V.  ZXroff»  1  BaroeSySS.    Co^m  ▼.  Ex  parte  HMtmau^  SJiad.J99. 
Cttve,  I  Didc.  96.  BaHterv.Mkap       (4)  EecOtrw  D^bim,  Sfiteoas 
of  Lomdem,  9  Bane^  147,  as. 

(2)  irmdier.SUMeiom,lTkaaL       (5)  IfUfe  T.llifarr,  SH.&JJ7. 
536. 
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evflnV^  WiPuld  be  ^/9Bi^]y'tsfaabl^  if  the  fopts  all^eql  TaxfUkm 
by  (he  AttoniQr  Visi^  .tme»  ^  #jre  deduct^  i9e<;«|ii^  he  ^    ' 
4q9s  ^  q^tuhlbh  those  6mt^  the  ampigit  )8  ^  b^  reckoned 
a»  ^.jMu^p  10.  th#  questioD,  of  a^t»  of  ta;^tiPQ«(l} 

|l4$i  the  exDCu.tpr  or  ndipi wtcatQ^r  of  an  attorney  i$  not  Executor 
liable  to  the  costs  of  taxf^ioq,  ^l^bwgh  a  sixth  part  pf  the  ^^^  ^^^ 
bill  far  business  done  by  the  ^tator  or  intc^stat^  be  de- 
ductad;  fyr  the  fltatute  imposes  sucdi  CQsts  upp^  the  aHor- 
wgioT  uii^itor  mbf  $  and  an  aecutor  is  held  ^fl  to  blame 
if  ha  iMm  ^ut  the  bill  from  the  attomcgr's  book?.  (2)    , 

Where^  on  the  taxation  of  a  solicitor'/s  .biU»  9Q  ^arge  a  Where 
sum  WM  disallowed  as  tp  make  it  a  matter  of  reprpbation  ^^^^ 
by  a^  Court,  the  Court  of  Exchequer  not  only  ordered  pay  mte- 
the  im^ts  4s£  tai;atioo  \q  be  paid  by  the  6oliQiu>r9  but  al$<|  'l^  ^^ 
ordered  him  to  pay  interest  upon  a  sujrpliis  balance  re-  of  tax- 
maiaing  in  his  bands,  though  it  was  not  shewn  that  h^  "^^^ 
had  JW&de  asoy  interest  of  it    The  jurisdiction  pf  the  Court 
to.mfike.  such  an  order  was  declared  to  be  independent  of 
the  2  G*  8*  c<  23*  and  to  be  founded  on   the  necessary 
and  inherent  control  id  every  Court  over  the  conduct  of 
ita  QWA  offers,  (d) 

Mfhcjii^  tho  attorney  is  entitled  to  the  costs  of  taxation,  ^^, 
he  shoold  demand  th^m  at  the  time;  for  if  he  settles  a  demanded 
subsqguent  account  wi^  bis  client  without  applying  for  at  the 
th0pi»   the  Court  will  refuse  a  rule  to  have  them  after-  ^^°^ 


Section  IV. 
2fjiaioas4mdoiker  Proceedings  tymd  againsi  ih^  SoUcHor. 
By  the  ^  0. 2.  c  2S.  8. 23.  it  is  enacted,  that  no  at-  Bill  must 

^  tk  J      1* 

omey  or  solicitor  shall  commence  or  maintain  any  acdon  edamlmS 

r  auit  for  the  recovery  of  any  fees,  &c.  at  law  or  in  equity,  before 

action 

(1)  SAAu  V,  Ednmdz,  5Ma4  (s)  Rex  v.  Boch^  9  Pri»349.        brought. 

>.      ^^  (4)  WkiljUli  V.  3amn,  I  ffiug. 

C2)   >r«f«ofi  V.  Poofe,  S  Sir.  1056.  207. 
lUUm  "^  Ag4U9,  Say.  €ofllB,3:27. 
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•If 


Most  be 
the  party- 


at  ctnmt- 
ing-honse 
iittuffi- 


AeHom      until  the  exiMniliaa.0f  *aiieTf 

^^       toroey  or  soUekor  i^pwiiimly ilMlii 

4ie  i^itjr  to  be  duMgod  ihMenlhy/Jvkfr'ftr  fainratfhis 

fc09^  &c  written  in  «  cohbdoo  iej^Mtt-i  hiBMl^ 

Sogliak  tspgoe^  ^uid  sabmibcd  vilh  dMrj|iMper)MHltf 

IMfcvi  9oy  Mtuiiiey  cmi  rapport  < 
SMBt'iiol  oriy  J|gy  aiitf  iMneiv  boi  ho  moat 
Ullwilhlliepart|rtobeebai|Sed(I);  for Ibg  hum dtlHvy 
of  it  to  Um  (iflho  attonwy  teke  it  back  cigam)wiU 
jbe  Hifficiwit,  althoagb  tbe  partjrshoDlA 
the  ddH  and  piomiae  to  fay  k -*<- the  int 
bdng^  that  the  eHeot  shodd  banredoe  funeto 
.dhargea  inadebydieattoniejyondtahe  adnefropcn^lhdb  if 
iHccagary,  (8)  ...... 

Tbe  bill  of  a  aoBcitar  to  a  commisaion  of  feiiAmptbas 
bcNO  dcdded  to  be  withui  tbe  proiisieDs  of ;tfie  wAMm) 
Aaned  statofee  (8) ;  and  tbe  delhery  of  tbe  bSl 
house  of  the  client  has  been  fadd  to  ba  Data  good  ddBttiy -^ 
tbealatnte  Beqoiring  thai  k  sbaM  aitfaer  ba^ddltemd  A  tk 
party  |ieysQm%,  or  left  atlmdweBing^imae  ot  karploiftaf 
dbode.  (4)  But  wbere  dvre  are  seiend  airignana^  koeans 
^lat  tbe  .solicitor  is  not  bound  to  acrve  each  of  then  aift  « 
^opgrof  bis  bill  pienous  to  the  aedon;  bot  tlutt 
upon  any  one  will  be  soflBriant  (5)>  if  be  baa  aeled- 
ihe  comraisaian. 
Bill  forob-  An  atlovn^a  bill  for  obtaaning  m  basbrap^o 
^^^^  miist^  as  in  other  caaes,  be  signed  andddiwodn 

before  he  can  ane  upon  it;   far  the.  obtaining  tfaor^Loid 

Chancellor's  sigjaatme  is  considerad  aa  faaaiaeaB  doaoiM 

^^1^^  €Owrt.{6)     So  an  attorney  cannot  maintain  an  action  tx 

Court. 

(1)  derit  ▼.  jDmuhmr.  sT.R.  (5)  Growder  r.  Skee,  tOu^ 

694.  437.     AwMl  T.  Horn,  S  Cbqi^ 

(9)  Brooiew  ▼.  Mammy  I  H.  B.  979.    Oxrmkam  r.Lewnm,  sOov. 

«90.  4k  R.  461. 

(S)  eBos  544.  (6)  CbffiKffT.  ^idbAo^sltat 

(4)  mU  r.  Hwmpkrtys^  2B.&  «ai.  iRoa^lia. ' 

P.*343. 
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buflflMK  dooe  in  th«>I]iMlraDt€biM,  without  a  previous  Acthm 
dcttiF€tyof-biftfaAUpu]iiiiiliitto.the6tamtei^  "  -     -  *    ^^^ 

(Bfltkra  'solkitbr  may  aunlHtt  m  aeAfa  agtttist ' itt  a^ 


sigseeibr  buaJncsfc^oiiennMhra oaniniifwioa of  'hankrapty  ^^° 
ahhw^tlie  bitt  lias  not  been  ioffntliya  Masier  in  CSianeerjr  may  be 
uodar .lh« jfeufftecMlh  aeolito of  tlui  aeir  bankrupts  aet ^  for  ^^"^^.y 
the  provision  contained  in  that  section  does  not  aftct  the  not  taxed, 
s^bt  dfan  attomqr  against  his  employer^  bot  ndy  npjplies 
lo  the  pioliBCtion  of  the  estate.  (9)    And  ^  attDfneyneed 
aot'he  admitted  a  saUdtor  in  Chaxcmf^  in  prder  to  main- 
tain such  action*  (S)    The  assignees^  however,'are  not  liabfe  AMfgaeea 
to  b^/y»iacd  asileiiaidaBts  in  an  action  by  the-solidtor  ftr  ^^|^^*^ 
ilhedemfis  of- i$mang  the  commiswon^' even  tbougb  die'pett  oosa  of  > 
4iottMe.Gved]tor  is  one  of  tibe  assignees*  (4)  2!JSm». 

(It  is  no  defianoe  to  an  action  by  a  aolieitor  agabist  an  tioa 

assignee,  that  the  commission  was  sued  out  under  a-refMrCh  9^^^^^^ 
aebtatieil'fay  the  plaintifl^  that  .the  commission  Wodd  be  fr^^^ 

^ipmrative.  in  the  Isle  of  Man,  and  that  it  has  been- wfadiy  does  lot 

fisttitlesa}  &r  the  commission  itsdf,  whOst  ia  eacikeim^  ^Tlf 

canBot  be.eonsidefwi  as  a  mere  milEtj.  (5)  *  actios. 

.    Wboe  thesolicitor  to  thecommission  recdved  fiohn  the  Where  a 

bmd^upt  a  pcomissory  note  fiurhb  Mil  of  costs  in  pioeas-  ^^^^ 

log  his  eesl^cate-^aiid  the  faodtrnpt  had  purchased  the  fytijimc- 

^btaof^maay  ciftiie  creditors --and  the  saliaitoir<#ltii ^It^  f^ 
ddbled  to  the  estate  in  such  a  sum,  that  the  duare  df 'k 
coming  'to  the  bankrupt  (standing  in  the  pkce  of  thote 
creditors  in  respect  of  the  debts  so  purchased  by  him) 
wroddisxeeed  the  amount  of  the  promissory  note;--^the 

aolicitor  was,  under. these  drcumstances,  restrained  by  in-  .. 
jmittien^  on^  petition, '  from  negotiating  tiie  note;  (6)  '  8b 
akKv  whese  asoUdtor^s  bill  was  by  an  order  In  bankmiMy 


(1)  Smtk  V.  WatOeworiky  4B.&  C.  158.;  and  see  Ford  v.  WM^ 
.Cd64.  ^B.&B.  S41.    Ex  psrte  ^mUh^ 

(2)  Tam  V.  Heviy  1  Star.  878.  19  Ves.  47 J. 
Jmmnmih  v.  Bar/wrdy  X  Star.879.  .    U)  2  Camp.  S76. 

note (6).  Fuk^etiy,How,  sCaiop.  (5)  PaimoreY.Bintte,2StarJt9, 

279..  .    (6)  ExpartejBanttiigiBuckySi. 

(3)  WUimtan  w.Digg^  lB.&  37. 
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Actkmi      refiarred  to  a  Marter  Sor  ttmaAn^^ani  after  ife  'UL 
flgf^t      taxed,  and  more  than  a  sixth  taken  ofl^  the  Mdidtor  bnoi^ht 
--—     ttt  aetian  for  the' taxed .0Qsti,><ritlimi|  daJnctiag  iImi  rtwl  i 
of  taxation^  — ^the  actiDn  was  atayed4oa  peiitioB^  and  a  re- 
ference was  made  to  the  Master  ftor  textha  cotta  aff-dietax- 
atbnof  eo8ts»  whichiveraonieBedtobadedtetad  AoMllie 
amount  ef  the  taxed  cast%  and  the  hebBoe  onfy  to  be  paid 
to  the  solicitor.  (1) 
may  sup.        TboD^  an  attoniey  has  not  deliiwad  Us/biU.  fmrffaaaf 
^^^1^      to  the  alatate  of  the  d  G.S.  c^S.  s.S«.»  aadcaiiMMhm^ 
shm  mm    jgrebring  an  action  upon  il^  yet  we  have  seea(fiX  ^^  ^ 
thoughnot  ^^7  support  a  cemffi&sAm  upon  dw  anaoant  tfcatia  o#i^ 
previously  lo  htm-;  dboogbf  in  such  a  caae^  the  bill  will  be  afterwards 

f^ttei^h  ^^i^>^  to  ^^  Master  to  be  taxed,  either  wpoa ihaappli^ 

peDdiM^  cationof^diebaakrapt,  orofaay^ofthecced^^         And 

2|^2m!^o£  ^'^^^^s^'^tory  even  pending  an  Older  for  the  taaoiticaiflf 

it.  hii  hiM^  nnrl  firrr  rfnyinijj  rrff  jmrrnrffinp  irf  faar  in  thn  naran 

thae,  sued  oat  a  ooiamission  upon  i^  •^  he  waa  held  not  la 

be  guilty  of  a  contempt,  nor  was  the  nowmwaann  anpaaaed* 

able;  for  theoider  was  coostmad  tocxieiid  only  to  jfineiiy 

iUUm^  and  the  coauaoD  and  oidioary  pmocwd  inga,  (4) 

Aflolidtor,      A  solicitor,  who  sues  out  a  commission  of  bankcwpt  iarhii 

L^f^bte'  ^^'^^^  ^  general  aaawereble  to  the  faaafciwpi  iaf  m 

to  the       aatJoti^  daasegqa  for  suii^it  out  without  saffinjpnt 

l'^^^^    nofiwitfaatandingheseadainthemesaangBrtotalDa; 

tioafor'    0f  the  properlj  of  the  bankrupt.    In  a  case  of  diia 


Mung  cut    bdore  Maodonald  C  B.,  he  aaid  there  was  no 
^"^'^  toiy  ground  fiar  amdiet  againat  the  aolidftor^  wiaa.  was 

pro&asionatty  bound  to  act  as  behaddona*  (5) 
meoa        If  the  solicitor  do  not  pay  the  comattKinnif  Sam  to 
P^^P      them,  when  they  are  summoned  to  attend,  they  may  pe- 
tition against  him.  (6)    And  a  petition  will  also 


him* 


(1)  Expsrte£dZott,4Mad.S79.  (4)  Mote^y'saep.a?.  iGLBlL. 

(S)  Ante, p.  91.  17. 

(3)  ExparteSWtos.uVea.iea.  (5)  Smith  ▼•  GamtfiH^tWam, 

Ba  parte  iSieMfs,  16  Ves.  166.    £x  U&(n> 

parte  Howgil,    1  Roie,  Sl2.    Ex  (6)  Ex  parte  Gf^/Hk^  a  Mtm. 

parte  Frideaiu,  1  G.&  J.  88.  aik  1  MmLs^ 


8eCt4.]  OF  THB  SOUCITOft.  S91 

a  fioIititDr  to  acoount  hv  properly  raoeivtd  under  the  com*  Actkm 
n.te««.(l)  %^ 

When  a  solicitDr  pregenls  a  petition  io  his  own  bdialf   — — — 
in  any  matter  of  bankmptojr^  tke  attestation  required  in  ^^q^^^ 
otiier  eases  (d)  b  in  this  instance  dispensed  witk*  (S)  .  lidtor- 

The  Court  of  Cdmmon  Pleas  has  refined  to  stfffproceedb^  When 
iDg%  or  to  disohafjge  a  defendant  on  common  bail  (in  an  ^'^^ 
action  brought  by  an  attomqr  for  the  recovery  of  a  bill  of  by  attor- 
ooettp^  (iiough  the  ground  of  the  application  was,  that  such  ^^  ^'^^ 
aelioil  was  begun  before  the  expiration  of  a  month  after  the  atioQ  of  a 
delivering  of  the  bill ;  —  because,  as  that  cvcoautanoe  ^^^'^ 
might  have  been  taken  advantage  o^  either  in  pleading  or 
at  >the  trial  of  the  cause,  the  Court  hdd  it  mweoeasary  ta 
interfere  upon  motion*  (4) 

ih  the  case  of  an  action  brought  by  the  ejeeador  or  ad^  Wlisre 
nmrninxtor  of  an  attorney,  the  Common  Pleaa  have  faddit  {!f^S>  ■ 
umieoessary,  that  the  bill  should  be  delivered  befose  tbtf  executor 
cdutmencement  of  the  action.  (5)  But  both  that  Court  and  f^^ 

toniey. 

the  Goart  of  King^s  Bench  will  now  make  a  rule  for  vftet^' 
ring  the  bitt  in  such  a  case  to  taxation,  upon  the  defend* 
ant  eMering  into  the  usnal  undertaking  to  pay  what  shall 
ba  Aubd  due.  (6) 

Wh^fe  the  previous  detivevy  of  an  attorney's  bill  is  Etideace 
naeessary  to  be  proved  at  the  trial  to  sappoirt  die  actioiii  ^^^ 
if  is  suAoent  to  give  in  evidenoe  a  capjf  of  the  biH  which  of  an  ac- 
faae  been  ddiverod  to  the  defendant,  without  proof  of  ^^^^ 
nollbeto  produce  the  original.  (7)    But  tiM  ^aiatiff  can^ 
not  give  parvl  evidence  of  the  cont^ta  of  the  Mil  de*> 
liverod,  unless  he  has  given  notice  to  produce  it  (•)    A 
inbtsdDe  in  the  date  of  Uems  in  tlte  bOl,  which  does  not 


(1)  Saxt<m  ¥.  Davii^  18  Vet.  72.  C.  P.  58.;  and  see  Hullock,  499. 

1  Rose,  79.  Andr.  216. 

(s)  See  ante*  p.  840.  (6)  Fmuanr^Jakiuoih  4Taiint 

(3)  Ex  parte  JTmgdtm,  I  Mad.  7S4. 

446.  (7)  Anderson  v.  M^,  a  fi.  &  P* 


(4)  Eatper  v.  Leech,  I  Baraes,  S37. 
96.  T(mUiniimy,Clarke,4Moan,4.  (S)  PkUipamir.  Chme,  aGamp. 

(5)  8pmk   T«  Hare,  \  Barnes^  110. 
1453     Griffith  v.  Sqwre,  Ca8.Pr. 
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J€H9m      mttheiMl,  had  been  lield  not  to  ?ititfle  die  ddi?eiy  of  it, 
%Slai.      irr^W  in  other  respects*  (1)    And  though  tbepiodbKtioii 

of  A6  writ  18  the  usual  mode  of  pMriog^  thit  the:«rtioD 

was  net  commenced  till  the  exflnrtjon^f  a  m^nth  fiwn  the 

time  of  seiA  ddmiry,  yet  d»e  Niti  JRrrar-reoonl  hb^heen 

also  hdden  to  be  good  jwtM'j^im  evident 

was  properly  eommenoed,  and  suffioieDt  tti  sati^  (if  mi- 

coiitradlctMl)  the  2  G*  2.  &  §S.    The  deftndanf^  hovefer, 

tnay  (if  he  can)  contradict  such  evidenoe^  by  AMmug  hy  a 

copy  of  the  writ,  that  the  action  was  really  ooonneand  be- 

•  fcre  the  time,  (t)  ' 

QC  the  .         After  provmg  the  delivery  ci  his  b3i,  the  pburtiff  mas^ 

^J^^^f    ^o,  give  some  general  evidence  Aat  the  tfu$hu»$wn 

the  busU     {fimi*,  as  well  as  of  his  own  rOainer  by  the  ddSendaat  (S) 

^and    Yh^  perfenoanoe  of  the  basihess  may'be  estrfiliahfd  bv 

tainer.        the  evidence  of  persons,  who  were  in  the  phaAiyr^  cfioe 

M  th^  time  it  was  done;  and  the  plaiMif*a  eoigagemait 

by  or  on  the  behalf  of  the  defendant  may  be'inede  oot, 

eSeh^  by  <Hi«et  evidence  of  the  fiM^i^or,  is  it  dtooU 

seem,  by  shewing  that  the  defoidant  from  timtt*  ID^  time^ 

or  bcca^vtmaHy,  gave  directions  ooneendng^^  or  a|>pca>ed 

as  e  perty  in^  the  proceeding*    And  itis«  geaend  nik^ 

als  Qbas  been  before  observed  {4),  that  the  leooDdbladess 

of-the  iims  ttt  the  bill  cannot  b^  diboiisted*4ir  enaered 

upon  at  the  trial,  nor  upon  the  execution  of  *m  Wtll  of  co- 

'   ^vtj  after  a  jsdgoient  by  default;  for,  a^  die' dieftr  has 

a  summaTy  method  of  tiying  the  pn^ii4ety  of  <  Ae  -'ofaaiges 

by  ar^raice  to  the  Master,  the  wuver  of  «hat  ooone 

te  hdd  to  amount  to  an  adnifssibn  of  tihe  fiinieBi  or 

x^easonablefness  of  the  charges,  if  the  tmsifteflaiveto  hi ^^t 

done.  (5)    So,  the  negligence  of  the  attorney  caisne  be  set 

up  as  a  defence  upon  the  trial,  however  hia  nadJart 

it^ht'fhmish  the  ground  of  an  aetioa 'fer  iaOf^igeBee — 

(t)  Wittkuu  r.Bafher,  4Taimt.       (4)  Ante,  p.  saa 

SOS.  (5)  iFiaiM«i»v.j^yia»Doi^i9a 

(8)  WMy.Pnteheti,\B.ScP.    Anderwn  ▼.  Mt^,  saftP.O?.; 
965.  and  see  1  Esp.  159.  Uii2kNk»»^ 

(3)  But  see  8  Barnard,  S3J. 
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at  least,  not  unless  it  were  such  a  species  and  degree  of  AeHam 
n^lig6DC<r»  as  to  deprive'  the  defendant  of  all  possible  ad*  ^Sui 
vantage  from  the  proceedings  constituting  the  cbargea  in  ■ 

theUU.  (1)  But  if  the  bill  bo  not  liable  to  tftxatio«.  <iod«r 
the  '2vOeiOi  8.  —^  as,  if  it  should  be  entirely  fi>r  comoejfoncifig^ 
the  itemtin  it  will  then  be  open  to  discussion  and  eMmili* 
ation  at  Nisi  Prim  \  and»  consequently,  the  plaintiff  in  such 
a  case  roust  (besides  proving  the  performance  of  the-busi^ 
ness  and  the  retainer)  shew  at  the  trial  that  the  charges 
are  TeaaonaUe.  (3) 

Where  some  evidence  is  necessary  of  the  plaintiff  hdtig  Proof  of 
an  attorney  —  as  in  an  action  for  words,   for  instance,  ^|^j!^ 
spoken  of  the  plaintiff  in  his  profession  —  he  need  Wt  attoroey. 
prove  this  by  producing  his  admission,  or  by  a  copy  of  the 
roll  of  attomies ;  but  proof  that  he  acted  as  an  attorney  h$s    '^'     ' 
been  held  to  be  su£Scient.  (S)  ':       \ . ..,. 

But  although  an  attorney  cannot  support  an  action  upon  As  to  at* 
his  bill  before  the  expiration  of  a  month  after  the  delivery  ^^?|^^ 
of  it^  yet  the  omission  to  deliver  it  a  month  beforebaod  set  of  due 
will  not  prevent  hb  right  of  setting-^  the  amount  in  an  J"^^  ^ 
action  brought  against  him.     He  must  not,  however,  pio- 
duce  .it  at  the  trial  by  surprise ;  though  it  is  sufficient,  in 
such  a  case^  to  deliver  it  time  enough  for  the  plaintiff  to 
have  it  taxed  before  the  trial.    But  it  cannot  be  set  off,  if 
it  has  not  been  delivered  at  all.  (4) 

It  was  decided  by  Lord  Kenyon  at  Nisi  PriuSj  that  an  Whether 
attorney  cannot  maintain  an  action  even  for  the  amount  of  ^^^^ 
money  ackutUy  expended  by  him  in  respect  of  the  coi»-  ret  for 
mon .  law  business  of  his  client,  without  a  previous  d^  ^^^^  "*^ 
Uvei7  of  his  bill,  notwithstanding  he  may  have  agreed  to  pended 
take  the  amount  only  of  the  money  expended  in  satisfaction  ^^put 
of  his  bill.  (5)    But  it  has  since  been  determined,  where  an  delivery. 
attorney  at  the  defendant's  request  put  in  bail  for  Um  in 

(1)  Tempierr.I^Lachktih2'S,  (4)  Martitt  v.   Wwderi  Doug. 

R.  IM.'  199.  (n)    1  Esp.  449.     MurpJnf  ¥. 

(9)  Hallodc»501.  CuiiuiuahaM,  1  Anstr.  1SS« 

(?)  SetKtfman  v.  Wve,  4  T.  R.  (5)  MUier  v.   Towerty  Peoke, 

366.  102. 
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m  asliom  oad  aftewmitfs  (mU  <li»di^'  itiiTtiiiiji  iJiltOjiin 
^J^       «Md the  dcfendat  fet*  Ae  amotot «;  fiidj  1 1 ilJii ■!  wnlii| 

atoe^  the  laltoraey  need  tM>t  defifdr  *  liiU ,  td»  intitle  iritt^ 
TBTdict*-  Lord  C  J. Gibbs siQriai^  tkit the rttfuie dBl^if> 
plied  to  cesesy  where  ea  sttoraqr  eucs  to  seoovor  m  cq»- 
Where  pensation  for  his  laboor  and  skilL  (1)  JS^  hamtmf^^At 
MeUem  ^ h^Mdmlfy ddkffred^  coMuiung some  dMUgoa  Mahk to 
in  a  bill  twatioDy  and  >otfaen  not -^  and  it  appear  that  theddintfy 
delirered,    vraanot  stiiotly  confonnable  to  the  statute^ tlM»pl«iotfffi 


^m^^i^  U»  tbatopa^  henowiiUad;  for  if  one  si^gteUuM^  doabe 

corer  any   found  in  a  bill  del^veimi^  it  brioga  the  wbole  .b^  wAm 

ou^{iM»fw    tb^  operation  of  the  statute  (2);  and  tbie  Bwre  eqpsMldly 

ingeii^  Vl^en^  /Other  t^cms  in  it  are. for  bs^btas  dop^/ln^lhe 

.         obaracler  and  in  the  exercise  of  the  duties  of  sua  attoaicy*^ 

such  as  for  oonveyancing  business^  fag  cMvpI^  .io  mkitk 

qisie  ,tbe  plaintiff  pannot  split  his  damand^  bat  the  atatntaas- 

enn  for     tachas  upon  the  whol^*  (3)    An4»  fixw  what  Ixird  EUon 

connoted  ^^^^  his  judgment  in  this  caa^  it  would  aeen^  thai. if  stai 

widi  the     eren.na^  anm^ed  with  the  ^cofessiott  of  .as  atfeamey^ai^ia- 

PJ?^»^  sertftdintbe  bUlt  the  plaiy  tiff  wiUbe^egnattyp^wlndadiiii 

attorney,    recovi^^riflg . upou  thew-^QBi  the gromd».tbat  an 

mbp^inaerts  his  whole  denand  upon  hia^ent  in  n  bflli 
laining  taxable  iton^  wiU  be  taken  toagiae  that  heviUavt 
bring  aa  addon  upon  anjf  part  of  audi  dcanand  mitil  ike 


^|^.»o  bill  has  been  delirersda  aaanth*  In onacaae^a)nQ»:tbs^gft 
▼erocL  ^  "^  ^  ^^  delivetad  before  the  acdnn  bnHH^i|»  hal  the 
^nhclk  demand  was  connected  with  the  plaintifiTa  dkarmUrJff 
an  attomeyt  it  was  holden  that  theattimiey'a  dcmaoA  oaaU 
not  be  severed  (4) ;  though  in  another  aaa%  wfaeni/»» 
'  ii22  had  been  delivered^  LordKenyon  admitted  jpmofsf 
cbaiges  for  <:onvfyaacfi^ business  (5);  and  in  one  u 
where  no  bUl  had  been  previously  deliv4 


(1)  Protheroi.  Tkamoi^eTtamt.  (4^  ^etOmv.Gmcm^iEt^l^ 

196.  (5)  Jfi£Err   T.    Tbiwrs,  som; 

(2)r  fTtfi/rr V.  /%fi^,  6  T.R.645.  and  see  8  B.  &  P  S4Jlw  Mr  Lord 

(5)  Hi//  V.  Humpkreyf,  8  B.  &  Eldon. 
P.  343.;  see  1  Camp.  437. 
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ing  the.plataUffdblj«efed'.a  hiU  of ith^paitkulntBoC^htt  Ae^mm 
denund :  Httdbr  a.  Judge's  0fder  subiequant  i  to  .did  (Uiin-  ^^^^ 
menovaeat  of  the.6iiit»  in  wkich  were'containtd  cAirattlkibId  * 

to  ttgiiilioy  f**r  tbo'  plainliff  w»&  hold  tndtled  to  Tecttter  >lbe 
anQitQt4ifiDtiiiQr^  itai^cbaigadin  cespecl  of  j«iyma}/s>  finr 
die  dientteviMe,  ^suob  pagnnmis  im^  bei$ig  in^abh  io4kf 
pbiinfff^i  itttinsss  of  un  Morrugf,  (l)  «  '^\ 

Ftim  «' nnrfsion  of  tfae  ^eesding  eaees^  itft^Owvy'tliftt  Genena 
wlinmler'A  bill  is  liaWeto  be  taxed  under  tike  B  O.^^wOlM^  ^^^11 
it  imstbetpttfidtidy  deIiv<Md  eonformably  to  the  proviskms 
of  tbat  stfttate^  in  ovder  to  entitle  the  attomey  to  a  right  ^df 
ttcribH  dth^  for  the  whole,  or  for  any  port,  of  the  dnloMt; 

Theiei^ one  exoqption, hoi^ever, to  thb  rule «-« and  thiU  An c^fiu 
is,  in  the  ease  -of  the  bill  of  an  ageni  to  a  eonntry  atfomey(  °^  "^ 
vfaiohi  'altfaeu^  liable  to  taauidoo(2X  tteed  not  be  prei^  bill. 
Tiooeiy'deUtered  to  found  a  right  of  action  on  4t;  for  the 
statute  of  the  2G.2*  only  appUes  to  a  deliveiy  to  the 
pn^per  die$U^  and  net  to  a  ddivery  by  an  agedt  to  ati      ^  •  •> 
attoniey«(5)    Neither  is  such  a  UU  within  the  prorisktiis   ,  ^' ".''!,.'. 
of  thofbraier  statute  of  S  Jac.1.  c  7*)  which  enacts  that  aH 
attomies  and  solictlpfs  sbdU  give  a  true  bill  unto  Acfr 
fnoaftri^  or  elientfi,  before  they  shall  charge  their  djams  wkh 
any  fees  or  charges*  (4)    And,  in  general,  it  will  be  suffi^ 
dent  (to  enable  one  aUame^  to  maintain  an  action  agtiinae 
4mot1kt  uOomey  for  foes  without  a  previous  delivery  of  his 
bill  signed,  panraant  to  the  exceptions  contained  in  the 
12  0. 2.  c  13.  8.  6«,)  thfit  the  defendant  is  an  aHotnei/  at  the 
time  of  bringing  the  action,  although  he  might  not  have 
been  so  at  the  time  the  business  was  dcme*  (5) 

"MHieiie  an  attorney,  after  an  order  of  the  Court  of  S!ing%  Where  an 
Bench  fo^  taxation  of  his  bill  and  before  it  was  taxed,  ^'"^ 
brought  an  action  upon  it  in  the  Common  Pleas,  the  <lasl«  actioa 


mentimled  Court  rdused  to  stay  proceedmgs  in  the  aotiofa^  pen^ 

(1)  Mowbray v,F7emngf\lE95tf  S.  note  (a).    Nelson  v.  Gar/orth, 

1^8>  lEsp.  221. 

(8)  Ante,  p.  884.  (5)  Ford  t.   MaxweU^  SfLB. 

(5)  Bridget  v.  Francu^  Peake,  1 .  589.  1  Esp.  420. 
(4)  Ibid.  Jones  ?.  PricCi  Peake, 
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by  oMd 
ogaUutm 

order  for 
tazatioii* 


Attorney 
cannot  me 
for  busi- 
nestdone 
entirely  by 
his  clerk. 


When  an 
attoraey 
recoven  a 
verdicty 
Court  will 
not  stay 

JMllMtO 

iia?e  the 
hiUtned. 


saying  timt  thqr  coiiM  not  piev«nt  K  pv^  fitm  |mnn^ 
remedy  to  whidi  he  was  entitled  by  law,  mlaK  m  soddog 
he  incurred  a  contempt  of  that  particnkr  eoDit;  nd  dal 
it  was  for  the  Court  of  Km^s  Bench  to  enferoe  didrivm 
order.(l)  In  such  a  caae^  however,  the  atlBBi^  ivs^ 
risk  of  being  committed  for  a  contempt  by  the  Court  vUdi 
makes  the  order  for  taxation.  But  after  tfaeacfasf  loacslHi 
of  the  bill,  there  is  then  no  objection  to  the  attoniej  nain- 
taining  an  action  far  the  sam  awarded  by  the  Mastor, 
though  pending  an  application  to  the  Coortfer  the  ooKsof 
the  taxatiim.  (2) 

Where  an  attorney  carried  on  bosiness  (at  a  tovnn- 
mote  from  his  own  residence)  by  a  derk,  whom  he  psil  bj 
a  proportion  of  the  profits,—- it  was  hdd  that  kecsildiKt 
recover  in  an  acUon  for  bufioess  done  fay  such  deik  fan 
client,  who  never  saw  or  [knew  tbe  attomcy,  norenrlail 
the  benefit  of  his  judgment.  (S) 

Aft^  an  attorney  had  brought  an  action  and  reeovcndi 
▼erdict  for  the  amount  of  his  bill,  die  Court  rdandtsaw 
the  postea  in  die  hands  of  the  assodate^  for  die  poipoBedf 
having  the  bill  referred  for  taxation  and  the  postaiadonri 
according  to  the  oBocahir^^  notwithstanding  the  jai;  tf* 
pressly  found  <^  a  verdict  for  the  plaintiff  for  the  waaati^ 
the  biU,  subject  to  taxation ;"  and  the  Court  even  Hmkugti 
a  rule  nisi  which  bad  been  obtained  for  this  puiposi^  wiik 
costs;  the  practice  being  inflexible^  that  the  bill  cmaot  be 
taxed  ajier  verdid.  (4) 


done 
indi< 


SoBdtor  With  respect  to  smts  in  eqtdhf  by  a  solicitor  fixr  hk 
^^^If "  costs,  it  has  been  decided  that  such  a  suit  may  be  eo- 
boaneis  tertained,  if  for  business  done  in  the  coart  where  it  is 
brought;  and  where  the  business  is  done  in  anothycooiti 
that  a  bill  in  equity  will  also  lie,  if  the  business  relate  ui 
another  demand,  which  the  plaintiff  makes  in  the  oomt  of 

(IJ  SUveniim  v.  WaUom^  lB.ft  (3)  Hopkinm  v.  SmiA,  iSai 

p.  365.  15. 

(8)  HewUt  V.  BelioU^  SB.&A.  (4)  HmriU  r.  Fermdiy,  7^*- 

745.  S34. ;  and  tee  aafce^  ssa 


coiut 
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equity.  (1)    In  a  judgment  also  delivered  by  Lord  Eldon,  Actions 
on  a  bill  filed  by  a  clerk  in  coort  agunst  a  solicitor,  he  ^^^ 

observed,  that  it  did  not  follow  because  an  officer  of  the    ^ 

court  had  a  legal  right,  he  might  not  also  sue  in  his  own 
court;  and  that  the  question  depended  in  some  degree 
upon  the  usage  imd  inherent  jurisdiction  of  the  Court  to 
compel  its  officers  to  do  justice  to  each  other,  particularly 
in  the  matter  of  fees.  (2)     But  where  a  bill  was  filed  by  an  Mth  his 
executrix  of  an  attorney,  to  be  paid  the  amount  of  the  executor, 
testatoi^s  demand  for  business  done  both  as  an  attorney 
and  solicitor  fat  the  defendant,  and  the  bill  was  demurred 
to, — Lord  Hardwicke,  in  this  case,    allowed  the  de- 
murrer. (S) 


Section  V. 

Of  his  lAabilihffoT  Miscanductf  and  herein  of  his  general 

LdabiUiy, 

An  attorney  or  solicitor  is  Uable  to   be  punished  for  Solicitor 

any  misconduct  in  a  summary  way  by  the  Court,  of  which  ""JW'PP^^'y 

le  is  an  attorney  or  solicitor;  —  on  the  principle,  that  name,liow 

jvery  Court  is  entitled  to  claim  a  necessary  control  over  P^"'**^- 

he  conduct  of  its  own  officers.  (4)     If  a  solicitor,  there- 

?re,  lends  his  name  to  a  person  forbid  by  the  Lord  Chan- 

ellor  to  take  out  a  commission,  he  will  be  struck  off  the  roll 

>r  that  reason  alone.  And  Lord  Eldon,  upon  one  occasion, 

lid  he  would  in  such  a  case  go  further ;  and  that  when- 

er  a  case  of  that  nature  should  be  brought  forward,  he 

:>uld  direct  the  Attorney-General  to  prosecute  for  a  con- 

iracy,(5)     So,  in  a  case  where  two  solicitors  were  guilty  Suing  out 

a  fraudu- 

1)  I^ard  Ranelagh  v.  ThomhiUy    A.  257.    Ex  parte  fUher,  1  Chitt. 
ern.  203,  694.     Rex  v.  Bach,  9  Pri.  549. 

2)  barker  Y.  Dade,  6  Yes. 68 1 . ;        (5)  6  Ves.  2. ;  and  see  In  re  Jac^- 
see  the  cases  cited  in  argument,    son  and  Wood,  1  B.  &  C.  270.  But 

.y  and  ante,  870.  an  agreement  by  an  attorney  to 

>)  I^arry  v.  Owen,  Ambl.  109.    pay  a  share  of  the  profits  of  his 
ic.  740.  business  to  another  person  who  is 

')  Ex  parte  Prankerd,  3  B.  &    not  an  attorney,  is  not  illegal,  Can-' 

dler  V.  Candler,  1  Jacob,  270. 
S  M 
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of  gross  miscondact  in  suiog  oat  a  friidalf  t  c^mioiBrin^ 

T!l Lord  TbQrIow  orderod  the  solicilois  to  be  ooawnkteH,  aai 

lent  com-   deprived  one  of  them  of  hm  offioe  <it  a  Master  Eitn> 

mission.      Qip^jimy^  in  Chancery ; — and  foitber  ordered*  that  ihej  nd 

other  parties  ooneenMd  should  pigr  the  ooeto*  as  between 

attorney  and  client.  (1)    And  where  the  solicitor  mdera 

commission  took  upon  hims^  Kkewiae  the  aevenl  iacoih 

sistent  characters  of  banker,  comnussioner,  and  ass^gnee^ 

Lord  Eldon  ordered  that  he  should  never  be  permitted  to 

take  out  another  commission*  (2) 

Applica-         An  application  to  remove  a  scdicitor  from  b«g  or  ad- 

tion  to       iog  as  a  Master  Extraordinary  of  the  Court  of  Chaaoeij, 

must  be      and  to  strike  him  off  the  roll  of  such  court,  (thoi|^  k  nay 

addressed    \^  properly  made  by  reason  of  his  conduct  in  a  matter  of 

neraljurit'  bankruptcy,)  should  not  be  made  in  the  baninfiq^  bat 

<Uciiono£    should  be  addressed  to  the  fiioieral  jurisdiction  of  ^ 

the  Court.   ^     ^  ,«x  o  ^ 

Court  (3) 
Solicitor         Where  a  solicitor  attested  a  petition   in  bankmplcy 
nablefor     whilst  in  prison,  and  it  was  contended  that  the  pedtioii 
attesting     ^^3  void  under  the  statute  of  the  12  G.  2.  c  13.  s.9^  (whidi 
wmkt  in     niakes  void  any  process  sued  out  in  any  court  of  law  or 
prison.        equity  by  an  attorney  or  solicitor  in  prison,  and  renders 
him  also  liable  to  be  struck  off  the  rolls,  and  incapacitated 
from  acting  as  an  attorney  in  future;) — it  was  held,  that  so 
highly  penal  an  enactment  must  be  construed  stricdy ;  aad 
that  in  this  case  the  statute  did  not  apply;  for  that  a 
petition  in  bankruptcy  is  not,  strictly  speaking  a  proceed- 
ing either  in  law  or  equity.  (4) 
Where  In  many  cases  the  solicitor,  when  guilty  of  miscondaa, 

with  costs  will  be  ordered  to  pca^  the  costs  of  the  proceeding  in  which  be 
in  bank-  has  misconducted  himself,  or  of  the  application  made  to 
^^  ^^'        the  Court  complaining  of  his  conduct ;  —  as  where  be  ob- 

scription     tains  the  docket  (contrary  to  the  general  order)  by  aifibe  dt- 

ofcommis- 

(1)  Ex  parte  Thorpe  I  Ves.  jun.  (5)  Ex  parte  Lowe^  l  G.ft  X  T^ 

394.;  and  see  Ex  parte  Conway^  (4)  Ex  part^  Tka&ytim^  I  G^^ 

15  Ves.  62.  J.  308. 

(8)  Ex  parte  Edwards^  6  Ves.  4. 


cominis- 
sion. 


seriftbm  of  the  cdmini^miers  in  ft  cdtttitiy  eomniilision.  (1)  iMUUy, 
So  where  a  so^hor  struck  a  second  docket  against  a  bank-  ^^' 
ropt^  merely  on  the  grotind  of  a  variation  in  Ae  spelling  of  Strtklng 
the  banknipt's  name,  though  knowing  ?t  to  be  the  same  ^P^ond^'^ 
person, — Lord  Eldon  ordered  the  second  commission  to  docket. 
be  superseded  at  the  costs  of  the  solicitor.  (2)     And  where  Concerted 
he  is  implicated  in  suing  out  a  concerted  commisiion^  he  will 
be  jointly  liable  with  the  petitioning  creditor  and  the  bank- 
rupt ibr  the  costs  of  superseding  it.  (3)     In  like  manner,  Neglect  to 
where  a  solicitor  was  employed  by  a  bankrupt  to  procure  obtain 
bis  certifieate,  and  be  neglected  to  obtain  the  signatures  of  gfoners' 
the  commissioners,  though  it  had  long  before  been  signed  signatures 
by  the  proper  number  of  creditors,  —  he  was  ordered  to  ^^^^ 
ddiyer  up  the  certificate  and  affidavits  to  the  bankrupt, 
and  to  pflQT  the  ax^  of  the  application.  (4)     So,  where  the  Presenting 
sdiidtor  of  a  bankrupt  presented  an  unnecessary  petition,  ^"  """^' 

cesssTv 

he  was  ordered  to  pay  405.  costs  to  the  respondent  (5) ;  petition. 
and  whenever  a  petition  is  wholly  nnfounded,  he  will  in  that 
case  be  liable  to  pay  the  whole  costs  of  the  application.  (6) 
Where,  also,  in  an  affidavit  of  service  of  a  petition,  the  Reciting 
whole  petition  was  recited  verbatim,  with  a  view  to  enhance  P®'*"®."* 

•  ,  ,  ,  verbatim 

the  expense,  Lord  Hardwicke '  ordered  the  solicitor  who  in  affidavit 
drew  it  to  pay  the  costs  out  of  his  own  pocket.  (7)     So  o^  service. 
when  he  mak»  an  affidavit  in  support  of  a  petition,  which  gcandafous 
contains    irrelevant  and    scandalous   matter,    the    Court  affidavit. 
will  order  it  to  be  taken  oiF  the  file,  and  will  direct  the 
solicitor  to  pay  all  costs  as  between  solicitor  and  client.  (8) 
If  a  solicitor,  also,  refuses  to  deliver  up  the  proceedings  to  Refusing 
the  assignees,  and  drives  them  to  an  application  to  the  Lord  ^^  deliver 
Chancellor  to  obtain  them,  costs  will  always  in  such  a  case  proceed- 
be  given  against  him.  (9)  mg^* 

(1)  ExparteConii^oy,  13Ves.62.        (6)  Ex  parte  CuMert,   1  Mad. 
Ex  parte  Arrowtmith,  14  Ves.  209.    78.  80. 

(2)  Ex  parte  Ward,  1  Rose,  314.        (7)  Ex  parte  Stnithy  1  Atk.  139. 
(5)  Ex  parte  Green,  iG.&J.SS.        (8)  Ex  parte  Smpton,  15  Ves. 

15x  parte  Prouer,  Buck,  77.  476. 

(4)  Ex  parte  Houghton,  lG.&  (9)  Ex  parte /]riQrrcfy,l  Rose,  595. 
J,  1 4.  Ex  parte  TUley,  2  Rose,  83. 

(5)  Buck,  315. 
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XmM%,        la  general^  liowever,  a  sdticilor  is  not  AugaUt^ 
^'  costs  unless  be  be  guilty  of  such  an  abnae  16  ■monls  tot 

Wbennot  oontempl(l};  and  thongb,  upon  superseding  a  frasUot 
^A^rg^e  commission  of  bankrupt,  the  soycitor  was  Augd  «ii 
costs  as  well  as  the  other  parties,  yet  he  was  hdd  soi 
chaigeable  with  the  costs  of  a  criminal  prosecadnn  wiafc 
was  not  under  a  direction  in  bankruptgrt  and  in  wbkkk 
was  not  a  de&ndant  (2) 

Wben  With  respect  to  the  general  liabili^  of  an  attamrff 

¥d2b^cosu   solicitor  to  pay  costs  in  oiier  proceedings  at  lav  al  a 

ID  othtr      equity,  —  it  has  been  determined  in  many  GHes(S]^  ik 

^[^   '      where  any  party  to  an  action  or  suit  has  been  obliged  a 

pay  costs,  or  has  incurred  the  liability  to  pay  thoa  tknaik 

the  gross  n^ligence,  ignorance,  or  misbehatioar  cf  b 

attorney,  the  Court  will  (upcm  motion)  order  the  sttonni 

in  tlie  one  case,  to  pay  the  costs  instead  of  Us  cfiot- 

and  in  the  other  case,  to  rdmburse  the  diest  die  cea 

which  he  has  paid. 

But  besides  this  summary  liability  as  to  costs^  aa  lUnv 
is  also  liable  to  his  client  in  an  adian  Jar  damaga,  bts; 
loss  or  injury  sustained  for  his  misconduct.  TIhb»  «^ 
a  party  is  nonsuited  in  an  action,  from  the  csase  bear 
called  on  without  the  attorney  ascertaining  whether  or  act 
a  material  witness  for  the  plaintiff  had  arrived,  he  b  a- 
swerable  to  the  party  in  an  action  upon  tbeaatk^ 
mages.(4)    So,  if  he  pays  into  his  own  bankeistheitfr 


(1)  Ex  parte  JTfyiMKMf,  loWcK  Saj.sil.   9BLS54. 

67.  Hawkhuy  S  Banes,  33«L  i^ 

(8)  Ex  parte ilmwmmtt,  l4Ves.  v.  Mmndem^  loEa^sr.;e^«' 

S09.  HuUock,  4S5.  et  «%  vhn  c« 

(3^,  1  P.  Wms.  593.     Fowke  T.  of  the  authorities  ire  co^s^ 

Horabm,  2  Barnes,  5.     WkUe  t.  Wrigkt  t.    (^ttie,  3  Mtfi^.  :i 

fVoikington^  1  Barnes,  302.    Arden  Itobmtom  t.  Einm,  5  B.& ^  <; 

V.  LamUy,  l6ames,l?7.    Lamh  J^ojfr  t.  JPi^efr,  4  Tatf.  I»  • -^ 

r.Goodenough,2Bajmes^290.Mae-'  Rmtfigmy  t.  P^d^  jTos-^^ 

donald  ?.    Gunter^   1  Banies,  242.  Qariee  t.  'G^otimb,  3Tbs£-*-' 

Cave  T.  Aaron^  5Wils.33.    1  Bl.  Gr^grs  y.  frUfr,4Tatf-«^*' 
376.     Fereuson  v.  Mackreth,  4T.        (4)  Reeee  y.  t^^  *B  4^ 

R.  37 1 .  n.  (6).    AUtmton  v.  Burton^  SOS. 
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of  his  dienty  mixing  it  with  fats  own,  and  the  bankers  be^  lAM^y 
oome  bankrapt,  the  attorney  is  in  this  case  liable  to  make  ^* 
good  the  loss  to  his  client  (1)    In  lilce  manner,  where  an  Wh^>^ 
attorney  lends  his  clients  money  upon  security,  which  even-  ^j^Q^r 
tually  &ils  through  his  n^ligence,  he  is  liable  to  make  good  damages. 
the  loss ;  -^  and  this  in  one  case,  where  there  was  even  an 
acquiescence  in  the  loss  for  twenty*five  years,  and  a  settle- 
ment and  discharge  of  his  account,  the  attorney  having 
concealed  from  the  client  the  real  state  of  the  transaction, 
and  having  omitted  to  communicate  the  insolvent  state 
of  the  parties  with  whom  he  had  dealt  on  his  client's  be* 
half.  (2)     So^   also>    where  an  attorney  (who  was  em-* 
fdoyed  by  a  vendee  to  inspect  the  title  to  an  estate) 
omitted  to  lay  before  counsel  for  his  opinion  a  stippie* 
mentary  abstract  of  the  vendor's  title,  (which  was  delivered 
to  him  by  the  vendor's  solicitor  after  the  principal  ab- 
stract -r  and  which  second  abstract  would  have  induced  the 
Gonnaei  to  give  an  opinion  against  the  title,  instead  of  in 
fiivor  of  it)  —  by  which  neglect  the  vendee  was  obliged  to 
pay  a  sum  of  money  to  a  devisee  in  remainder  of  the  estate, 
in  order  to  confirm  his  own  title  to  it,  after  the  execution 
of  the  conveyance  from  the  vendor;  —  the  attorney,  under 
these  circumstances,  was  held  liable  to  an  action  by  the 
vendee  for  damages  occasioned  by  his  negligence.  (3)    But  When  not 
there  must  be  either  crassa  negligentia^  or  lata  culpa,  in  the  1^^1^« 
conduct  of  an  attorney,  to  render  him  liable  to  an  action 
for  damages.  Therefore  a  mere  mistake  in  a  point  of  prac- 
tice will  not  subject  him  to  such  an  action,  and  more  espe- 
cially where  the  point  is  doubtful,  and  the  meaning  of  the 
Tule  of  Court,  on  which  it  is  founded,  is  obscure.  (4) 

Where  a  penal  action  was  brought  against  a  defendant.  Fatal  van- 

on  the  2  G.  2.  c.  2S.,  for  acting  as  a  solicitor  in  the  Court  of  ^^  '^  > 

penal 

(1)  Robnuon  v.  Ward^  1  Ryan  &  (4)  Lmdler  v.  ElUoUy  3  B.  &  C. 

JA,  374.  738.;  and  see  Pitt  v.  Yalden^  4  Burr. 

(9)  Macdonald  v.    Macdonaldy  90eo.  Baikiev.ChandleiMy^Ctanp. 

]Bligh,S15.  IT.     Ru»$ea  ▼.  Palmer^   S  Wils. 

(a)  Jrewn  v.  Pearmant  3  B.  &C.  3t5. 
^799. 
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LkMS^     Chancery i  viz*  la  tbn  mutter  oC  T.  S^  a.  bapknptt  th»  do- 

^^'  fendaut  not  being  a  M>lifiit|ir  of  ttie  said  C(Miit:^-**-»lthe 

actiop        proof  adduced  was,  that  the  d^fendaoi  bad  been  roninltrdj 

i^oey!'   and  was  instrumental  in  the  multer  of  a  patilioB  tm^Btrnk- 

n^lof  to  the  Lord  ChaocaUof  Iqr  the  croditara  of  T.  &;~ 

the  plaintiff  was  nonsuitad,  on  the  ground  tfaat  pioceefiBgs 

in.  Bankruptcy  are  not  proceedings  in  Ghancaa^  (1) 

Attoroev         An  attom^  maj  also  make  himsdf  penooaUy  Msbk 

may  noake  fj^g^  ]^  ^^^  undertaking  —  ofi  from  dealing  with  a  putf 

personally  io  the  nature  of  a  principalf  so  as  to  induce  snok  psctj 

liable.         ^  g|y^  hjiQ  credit  instead  of  his  employer^  though  the  be- 

siness  (at  the  time  of  its  being  transacted)  is  known  to  be 

for  the  benefit  of  bis  employer;  and  the  question  in  such 

a  casC)  to  whom  the  credit  is  given,  is  a  proper  qnestioa  fv 

the  jury  to  determine.  (2)     So,  where  the  soUcttois  of  die 

assignees  of  a  bankrupt^  whose  lands  were  distrained  ix 

rent,  gave  the  following  written  undertaking:  **  We,  as  a>- 

^  iicitors  to  the  assignees,  undertake  to  pay  to  the  landlord 

^  his  rent,  provided  it  do  not  exceed  die  value  of  the 

^  effects  distrained,"  —  it  was  held,  that  the  solidton 

rendered   themselves  pensonaliy  liable  for    the  rant  (S) 

Where  also  the  attomies  for  the  plaintiff  and  ddendaot 

(in  a  cause  which  was   ready  for  trial)  entered  into  sd 

agreement^  whereby  they  perstmalfy  undertook   diat  the 

record  should  be  withdrawn,  that  certain  things  should 

be  done  by  the  plaintiff  and  ddendant,  and   that  oosts 

should  be  taxed  for  the  defendant  in  a  particular,  mamiff, 

—  it  was  held  in  this  case^  that  the  attorney  for  the  plaiotif 

was  personally  bound-  to  pay  the  costs  when  taxed  in  At 

mode  specified  (4),  and  was  liable  to  an  action  for  dien. 

An  attorney  is  bound,  also,  by  the  declaration  or  admis^* 

made  by  his  clerk,   in  the  course  of  any  business  wlifcli 

the  latter  is  authoriied  to  transact,  in  the  same  way  as 

(1)  Ford  v.  JVM,  5B,dtB.S4l.        (s)  BmrpeU  v.  JuMfs,  5B.&A. 

(2)  Scraee  v.    fVkiUimgUm^  ftR     47. 

&C.  11.;  wad  see  Foiter  y.  BMt-        (4)  Amm  v.  CUmghm,  4  R ^ 
lock,  SB,  AC. 398.  C.  ISO. 
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every  principal  is  bound  for  the  acts  of  an  accredited  and 
authorized  agent.  Therefore,  where  the  clerk,  in  attending  \^ 
the  taxation  of  costs  in  an  action  for  his  employer  (the  at- 
torney in  the  cause),  declared,  that  his  master  had  con- 
ducted the  suit  from  motives  of  charity,  and  would  not 
charge  extra  costs,  —  it  was  held,  that  the  attorney  in  this 
case  was  bound  by  such  declaration,  in  an  action  subse- 
quently brought  against  him  to  recover  the  amount  of  da- 
mages, which  had  been  received  by  him  in  the  former 
action.  (1) 

(1)  Aihboum  v.  Price,  1  Dow.  &R.  48. 
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Abatement  ;  and  see  "*  DeMr    "*  Demite  of  Cri 

a  commission  does  not  abate  suits  pending,  124. 
ABROAD,  REMAINING,  47. ;  and  see  ••  Jrf  o^  BanJmtpicyr  2. 

,  PROPERTY ;  and  see  "  Aisignmeni^  4. 

ABSENTING  HIMSELF,  51.;  and  see  «  Act  of  Banknatcy!*  4. 
ACX^EPTANCE ;  and  see  «  BUU  of  Exchanger 

exchange  of,  before  due,  not  a  good  petitioning  creditor's  debt.  97. 
ACCEPTOR.    See '*  Bills  of  Exchanger 
ACCOMMODATION  BILL,  97.;  and  see  «  Bills  of  Exchanged 

proof  on,  255. 
ACCOUNTS, 

mode  of  balancing,  725. 

order  for  taking  distinct  accounts  under  a  joint  commission,  152.  647. 652. 

audit  of  assignees',  326.  498. 

bankrupt  destroying  or  falsifying  renders  certificate  void,  594. 

merely  being  m  a  slovenly  state,  no  ground  for  staying  it,  584. 
ACT  OF  BANKRUPTCY. 
Naiure  and  Effect  of  40. 
must  not  be  of  Ions  standing,  t^ 
must  be  committea  during  or  subsequent  to  trading,  i5. 
during  the  existence  of  a  debt,  ih, 
in  England,  41. 
before  commission  is  sealed,  ib, 

by  every  partner,  when  the  commission  b  a  joint  one,  ib. 
cannot  be  by  inference  or  implication,  ib, 
cannot  be  purged,  ib, 
must  not  be  concerted,  42. 

but  parties  and  privi^  estopped,  ib, 
what  concerted  act  not  invalid,  i6. 
Emaneratioji  of  the  several  Acts  of  Bankruptcy^  4S. 
those  made  up  of  action  and  intent,  ib, 
where  the  intent  is  immaterial,  44. 
1.  Departing  the  Realm,  45. 
slight  evidence  of  intention  sufficient  when  actual  delay,  ib, 
when  intention  to  delay  inferred,  ib, 
when  motive  collected  from  letters,  46. 
leaving  England  for  Ireland,  a  sufficient  departure,  ib. 
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ACT  OF  BANKRUPTCY— ifOfi<m««f. 
Departing  the  Realm. 
not  an  act  of  bankruptcy,  where  a  bomAJide  intention  to  retnm,  A%, 
or  goin^  for  a  laudable  purpose,  ib, 
or  previously  advertising  an  intendon  to  go  abroad,  ib. 
aUth',  wnen  fear  of  arrest  co-operates  with  the  landaUe  motive^  47. 
S.  Being  out  of  the  Realm^  and  remaining  abroad^  ib. 
how  intention  to  be  collected,  ib* 
staying  an  unreasonable  time,  t5. 
leaving  no  funds  for  payment  of  debts,  ib. 

5.  Departing  from  Dufemng-houie,  48. 
departure  must  be  voluntary  ib, 
when  intention  to  delay  interred,  48. 

if  intention  dear,  no  actual  delay  necessary,  ib. 
distance  of  the  departure,  or  time  of  absence,  immaterial,  t6» 
departure  under  a  grotmdlett/ear  of  being  arrested,  ib, 
where  the  departure  not  an  act  of  bankruptcy,  50. 
leaving  home  to  recover  a  deb^  ib, 
to  arrange  with  a  creditor,  ib, 

fyr  any  lawful  purpose,  leaving  wood  whert  k«  is  fon^ik 
or  whifn  he  shali  return,  51,, 

notwithstanding  a  creditor  may  he  driiyed,  t^ 
to  avoid  harsh  bngusige;,  ib, 
where  the  object  to  avoid  a  duly,  16. 
4.  OtherwiM  abtentingHmtelf,  51.. 
withdrawing  from  the  usual  place  where  he  is  t9i  be  Ibiwd,,  mfideoki  SS. 
from  a  temporary  abode  at  a  public-house,  ib, 
any  place  where  he  usually  transacts  his  business,  ib. 
a  merchant  from  the  Royal  Exchange,  t&. 
1^  proprietor  from  hjs  theatre,  ib. 
concealing  himself  in  a  friend's  house,  tft« 
not  an  act  of  bankruptcy  where  absence  concerted,  i^. 

not  a  ipere  breach  of  ensagement,  without  an  intent  to  delay,  55. 
ofit^,  directing  servant  to  maxe  an  excuse  to  cieditort^  ib, 

6.  Spinning  to  keep  Home,  55, 

as  to  necessity  of  denial  to  a  creditor,  ib, 
must  be  by  previoMM  directions,  54, 
to  a  crecfitor  whose  debt  is  duc^  ib, 
need  not  be  to  the  creditor  himself,  55. 
to  a  tax-gatherer  sufficient,  t^. 
to  collector  of  church-rato,  ib, 

immaterial  whedier  creditor  calls  for  payment  or  satisftctxon,  i&. 
insufficient,  if  creditor  calls  on  other  business,  ib. 

to  a  baitifl^  to  avoid  the  execudoa  of  a  bail  bond,  56. 
to  persons  whom  the  servant  believed  creditors,  i6» 
where  creditor  does  not  ask  to  see  die  bankrupt  ib. 
as  to  bankrupt  bang  seen  when  denied,  ib, 
ne^  not  be  at  the  party's  oum  dwelUxi&JiAUflei  ib, 
when  once  a  creditor  deniec^  period  of  delay  immjitinial,  57. 
where  intention  was  to  be  denied  to  a  difierent  creditor,  58. 
cafMiUe  of  bdng  exphiined  by  circumstanceB,  s^. 

as  being  engaged  with  company  or  business,  &c.,  ib, 

creditor  calling  on  a  Sunday,  tb, 

but  not  after  mving  general  ordert  to  be  denied,  iB. 
where  demal  by  wue,  as  to  proving  the  fact,  ib. 


ACT  OP  BANKRUPTCY — conHmte^ 
Beginning  io  keep  House, 
denial  not  the  only  evidence  of  keeping  houBe,  59. 
keeping  bed-chamber,  with  directiont  to  deny,  H, 
retiring  to  a  secluded  parlour,  ii. 
debamng  all  access  to  the  house,  ib. 
otherwise,  secluding  hisnaelf,  60. 
as  to  a  banker  stopping  payment,  H^, 
as  to  evidence  of  mtenUon,  ib, 

6.  Suffering  himself  to  be  arreiiedfor  a  Debt  not  due,  61. 

7.  Yielding  htmieff^  to  Prison,  ib. 

surrender  in  dischai^  of  bail,  not  an  act  of  bankruptcy,  ib, 

8.  Suffering  himself  to  be  outlawed^  ib. 
outlawry  in  Irehuid  not  suffideiU,  ikm 

must  be  with  intent  to  defeat  or  delay  creditors,  id 

as  to  effect  of  reversal  of  outlawi^  before  commissioo,  68* 

9.  Procuring  himself  to  be  arrested,  ib^ 

10.  Procuring  his  Goods,  Sfc,  to  be  attacked,  sequestered,  or  takem  t»  exe» 
cution,  ib. 

attachment  for  mere  default  or  laches  not  within  the  act,  65. 

nor  a  sequestration  of  tithes  for  not  repairing  a  chancel,  ib, 

nor  clandesdnely  conveying  hia  goods  away  tp  i^void  an  exectttipn„i6i^ 

11.  Making  anufrauMent  Orant  or  Conoeyance,  63., 
must  be  by  Jeed,  ib. 

two  species  o£  conveyances  within  the  staliute,  t6* 

1st,  tnose  void  at  common  law;  9dly^  those  void  itnder  the  baaknipt 

law,  64. 
as  to  conveyances  void  at  law,  ib, 
as  to  those  void  under  the  bankrupt  law,  ib. 
former  doctrine  as  to  such  convOTanoes,  65» 
cUstinction  between  present  and  former  enactment,  ib, 
Ist,  where  the  conveyance  is  of  otf  the  effects,  66. 

immaterial  whether  to  secune  a  pnesent  deb^  or  to  indemnify  a 

surety,  67» 
as  to  exclusion  of  one  creditor,  or  of  part  of  the  effects,  6B. 
where  for  the  benefit  of  all  the  creditors,  not  an  act  of  bank* 

n^tcy  unless  commissioa  issues  within  six  months,  ib, 
not,  if  off  the  creditors  assent;  69. 
as  to  a  conditional  ass^mant,  70. 
where  one  partner  omits  to  execute  assignment,  ib. 
when  drawn  up  contrary  to  instructions,  ib. 
where  made  in  India,  ib, 
3d)  where  assignment  of  only  par^  of  the  effects,  71. 

only  fraudulent  when  in  contemplation  of  bankruptcy^  ib* 
cases  where  such  a  deed  held  fijauduJent,  ib, 
as  to  marriage  settlement,  75. 
cases  where  assignment  held  not  fhuidulentp  ib, 
grant  or  oonv^ance  must  be  6jf  a  bankrupt,  not  to  him,  74. 
as  to  parol  evidence  of  it,  75. 

12.  Making  any  fraudulent  Surrender  of  his  Copyhold  Lasids^  ib. 

19.  Making  any  fraudulent  Gift,  DeUoery,  or  Transfer  (^  amy  of  his  Goods 

or  Chattels,  ib. 
14.  Lying  m  Prison  for  twenty-one  Days,  76. 
arrest  must  be  lawful  in  its  inception,  77« 
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ACT  OF  BANKRUPTCY  —  contmued. 
Lying  in  Prison  for  twenty-one  Days, 
must  be  for  a  present  debt,  77. 
not  on  an  equitable  contract,  78. 
for  a  penal^  due  to  the  Crown,  sufficient,  ib. 
relation  of  unprisonment  when  surrender  in  disdMij^  of  bail,  tfu 
period  of  imnrisonnient  must  expire  before  commiflsion,  79. 

but  need  not  before  docket,  ib, 
where  a  party  detained  by  another  cre<Htor,  ib, 
imprisonment  need  not  be  in  a  public  prison,  80. 

must  be  continuous,  ib. 

after  being  committed  on  a  criminal  charge,  ib, 

how  to  be  computed,  ib. 

15.  JSscaping  out  of  prison  or  cuitody,  4^.,  81. 
immaterial  for  what  amount  the  arrest  was  made^  ib, 
escape  must  not  be  by  implication,  ib, 

16.  filing  a  Declaration  of  Insolvency^  8S. 
requisites  of  this  act  of  bankruptcy,  ib, 

when  commission  must  be  sued  out  upon  it,  83. 
when  docket  must  be  struck,  ib, 
not  invalid  for  being  concerted,  ib. 

17.  Fraudulent  Composition  with  PeOHomng  Creditor^  ib. 
difference  between  the  present  and  the  former  law,  ib, 
penalty  on  the  petitiomng  creditor,  84. 

18.  Filing  a  Petition  to  take  the  Benefit  of  the  Insoioeni  Aely  ib# 
reqmsites  of  this  act  of  bankruptcy,  ib, 

19.  As  to  Traders  having  privilege  of  ParHament,  85. 
proceeding  by  summons,  ib. 

as  to  evidence  admissibly  to  prove  this  act  of  bankn^tcy,  fl6. 

creditors  competent  to  a  certain  extent,  86. 

proceeding  under  a  decree  or  order,  ib. 
ACnON, 

against  commissoners,  164. ;  and  see  **  Commissioners,**  S, 

by  and  against  bankrupt,  552.;  and  see  **  Banknpty**  Vl,  **  Commisskmr  ^• 

when  it  will  be  ctirected,  838.;  and  see  "  SmpersedeaaP 
ACTION,  Bight  of 

passes  to  assignees  by  conveyance  of  bankrupt's  fireehold  property,  550. 
so  a  right  to  recover  back  money  lost  at  play,  by  the  asdgnmcDt,  38(' 

but  does  not  pass  unless  assignees  interfere,  i6. 

not  for  a  mere  personal  tort  to  bankrupt,  ib.  741. 

qutgret  whether  for  a  tort  to  bankrupt's  property,  386. 
ACTIONS  AND  SUITS,  by  and  against  Assignees,  7S6. 
I.  Of  Stats  in  Equity,  ib. 

cannot  be  commenced  without  consent  of  creditors,  727. 

creditors  cannot  give  assignees  a  general  power,  787. 

must  be  a  special  consent  for  each  particular  suit,  ib. 

majority  in  value  of  creditors  present  binding,  ib, 

what  defendant  may  plead  when  assignees  sue  without  consent,  ib, 

when  creditors  refuse  to  assent,  who  may  sue,  ib, 

when  consent  not  requinte,  728. 

▲IX  the  assignees  need  not  be  made  plainti£f8»  •&. 

bankrupt  need  not  be  made  a  party  to  the  suit,  ib, 

but  not  a  ground  of  demurrer  if  he  is,  16. 

if  a  discovery  is  prayed,  bankrupt  must  answer,  ib. 
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ACnONS  AND  SUITS— cofi^tifrf. 
Of  SuUt  m  EquUy. 
where  a  biU  of  foredofure  filed  against  a  bankrupt  and  his  assignees, 

7S9. 
bill  not  sustainable  by  a  creditor  after  the  bankruptcy,  tft. 
where  defendants  not  permitted  to  refer  to  thdr  depositions,  to  put  in 

their  answer,  t6. 
death  or  removal  of  assignees  does  not  abate  the  suit,  ib. 
how  assignees  of  one  of  several  partners  may  sue,  790. 
2.  Cf  AcHoru  at  Law,  and  herein  of  Proceedings  agaimt  the  Sheriff,  ib. 
assignees  may  sue  for  debts  in  their  own  names,  ib, 

except  where  a  bond  made  to  a  trustee  in  trust  for  bankrupt,  731. 
one  of  the  assignees  may  make  an  affidavit  to  hold  to  bail,  ib. 
when  they  must  declare  at  assignees,  ib. 

how  assignees  may  declare  on  a  separate  contract  of  one  bankrupt,  i6. 
how  assignees  under  three  separate  commissions  must  be  described,  ib. 
what  is  a  variance  in  thdr  description,  732. 
nonjoinder  of  an  assignee  ground  of  nonsuit,  ib, 
need  not  set  forth  commission  in  declaration,  ib. 
may  sue  in  the  debet  and  deHnet,  ib. 
where  they  may  bring  either  trover  or  assumpsit,  ib. 

distinction  between  these  two  forms  of  action,  733. 

when  they  have  once  elected,  cannot  bring  the  other  action,  ib, 

cannot  treat  the  same  transaction  as  a  contract  and  a  tort,  754. 

where  trover  will  not  lie,  t^. 

where  not  against  vendor  of  goods  for  non-delivery,  735. 

where  trover  will  lie,  ib. 

when  necessary  to  prove  a  demand  and  refusal,  736. 

as  to  admission  of  proceeds  of  goods  in  an  account  stated,  ib. 

as  to  evidence  against  assignees  of  a  joint  act  of  conversion,  737. 

when  assumpsit  will  not  lie  bv  assignees,  ib, 

assumpsit,  though  affirming  the  contract,  does  not  admit  fraud,  ib. 

lies  by  assignees  on  contract  of  bankrupt  after  bankruptcy,  738, 

does  not  lie  when  no  money  actually  received,  ib. 

as  to  counts  for  money  lent  by  plaintiff  lu  assignee,  739. 
mode  of  declaring  in  actions  by  assignees,  ib. 
plea  of  an  action  by  bankrupt  pendms,  bad,  739. 
m  covenant  for  rent,  assignees  not  ob^ged  to  set  forth  their  title,  740. 
debt  on  simple  contract  will  not  lie  by  assignees  against  an  executor,  ib, 
when  a  retainer  may  be  pleaded  to  debt  on  bond,  ib, 
profert  need  not  be  made  by  assignees  in  debt  on  a  specialty,  ib. 
ejectment  bad  on  a  demise  before  the  bargain  and  sale,  ib. 
in  trespass  against  assi^ees,  what  is  not  a  sufficient  defence,  741. 
what  must  be  proved  m  an  action  against  them  for  the  proceeds  of  a  bill 

specifically  appropriated,  ib. 
assignees  cannot  sue  for  a  personal  tort  to  the  bankrupt,  386.  741. 
garnishee  not  liable  to  action  by  assignees  when  money  duly  attached, 

742. 
where  debts  under  40s.  how  assignees  must  sue,  ib. 
assignees  barred  by  statute  of  limitations,  ib. 

need  not  allege  that  defendant  had  notice  of  act  of  bankruptcy,  ib, 
action  not  abated  by  the  death  of  an  assignee,  743. 
when  a  removed  assignee  must  join  in  au  action,  ib, 
but  nonjoinder  in  trover  can  only  be  pleaded  in  abatement,  ib. 
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ACTIONS  AND  SUITS— coii/mii«iL 
Of  AcHont  at  Law,  ^c. 
new  assignee  may  sue  on  a  judgment  recovered  by  fotmer  aMgiiee,  743. 
removed  assignee  liable  to  others  for  money  had  and  received,  A. 
when- an  assignee  not  permitted  to  defend  an  action^tft. 
when  assignees  cannot  sue  for  a  duae  in  adkon^  tk 
as  to  payment  of  money  into  Court  in  actions  by  assignees,  744. 
assignees  not  restrained  A'om  bringing  fresh  action  after  nonsuit,  tk 
where  one  of  several  partners  b^ikrupt,  who  must  be  joined  as  plaia- 
ti£6,  ib» 
trover  not  maintainable  by  assignees,  where  goods  delivered  km 

fde  by  solvent  partner,  so. 
where  assignees  cannot  sue  for  a  jcnnt  debt  and  separate  debt  in 

the  same  action,  745. 
but  this  irregularity  cured  by  verdict,  t6. 

mode  of  d»;daring  by  assignees  where  debt  accrued  betweea  the 
acts  of  bankruptcy  of  the  difibrent  partners,  «6. 
when  assignees  may  maintain  itwoer  agahut  the  Aeriff,  746. 
cannot  have  trespass  before  assignment,  ib, 
may  have  trover  either  against  oie  plaintiff  suing  oat  the  execntioD, 

or  the  vendee  of  the  goods,  {h. 
what  amounts  to  a  cowoerwm  bv  the  sherifi;  747. 
when  sheriff  safe  from  claims  of  assignees,  i6. ;  and  see  *  Skttifr 
5.  Effect  of  the  Bankruptctf  onpretioui  SuUi  and  AcHom,  751. 
tuitM  in  equity  not  absolutely  abated  by  plaintiff's  bankruptcy,  16. 
when  assignees  must  file  a  supplemental  bill,  t^. 
present  practice  when  defencCuit  moves  to  cfismiM  the  bill,  759,  755. 
when  money  ordered  to  be  paid  to  assignees  without  a  supplementsl 

as  to  bills  previously  filed  by  bankrupt  for  an  injunction,  758. 
when  assignees  liable  to  costs  as  defendants  on  a  supplementsl 
bill,  753. 
in  actiom  at  law  defendant  may  plead  the  bankruptqr  ki  bar,  t(. 
when  bankruptcy  no  abatement  of  the  action,  754. 
where  the  parties  were  at  issue  before  the  bankruptcy,  t6. 
safest  course  for  assignees  to  bring  a  fresh  action,  t6. 
after  judgment,  assignees  may  proceed  by  scire  facias,  ib. 
except  where  defendant  brings  a  writ  of  vnar,  755. 
where  assignees  may  take  out  a  sei.  fa.  for  money  levied  after  the 

bankruptcy,  ib, 
where  the  previous  proceedings  by  sei,  fau,  a  firesh  wi .  fa,  need  wJt 

be  taken  out  bv  assignees,  ib. 
fi^ftu  not  amendable  where  defendant  becomes  bankrupt  after  tbe 
execution  of  it  wb 
ADJUDICATION,  114.  138.;'  and  see  <<  Opening  Costrnwriofi." 
a  matter  of  right  in  regard  to  petitioning  creditor,  114. 
as  to  the  proceedings  when  time  for  enlarged,  ISS. 
ADJOURNMENT, 

of  the  choice  of  assignees,  315. 
of  the  bankrupt's  last  examination,  515. 
ADMINISTRATOR.    See  «  Executor." 
ADVERTISEMENT;  and  see  «  Costmmiofi,"  7. 

of  the  party  being  adjudged  a  bankrupt,  121.  141. 
when  it  will  be  suspend^,  i5.  806. 


INDBZ.  911 

ADVOWSON, 

passes  to  assignees^  360* 
AFFIDAVIT;  and  see  <*  Commistion;*  1. 

of  petidoning  creditor  cannot  bie  resworoy  108. 

irregolarity  in^  no  ground  at  law  for  invalidating  commisflioOy  109* 
as  to  statement  of  the  debt,  ib, 

not  evidence  of  debt  in  any  subsequent  prooeedine,  lia 
should  not  be  made  with  precipitancy  as  to  act  of  ^nkniptcy,  aft. 
should  agree  with  the  petition,  ib. 
supplemental  affidavit  when  permitted^  ill. 
when  commissioners  may  make,  in  answer  to  a  petition,  168» 
when  proof  may  be  made  by,  104. 
of  bankrupt  upon  applying  for  his  certificate,  575. 
of  service  of  petition  when  must  be  filed,  590.  841. 
of  the  truth  of  facts  alleged  in  a  petition,  590. 
^neral  order  as  to  filing,  ib. 
m  answer,  when  must  be  filed,  591. 
to  hold  to  bail  may  be  made  hy  one  assignee,  751 . 
of  service  of  petition  for  a  mpertedeat,  884. 
office  copies  of  must  be  taken,  841. 
as  to  filing,  ib. 
when  should  be  sworn,  i&. 

before  whom,  842. 
should  not  be  filed  after  the  petition  day,  ib. 
except  when  in  support  of  a  motion,  ib. 
should  be  pertinent  to  matter  of  petition,  ib. 
when  may  be  amended,  ib. 
when  affidavit  in  reply  may  be  filed,  ib. 
when  receivable  berore  the  Master,  843. 
when  scandalous,  petition  dismissed  with  costs,  855. 
AGENT;  and  see  «  Factor;*  «  Broker,"  "  Banker:* 
when  liable  to  bankruptcy,  26. 

of  attorney  may  prove  and  retain  papers  upon  which  he  has  a  lien,  21 1. 
nature  and  extent  of  his  lien,  872. 
his  bill  may  be  referred  to  be  taxed,  884. 
need  not  deliver  his  bill  to  support  a  right  of  action  upon  it,  895. 
when  sale  of  goods  bj  valid  to  bind  the  principal,  465. 
when  may  sign  a  petition  for  his  principal,  858. 
ALIEN  ENEMY, 

where  he  may  claim  a  debt,  508. 
trading  under  a  licence  may  stop  goods  tn  tramiiu^  461. 
ALLOWANCE, 

to  bankrupt  under  the  commission,  544. ;  and  see  ^  Bamkrupt;*  V.  5. 
of  certificate  by  Lord  Chancellor,  575.;  and  see  "  Certificate;*  5. 
ALUM, 

making  of,  whether  a  trading  or  not,  SI.  56. 
AMEND\fENT, 

when  commission  may  be  amended,  119. 
when  an  affidavit,  845. 
AMENDS, 

when  commissioner  may  tender,  165. 
ANNUITIES, 

former  practice  as  to  proof  of,  227. 
provision  of  the  new  statute,  228. 
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ANNUITIES  —  eonimued. 

creditor  may  prove  for  the  value  of  the  annuity^  228. 
jnode  of  ascertaining  the  value,  ib. 
where  annuity  void,  as  to  proof  of  consideration^  229. 
deposit  of  deeds  for  secunng  annuity  not  within  the  annui^  act,  2Sa 
when  annuities  granted  by  bankrupt  for  inadequate  consideration,  iL 
annuity  creditors  upon  the  same  footing  as  other  creditors,  ib. 
cannot  sue  a  surety  without  previously  proving,  i6. 
nor  the  bankrupt  after  he  has  got  his  certificate,  ib, 
mode  of  proceeding  when  annuity  charged  on  lands,  231. 
engagement  to  pay  annual  interest  cannot  be  proved  as  an  annuity,  &. 
whether  arrears  subsequent  to  the  commission  may  be  proved,  i6. 
how  a  surety  may  discharge  liimself,  ib, 

when  he  may  stand  in  the  place  of  the  annuitant,  232. 
entitled  to  credit  for  dividends  received  by  the  annuitant,  ib. 
when  surety  obliged  to  pav  any  deficiency  after  bankrupt  has  got  his 
certificate,  whether  bankrupt  discharged,  ib: 
whether  annuity  limited  to  personal  enjoyment  vests  in  assignees,  591. 
consideration  for  discharged  by  certificate,  608. 
APPEAL, 

'  lies  from  commissioners  to  great  seal,  147.  182.  196. 
petition  of  from  Vice-Chancellor  must  be  signed  by  counsel,  844. 
APPRENTICES, 

former  practice  when  master  became  bankrupt,  213. 
dischar^d  from  indentures  now  by  masters  bankruptcy,  ib. 
proportionate  part  of  premium  to  be  returned,  ib. 
ARBITRATION, 

submission  to  not  revoked  by  a  commission,  124. 
ARMY  AGENT, 

not  liable  to  bankruptcy  as  a  banker,  22. 

assignees  of  bound  to  render  account  of  unclaimed  balances,  496. 
ARMY, 

pay  of  o£Bcer  not  assignable,  359. 
ARREST, 

sufiering  for  a  debt  not  due  an  act  of  bankruptcy,  61.;  and  see  "ir^ 

of  Bankruptcy y^jB. 
so  procuring  himself  to  be  arrested,  62.;  and  see  '*  Act  of  Bankryptty^  9. 
of  witness  attending  commissioners  amounts  to  a  eontempt,  160. 
bankrupt's  privilege  fi'om,  555. ;  and  see  **  Bankrupt^*  V.  1. 

mode  of  proceeding  to  be  discharged  from  betore  certificate,  54S. 
after  certificate,  621. ;  and  see  ^  Certijlcatey*  8. 
privily  of  solicitor  from,  870. 
ASSESSOR.    See*' Taxes.'' 
ASSESSED  TAXES, 

lien  of  the  crown  for,  495. 
ASSIGNEES, 

1.  Of  a  provisional  Assignee,  312. 
when  ma^  be  appointed,  t^. 

object  of  the  appointment,  142.  312. 

if  no  necessity  for,  costs  of  the  assignment  will  not  be  allowed,  315. 

copyholds  should  be  excepted  in  provisional  assignment^  ib, 

2.  Of  the  Choice  of  Assignees,  315. 

must  be  chosen  at  second  meeting,  314. 
by  what  creditors,  ib. 


ASSIGNEES — eoMiued. 
Cftke  Choice  of  Atngneei* 
power  of  rejection  by  commiflrioners,  914. 
three  committdoflers  must  be  present  at  the  choice,  t&. 
ejection  not  to  be  postponed  without  substantial  reason,  ^, 
when  to  be  adjourned  under  the  genera}  order,  515. 
refulflite  qualifications  of  assignee,  16. 

not  necessaiy  that  he  should  be  a  creditor,  tft. 
te  to  creditor  electing  himself  assignee,  516. 
bankrupt  cannot  be  an  assi|paee,  s&. 
when  creditors  may  prove  m  order  to  rote,  i&. 
how  a  eovporation  vote,  517. 
receiver  has  no  right  to  vote,  ib. 

joint  creditors  may  prove  under  a  sepftrate  commission  to  vote^  519. 
grounds  of  application  for  a  new  choice,  ib. 

where  one  of  several  assignees  rejected,  choice  set  aside  altogether,  518. 
whether  bankrupt  may  canvass  for  particular  assignees,  ib, 
assignment  should  be  entered  of  record,  ih, 
3.  Of  ike  Interest  wkick  Auigiieet  take  under  the  AsMgnment^S^O. 
no  interest  6^/ortf  assignment,  ib» 
not  bound  to  take  property  of  donbHul  valae,  ib. 
trust  property  does  not  fiass  to  them,  »ft. 
bound  by  the  same  equities  as  the  bankrupt,  521. 
can  oaly  take  what  bankmpt  conscientiously  entitled  to»  ib, 
where  mterest  in  goods  delivered  vests,  though  bankrupt's  intention 

fraudulent,  ib. 
where  an  assignee  dies  leaving  an  infimt  heir,  S3S. 
A.Ofihe  Nature  ef  their  Tnut,  5S2. 

1 .  0/  their  general  Authority,  JOuty,  and  lAMSiy,  ih. 
bound  to  satisfy  themselves  of  the  validity  of  commission,  5S2. 
if  they  act,  must  consider  it  valid,  S^3, 
powers  vested  in  bankrupt  may  be  executed  by  assignees,  ib, 
authority  limited  to  the  purposes  of  their  trust,  tft. 
power  to  compound  debts,  and  refer  to  arbitration,  524. 
caution  to  be  observed  in  this  respect,  tft. 
to  commence  suits  in  equity,  ib, 
to  call  meetings  of  creditors,  ib, 
operation  of  release  by  one  assignee,  t5. 
wnether  receipt  of  one  assignee  binds  the  other,  i&. 
one  of  several  assignees  may  be  a  petitioning  creditor,  88. ;  and 

execute  the  bond.  111. 
no  right  to  charge  for  business  done  by  themselves  as  acconnt- 
ants,  525. 

or  for  travelling  expences,  ib, 
engadng  in  new  adventures  with  a  solvent  partner,  sft. 
eBlitied  to  custody  of  the  proceedings,  ib, 

and  nomination  of  the  solicitor,  t6. 
when  liable  for  the  acts  of  an  agent,  526. 
only  answerable  for  their  own  acts,  ib. 
bound  to  keep  correct  and  distinct  accounts,  ib. 

to  produce  books,  &c.  when  required  by  the  commfsdoners,  527. 
compelled  to  account  by  petition,  td.  ^ 

dying  before  accounting,  commissioners  considered  as  spedidty  crig» 

ditors,  ib, 
when  bound  by  a  contract  of  the  bankrupt,  528. 
when  liable  for  goods  ordered  by  bankrupt,  ib. 

f  N 


ASSaOmES^  continued. 

O/'^g'n^AMority  Duty,  and  LialHUv  ' 

for  costs  and  witne«e«-  ^L  3^. 

bound  to  contlbrferpenrr^'^^^^ 
bound  to  wbmit  to  «S!?^  °/j'»^  .""^  * 
creditor  c«««,  W/^rS  J"  "'°*°'^*«*«««»  >* 
when  competent  ^Tw'tn^f^oT"  "^''PP^  «^'^-- 

«?<'«  Property,  330  ''°««<w»W  ow<  <&9><>im  f  i 

personally  liable  for  wroneful  sein.r.  ^e 
when  asinees  under  s^i^te  ^"?„:**^P~P^^.* 

estate,  S.  "cparate  comuw^on  iciarinned  « 

bound  to  make aspeedy  sale,35l. 

«  Ln!S!^  w  ^  "^y  P^cub^.  mode,  a 

wh«  this  r^triroM"teiW«>'*- 

bow  ^reJ^h'S^uTdK.S^l'^^^^^  '^*'- 

•nay }4  invested  inZpJ^hi^  o/l'^'t^  '^\„ 
penaltv  on  aenirnoo  ^.  Jjufcnase  ot  exchequer  bilk  SSt. 

&  W4«,  <„,  «^g^,  i^^^,  JVorder  m  to  checks  on  the  fluk, » 

where  two  of  areeassign^banWrA^J"  u-til  »!««.* 

when  certificate  of  banWt^^nT'7*''^  **•''«•»<»* «VP*»''' 
b«jkn,pt  assignee  must  teS«^"*;J^"«'P«'»«t«»i»'''^«*«^' 

Aiord  Chancellor  mar  va^te  itnv  /.«- 

•nd  order  coi2isdSSm^^~f!ff'"'*  '^  Ms«nment,  A 

pound,  for  the  removTof^lS%»r''""'^     ' 
bankrupt  cannot  afon*  peUtionfoffi  1^-     ,  '' 

»ay  be  removed  belbr/assi^™^^  '*"'«'•'.  3«-  • 

s^''oSifi:v':s=2r-H«-  •'•■^ 

liability  of  mn^;!daSe^o^^„"'''*^-.  .     • 

mere  order  for  i^noW^^^o^S^ttaSr*  "^'W^* 
where  asripee  applies  to  be  ^yTiS^"^^  ^fft^SiS. 
what  he  must  state  in  his  affidavit,  a 

^fc«o«r;*a2^'*°a'!'°?4««^twhen,«.  •• , 

ASSIGNl^l^ "**^-    See"^tio«,."    ^     ""ft*        • 

''^  ' V.'vMU'^""'  ""'""  •'•^^^».  AM,  TO  -«i  «  «• 
fcow  to  be  conv«gred  to  assuneeL  ii 
« to  property  in  thTSSTi. 
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ASSIGNMENT — eonimued. 

A8  TO  FBEEHOLD  PBOFERTT,  &C, 

commistioDen  hirve  oilly  a  power,  not  an  estate,  348. 
bargain  and  tale  must  be  enrolled  without  delay,  349. 
does  not  relate  back  to  act  of  bankruptcy,  350. 
operates  upon  estates  only  of  which  bankrupt  actually  possessed,  t5. 

ttoC  upon  fiiture  property,  i6. 
but  passes  a  vested  contingent  interest,  ii. 
and  a  right  of  action,  id. 
lands  not  liable  to  a  statute  or  judgment,  unless  execution  taken  out 

when,  351. 
as  to  lands  of  which  bankrupt  was  sdsed  in  joint-tenancy,  ti. 
as  to  conveyance  of  estates  tail,  352. 

where  remainder-man  in  tail  bfuikrupt,  assignees  take  only  a  base  fee,  ib. 
devise  of  lands  not  revoked  by  bankruptcy,  t5. 
where  an  assignee  dies  leaving  an  infant  heir,  555* 
conveyances  more  than  two  months  before  the  commission  valid,  ib. 
Lord  Chancellor  may  order  bankrupt  to  join  in  any  conveyance,  i(. 
S.  CffCopyhobU,55^. 

3.  Of  Mortgages,  356. 

4.  Of  Offices,  55S. 

5.  Cf  Advoufsons,  360. 
4.  Of  Eeversions,  361. 
7«  Of  Powers,  ib. 

%.Ofa  Possibly,  or  contingent  Interest,  363. 
9.  Of  a  voluntary  Conveyance,  365. 

10.  (yan  executory  or  beneficial  Contract,  367. 

11.  Of  the  Estate' of  the  Wife,  and  Property  setUed  by  the  Bankrupt  vp<m 
his  Wire  and  Children,  370. 

N.  6.  For  the  particulars  under  these  difierent  heads,  see  the  re- 
spective Titles  in  the  Index. 
PartIL  as  it  affects  tbb  fersonal  froferty,  382. 
I,  Of  the  personal  Property  in  general,  ib. 
all  present  and  future  property  before  certificate  passes  to  assignees,  383. 
lott^  ticket  tnming  up  a  prize,  ib. 

property  possessed  by  other  persons  in  trust  for  bankrupt,  ih. 
assignment  exempt  from  stamp  duty,  ib. 

must  be  entered  of  record,  ib. 
stock  may  be  transferred  to  assignees  by  order  of  the  commissioners,  tb. 
where  claimed  by  other  parties,  how  ordered  to  be  transferred,  384. 
assignees  not  entitled  to  any  part  of  the  wearing  apparel,  ib. 
penalty  on  persons  concealing  bankrupt's  effects,  w, 
reward  for  discovering  them,  t6. 
S.  Of  Debts  and  Choses  in  Action,  3%5, 
all  debts  vest  in  the  assignees,  ib. 
a  bond  to  a  trustee  for  uie  bankrupt,  ib, 
a  heriot  or  relief,  ib, 
a  legacy  given  to  bankrupt  before  certificate,  ib, 

except  where  bankrupt  owes  testator  a  larger  sum,  ib. 
a  bill  deposited  by  bankrupt  for  a  specific  purpose,  386. 
a  right  of  action  to  recover  back  money  lost  at  play,  ib. 
or  money  paid  on  a  corrupt  agreement,  ib. 
bot  l^t  of  accbif  doe»  not  pass  unless  assignees  interfere,  ib. 
nor  for  a  mere  personal  tort  to  the  bankrupt,  t6. 

queere,  whether  for  a  tort  to  the  bankrupt's  pjpperiy,  ib, 
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ASSIGNMENT — rofiHmiai. 
0/IMfts  and  Chaet  m  Action. 
money  in  the  hands  of  sheriff  under  an  exectttion  in  tort,  397. 

mode  of  proceedinjc  to  recover  it,  ib* 
remaining  instalments  (n  premium  pa^ble  bj  baukinpt'i  putncr,  S8S. 
eompensation  under  the  West  India  Dock  Act,  tfr. 
assi^ees  have  no  power  to  assign  the  goodhWill  of  baakmpt's  tesiaes, 

so  as  to  bind  him,  tft. 
copyright  of  a  newspaper  passes  to  atsigiiee^  16. 

ftuere  rioht  to  a  newswalk,  J89. 
patent  right  ror  an  invention  passes,  ib, 
so  a  poliey  of  insurance  on  b«ikrupt*8  life^  ib, 
5,  Of  Leases  and  AnwdtUs^  and  of  Forfekure  itp&n  ABenadcm,  590. 

N.  B. — For  particulars  under  this  head,  see  titles^  *  Leme,"  ^h- 
ntdtiesP 

4.  Of  Property  abroad^  599. 
panes  to  assignees,  ib, 

property  in  Irelandy  Scotland,  and  the  Colonies,  tft. 
where  a  creditor  attaching  money  abroad  liable  to  refund,  ib. 
when  not  so  liable,  ib, 

where  the  attachment  complete  before  the  act  of  bankniptcy,^!. 
where  property  duly  recovered  oy  process  of  local  law,  ib. 
as  to  Dank  shares  in  the  French  funds  on  which  a  creditor  Iwl  > 

lien,  ib, 
courts  here  will  favour  the  claim  of  foreign  aisigneei,  408. 

5.  Of  Property  t»  the  Possession^  Order ^  or  Dispositian  sf  tite  Butknfi « 

reputed  Owners  402.     See  "  JReputed  Owner.** 
e.  Of  Property  fruuduientfy  deUnered  in  Contemplaikm  of  Bsatkn^,  ^^ 
and  see  **  Fraudulent  and  voluntary  Conveyance/' 
ToliMitary  delivery  of  property  in  preference  of  a  creditor  void,  iL 
so  a  transfer,  when  insolvent,  to  any  perK>fi  without  eonsidennoB,  44a 
except  transactions  more  than  two  months  before  eomoaaioD,J^ 
or  a  gif^  of  money  to  a  child  for  its  mainteoanee,  iA. 
rtoek  within  the  description  **  goods  and  chattels,"  44i. 
money  advanced  to  a  lessee  to  procure  the  renewal  of  a  lease,  441. 
what  acts  amount  to  a  fraudulent  preference,  442. 
delivery  of  goods  under  a  pretended  i|Ue,  ib. 
or  an  absolute  sale  with  an  intention  to  prefer,  ib. 
where  delivery  not  in  the  usual  course  of  trad^  ib. 

or  the  accustomed  mode  of  dealing  between  the  parties,  443. 

asngnment  of  effects  to  a  creditor,  when  deemed  voluntaiyy  i^. 
when  a  payment,  t^. 
when  not  considered  voluntary,  444. 
where  the  creditor  gives  up  a  lien,  ib. 
payment  of  rent  by  the  bankrupt  to  his  landlord^  i^ 
payment  in  the  regular  course  of  trade  or  dealing  ik 
in  pursuance  of  a  previous  agreement,  445. 
transfer  of  property  on  the  eve  of  bankrup^y,  void,  sA« 

though  appropriation  of  it  previously  eontemplated^  ib. 
aSter,  property  restored  by  bankrupt^  which  he  had  obtataed  aii^  ""^ 
pretences,  446.  , 

or  property  delivered  under  a  dbureat^  or  aa  i[|)|VE«lieQ«OD^  ^  ^ 
process,  t^. 

unless  the  delivery  docs  Aoc  rodom  bnikyapt  ttimtvj^ff^ 
difficulty,  447. 
when  a  voluntary  tnmsfer  good,  ib» 


ASSIGNMENT — <wfi/j»tMf<f. 

Of  Property  fraudulently  d^n^red* 

bankrupt  coDtemplatiflf  tbat  bis  trade  will  cease,  withoul  conteioplat- 

ing  bankruptcy,  448. 
contemplating  merely  an  intended  deed  of  eomp06kion»  t&* 
where  tne  property  is  given  up  at  a  meeting  of  creditors,  ift. 
1.  Of  the  Effect  of  the  A$sigment  upon  Goods  in  transitu,  449. ;  md  see 
**  Steppage  in  transitu" 

8.  Of  Goods  sent,  but  not  accepted;  and  of  Goods  ordered,  but  not^defkwfi 

470. 
goods  once  delivered  by  a  bankrupt  on  a  precedent  conaderalion  do  iM 

pass  by  the  assignment,  ib, 
nor  goods  consigned  to  a  bankrupt  who  declines  to  accept  tiiein,iA. 
as  where  contract  of  sale  is  rescinded  before  goods  arrive,  47 It 
though  the  countermand  not  received  by  the  vendor  until  aftsr  the 
actual  delivery,  ib. 
provided  it  is  made  by  the  bankrupt  before,  ib* 
but  return  of  gooc^  must  be  made  instanter,  472. 

for  after  once  accepted  the  vendor  cannot  afterwards  take  them 

back,  475. 
nor  when  the  sale  is  once  recognized  by  the  vendor,  ib, 
bankrupt  must  have  right  o£ possession  as  well  as  of  property  for  gfftdl 
to  pass,  ib, 
though  part  of  the  price  is  piud,  474. 
or  he  has  advanced  money  on  account  equal  to  the  value,  t6« 
so  goods  not  jbrwarded  or  paid  for  pass  to  assignees  of  the  naBuiao- 
turer,  thou£^  purchaser  has  accepted  generally  for  a  larger  amount, 
475. 
if  acceptance  not  appropriated  to  the  payment  of  the  priee,  •(. 
but  where  it  is,  toe  proper^  passes  to  purchaser  aner  any  act  of 
transfer,  ib, 

9.  Of  Goods  subject  to  a  lAen,  476. ;  and  see  ^  lAen.^* 

10.  Of  the  Effect  of  the  4ssignment  upon  the  Claims  and  Process  of  the 
Crown,  490. ;  and  see  "  Croum  Extent,"    **  Excise," 

ASSIGNMENT  OF  THE  BOND  TO  THE  CHANCELLOR,  154.;  And 
we  "  Commission,"  6. 

of  a  debt  to  a  creditor,  operation  of,  185. 
ASSIGNMENT  FRAUDULENT. 

an  act  of  bankruptcy,  €3, ;  and  see  **  Act  of  Bankruptcy"  11, 
ASSUMPSIT;  and  see  '<  Actions,"  S. 

when  assignees  may  brine  trover  or  assumpsit,  739. 
when  assumpsit  will  not  Tie,  757. 
when  it  vdll,  758. 
ATTACHMENT  FRAUDULENT, 

an  act  of  bankruptcy,  62. ;  and  see  *'  Act  of  Basskruptey"  10. 
ATTACHMENT, 

against  banknipt  for  not  paying  money  into  Court,  where  it  does  not 

detenmae  the  creditor's  election,  191. 
by  joint  creditor  in  Mayor's  Court,  eftct  of  under  a  separaie  oommis- 

ilQB,  635* 
the  like  of  an  attachment  in  the  West  Indies,  654. 
ATTAINDER, 

^oes  no^  prevent  a  cawmissioin  of  bankruptcy,  ss. 
but  prevents  a  bankrupt  from  petitioning,  817. 
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ATTEOTATION, 

of  commissionera'  signatures  to  certificate^  575. 

of  petitioner's  signature  to  a  petition,  568.  8^7.  858.  et  seo.:  nl « 
«'  PeHtumr  ^ 

ATTORNEY.    See  « iSWicitor." 
AUCTION  DUTY, 

does  not  attach  on  sales  of  a  bankrupt's  propertT.  201. 5S2. 
AUDITING  ACCOUNTS,  326. 498.  *-  ^-^^  •^' 

AUDITA  QUERELA, 

when  bankrupt  entitled  to  relief  under,  623. 
AUTHENTICATION, 

of  petition  whether  equivalent  to  atUttoBotu  859. 
AUXILIARY  COMMISSION,  155.;  and  see  <«  Comminmr  5 
AWARD. 

debt  on  will  rapport  a  commission,  91. 
may  be  proved,  335. 

but  not  if  made  after  the  bankroDtcr.  tft. 
AWARDING  COMMISSION.  ^  / 

distinction  between  awarding  and  issuing  eommiaaion,  114^ 

B 
BAIL, 

(Uscharged  by  proof  against  the  principal,  189. 

debt  may  now  be  proved  against,  though  not  fixed  till  after  dwrlMk' 

niptcy,  «87- 
may  prove  debt  agunst  principal,  though  they  do  not  pay  de  debt  t2 
after  the  commission,  29S. 
or  may  stand  in  the  place  of  the  creditor,  if  he  has  proved,  191. 
bankrupt  not  protected  from  arrest  by,  541. 
as  to  enlarsine  time  for  his  surrender  in  discharge  of,  B. 
when  not  Sschar^d  by  the  certificate  of  their  prindpal,  601. 
edUery  if  certificate  allowed  before  they  are  fixed,  ib 
may  in  that  case  apply  for  an  exonereiut,  602. 
when  an  issue  will  be  granted,  i(. 
in  error  not  entitied  to  relief,  i&, 

when  not  dischai^  by  bankrupt's  certificate  under  a  second  eosh 
mission,  t&. 

how  affected  by  bankrupt's  omission  to  plead  his  certificate,  690. 
BAILEE. 

of  goods  for  a  special  and  limited  purpose  not  a  case  of  nutnd  eKdit,7V7. 
BAKER* 

may  be  a  bankrupt,  87. 
BALANCING  ACCOUNTS,  724.;  and  see  «  &*.oC'  7. 
BANK-STOCK.  ^^* 

buying  and  selling  not  a  tracfing,  57. 
BANKER. 

liable  to  bankruptcy,  fifi. 

stopping  payment  does  not  alone  amount  to  an  aet  of  banfantcy,  0. 

commissioo  against  should  be  executed  speedily,  iss. 

proof  on  a  special  agreement  between  two  banldng-honses  at lo^uNp 
of  their  respective  notes^  S6 1 , 

Aori  bittg  do  not  pass  to  his  asagnees,  499. 

when  indorsed  by  the  customer,  aad  dinoaed  oflif  lllelwdurooi- 
tnury  to  good  fiutii,  i6. 
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order  for  delivery  of  against  provisional  assignee,  455. 
Hlls  discounted  with  pass  to  nis  assignees,  t6. 
so  bills  taken  on  exctiange  of  acceptances,  430. 

except  when  consideration  fails,  ib. 
when  bills  paid  in  generally,  must  be  given  up  by  assignees^  i^. 
as  to  his  authority  to  discount,  431. 
when  bills  entered  shorty  must  be  given  up,  t6. 

aUter^  when  paid  in  at  cash,  w, 
but  whatever  way  paid  in,  if  entered  at  bUlt,  do  not  pass,  ib. 

notwithstanding  they  are  indorsed  by  the  customer,  432. 
indorsement  prim&  facie  evidence  of  discount,  ib. 
as  to  right  to  retain  bills  arising  from  a  general^  or  a  limited,  authority  to 

discount,  ib. 
holders  of  outstanding  acceptances  have  no  strict  claim  to  the  short 
bills,  435. 

but  Lord  Chancellor  will  render  their  claim  available,  434. 

except  when,  ib. 
as  to  baluice  of  stock  appropriated  to  answer  a  particular  claim,  455. 
has  a  general  lien  482. 
payments  by,  when  not  protected,  677. 
where  entitled  to  relief  on  a  bill  of  interpleader,  684. 
solicitor  cannot  act  as  banker,  866. 
BANKER'S  NOTES, 

a  good  petitioning  creditor's  debt,  though  bought  in  for  less  than  their 
amount,  90. 

may  be  proved  under  commission,  S62. 
how  proveable  when  bought  up  after  the  bankruptcy  of  the  bankers,  S51. 
BANKER'S  CHECK, 

not  (/i^#^^  evidence  of  a  petitioning  creditor's  debt,  though  paid,  Hod  in 
hands  of  drawer,  90. 
BANKRUPT. 

derivation  of  the  word,  1. 
how  considered  by  the  old  law,  3. 
how  treated  by  the  existing  law,  ib» 
number  of  gtatutes  respecting,  4. 

as  to  power  of  commissioners  over,  148. ;  and  see  "  Ckmmitsioneri"  S. 
I.  DuOet  ofy  and  of  his  Surrender,  507. 
penalty  incurred  by  not  surrendering,  ib, 
when  in  prison,  may  be  brought  before  commissioners,  508. 
Lford  Chancellor  may  enlarge  the  time  for  surrender,  ib, 
may  surrender  before  the  forty-second  day,  509. 
Consequences  of  omission  to  surrender,  ib. 

must  be  wilful  to  render  it  a  felony,  ib. 

when  a  fresh  meeting  will  be  ordered  to  take  surrender,  ib. 

or  commission  superseded  to  prg^ent  a  prosecution,  510. 

when  Lord  Chancellor  will  not  interfere,  ib, 

how  order  for  fresh  meeting  to  be  construed,  511. 
petition  to  enlarge  rime  must  be  supported  by  affidavit,  ib, 
disability  of  bankrupt  before  surrender,  ib. 
must  deliver  up  his  books  and  papers,  513. 
and  attend  assignees  to  make  out  his  accounts,  ib, 

allowance  for  such  attendance,  513. 
in  case  of  default  may  be  committed  by  commisBioiiarsy  ib. 

9  K  4 
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BANKRUPT — cofitmtie<}. 
Duties  eft  and  of  kii  Surrender. 

duty  to  attend  the  commissioners  when  required,  517. 
H,  Of  the  Bemkrupt^t  Examination^  515. 
required  to  discover  all  his  estate  and  efiects^  ib. 
penalty  in  case  of  concealment  or  embezzlement^  514. 
as  to  his  refusal  to  answer  questions,  t&. 
may  be  examined  on  oath  by  commissioners^  •&• 

and  imprisoned  if  he  does  not  fully  answer,  SIS. 
commissioners  may  adjourn  the  examinatiozi,  t^ 
bankrupt  may  inspect  his  books,  &c.  i6. 

must  deliver  in  a  written  statement  of  his  ertate  and  efoti^  51C* 
as  to  power  of  Liord  Chancellor  to  limit  the  ezamiaatioQ,  517. 
as  to  compelling  an  answer  from  bankrupt  which  would  criiuali  m 

prejudice  himself,  150.  517. 
assignees  have  no  power  to  stop  the  eiamination  as  to  certaia  psii^  5l& 
TOl  Of  the  Bakkrupft  Answers^ 

when  eeneral  answers  will  not  be  sufBcient,  519. 

Perrors  case,  ib, 

when  bankrupt  may  answer  **  to  the  best  «f  big  femcinbciDce  ai 

belief,**  520.  • 

a  positive  answer  not  necessarily  a  satisfiurtory  answer,  5SS. 
general  rule  as  to  sufficiency  of  answer,  583. 
as  to  answering  a  question  embodying  a  fact,  5S4. 
GommissionerB   cannot   delegate   their   auj^iority  to  take  bvkniit'i 
answer,  i6. 
IV.  Of  commuting  the  Banihrupt^  and  of  the  Bemedits  for  Us  Duci^ 
both  the  question  and  answer  must  be  specified  in  the  warrant,  aC 
tSie  Court  may  look  at  the  whole  of  the  examination,  596.  53S. 
whether  commissioners  should  be  influenced  bgr  extrinsic  enitBst,ik 
what  b  a  cause  for  commitment,  td. 

what  not,  ib, 
where  there  should  be  a  supplemental  warrant,  5S8. 
where  bankrupt  refuses  to  be  sworn,  i6. 
warrant  should  pursue  the  words  of  the  s^iit?^  i6. 
what  is  a  bad  condudon  of  it,  i6. 

whai  the  proper  one,  589. 
whether  a  commitment  bad  in  |>art  is  bad  m  toto,  t6. 
as  to  time  of  making  the  commitment,  5J0. 
when  answer  of  bankrupt  would  only  tend  to  criminals  hiaiic^  cffi- 

mittal  good,  ib. 
when  bamLTupt  absolutely  refuses  to  answer,  ib. 
bankrupt  may  apply  for  nutndamus  to  commiasiooers  to  be  &rt^ 

examined,  i&. 
remedy  for  his  discharge  by  habeas  corpus,  ib. 

when  notice  shoiud  be  given  of  the  u>pIicatioiii,  531. 

after  issuing  habeas  corpus,  commissioners  may  mikp  a  Mi  *>^ 

rant,  i6. 
when  bankrupt  will  be  discharged,  151.  S3% 
affidavits  in  explanation  of  his  conduct  not  receiviiblc^  jiw 
when  warrant  insufficient  xaform  merelj.  Court  wiU  fttttOK^^ 

except  when,  ib. 
what  are  mere  matters  of  form,  S33. 
when  commissioners  not  liable  for  committing  bankrupt,  & 
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BANKRUPT — wnHnued. 
Of  comTnitting  the  Bankrupt^  ^c, 
what  bankrupt  shoald  do  when    desirous   to   complete   his  examin- 

atiooy  534. 
penalty  on  gaoler  for  8uff*ering  bankrupt  to  escape^  ib, 
V.  0/  Ait  Rights  and  PnvUeges,  535. 

1,  Of  Jot  Fritnlegefrcm  Arrest,  ib. 
for  what  period  so  privileged,  ib. 

when  he  does  not  lose  it  by  refusing  to  surrender,  S56. 
if  in  piison  not  protected  from  subsequent  detainers,  ib, 

but  where  arrest  illegal,  all  detaiAers  bad,  540. 
until  actual  surrender,  privilege  confined  to  going  to  surrender,  ib, 
if  examination  enlarged,  for  what  period  privilege  continues,  537. 
where  bankrupt  attends  without  a  summons^  S3S, 
where  commissioners  adjourn  sine  die,  ib. 
where  time  for  surrender  expired,  but  order  obtained,  ib. 
how  protected  after  surrender,  if  summoned  by  commissiaoeny  559. 

on  attencting  a  petition  for  leave  to  surrender,  ib. 
privileged,  whether  the  debt  is  proveable  or  not,  ib. 

whether  upon  an  attachment  under  an  award  or  a  decree^  ib* 
how  privileged  when  an  action  directed  to  try  the^iaokruptcy,  ib. 
surrender  no  protection  from  being  retaken  after  aa  escape,  540. 
when  privileged  from  arrest  at  suit  of  the  Crown,  ib. 
not  protected  from  being  taken  by  his  bail,  541. 

as  to  enlarging  time  for  surrender  in  dischai^ge  of  his  bail,  ib, 
mode  of  proceraing  to  be  discharged  from  arrest,  548. 

entitled  to  immediate  discharge,  when  in  custody  at  suit  of  a  cre- 
ditor proving,  184.  542. 

or  when  creditor  petitions  to  prove,  543. 

2.  Of  his  Right  to  Maintenance^  543. 

only  entitled  to  it  until  he  passes  hu  exanunalion,  ib. 
not  Justified  in  appropriatmg,  of  his  own  authority,  any  part  of  bis 
effects  for  that  purpose,  544. 
3*  Of  the  Bankrupts  Allowance  under  the  ComvUssion,  544. 
when  he  pays  lOf.  in  the  pound,  5  per  cent.,  ib, 
when  ISs.  6d.,  7/.  lOs.  per  cent.,  ib, 
when  15#.9 10  per  cent.,  ib. 
when  he  does  not  pay  lOi.,  discretionary,  ib. 
whedier  bankrupt  entitled  to  allowance  before  a  final  dividend,  545. 
qwBrey  if  estate  only  just  sufficient  to  pay  10«.  in  the  pound,  ib, 

as  to  refunding  allowance,  when  once  received,  tb. 
must  obtain  his  certificate  before  the  dividend  to  claim  allowance,  546. 
when  the  right  to  the  allowance  vests,  546. 
allowance  free  from  creditor's  n^ht  to  interest,  ib, 
under  second  commission,  w. 
to  partners  under  a  joint  commission,  ib, 

one  partner  now  entitled  to,  though  the  other  hai  not  ob- 
tained his  certificate,  547.  ^ 
where  bankrupt  deprived  of  all  right  to,  548. 
A^Ofltts  ttigfU  to  the  Swrplus,  548. 
assignees  required  to  account  for  the  surplus,  ib, 
but  creditors  first  entitled  to  interest,  ib, 

bankrupt  may  inspect  and  impeach  the  accounts  of  ^M^'g^iiefff^  549. 
when  sorplufl  of  real  estate  goes  to  the  heir,  ib. 
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BANKRUPT  —  cmUinued. 
Of  Mm  Right  to  the  Surplus. 

of  personal  estate  when  to  the  next  of  kin,  549. 
when  real  estate,  part  sold,  and  part  contracted  to  be  sold  at  bankrupt'! 

death,  whether  heir  or  executor  entitled,  550. 
when  bankrupt  a  partner  in  two  bankrupt  firms,  how  suiplHstobe 

applied,  ib. 
where  the  solvent  partner  entitled  to  an  account  of  the  surplus,  551. 
5.  Ji  to  Rif^ht  of  uncertificated  Banknipt  to  acquire  and  retain  Properbf^  i). 
may  claim  all  property  not  claimed  by  assignees,  tft. 

as  to  propertjr  acquired  by  his  persons  skill  and  labour,  a&. 
crediton^  not  bemg  assignees,  have  no  right  to  take  after^acquired 

property,  552. 
when  may  apply  for  certificate  under  second  commisaon,  584. 

VI.  Of  Actions  by  and  agaiaut  an  uncert^Scated  Bankrupt,  55S. 
when  he  may  bring  trespass  or  trover  against  his  assignees,  i&. 
when  estopped  from  bnnging  an  action,  5SZ. 

what  is  not  an  estoppel,  554.  6X5* 

not  permitted  to  sue  his  debtors,  to  try  the  validity  of  the  commiaioo,  ISl. 
may  sue  for  after-acquired  property  if  assignees  do  not  interfere,  i&. 
but  cannot  sue  any  one  acting  by  their  authority,  ib, 

or  one  who  obtains  a  surrender  of  their  interest,  556. 
or  who  is  required  by  them  to  pay  the  debt  to  them,  ib. 
cannot  be  discharged  under  Insolvent  Act  until  three  years  in  ess- 
tody,  612. 
when  he  may  sue  his  assignees  for  work  and  labour,  ib, 

or  a  creditor  for  receiving  after  a  composition  the  fiill  amoaat  of  i 

bill,  ib. 
may  sue  as  a  trustee  for  a  debt  assigned  before  his  bankruptcy,  557. 
when  liable  to  costs  of  an  action,  ib, 

when  required  to  ^ve  security  for  costs,  557. 

when  proceedings  by  will  be  stayed  till  costs  of  a  fofmer  actioD 

raid,  ib. 
relief  when  action  brought  against  bankrupt  for  a  debt  proved,  556. 
where  venue  may  be  laid  in  an  mdictment  against,  ib. 
what  is  material  evidence,  ib. 
what  is  not  a  variance,  ib. 

VII.  Of  Stats  in  Equity  by  and  against  an  uncertificated  Banhnpt,  559. 
where  bankrupt  may  sue  in  name  of  his  assignees,  i6. 

where  demurrer  allowed  for  want  of  necessary  all^ations,  560. 

where  on  the  ground  of  the  proper  proceeding  being  by  pedtioo,  i^ 
where  a  bill  retained  until  proper  parties  are  adde^  16. 
where  suit  entertained,  notwithstanding  a  plea  of  bankruptcy,  0. 
when  a  bankrupt  may  petition  in /ormA  pauperis,  56  U 
cannot  in  general  be  sued  in  eouity,  ib. 

except  where  bill  prays  a  discovery,  ib. 
N.  B.  —  As  to  the  competency  of  the  bankrupt  and  his  wife  as  wit- 
nesses, see  '*  JEvidence"  6. 
BANKRUPTCY. 

what  persons  liable  to  as  traders,  SO. 

peers,  ib. 

members  of  the  House  of  Commons,  ib, 

clergymen,  gu^re,  ib. 

public  officers,  ib. 
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BANKRUPTCY  —  eontmued.- 
who  not  liable, 
in&nt,  SO. 
married  woman,  31. 

unless  a  separate  trader  according  to  the  custom  of  London,  SI. 
as  to  a  Innatic,  23. 

a  person  attainted,  ib. 
proceedings  in  distinguished  from  proceedings  in  the  Court  of  Chan- 
cery, 9. 
act  of.    See**  Aeiof  Bankruptcy,** 
BARGAIN  AND  SALE, 

of  bankrupt's  real  estate  by  commissioners  to  assignees,  348. 
should  be  enrolled  without  delay,  549. 

enrolment  has  no  relation  back  to  the  date  in  bankruptcy,  ib. 
therefore  extent  binding  before  enrolment,  though  issued  after 

the  date,  695. 
one  case  where  bareatn  and  sale  before  bankruptcy  held  good, 
though  not  enrolled  till  afterwards,  ib, 
does  not  relate  back  to  the  act  of  bankruptcy,  350. 
only  operates  on  estates  of  which  bankrupt  possessed  at  the  date^  t0w 
but  passes  a  vetted  contingent  interest,  ib, 
and  a  right  of  action,  ib, 
BARON  AND  FEME.    See  «  Wife,** 
BARTER, 

of  goods  a  good  payment,  676. 
BASE  FEE, 

in  what  case  assignees  take,  352. 
BASTARDY  BOND, 

bankrupt's  liability  on  not  discharged  by  certificate,  601. 
BIDDINGS, 

at  sale,  when  they  may  be  opened,  332. 
BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES, 
drawing  and  re^drawing  when  a  tradings  29* 

when  not,  38. 
taking  a  bill  on  acceptor  who  has  no_  effects,  does  not  prevent  creditor 

from  suing  out  commisnon  on  original  debt,  90. 
note  made  tefore,  though  indorsed  after,  bankruptcy,  a  good  petiiUmmg 
cret&to^9  debty  96. 

so  a  bill  not  due,  without  deducting  discount,  ib, 
aUteff  on  an  exchange  of  acceptances,  97. 

so  a  bill,  though  paid  by  acceptor  after  the  drawer's  bankruptcy,  97. 
ali^f  if  it  is  an  accommodation  biU,  ib, 
when  necessary  to  prove  presentation  and  notice  of  dishonour,  ib, 
drawer  not  estopped  by  proof  of  the  holder  from  suing  acceptor,  187. 
Am  to  Proof  of  under  the  Commitnon, 
holder  may  prove  full  amount  against  all  parties,  239. 

except  against  the  party  from  whom  he  took  the  bill,  t5. 

can  then  only  prove  the  actual  balance,  ib, 
after  receiving  part  can  only  prove  for  the  balance,  240. 

or  after  a  declaration  ofdividend  under  another  comnrissioir,  ib, 
but  if  part  received  after  proof,  entitled  to  a  dividend  on  the 

whole,  241. 
where  in  one  case  permitted  to  prove  the  whole  after  payment 
of  part,  i6. 
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BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES — . 

Ai  to  Proof  of  under  the  ComnUuion, 

bills,  though  not  due,  may  be  proved,  S41. 
though  discounted  may  be  proved  in  full,  2SS. 

so  bankers'  notes  bought  in  £br  less  thaa  their  amount,  A* 
"when  charges  of  protest  proveable,  t6. 
consequential  damages,  td. 
Ke«exaiaJDae,  963. 
interest,  to. 
O^ediotu  to  Proof,  242. 
illegal  consideration,  ib. 
Statute  of  limitations^  i6. 
when  another  bill  given  io  payment,  ib* 
compounding  with  acceptor,  245, 310. 

unless  a  surety,  24J. 
want  of  notice  of  d£»honour,  i6, 
bin  payable  to  a  fictitious  payee  in  what  caie^  244. 

on  a  contingency,  245. 
want  of  proper  stamp,  ib, 
when  not  indorsed,  as  tuainsl  whom,  ib» 

when  an  unindorsed  bill  considered  a  purckatCg  and  when  a  pledge,  247. 
when  a  purchase,  neither  bill,  nor  original  deb^  can  be  proved  sfuut 

the  person  transferrins  it,  ib. 
when  ti  pledge,  original  debt  proveable,  if  bill  turns  out  bad,  aft. 
but  if  of  any  value,  bill  shoui4  be  sold,  aiM  creditor  profe 
for  balance,  248. 
when  bill  only  forgotten  to  be  indorsed,  may  beiadoiaedafWwvds,  & 
when  not  accepted  by  writing  on  the  bill,  246. 

except  io  case  of  s^  foreign  bill,  ib. 
when  bill  lost,  proveable  on  giving  an  indemnity,  ib. 
when  object  of  transfer  merely  deposit,  holder  can  only  prove  6v  the 

real  debt  due,  249. 
when  holder  in  proving  excepts  a  hill  as  ^  security,  esto|)ped  finom  after> 

wards  saying  it  was  not  a  security,  ib, 
indorsement  ofimd/acje  evidence  of  absolute  transfer,  2S0. 
as  to  bills  indorsed  by  a^nt  for  the  purpose  of  being  discounted,  ift. 
j^oraer  m^  prove  f^amst  aeceptor^  though  bill  taken  up  by  him  ifio' 
the  commisnon,  ib, 
but  not  a  jparty  who  was  not  liable  on  the  bUl  brforc  the  oob> 
mission,  to. 
but  indorsee  may  prove  a  Inll  indorsed  after  the  con^aiisBon,  251. 
so  bankers'  notes,  though  bought  up  aft^  his  bankmpt^j  may  be  profed 

by  the  holder,  ift. 
difference  as  to  rights  of  holder,  pivhether  bill  xnfigffiagtrd  beforw  or  ifier 

it  is  due,  ib» 
aller  proof  of  several  bills,  if  one  paid  m  fnfl^  must  be  deducted  firom 

proo^  2S2. 
when  bill  taken  up  for  the  honor  of  the  draWiOr  jcan  be  proved  ^gaait 
acoept^or,  253. 
jtccommoaation  Bilk,  when  proveable,  $b» 

got  between  the  original  parties,  i6. 
ut  bond  fide  holder  not  affected  by  ori^nal  iirant  of  oonsidoatioa,  ik 
ifHter^if  hplnjii^,  .when be  tQpk  it, inew'it  was  a  merejaccomniodttioa 
bill,  ib. 
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BILLS  OP  BXCHANQB  AND  PROMISSORY  NOTBS  -^  eoMmed. 
Acconmodatum  BUlt^  when  mroveaUe. 

except  where  arawn  by  a  third  penon  who  bat  effects  in  the 
hands  of  one  of  the  parties,  S55. 
party  lendhig  his  name  on  a  bill  substantially  a  iutety,  ib, 
when  entitled  to  benefit  of  holder's  proof,  S54. 
former  disability  attached  to  him,  ib. 

but  may  now  prove,  though  he  pays  tho  bill  after  the  commission^  tft. 
when  acceptor  treated  as  a  surct^r,  255, 

when  entitled  to  prove  against  drawer,  though  not  paying  bill 
till  after  drawers  bankruptcy,  ib. 
surety  paying  off  a  note  after  holder  hatf  recdved  a  dividend,  holder 
bound  to  account,  356. 
Crott  BiBty  when  proveobte^  ib. 
former  practice  as  to  proof,  ib, 
rule  now,  that  par^  applying  to  prove  must  first  tak^  up  his  own  biUs^ 

257. 

in  an  exchange  of  acc^tances  for  the  mine  nmt,  no  proof  allowed  of  any 

payment  on  the  creoitor's  own  acceptance,  ib. 
what  is  evidence  of  one  bill  being  given  in  consideration  of  the  other,  tft. 
one  party  paying  his  own  acceptance  may  prove  the  counter  one,  358. 
when  both  parties  bankrupt,  and  bills  proved  under  boik  commissionSy 

dividend  paid  by  one  estate  not  proveable  against  the  other,  ib. 
whether  proof  to  be  made  by  the  creditor  estate  on  the  dcibtor  estate  of 
the  bilii^  or  of  ^  cMh  balance ^  ib, 
where  cash  balance  alone  proveable,  859. 
where  cath  balance  not  proveable,  260. 
giving  an  acceptance  proveable  against  the  acceptor,  a  good  ebfltafd(Sr«tion 

for  a  bill,  261. 
proof  on  a  special  agreement  between  two  banking  houies  as  to  exchange 
of  their  respective  notes,  ib. 
As  to  reputed  ownerddp  m, 
bill  cieposited  by  bankrupt  with  a  third  person  for  ti  particular  purpote 

passes  to  the  asoenees,  586. 
so  a  bill  deposited  wUh  a  bankrupt  for  the  like  pur)yote  does  not 
pass,  741. 
in  an  action  against  them  for  the  proceeds,  whether  nticessary  to 
prove  that  they  knew  of  the  specific  appropriation,  ib. 
within  the  enactment  as  to  reputed  ownership,  405. 
accommodation  acceptance  in  hands  of  drawer  at  his  banknq>tcy  does 

not  pass  to  his  assignees,  425. 
nor  short  bUls  in  a  bankers'  hands,  429. ;  and  see  **  Banker.** 
when  indorsement  and  delivery  of  a  bill  a  good  payment,  676. 

when  the  acceptance  of  a  bill,  t5. 
where  a  subsequent  indorsement  of  a  bill  relates  bade  to  the  delivery,  689. 
As  to  the  Right  ^Set-off  on  Bills  and  Kotes,  718. 
acceptance  in  the  nands  of  a  third  person,  a  case  of  mutual  credit 
between  such  person  and  the  acceptor,  708. 

so  an  acceptance  not  pajrabie  till  nfter  the  act  of  bankruptcy 
of  the  drawer  or  payee,  706. 
distinction,  as  tor  right  of  set-off  against  a  bankrupt,  between  an  indorse- 
ment before  and  after  his  bankruptcy,  718. 

bill  indorsed  before  can  be  set  off  against  a  debt,  thongh  accruing 
after  the  indorsement,  ib. 


9f8  iin«x« 

CERTIFICATE  —  eorOmuetL 
*  Qftke  Signature  rfthe  Crediion. 

one  partner  may  sign  for  himsdf  and  his  copartnen^  596. 

but  not  one  truttee,  ib. 
a  receiver  cannot  ngn,  •&• 
an  executor  of  a  creditor  may,  t5. 

but  cannot  sign  twice,  though  he  proves  a  debt  tn  his  own  r^|t|  ik 
should  not  sign  without  consent  oicettvi  que  trusts^  S€7. 
when  hanitrupt  h  executor  of  a  creditor,  caanot  sign  witiioit  n 
order,  ib, 
petitioning  creditor  cannot  sign  without  proving  at  a  public  mmia^  ik 
money  siven  to  a  creditor  to  sign  renders  certificate  void,  ift. 

although  it  is  given  without  the  knowledge  of  the  baricri]^  5S& 
so  money  ^ven  to  withdraw  a  petition  against  certificate,  SS% 
not  illegal  creditors  signing  merely  to  render  bankrupt    a 

witness,  569. 
creditor  may  be  sued  to  recover  back  money  paid  for  flgoing;  570. 
when  signed  by  fictitious  creditors,  what  proof  necessary  to 

it,  ib, 
eoBtract  or  security  to  induce  a  creditor  to  ngn,  void,  •&. 
privity  of  the  bankrupt  immaterial,  t^. 
note  given  to  a  creditor  (though  he  had  not  proved)  for  a 

ing  debt,  void,  571. 
this  principle  extended  to  the  case  of  an  insolvent,  or  a  deed  of  i 
position,  ib. 
S,  Cf  the  tignature  of  the  CammistionerSf  57S. 
how  they  must  certify  bankrupt's  conformity,  ib, 
must  have  previous  proof  of  creditors'  signatures,  t&. 
required  to  certify  whether  any  certificate  under  former  commisaoB,  B. 
how  their  si^atures  must  be  attested,  573. 
their  discretion  as  to  siting  subject  to  no  control,  ib. 
as  to  supplemental  certificate,  574. 
commissioners  confined  to  consideration  of  bankrupt's  conduct  dme  ^ 

bankruptcy,  ib. 
where  proceedings  under  the  commission  are  lost,  ib. 
3.  Of  the  Allowance  by  the  Chancellor^  and  of  oppoting  tmd  reeoBmg  tk 
Allowance^  515. 
previous  a£Bdavit  of  bankrupt,  ib. 
and  notice  in  the  Grazette,  ib. 
allowance  stayed  when  a  petition  lodged  against  certificate^  576. 
when  allowed,  must  be  re^stered,  ib. 
exempted  from  stamp  duty,  ib. 

secretary  of  bankrupts  required  to  search  if  anv  former  oertificale,dc 
discretionary  power  of  the  Chancellor  as  to  allowance,  lA. 
may  be  allowed  after  the  death  of  bankrupt,  577. 
who  may  oppose  the  allowance,  ib. 

any  creditor  who  has  proved,  though  under  SCWL,  i&. 

a  mortgagee,  when,  578. 

when  a  receiver,  ib. 

when  a  partner  of  the  bankrupt,  ib, 

when  a  creditor  who  has  not  proved,  ib, 

or  who  has  taken  the  bankrupt  in  ezecntion,  579. 
what  a  preliminary  objection  to  hearing  petition,  ib. 
no  objection  that  opposing  creditor  has  signed  certificate,  ib. 
d^tinction  between  suspending,  and  altogether  reftui^g,  certifioile^  du 
causes  for  suspension,  580. 


IIIDBX.  9flO^' 

CERTIFICATE — conimued. 

Of  ike  Allowance  by  the  Chancellor,  <Jv. 

when  creditors  sign  too  predpitat^,  580. 
when  commission  taken  out  under  a  wrong  deicriptioD,  «&. 
when  no  dividend  has  been  made^  581. 
what  not  a  good  causey  ik.^ 

question  of  sequestration  depending  in  the  Scotch  courts,  ib. 

objection  merely  to  the  time  of  proving  a  debt,  ib, 

opposition  of  creditors  who  only  dmm  a  balance  due,  ib^ 

petition  pending  to  supersede  the  commission,  f6. 

new  creoitors  proving  after  signature  by  commissioners,  ib, 

creditor  waiting  the  result  of  a  trial,  588. 

omission  of  commissioners  to  certify  a  fonner  bankruptcy,  ib, 

bankrupt  uncertificated  under  a  former  commission,  tb,  584. 

accounts  of  bankrapt  being  merely  in  a  slovenly  state,  ib, 

except  when,  ib, 
bankrupt  retaining  money  at  ass^ee  under  a  different  commis- 
sion, ib, 
issuiitf  of  a  joint  Gommissiosi,  583* 
at  to  difial&wance^  where  declared  by  law  to  be  void,  ib, 
mere  suspicion  not  a  eood  g^und,  ib, 
when  an  issue  directed  to  try  the  ooflitroverted  fact  upon  which  the 

validity  of  certificate  depends,  584. 
when  Lord  ChanceUor  will  order  commissioners  to  review  it,  ib, 

when  influenced  by  their  signatures,  585. 
suflfering  fictitious  debts  to  be  proved,  substantial  cause  for  di»> 

allowance,  ib, 
keeping  a  lottery  office,  or  obtaining  goods  under  false  pretences, 
brfore  the  bankruptcy,  no   grounds  for  absolute  disaUowancey 
ib, 
when  certificate  will  be  recalled,  586. 

when  any  firaud  b  practised  by  the  bankrupt  in  obtaining  it,  ib, 
or  in  any  of  the  proceedings  under  the  commisnon,  ib. 
or  any  previous  conduct  of  bankrupt  brought  to  light,  that  would 
render  the  certificate  void,  ib, 
but  not  recallable  in  every  case  where  it  might  have  been  stayed,  ib, 
4.  Practice  on  PetiHoiu  to  9tay  the  Certificate,  587. 
petition  must  be  signed  by  all  the  petitioners,  588. 

except  in  case  of  a  partnership,  or  absence  from  the  kingdom,  ib. 
how  each  signature  to  be  attested,  ib, 

attestation  by  agent  to  the  toUcOor  insufficient,  ib, 
when  petition  must  be  presented,  ib, 
petition  before  last  examination  bad,  589. 
petition  must  be  peraonally  served  on  bankrupt,  ib, 
mode  for  bankrupt  to  pursue  when  not  duly  served,  ib, 
when  a  special  order  as  to  service  will  be  made,  ib, 
when  affidavit  of  service  must  be  filed,  590. 
affidavit  of  the  truth  of  facts  alleged  in  petition,  t^. 
general  order  as  to  filing  affidavits,  ib, 
meaninc  of  the  term  "  filing  an  affidavit,"  591. 
when  affidavits  in  answer  should  be  filed,  ib, 
where  the  strictness  of  the  rule  as  to  filing  was  departed  from,  16. 
puition  cannot  be  withdrawn  without  leave,  599* 
when  dismissed,  generally  with  costs,  ib, 
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MO.  INDEX. 

GERTIFICATB — confktmi. 

Practiee  on  PeHAom  to  stay  ike  CerHJlcate* 
when  petition  may  be  heard,  59S. 
practice  when  petition  presented  in  vacation,  ib* 
B.  When  the  CerUfiaOe  it  vM,  593. 
lois  by  gaming  or  wagering  in  one  day  20^,  or  witliin  one  yev  not, 
i5. 
party  opponng  must  elect  whick  lou  he  will  substantiate^  tft. 
loss  of  800/.  within  one  year  by  stock-jobbing,  B95, 
destroying  or  falsifying  books  or  accounts,  594. 
concealing  [uroperty,  S. 
bankrupt  being  privy  to  proof  of  false  debt,  ib, 
6.  Effect  of  the  CerHficaie^  595. 
discharges  all  clmms  proveable  under  commimon,  tft. 

but  not  partners  or  co-sureties  of  the  bankrupt,  •&. 
pririlege  of  proof,  and  discharge  of  bankrupt,  co-eztensiye^  596. 

eicept  costs  on  a  verdict  after  bankruptcy  in.  an  action  er  €••> 
trmctutib, 
discharges  claim  of  surety  though  arising  vAer  bankruptcy,  •&. 
omy  debts  actuaUv  owing  by  bankrupt  at  his  bankruptcy,  597. 
joint  debts  as  well  as  separate,  608. 
consideration  for  an  annuity,  t6. 
does  not  bar  the  crown,  ib, 
nor  discharge  a  collateral  covenant  of  indemni^,  t&. 

as  a  covenant,  or  bond  of  indemnity  against  covenants,  in  a  lessee 

598. 
nor  lessee's  liability  on  a  lease,  unless  assignees  accept  the  tefo^ 
ih, 
or  bankrupt  deliver  the  lease  up  to  the  lessor,  •&.;   and  see 
«  Leoier 


whether  a  discharge  of  liability  for  payments  made  on 

600. 
BO  discharge  of  a  promise  to  pay  a  weekly  sum  for  an  illqgitintg 
child,  t6. 
or  of  a  bastardy  bond,  601. 
no  operation  until  actual  idlowance,i&. 

does  not  therefore  invalidate  an  execution  previously  levied,  607. 
no  relation  back,  601. 

not  a  dischai^  of  bail  if  fixed  before  allowance,  ib, ;  and  see  "  Beil^ 
enables  bankrupt  to  justify  as  bail,  603. 
discharges  a  debt  contracted  abroad,  ib, 

if  proveable,  and  the  creditor  had  an  opportunity  of  proviso  ik 
debt  contracted  in  Scotland,  16. 
whether  a  dischai^  of  debt  contracted  in  the  colonies,  60i. 
operation  of  a  foreign  certificate,  605. 

senAUf  no  discharge  of  an  English  debt,  606. 
efieci  of  not  decided  upon  a  summary  application,  607. 
in  what  country  a  debt  held  to  be  contracted,  605. 
operation  of  a  discharge  under  the  Scotch  bankrunt  act,  607. 
operation  of  certificate  where  bankrupt  dischai)gad  unaer  a  former  coi^ 
mission,  608. 

where  the  former  commisnon  has  been  superseded,  6Xa 
no  discharge  of  cognovit  signed  before  the  bankruptqr*  where  ji 
not  entmd  up  till  after  certificate,  t6. 


IND£X.  9Si 

CERTIFICATE — coR/miMX. 
Effect  of  the  CerHficaie. 
under  Unrd  commission  (where  15f.  in  the  pound  not  paid  under  setond) 

not  void,  but  only  voidable,  611. 
after  compounding  with  creditors,  ii. 
where  money  has  been  fraudulently  misapplied,  613. 
does  not  estop  bankrupt  from   disputing  the  commisaon  against  % 

stranger,  615. 
where  ^krupt  is  aasi^ee  of  another  bankrupt  estate,  i6. 
of  no  effect  unlets  registered,  t6. 
7.  Of  pkai&ig  the  Ctrtificaiej  and  of  the  Evidence  to  support  or  drfeai 
iiy  614. 
when  bankruptcy  and  certificate  may  be  pleaded,  ih, 
form  given  by  the  statute  must  be  followed,  ib. 
may  be  pleaded  puis  darrein  continuance,  615. 
as  to  counsel's  signature  to  plea,  ib, 
averment  of  conformity,  ib, 
as  to  pleading  it  in  equity,  616. 
as  to  pleading  it  when  sued  by  a  surety,  ib, 
general  plea  of  bankruptcy  puts  the  whole  merits  in  issue,  617. 
a  fordgn  certificate  should  be  specially  pleaded,  618. 
what  certificate  aflfords  presumptive  proof  ot^  ib, 
plaintiff  cannot  impeach  the  commission,  f&. 

what  should  be  proved  when  commission  issued  against  bankrupt 
by  a  different  name,  617. 
what  proof  necessary  where  certificate  pleaded  under  second  conunii- 
non,  619. 
what  plaintiff*  bound  to  prove  to  defeat  it,  ib, 
what  secondary  evidence  admissible  of  a  former  certificate,  ib, 
where  bankrupt  neglects  to  plead  his  certificate,  630. 


where,  after  pleading  it,  he  n^lects  to  produce  it,ti. 
consequences  of  omission  to  plead  it  as  to  bail,  ib. 


how  registry  of  certificate  proved,  621. 

idlowance  of  by  Lord  Chancellor  needs  no  proof,  ib, 

as  to  costs  when  bankrupt  sued  by  an  executor,  618. 

8.  Ofdis^arging  a  cerHficided  Bankrupt y  621. 

when  arrested,  may  be  dischai^d  on  common  bail,  t^. 

but  officer  cannot  dischai^  without  a  Judge's  order,  622. 

when  an  order  for  dischaige  will  be  refused,  ib. 

when  an  issue  directed  to  try  the  commission,  ib, 

as  to  relief  on  an  auditA  querelA,  ib, 

when  imprisonment  is  in  the  nature  of  a  contempt,  625. 

when  in  custody  on  a  capias  utlagatum,  ib, 

when  bankrupt  jointly  sued  with  others,  ib, 

9,  Of  the  Bankrupfs  lAabiUty  on  a  new  Promise,  624. 
promise  must  be  in  writing,  and  signed  by  bankrupt,  ib, 
plaintiff*  need  only  declare  on  the  original  consideration,  ib, 

security  given  by  bankrupt  afler  bankruptcy  for  part  of  a  debt  not  proved, 
valid,  ib, 

so  for  a  debt  proved,  if  afler  certificate,  625. 
payment  of  interest  on  a  bond  proveable  implies  a  new  contract,  ib, 
promise  good,  though  made  before  certificate,  ib, 
what  is  8  conditionM,  and  what  an  absolute  promise,  626. 
gsnofal  declamtionB  not  sufficient,  ib, 
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CBRTDnCATE— < 

Cfike  BaiiikTMpet  Lkmiy  omafmv  Prcmue. 
ai  to  liability  to  amst  on  sabsequcot  pranite,  6Se. 
what  act  of  the  creditor  a  waiver  of  the  promise,  6S7 
ai  to  •olidtor't  bOl  for  obtainiiig  certificate,  888. 

CEsrrui  QUE  trust, 

ihould  join  with  the  trustee  in  proo^  224. 
CHANCEIXOR  LORD, 

nature  and  origin  of  his  joriidiction  in  bankruptcy,  5. 
1.  Oarr  ParHet  to  ike  Qmnmtakm^  7. 
enforced  by  the  general  jurisdiction  of  the  court  of  ChanocqF*  ?• 
confined  to  transactions  rdating  to  the  bankruptcy*  •&• 
no  power  to  order  contribution  as  to  costs,  8. 

or  to  determine  a  question  where  the  bankrupt's 
terest,t&. 


bat  any  thing  necessair  to  the  <pestion  of  proof  g^ves  hin  juii 
power  to  send  a  case  tor  the  opinion  of  a  oouit  of  law,  aft. 

or  to  direct  an  issue,  or  a  bill  to  be  filed,  9. 

to  order  payment  of  the  solicitors  and  messenger's  biUs^  12. 

or  the  tranoer  of  stock  standing  in  bankrupt's  name  as 
jnriMfiction  both  legal  and  equitable^  9. 

by  what  rules  guided,  •&. 

OTcr  comnussioners,  10. 

to  suspend  execution  of  assignment,  tft. 

to  remove  assignees,  ti. 

cannot,  dtA»g  m  btodkruptey^  discharge  a  bankrupt  on  a 
plication,  but  only  under  a  writ  ot  kabetu  corprnt^ih. 
power  to  issue  that  writ  in  vacation,  ift.. 

cannot  compel  comnussioners  to  declare  a  party  bankrupt,  ik. 

but  on])r  to  proceed  in  their  ju4gment,  s&. 

cannot  in  a  proceeding  bu  iiil  revene  the  order  of  the 

nor  grant  an  injunction  to  restrain  bankrupt  Seam  |»(oaed> 
ing  at  law  i^^nst  the  asngnees,  11. 
cannot  interfere  in  a  proceeding  before  a  judge  of  •ycr  and  1^ 
mmer,i6. 
order  of  not  subject  to  the  review  of  any  other  court,  •&. 
writ  ofprMbiaom  will  not  lie  to  him,  J6. 
9M«re,  whether  action  at  law  may  be  brought  for  costs  airardad  hf  Ghsa- 

cellor  in  bankruptcy,  i6. 
no  power  to  appoint  a  receiver  in  bankruptqr,  12. 
nor  (atting  in  bankruptcy)  to  order  an  ujfjaui  heir  to  oonvigr,  ik, 
mav  order  commission  to  be  proceeded  ii^  though  r**HM?^ii^  cmilut's 

debt  prove  insufficient,  9S. 
jurisdiction  extends  over  all  persons  coming  in  under  the 

hy  WBf  of  proofs  peiiiiom^  or  oiherwiMe^  IS, 
juriscfiction  not  dietermined  by  a  ntperssdeoc,  i&,  892. 
It  Over  Strav^ers  to  ike  Coanmsrioa. 
no  jurisdiction  over  a  person    claiming  nothing  under  die 
tion,15. 
unless  he  comes  in  of  his  own  accord,  tft. 

as  by  appljiog  for  and  obtaining  an  order  in  bankniptcy,  ik 
or  by  pedtioning  for  relief  aft. 
no  jurisdiction  to  order  restitution  to  a  vtere  r/sisiiiaif  of  pmperty,  Mb 
unlem  a  dear  case  of  ownenhioL  sft. 


CHANCELLOR,  LORD — ctnUmued. 
Over  Strangers  to  tie  Cornnitskm, 

as  in  the  case  of  short  bills,  16. 
after  a  claim  established  may  order  compensadoD,  as  well  as  restltudon  4i 

property,  ib, 
cannot  order  a  bill  to  be  indorsed  to  a  stranger,  qwere  tamen^  16. 
cannot  restrain  the  assignees  from  suing  a  stranger,  17. 
no  jurisdiction  over  a  second  mortgagee  not  claiming  under  conunission,  18. 
as  to  jurisdicdon  where  a  creditor  has  proved,  17. 

where  commissioners  have  found  a  sum  due  to  a  creditor  on  balandng 

accounts,  ib, 
over  a  purchaser  under  the  commission,  ib. 
in  the  case  of  watte,  f3. 

in  cases  between  the  lessor  and  the  assignees  of  a  lessee,  19. 
in  the  case  of  a  solvent  partner,  ib. 
over  strangers  guilty  of  a  contempt,  t&. 

or  practising  a  fraud  upon  the  great  seal,  t5. 
CHILDREN, 

when  a  child  admitted  a  creditor  under  his  fathei^s  cominission,  274* 
not  unless  there  is  some  contract  for  wages,  ib, 
debts  from  a  bankrupt  to  his  children  watched  with  jealousy,  ib. 
CHOICE  OF  ASSIGNEES.    See  *"  Aaignees.** 
CHOSE  IN  ACnON, 

of  bankrupt  passes  to  assignees,  885. 

within  the  enactment  as  to  rq;>uted  ownersh^,  4(>5« 

if  when  assigned  the  security  is  not  delivered  up,  492. 
when  duly  as^ned  before  the  bankruptcy,  action  to  recover  it  must  be  io 
the  name  ofthe  bankrupt,  74J. 
CHURCH  RATES, 

assessment  for,  a  good  petidomng  creditor's  dd>t,  95. 
CLAIM, 

where  fdlowed  by  a  creditor,  307. 
when  to  be  struck  out,  308. 
where  an  alien  enemy  may  elaim,  ib. 

how  claim  operates  as  notice  of  dissent  from  an  illegal  contract,  i6« 
does  not  entitle  a  creditor  to  oppose  certificate,  581* 
CLERGYMAN, 

how  far  liable  to  bankruptcy,  20. 

when  debt  contracted  by  will  not  support  a  commisnon,  100. 
when  bankrupt,  his  living  is  liable  to  a  sequestration,  360. 
CLERKS, 

right  to  six  months'  wages  when  master  bankrupt,  834. 
CLOTOIER, 

may  be  a  bankrupt,  87. 
OOFFEfEJiOUSE  KEEPER, 

a  trader,  25. 
COGNOVIT, 

not  discharged,  where  judgment  not  signed  till  after  certificate^  6101; 
and  see  Addenda, 
COLLECTOR,    See  «  Taxes." 
COLLIERY,  OWNER  OF, 

when  conddered  a  trader,  30. 
COLONEL, 

of  a  feneible  regiment  not  liable  to  bankrapkyi  5S4 
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9S4  INDEX. 

COLONIES, 

as  to  conveyance  of  property  in  to  assignees,  348. 
operation  of  certificate  on  a  debt  contracted  in,  604. 
COMMISSION. 

1.  Ofiuuitig  the  Commution^  106. 
who  mav  petition  for  one,  ib. 
practical  airections  as  to  striking  a  docket,  ift. 

when  two  parties  apply  together,  they  roust  draw  lots,  107. 

but  if  one  only  prepared,  he  is  entitled  to  the  commission,  A. 

when  commission  superseded,  any  creditor  may  strike  fresh  docket,  108. 

when  variance  in  name,  practice  at  bankrupt  office^  t6. 

affidavit  cannot  be  resworn,  i6» 

docket  used  for  an  improper  purpose,  a  contempt,  109. 

as  to  statement  in  the  affidavit  for  the  docket,  i6. 
irregularity  in  issuing  no  ground  at  law  for  invalidating  commisfloa,  d. 
commission  not  invalid  because  act  of  bankruptcy  committed  after  svH^ 

in^  affidavit,  110.    ^ 
petition  must  agree  with  the  affidavit,  ib. 
amount  of  bond  required  to  be  given,  i6. 
supplemental  affidavit  when  permitted.  111. 
as  to  execution  of  bond,  ib. 

an  infant  cannot  execute  it,  t5. 

where  husband  and  wife  are  petitioning  creditors,  t&. 

where  partners  or  asdgnees,  tb, 
as  to  sealing  commission,  ib. 

should  be  sealed  at  the  ne:et  immediate  pubUc  seal,  US. 

omission  of  clerk  at  bankrupt  office  wul  not  prejudice  the  r^ght  at 
prioritv,  115. 

when  a  shorter  time  will  be  limited  for  sealing  i&. 

when  first  creditor  entitled  to  have  commission  sealed,  notwith- 
standing a  previous  countermand,  ib. 

must  be  s^ea  after  act  of  bankruptcy,  ib. 

where  sealed  by  the  Chancellor  in  the  middle  of  the  night,  1 14. 

when  sealed,  commission  then  said  to  be  awarded,  ib. 
the  issuing  of  the  commission  and  the  adjudication  a  matter  of  t^fat,  tk 
proceedings  will  not  be  staved  before  commission  opened,  ti. 

except  in  the  case  of  fraud,  115. 
when  publication  in  the  Gazette  restrained,  ib. 
to  whom  commisnon  directed,  ib. 
as  to  the  issuing  of  a  country  commission,  t6. 

to  whom  it  may  be  directed,  ib. 

when  may  be  directed  to  attomies,  ib. 

when  commissioners  are  falsely  described,  116. 

where  it  should  be  executed,  tJi 

no  commissioner  must  be  a  creditor,  ib, 

practice  where  there  is  a  competition  lor  a  country,  and  fiar  a  ton 
commission,  117. 
any  person  may  sue  out  a  commission,  t3. 
as  to  the  descnption  of  the  bankrupti  ib, 

variance  wnen  material,  118. 
how  the  trading  should  be  described,  ib, 
when  commission  may  be  amended,  119. 

when  there  must  be  a  new  docket,  tft. 

when  opened,  cannot  be  amended,  t^. 

^iMfrt,  as  to  the  inflexibility  of  this  rule,  ib. 
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COUmBSlOS^amHmied. 
QfUiuing  the  Commission. 

relaxed  when  error  arose  from  the  act  of  the  officer^  119/ 
when  commission  should  be  executed,  ISO. 

when  country  commission  supersedable  for  want  of  execution,  i^. 
necessity  for  speedy  execution  of  commission  against  bankers,  ISl* 
what  deemed  a  sufficient  proceeding,  ib, 

not  necessary  that  adjudication  should  have  appeared  in  Gazette,  i^. 
when  strictness  of  oraer  as  to  execution  of  commission  relaxed,  191* 
when  time  will  be  enlai^ged  for  adjudication,  122. 
after  neglect,  to  prosecute  commission,  same  petitioning  creditor 
cannot  sue  out  another  without  special  leave,  •&. 
where  the  delay  is  caused  by  the  bankrupt,  12 J. 
who  may  supersede  for  want  of  execution,  t^. 
8.  0/ the  Effect  of  the  Commission,  123. 
distinction  between  a  commission  and  an  execution,  •&. 
commission  nnopened  considered  as  an  execution,  124. 
commission  does  not  abate  suits  pending  ib. 
nor  revoke  a  submission  to  arbitration,  ih, 
nor  a  decree  for  a  receiver,  ib, 
does  not  work  a  forfeiture  in  a  lease,  ib, 

nor  a  complete  revocation  of  a  devise,  ib, 
when  it  invalidates  payments,  125. 
of  no  effect  when  not  m  legal  operation,  ib^ 
when  it  abates  by  the  death  of  tne  party,  ib, 
does  not  abate  by  a  demise  of  the  crown,  ib, 
Z.  0/a  second  Commission^  126. 
strictly  void,  and  supersedable,  ib, 
when  permitted  to  stand,  ib, 
as  to  a  third  coomiission,  127. 

when  a  Scotch  sequestration  has  a  preference  over  a  conunission,  ib, 
4.  0/ a  joint  Commission,  128. 
former  practice  as  to  commissions  a{;ainst  partners,  ib, 
joint  creditors  may  sue  out  commission  against  one  or  more  partners, 

129. 
may  be  superseded  as  to  one,  and  stand  against  the  rest,  ib, 
sustained,  though  debt  contracted  after  a  nominal  dissolution  of  part- 
nership, 129. 
when  a  joint  commission  preferred  to  a  prior  separate  commission,  ib, 
not  supersedable  on  the  ground  of  a  prior  separate  commission  in 

Ireland,  130. 
when  prior  separate  commission  superseded,  petitioning  creditor  al- 
lowed the  costs  and  restored  to  his  right  of  election,  ib, 
when  separate  commission  impounded  to  giv^  effect  to  a  joint  one^ 
151. 
when  separate  commission  will  be  preferred,  ib, 
where  joint  creditors  guilty  o{  laches,  ib, 
separate  commission  will  not  be  superseded,  when  bankrupt  has 
committed  a  felony  by  not  surrendering  to  it,  132. 
where  a  separate  commission  issues  (after  a  jomt  commission)  against  the 

other  partners,  ib. 
as  to  Uie  order  for  distinct  accounts  under  a  joint  commission,  ib, 
joint  commission  no  ground  for  staying  a  bankrupt's  eertificate  under  a 
separate  one,  583. 

.f  •  4 
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CX)MMISSION— 

5.  Of  renewed  and  atunSary  Commigtum$f  139. 
yihea  a  oommifldoa  may  be  renewed,  ift. 
when  it  cannot,  t6. 

wKen  auxiliary  cominissioiis  may  be  iflmed,  15. 
*6.  Rewtedy  where  OommuUm  ii  maUaoudjf  sued  md^  194. 
when  bond  will  be  assigned,  t&. 

asngnment  condustTe  proof  of  malioe^  155. 
when  Chancellor  will  airect  a  previous  inquiry,  ib. 
when  bond  will  be  ordered  to  stand  as  a  security,  ih. 
ki  action  on  bond,  fraud  or  malice  need  not  be  avenred,  tA. 
what  plea  held  bad,  ib. 
not  within  the  8  &  9  W.  3.  c.  1 1.  s.  8^  15^ 
as  to  proof  of  allegation  that  commission  was  superseded,  a&. 
what  18  a  fatal  variance  in  the  description  of  the  comwiaann,  A 
when  action  on  the  case  the  preferable  remedy,  ib, 

but  that  is  a  waiver  of  the  action  on  the  bond,  tSi 
when  Chancellor  will  impound  the  proceedings  in  bankrsptoffe^  197* 
as  to  authority  of  Ju<^  to  order  copies,  i6. 

how  conspiracy  to  issue  a  fraudulent  commisnon  maj  be  uiuseculfH,& 
COMMISSION  TO  EXAMINE  WITNESSES^ 

when  it  will  be  granted,  8S7. 
COMMISSIONERS. 

N.  B.  As  to  the  duty  of  the  commissioners  in  ac^dicBtii]^  the  bsabiplcf, 
see  **  Opewng  Commiintm^ 
1.  Of  their  general  Juritdiciumf  145. 
nature  oftheir  jurisdiction,  i6» 
number  of  the  commissioners,  ib. 
power  of  imprisonment,  144. 

no  power  to  commit  for  a  contempt,  i^. 
or  for  punishment,  ib. 
not  considered  a  court  of  justice,  t6. 

protection  of  witnesses  attending  them,  145.;  and  aee  "  WUnmJ* 
their  discretionary  power  suhject  to  no  control,  10. 145. 
power  to  expunge  a  proof,  14$. 
what  fees  entitled  to,  i6. 

when  bound  to  attend  and  act  under  the  ctmimisMon,  0. 
when  their  authority  assisted  by  that  of  the  great  seal,  147. 
incapable  of  purchasing  bankrupt's  property,  •&.  55C. 

except  under  an  order,  •&. 
solicitor  to  commission,  or  a  creditor,  cannot  be  a  commissJoag,  116. 1<7* 
appeal  lies  from  their  dedaon  to  the  Lord  Chancellor,  t&. 

but  their  order  cannot  be  reversed  by  bill,  10. 
when  considered yvncfi  ofieh,  148. 

authority  not  determined  by  the  death  of  the  kin^  or  of  the  bankrap^* 
when  competent  as  a  witness,  801. 
9.  Of  their  Power  over  the  Bankruptcies. 
authority  to  compel  surrender,  w. 
power  to  examine  the  buikrupt,  149. 
power  of  coasffiitment,  ib. 

liability  for  illml  commitment,  i^. 

as  to  warrant  of  commitment,  150.  . 

BO  [x>wer  to  commit  for  not  answering  aquestioii  whid  ntwm^ 
ninate  the  bankrupt,  ib. 
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COMMISSIONERS — eontmued. 
C^  their  Power  over  the  Bankrupt, 
when  bound  to  commit,  150. 
when  bankrupt  maj^  be  diflcbai];ed,  151. 
witbout  commissioners  being  liable,  i6» 
commissioners  cannot  delegate  their  authority,  ib, 
whether  they  may  be  influenced  by  extrinsic  evidence,  ib. 
9.  Of  their  Power  cmer  the  Bamkrupi^M  Property^  152. 
extends  to  all  the  real  and  personal  propierty,  ib. 
as  to  issuing  the  warrant  otseizure,  lb. 
as  to  seizing  property  in  Ireland  or  Scotland,  \SS. 
have  only  a  power,  not  an  estate  in  it,  548. 

4.  Of  their  Power  over  other  Per»9tu,  153, 
authority  to  compel  attendance  of  witnesses,  i6. 

witness  bound  to  attend,  though  alleginff  himself  incompetent,  154. 

or  though  he  has  already  attended  for  the  same  purpose,  ib, 
trustees  bound  to  produce  the  trust  deed,  ib. 
power  to  summon  persons  suspected  of  having  bankrupt's  property,  t&. 

or  supposed  to  be  indebted  to  bankrupt,  ib, 

to  call  for  books,  &c.  155. 

to  issue  warrant  to  compel  attendance,  ib, 

to  examine  any  persons  concerning  the  bankrupt  or  his  estate,  ib, 

and  to  commit  in  case  of  refusal  to  answer,  ib, 
as  to  their  incidental  right  of  examination,  156. 

such  right  not  in  general  restrained    by  the   Lord  Chancellor, 
157. 
party  bound   to  answer,  though  he  may  expose  his  own   defective 
title,  ib. 

but  not  compelled  to  criminate  himself,  158. 
or  destroy  his  own  proceedings,  ib. 
to  what  bankrupt's  wife  may  be  examined,  ib, 
power  to  examine  creditors  the  same  as  other  persons,  159. 
power  to  summon  assignees  before  them,  ib, 
cannot  issue  mbpenuu^  ib, 
when  not  empowered  to  issue  summons,  must  proceed  by  affidavit,  1<X>. 

5.  Of  Actions  and  other  Proceedingi  agahut  them,  1 64. 

Court  upon  the  trial  may  look  at  the  whole  of  the  examination,  ib. 
no  action  sustainable  witbout  one  month's  previous  notice,  165. 

nor  evidence  admissible  of  any  other  cause  of  action  than  that  in 
notice,  t6. 
commissioner  may  tender  amends,  and  plead  the  same  in  bar,  ib. 
if  plaintiff  nonsuit,  &c«  commissioner  entitied  to  the  like  costs  a»  under 

the  general  issue,  ib, 
may  pay  money  into  Court,  ib. 
action  must  be  brought  within  three  months  after  the  act  committed, 

166. 
may  plead  general  issue,  and  give  special  matter  in  evidence,  ib, 
defendant  entitied  to  double  costs,  ib. 
when  commissioners  liable  to  an  action,  ib, 

not  if  the  act  done  be  within  the  scope  of  their  authority,  ib. 

thouffh  done  through  an  erroneous  judgment,  ib, 

not  for  a  mere  formal  defect  in  the  warrant,  167. 
wiMre  ontif  of  proof  lies  on  the  plaintifl^  ib, 
when  commissioners  have  a  right  to  Indemnity  from  assignees,  1C7.  859. 
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COMMISSIONERS — e<mHmied. 
Of  Adiofu,  Sfc,  afakut  them, 
how  far  commusionen'  warrant  evidence  of  the  imprisoDment,  167. 
proceedings  stayed  until  costs  of  a  former  action  paid,  ib, 
when  they  may  make  affidavits  in  answer  to  a  petition  reflectiDg  on  dxa, 
168. 
COMMITMENT;-  and  see  "  Conmtistumer*.** 

of  commissioners  cannot  be  for  a  contempt,  or  by  way  of  pooii- 

ment,  144. 
general  power  of  in  case  of  refusal  to  answer,  155. 
of  bankrupt,  149;  and  see  ^^  Bankrupt^*  4. 

when  it  disqualifies  him  from  petitioning  to  supened^  817. 
COMPANIES.    See  '' Public  Companiet:' 
COMPENSATION, 

under  an  act  of  parliament,  passes  by  assignment,  588. 
COMPOSITION, 

party  to  bill  discharged  bv,  S43. 
operation  of  certificate  after,  $li. 
COMPOSITION  CONTRACT, 

first  meeting  of  creditors  to  receive  the  offer,  813. 

nme4ewtiu  in  number  and  value  of  creditors  binding,  ib, 

second  meeting,  i6. 

when  Lord  Chancellor  may  supersede  the  commission,  814. 

as  to  creditors  below  SO/,  aft. 

creditors  residing  abroad,  ib, 

penalty  on  a  creditor  accepting  a  higher  composition,  ib, 

general  order  of  Lord  Eldon  as  to  holding  the  meetingiy  and  for  !^ 

gulating  the  conduct  of  the  commissioners,  ib.    ^ 
decisions  of  the  Scotch  Courts,  815. 
COMPOSITION  DEED, 

where  wholly  invalid,  does  not  destroy  the  petidoning  cre£toi'sdciit,8}. 
where  creditor  not  bound  by,  397. 

where  he  may  prove  for  remunder  of  his  debt,  ib, 

if  instalments  not  previously  received,  must  prove  for  In  vhok 

debt,  398. 
where  deed  contains  an  actual  rekoMt^  can  then  only  prove  for  o^ 
standing  instalments,  ib, 
where  a  party  bound  by  his  own  nusrepresentation  in  inducing  a  cmfitor 
to  compound,  399. 
COMPOSITION  FRAUDULENT;  and  see  <<  /Icf  of  BankmpUyr  17. 

an  act  of  bankruptcy,  83. 
COMPOUNDING  WITH  PETITIONING  CREDITOR,  10«. 
CONCEALMENT  OF  BANKRUPT'S  EFFECTS, 
penalty  on  persons  guilty  of,  384. 
reward  to  persons  cfiscovering  them,  ib, 
where  bankrupt  guilty  of,  renders  the  certificate  void,  594. 
CONCERTED  ACT  OF  BANKRUPTCY,  43. 

a  good  cause  for  applying  to  supersede  oommiauon,  833* 
CONSIDERATION, 

inadequacy  of,  an  objection  to  the  proof  of  a  debt,  306.  ^]..jjc 

bond  given  for  arrears  of  a  voluntary  bond,  deenied  a  bond  for  nuv* 
consideration,  307. 
CONSIGNEE  AND  CONSIGNOR.    See  « .Otf  ^  Laimgr  «  SW^  * 
Trantitu,** 
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CONSPIRACY, 

to  iMue  a  fraudulent  commisaoDy  how  ofleaden  prosecuted,  197. 
CONSTRUCTION, 

of  statute  declared  to  be  favourable  for  creditors,  182. 
CONSTRUCTIVE  NOTICE,  696. 
CONSTRUCTIVE  DELIVERY, 

of  goods,  707. 
CONTEMPT, 

comnussioners  cannot  commit  for,  144. 

Lord  Chancellor  has  jurisdiction  to  punish  all  persons  guilty  of,  1 9. 

obstruction  of  the  messenger  a  contempt,  t^.  17S. 

or  giving  a  bond  of  indemnity  against  the  consequences,  ib. 
corrupt  bargain  with  solicitor  as  to  issuing  the  commission,  103. 
where  arrest  of  witnesses  attending  commissioners  amounts  to  on^ 
160. 
where  not,  161. 
CONTINGENT  DEBT, 

not  a  good  petitioning  creditor's  debt,  90. 
formerly  not  proveable  unless  contingency  had  happened,  SIS. 
proveable  now  either  before  or  after  the  contingency,  SI 3. 
^iMviv,  whether  a  guarantee  for  payment  of  goods  proveable,  whece  the 
credit  has  not  expired,  814. 
CONTINGENT  INTEREST;  and  see  «  Poin«i%." 
CONTRACTOR, 

not  liable  to  bankruptcy,  55. 
CONTRIBUTION ;  antlsee  «  Aaignees:' 

when  creditors  liable  to  contribute  to  expenses  of  assignees,  181. 
Court  will  not  order  as  to  payment  oicoiU,  B5S. 
CONVERSION, 

what  acts  amount  to  in  trover  against  the  sherifl^  747. 
what  is  a  joint  act  of,  737. 
CONVEYANCE;  and  see  "Auigmnentr 

when  frauduieiUf  an  act  of  bankruptcy,  65.;   and  see  **  Act  of  Bank' 
ruptcyi*  11. 
COPYHOLD, 

fraudulent  surrender  of  an  act  of  bankruptcy,  75;  and  see  **  Act  o/Bamh' 

ruptcyP  IS. 
how  to  be  conveyed  by  the  commisdoners,  354. 
purchaser  to  compound  with  lord  for  fine,  and  then  to  be  admitted,  555. 
when  he  may  enter  without  admittance,  ib. 

Tests  in  purchaser  when  admitted,  by  relation  to  baivain  and  sale,  ib, 
when  a  bankrupt  dies  before  admittance  and  before  bargain  and  Mde,  t6. 

commissioners  may  nevertheless  execute  a  valid  conveyance,  356. 
though  mortgaged  'by  bankrupt  without  surrender,  assignees  not  entitled, 
357. 
COPYRIGHT, 

passes  to  assignees,  ^89. 
CORPORATION  may  prove  by  agent,  194. 
COSTS, 
Proof  for^ 

when  judgment  recovered  brfore  bankruptcy,  proveable  though  not  taxed, 

197.  S74. 
not  proveable  if  incurred  t^ter  bankruptcy,  t&. 

i£  judgment  signed  after  bankruptcy,  though  verdict  before,  275. 
except  in  an  action  ejt  ecniraetu,  S75. 
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COSTS  ^eanimued. 
Proof  f&r^ 
vrnen  proveable  if  judgment  signed  before  commission,  977. 
in  no  case  proyeable  where  verdict  after  act  of  bankruptcy,  A. 

nor  in  tort,  though  verdict  be  before,  i£jwigment  after  dut  caasa- 
sion,  ib. 
costs  of  a  nonsuit  proveable,  if  judgment  entered  up  before  €aaaa^ 

sion,  S78. 
in  some  cases  not  proveable,  though  barred  by  the  certificate,  S78. 
as  in  an  action  ex  eoniraetu,  &.  S96. 

so  upona«ctrtf/ac«af  after  the  bankruptcy  to  revive  aiu4snwDt,r!, 
qmeere,  where  defendant  brings  a  writ  of  error  after  toe  baoknipiit, 
927. 
costs  in  chancery  proveable  where  decree  before  bankruptcy,  thoq^  as: 
taxed  till  afterwards,  280. 

1.  Ofitning  the  Commisnon,  845. 

petitioning  creditor  personally  answerable  for,  109.  173.  S4S, 

of  the  messenger,  from  whom  recoverable,  175. 

when  reference  to  the  Master  to  tax,  845. 

as  to  petitioning  creditor's  right  to  reimbursement,  846. 

petitioning  creditor  Ihible  for,  though  no  assets,  16. 

2.  Of  Costs  subsequent  to  the  Choice  of  Astignees^  847. 
may  be  now  taxed  by  commissioners,  t6. 

when  by  a  Master,  t^. 
assignees  liable  for,  ib. 

must  keep  an  account  of,  848. 
of  a  person  summoned  before  commissioners,  K. 
of  a  witness,  t6. 

distinction  between  the  two  cases,  849. 
when  ordered,  may  be  recovered  in  assumpsit,  ift. 
of  application  to  be  discharged  from  an  arrest,  ib, 
of  a  joint  creditor  in  conducting  examinations,  850. 
9.  On  PetUwn. 

when  commissioners  liable  for  costs,  148. 
costs  on  petition  to  stay  certificate,  593.  850. 
on  petition  for  a  supersedeas,  102.  150.  850. 
as  to  bankrupt  s  exemption  from,  850. 
when  not  allowea  costs,  851. 
when  ordered  to  pay  costs,  ib, 
remed;^  for,  when  commission  superseded,  ib, 
when  petitioning  creditor  allowed  costs  of  oppo^g  the  itffrr 
deas,  852. 
where  under  separate  commission  allowed  costs  out  of  tfaejoot 
estate,  ib, 
when  commission  taken  out  against  good  faith,  as  to  right  o^•ffl^ 

ing  for  a  supersedeas,  with  a  view  to  the  costs,  855. 
where  fi^ud  alleged  and  not  proved,  petition  dismissed  with  oostS)  ik 
where  a  feme  sole  marries  after  order  for  costs  against  her,  si  to 
liability  of  husband,  t&. 
where  costs  not  prayed,  cannot  be  awarded,  t&. 

but  may  be  given  under  the  word  expenses,  i&. 
where  Court  has  no  jurisdiction,  respondent  entitled  to  ootts,  0. 
not  given  on  a  petition  against  the  deliberate  judgment  of  the 
sioners,  ift. 
but  the  costs  of  an  issue,  if  directed,  are  aDowed,  854. 
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COfiTS  — cofilmtin/. 

OnPMUm. 
when  costs  of  the  day  will  be  allowed,  854. 

can  only  be  obtained  by  a  special  order,  ib, 
costs  of  an  interlocutory  oraer,  t6. 

for  default  of  appearance,  how  obtained,  ib, 
petition  dismissed  with  costs  for  defisctiTe  altestatian,  •&» 

for  contuning  groundless  imputations,  i5. 

when  accompanied  by  a  scandalous  affidavit,  855. 

when  relief  provided  by  a  general  order,  ib, 
mast  be  paid  into  Court  upon  exception  to  Master's  taxation,  tft. 
no  appeal  against  an  order  for  costs  only,  ib, 

aUter^  when  order  for  payment  out  of  a  particular  fiind,  t6. 
when  several  persons  ordered  to  pay.  Court  will  not  order  oontribii^ 

tion,  ifr. 
bankrupt  liable  to  when  guilty  of  fraud  or  vexation,  16. 

when  he  petitions  to  surrender  after  time  is  exfured,  85C. 
on  a  petition  to  remove  an  assignee^  t6. 

liability  of  the  removed  assignee,  ib. 

by  joint  creditors  to  prove,  ib, 

by  an  equitable  mortgagee  for  a  sale,  tft. 

against  commissioners,  857. 
whether  costs  awarded  in  bankruptcy  can  be  sued  for  at  law,  tft. 

4.  CotU  M  Actions  and  SuiU  by  and  againtt  Assignees  and  other  Parties,  ib, 
assignees  entitled  to  costs  out  of  the  estate,  S. 

when  notice  dven  to  dispute  the  bankruptcy,  t&. 

not  entiued  when  nonsuited,  858. 
must  pay  costs  of  an  action,  though  no  assets^  ib, 
bouna  by  Court  of  Conscience  act,  ib, 
as  to  staying  proceedings  by  until  payment  of  costs  of  fbimer 

action*  ib. 
liability  of  when  sued  by  supplemental  bill,  859. 
party  liable  to  when  be  defeats  (by  a  formal  objection)  an  action  brought 

by  order  of  the  Lord  Chanodlor,  ib. 
when  double  costs  are  given,  ib, 
commissioners'  right  to  compensation  for  costs,  ib, 
when  bankrupt  personally  liable  for,  ib. 

when  proceedings  by  will  be  stayed  till  costs  of  former  actioD 

paid,  860. 
not  entitled  to  costs  as  agpunst  executors,  ib. 

when  sued  as  executor,  and  pleading  a  false  plea,  may  be  taken 
in  execution  for  costs,  notwithstanding  certificate,  861, 
costs  in  an  action  ex  contractu  follow  the  debt,  ib, 
when  petitioning  creditor  liable  for,  105. 

5.  When  Security  for  Costs  wiU  be  required,  861. 

when  an  uncertificated  bankrupt  sues  as  trustee  for  his  assignees,  ib, 

refused  on  the  ground  merely  of  the  pluntiff  being  in  prison,  869. 
or  of  his  poverty,  or  insolvency,  ib. 
where  a  bankrupt  brings  an  action  for  his  own  benefit,  ib. 
where  one  only  of  two  joint  plaintiffii  is  abroad,  ib, 

preliminary  proceedings,  where  defendant  entitled  to  security,  ib. 

application  mr  security  should  be  made  early,  863. 

doendant  cannot  require  security  if  he  pleads  the  plaintiff's  bank- 
ruptcy, ib. 

application  for  in  equity  too  late  after  answer,  ib. 
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COUNSEL, 

as  to  right  of  a  party  to,  when  examined  before  commisBODer^  ICS. 

fignatiire  of  to  plea  of  certificate,  615. 
COUNTER  PETITION, 

when  no  necessity  for,  8S7. 
COUNTER  SECURITY,  889. ;  and  see  «  Suretiei,**  2. 
COUNTRY  COMMISSION,  115.;  and  see  *'Commistiom,**l.  ''Supenekm^l 

for  what  cause  superseded,  1 80,  809. 
COURT  OF  REQUESTS,  742. 
COURT,  PAYMENT  OF  MONEY  INTO,  165,  744. 
COVENANT, 

in  action  of  for  rent,  assignees  not  bound  to  set  forth  their  title,  740. 

not  to  asagn  a  lease,  &c.,  184.  390,  ct  teg. 
COW-BEEPER, 

not  a  trader,  34. 
CREDITOR ;  and  see  «  Proof." 

as  to  ri^t  of  proof  of,  and  his  general  rights  and  duties,  176. 

may  be  examined  by  the  commissioners^  159. 

bound  to  answer  their  inquiries,  181. 

when  attending  to  prove,  privileged  from  arrest,  160. 

when  not  competent  as  a  witness,  799.;  and  see  **  Evidence^  7. 

cannot  be  a  commissioner,  147. 
CREDITOR  ABROAD, 

proof  by,  194. 

now  he  may  vote  in  the  choice  of  assignees^  314. 
or  on  the  composition  contract,  815. 
CREDITOR'S  ELECTION ;  and  see  «  Eieetionr 
CROSS  BILLS,  256.;  and  see  **  Bilk  of  Exchange." 
CROWN ;  and  see  «  ExtenU." 

may  issue  process  for  recovery  of  its  debt  before  assignment,  49a 

operation  of  an  extent,  ib. 

as  to  necessity  of  provisional  assignment,  tft. 

as  to  process  for  aifierent  claims  of,  494. 

not  barred  by  bankrupt's  certificate,  597. 

D 

DAMAGES, 

where  contingent,  cannot  be  proved,  880. 

but  proveable  if  judgment  obtained  before  the  commtadon,  ttl. 
qwgre,  whether  proveable,  \^  verdict  only  before  bankruptcy,  ii. 
proveable,  where  creditor  may  waive  the  tort^  and  bring  moD«j  hsd  im 

received,  882. 
where  claims  founded  on  a  contract,  though   sounding  in  iBoa^ 
proveable,  383. 
accountable  receipt  for  navy  bills  proveable,  ib. 
where  damages,  though  arising  on  a  contract,  not  proveable^  tt4. 
DEATH, 

of  bankrupt,  when  it  abates  the  commission,  185.  140. 

operation  of  before  admittance  to  copyholds,  and  before  btigiiD  sod 

sale,  355. 
certificate  may  be  allowed  after,  577. 
of  one  partner,  how  it  affects  the  right  of  set  off,  709. 
of  assignee  does  not  abate  an  action  or  suit,  789,  743. 
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DEALER  AND  CHAPMAN, 

what  evidence  mav  be  eiren  under  these  words,  767. 
DEBT  OF  PETITIONING  CREDITOR;  and  see  *'  PctUiomng  CredUorr 
DEBTS, 

proof  of,  175 ;  and  see  "  Proof  :^ 

owing  to  bankrupt  vest  in  assignees,  583 ;  and  see  **  Assignment**  p.  II.  s.  8. 

when  assigned  to  a  purchaser,  notice  should  be  given  to  the  debtor,  4S5. 
DECLARATION  OF  INSOLVENCY, 

filing  it  an  act  of  bankmptcy,  83 ;  and  see  "  Act  of  Bankruptcy."  16. 
DECLARATIONS  OF  BANKRUPT, 

when  evidence,  76Jr,  770,  797. 
DECREE, 

for  a  receiver  not  superseded  by  a  commisdon,  124. 
DEL  CREDERE  COMMISSIOiN, 

difference  it  makes  as  to  the  right  of  set-ofl^  714,  715;  and  see  **  In- 
surance Broker"    **  Factor" 
DELIVERY  OF  GOODS.    See  «  Beputed  Owner,"  «  Stoppage  in  transitu," 

^  Assignment"  6. 

fraudiSent,  an  act  of  bankruptcy,  75,  439.;  and  see  ''Act  of  Sank- 
ruptcy"  IS. 
DEMAND  AND  REFUSAL, 

of  warrant,  171. 

in  trover,  when  necessary  to  be  proved,  736. 
DEMISE  OF  THE  CROWN, 

does  not  abate  commission,  1S5. 
DENIAL. 

as  to  necessity  of  to  establish  an  act  of  bankruptcy  by  keeping  house,  S3» ; 
and  see  ''  Act  of  Bankruptcy"  5. 

cases  of,  54,  et  seq. 
DEPARTING  DWELLING  HOUSE,  46.;  and  see  «  Act  of  Bankruptcy,"  5. 
DEPARTING  THE  REALM,  45.;  and  see  "  Act  of  Bankruptcy,"  1. 
DEPOSIT.    QfXi**  EquUable  Mortgage." 
DEPOSITIONS ;  and  see  "  Proceedings." 

party  not  entitled  to  a  copy  of  his  deposition,  163. 

but  Lord  Chancellor  may  permit  him  to  have  a  copy,  t&. 

assignees  entitled  to  the  custody  of,  163. 

what  considered  as  proceedings  under  the  commission,  164. 

no  lien  npon  them  tor  any  costs  or  fees,  i6. 

as  to  their  admissibility  in  evidence,  784.  et  seq.;  and  see  *  Evidence"  5. 
DESCRIPTION ;  and  sec  «  Commission,"  **  Misdescription." 

of  bankrupt,  117. 

of  trading,  118. 
DETAINER ;  and  see  "  Arrest,"    «  Lying  in  Prison." 

where  several  detainers,  what  steps  necessary  before  party  is  discharged,  161. 
DEVISE, 

commission  does  not  operate  as  a  complete  revocation  of^  124,  352. 
DISCHARGE, 

remedy  for  under  a  commitment  of  the  commissioners,  530. ;  and  see 
«  Bankrupt,"  IV. 

under  an  arrest  during  protection  before  surrender,  542. ;  and  see 
"  Bankrupt,"  V.,  1. 

a  court  of  law  has  no  power  to  discharge  a  defendant,  against  whom  the 
plaintiff  sues  out  a  commission,  100. 

as  to  discharge  from  an  arrest  after  certificate,  621.;  and  see  ^  CertUl' 
eati,"  8. 
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DISCONTINUANCE, 

proof  a  discontinuance  of  action  pending  iss. 

no  rule  for  neceasaiy,  t6. 
of  action  before  petition  for  a  supersOleat,  89a 
DISCOVERY, 

when  bili  for  does  not  lie  a^nst  a  creditor,  637. 

Ues  agvnst  bankrupt  as  to  his  conduct  before  bankruptcy,  5€1.  7S8. 

upon  bill  for,  defendants  not  permitted  to  refer  to  their  dqwBM, 

729. 
when  bOl  for  cannot  be  filed  without  leave,  927. 
DISCOUNT ;  and  see  «  BilU  of  Exchange^'   «  ItUerettr 

where  not  proveable  under  a  commission  against  the  Yendee  of  fpodi) 
when  it  was  agreed  to  be  allowed  for  prompt  payment,  271. 
DISPUTING  COMMISSION  J  and  see  «  Evidence.'* 
notice  as  to,  759. 

by  bankrupt,  758.;  and  see  "  Supersedeas^* 
DISSOLUTION  OF  PARTNERSHIP,  638. ;  and  see  «  Pmriners,*'  % 
DISTRESS.    See*' Rent:* 
DIVIDEND, 

1.  Of  the  first  Dividend,  497. 
when  snould  be  declared,  ib, 
how  order  for  to  be  drawn  up,  ib. 
receipts  for,  498. 

assignees'  accounts  to  be  first  audited,  ib. 
when  assignees  compellable  to  make  it,  ib. 

how  to  compel  them,  ib. 
may  be  postponed  by  Lord  Chancellor,  499. 
penalty  on  assignees  keeping  money  in  their  hands,  •&. 
when  a  dividend  must  be  reserved  upon  a  clum,  500. 
only  to  be  paid  on  amount  of  a  creditor's  real  debt,  ib, 
when  may  be  retained,  ib. 
when  must  be  refunded  by  creditor,  310.  500. 
solicitor's  charge  for  computing,  500. 
whether  assignee  can  set  ofi*  against  a  dividend  a  debt  due  to  ^m^ 

501. 
restriction  as  to  when  the  banker  to  the  estate  is  banknipl,  ib, 

as  to  the  purchase  of,  ib. 
how  an  order  tor  should  be  reversed,  ib, 
S.  Of  ike  second  and  Jinal  Dividend^  502. 
wnen  meeting  to  be  appointed  to  declare  a  second  dividend,  ib. 
second  dividend  to  be  nnal,  except  when,  ib. 
when  creditors  proving  at  meeting  for,  may  receive  the  first,  ib. 
5.  Of  undaimrd  Dividends,  503. 
assignees  must  file  an  account  of  them  at  the  Bankrupt  Office,  lA. 

or  liable  to  a  penalty,  ib. 
how  to  be  investea,  504. 

when  may  be  divided  amongst  the  other  creditors,  ib. 
4.  How  a  Dividend  is  to  be  recovered,  504. 
now  only  recoverable  by  petition,  505. 

the  order  for  the  dividend  sufficient  to  establish  petitioner's  case,  ib. 
when  assignees  not  justified  in  delaying  the  payment,  ib. 
when  a  creditor  entitled  to  interest  on  diviclend,  506. 273. 
effect  of  payment  of  dividend  under  a  separate  comiiiisaoa  as  to  the 
solvent  partner,  636. 


)  lu  /:M'.i")M.i:'; 


I    V 


DOCKET,  STRIKING,  106>;  and  see  " Ctmrnnm,*'  L 
practical  directions  for,  106. 

lued  for  an  improper  pnrpofie,  a  contempt,  109.         .    ,     ^ 

should  not  be  struck  inconsiderately,  110.  , 

DOCK  WARRANTS,  413.;  andsee«i2«irf<dOii«tfr*A«.^f''    ;  /^ 
DORMANT  Partner,  645.  710.1  anS  see  «  Par/w-iji*^:^;;;  «.^irf«* 

DOUBLE  COSTS,  ,";.,  \''\Z^'l^\ 

when  party  entitled  to,  166.  172. 8 59»  A    ','!'   , 

DOWER;  Mcf see"  W^e^  \  '"\  ;     /.  ;'/ 

when  bankrupt's  wife  entitled  to,  570.  '           >  >  >  •  <  >  ^ 

DRAWER.    See  "^  Bilis  of  Exchanger  '       '     '  "'" 

DROVER, 


■\ .  '^ 


whether  liable  to  bankruptcy,  96.  34.  ""^ 


■>«■''     I  •  ;,    .•!  -M  ./ 


DUBININ,  , . .,..    ^.. 

port  of  considered  a  foreign  port,  420.  ;  i ,  /. , 

may  be  a  bankrupt^  26.  .  j  "  i       ,  . . .f  - 

has  only  a  j|m^  lien,  unless  extended  from  local  (;usf;pro^,;^g^,  '  '^ 

or  by  a  public  notice,  484.  ■  „  1  , 

El      ,   •,    <"i    I'    • 
•   * 

ECCLESIASTICAL  BENEFICE,  362. ;  and  see  <*  pQwerJ'  ''  Advoumonr 
EJECTMENT,  ^ 

by  assignees  bad,  on  a  demise  before  the  bamin  anci.sale,  74q« 
BLBCnON  OF  CREDITOR,  ,  .;    ^    ■    ,  „, 

1.  To  me  Bankrvft  or  prove  wider  Conamtnon; 
petitioning  cremtor  has  no  election  of  this  kind,  ioi.  i  ^Q..  .  , .    | 
former  pracdce  as  to  putting  a  creditor  to  his  election,  183. 
creditor  must  now  relinquish  an  action  befiur  he  proves^  i^i< ..  . , ,.. 
proof  deemed  an  election,  184. 

except  in  a  joint  action,  as  to  the  other  defendant  i^/  i ,     j  |r|^^ '. 
or  wnen  commission  supeiyeded,  j6.     n   •  .   .    ,       :  ;     *     />/'.{ 
distinction  where  action  brought  before^  and ovliere  qfter  proo/^ii^, 
where  before,  proof  is  a  relinmushment  of  every  ac^un»  185^,  , 
so  a  petition  to  prove,  i6.  ..    .  ,i     i-  .. 

or  obtaining  an  order  for  an  inquiry,  to, .  i  . 

or  accepting  an  assignment  of  a  debt  proved  by  anotiier  ereditipf^^. 
where  cremtor  issued  execution  for  cps^  :aftep  P^^^R^  ^^ :  Mf3^» 

^®^*  •   i'  '■  .    ■  I    )(  *  'I 

where  a  joint  and  separate  creditor  not  conpludeijl)  i6,,    >  ,  i  ;  A'  i 

where  execution  levied  before  bankruptcy,  proof  may  be.  for  re- 
sidue, t6.  •       J'  ' 
when  action  brought  afler  proof  for  a  fMnci  rfW^t  cre^^or  not  c^i^pluded 
by  previous  proof,  187. 

how  proof  unoer  second  commission  operates,  ib.  |.  . , 

proof  does  not  a£fect  the  rights  of  <Atrd  perspns  to  sue  bankrupt,  ik. 

as  in  the  case  of  a  surety,  or  another  party  on  a  bill  of  expbapge,  ib. 

does  not  a&ct  remedy  against  other  persons  Jointly  Uable,  188. 
no  rule  to  discontinue  action  necessary  before  pro^,  ^,. 
when  buikrupt  is  in  actual  custody  at  suit  of  the  creditor,  1 99^  r,  ,....., 
proof  of  cremtor  may  be  entered  of  fec!g»^  M  ^h^acf^f)^  li^. .. 

but  cannot  be  pleaded.  t&.        ,;     .    , 
being  chosen  assignee  merely  will  not  prevent  creditor  from  suing^i^^, 
proof  opentes  in  discharge  of  the  tmiffi^-:  ,  .  ,,l 

3  p  '    ' 
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ELECTION  OF  CREDITOR — eonHnued. 
T\>  sue  Bankrupt  or  prove  under  CommignotL 
creditor  after  commisdon  taking  the  body  in  exectitioii,  a 
election,  190. 

but  not  where  defendant  surrenders  in  (fisdiarge  of  hkb4  ^^l. 
not  concluded  where  bankrupt  taken  in  execution  befrrt  coaunisBoc,  ii 
nor  upon  an  attachment  under  a  previous  order  of  Court,  ift. 
landlord  after  proving  cannot  distrain,  19S. 
8.  Of  Proof  by  Creditor  agahui  joint  or  separate  Estate :^ 
when  petitioning  creditor  not  deprived  of  his  election,  101  •  150. 66SL 
where  a  jomt  creditor  has  an  election,  653.  etseq,;  and  see  ' /Wf 

jomt  <md  several  creditor  must  elect  against  one  estate,  657. 

where  a  creditor  has  no  notice  of  a  dormant  partner,  he  mar  dect,  658. 

so  an  obligee  of  a  bond  by  mistake  made  only  joint,  instead  of  joint  ad 

several,  ib, 
when  the  election  must  be  made,  i6. 
when'  creditor  concluded  by  proof  already  made,  659. 
exceptions  to  the  rule  of  compelling  the  party  to  electa  660, 
1st.  where  parties  on  a  bill  are  separate  firms,  ib. 
2d.  where  not  distinct  firms,  but  only  individual  partnen,  il. 
distinction  whether  holder  knew  this  &ct  or  not,  661. 
where  right  to  prove  against  both  estates  forfeited,  669. 
by  StcheSf  ib. 

by  a  deliberate  election,  ib, 
where  joint  creditors  on  a  dissolution  of  partnership  have  no  ebedoo 

against  separate  estate  of  continuing  partner,  tft. 
where  proot  allowed  against  separate  estates  of  .joint  maken  of  a  note, 

663. 
where  the  holder  of  a  bill  jointly  indorsed  by  one  partner  fiar  his  sqarstr 
debt  has  no  election  against  his  separate  estate,  ib, 
EMBLENfENTS,  558.  598. ;  and  see"  Mortgaged* 
ENEMY'S  COUNTRY ;  and  see  **  AMen  Enemyr 

creditor  residing  in  not  a  good  petitioning  creditor,  92. 
unless  trading  under  a  licence,  ib. 

or  the  residence  is  involuntary,  ib, 
contract  to  convey  goods  to,  illegal,  506. 
E^fROLMENT.    Sbe  "  Bargain  and  Sah*' 
EQUITABLE  MORTGAGE,  20l.  557.    See  "  MortgiweV 
EQUITABLE  SET-OFF,  720.    Sec  «  &<-of,"  6. 
EQUITY  OF  REDEMPTION ;  and  see  «  Mortgager 

passes  to  assignees,  556. 
ESCAPE, 

out  of  prison  or  custody  an  act  of  bankruptcy,  81.;  and  stt  "JH  ^ 
BankrtMtcyy*  15, 
ESTATE  TAIL, 

how  to  be  conveyed  by  conunissioners  to  ass^nees,  552. 
where  remainder-man  in  tail  bankrupt,  assignees  take  only  a  base  fee,  ti 
where  bankrupt  tenant  in  tail  raortniges  without  suflbring  a  reeofcn. 
and  then  dies,  assignees  entitled  tree  of  tlie  mortgage,  557. 
ESTOPPEL, 

when  creditor  not  estopped  by  proof,  181. 
when  aparty  estopped  by  his  own  admissions,  789. 
EVIDENCE, 

in  actions  against  commissioners  where  onus  of  proof  Herod  phdoti()^- 
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EVIDENCE  •-  conimueiL 

how  far  their  warrant  it  eriddnce  of  the  udprnonment,  167. 
to  support  or  defeat  the  bankrupt's  certificate,  eis,  ei  sea,;  and  sea 
«  CerHficate!'  7. 
What  required  ia  n^^port  the  commMen  in  aetumt  by  or  against  naUgaeeSy 
756. 
former  practice  as  to  proof  upon  the  trial,  756. 
no  proof  now  of  requisites  to  support  the  commissiony  itnleM  previous 

notice  g^ven  to  dispute  them,  757. 
provision  as  to  notice  in  suits  in  eqiiit3r,  ib. 
difference  between  the  former  and  present  enactments,  Ut, 
after  what  period  the  depositions  are  eanduahe  evidence,  758. 
1.  Where  Notice  tf  given  to  diipate  the  CoiinmMtoft,  759. 
diflfcrence  as  to  period  limited  for  giving  notice,  ib. 
no  notice  can  be  given  in  an  action  between  third  penons,  ib. 
but  statute  not  confined  to  a  case  where  the  assignees  are  the  onfy 

defendants,  760. 
when  notice  should  be  given,  ib. 

mbde  to  be  adopted  wMn  defendant  ornOi  to  give  notice,  though  intend* 
ing  to  diipnte,  ib. 
cannot  without  leave  withdraw  a  plea  and  deliver  it  agun  with 

notice,  ib. 
when  terms  will  be  tacked  to  such  permission,  ib. 
as  to  service  and  proof  of  notice  to  dispute,  761. 

how  peHHomng  creditar^M  debt  nrast  be  proved,  ib. ;  and  see  **  Petitioning 
Cre^Stor:* 
where  on  a  bond,  ib. 

on  a  bill  of  exchange,  ib. 
on  a  promissory  note,  762. 
on  a  banker's  check,  ib. 
where  notice  given  to  prove  the  consideration  for  an  acceptance,  ib. 
where  petitioning  creditor  is  the  indorsee  of  a  bill  or  note,  769. 
as  to  acknowledgment  of  the  debt  by  the  bankrupt,  ib. 

entries  in  books,  accounts^  ftc,  764. 
deed  of  submission  to  an  award,  ib. 

as  to  dedarations  of  petitioning  creditor  being  admissible  agaimt  the 
debt,  765. 
how  the  tradmg  should  be  proved,  766. ;  and  see  **  TVading.** 
with  respect  to  a  fiuiner,  ib. 

what  proof  admisnble  under  the  words  *'  dealer  and  chapman^^  767. 
how  the  act  of  bankruptcy  should  foe  proved,  768. ;  and  see  "  Act  of 
Bankruptcy, 
of  the  hemmng  to  keep  houtCf  and  denial  to  a  creditor,  769.;  and 
see  **  Act  cf  Bankruptcyy*  5. 
admissibility  of  the  bankrupt's  declarations,  770. 
proof  of  a  fraudulent  grant  or  eonoeyance,  771. ;  and  see  "  Act  of 
Bankruptcy*'  11. 
ofttfrandulenttranrfer,  77S.;  nnd^ee  "  Act (f  BanknqOey^'^  19. 
of  lying  in  prison,  ib. ;  and  see  "  Act  of  Bankruptcy'*  14. 
assignees  not  tied  down  to  the  proof  of  any  specific  act,  779. 

except  when  an  issue  directed,  ib. 
where  act  of  buikruptcy  and  commisuon  are  on  same  day,  ib. 
where  commission  against  several  partners,  774. 
how  the  commiMrion  is  to  be  proved,  ib. 
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EVIDENCE  •—  eon^ued. 

Where  Notice  it  ghe9  4q  ditpvie  ike.CommMan: 
how  the  amgnimeni^  775* 
how  the  hargmn  and  iale^  776. 
.«.  Where  D^f^viaid  it  9et  ewikkd  io jfk^  N<4k0  i^ 
in  what  actions,  and  after  what  penod,  i6. 
how  &r  the  depositioni  are  cwieHCftor  cvideoce,  ih, 
depontkm  of  petitioniBg  creditor,  779. 

3.  Where  no  Notice  hat  been  gtivn  to  dijpmte* 

proof  of  eommittion  and  att^nmeni^n  this  caae  tiiffioieBt»  780. 

without  farther  evidence  of  title  of  antgnees,  Al 
but  infatU  defendants  not  bound  by  ovunsion  to  ffsft  notice^  iL 
as  to  undertaking  on  retaining  the  vemie,  i&. 
strict  proof  (whether  notice  or  not)  required  agidast  the  baakf«fit»iiL 

4.  Where  no  Proof  of  the  Ti^  of  the  jUtignemitmeenaty^lSU 
upon  any  personal  contract,  where  entitled  to. sue  ttto  jnre^  ibu 
upon  any  contract  made  with  bankrupt  after  his  baimj|iCi9»  78SL 
when  a  defendant  is  estopped  bv  his  own  admisnons,  f6. 

proof  of  a  debt  does  not  aomit  tke  ralidily  of  the  ooonyHMW,  7IS. 
difference  in  this  respect  between  a  credker  aad  an  taafftty 
784. 
what  amounts  to  an  admission  by  bankrupt  of  the  validity  of  ike 

commissioD»t6. 
plea  of  payment  admits  the  title  of  angnees^  tftu 

5.  Admittthmty  of  the  DepotOiom  ami  Proceedmgt,  7B4, 
formerly  not  receivable  in  evidence,  785. 

may  be  recorded  by  order  of  the  Lord  ChanoeUor,  16. 
when  office  copies  admissible,  786. 

depositions  concltuive  where  commissaoaers  bad  authority  to  inquire,  ik 
as,  to  prove  this  precite  time  of  the  aec  of  bankruptcy,  •&. 

the  eharaeter  in  which  the   petitioning  crnmir  daioM  Ikti 

debt,  ib, 
the  amount  of  a  debt  proved,  787. 
whether  admissible  against  a  stranger  to  the  ooittnussaon,  ih. 
not  conclusive  against  the  bankrupt,  t&. 
but  examnation  of  the  bankrupt  evidence  against  hiaweit  798. 
so  that  of  any  other  party,  i6. 
but  not  the  examination  of  a  Hard  perBon  qgaintf  a  partgr  ^  ^ 

suit,  789. 
nor  the  examination  of  bankrupt  taken  in  a  dttferoat  banknftc; 

against  a  creditor  under  his  own  coaunivioo,  •&. 
nor  any  examination  agiunst  a  creditor  no  party  to  the  inqpffj*  ik 
deposition  of  a  party  not  evidence^br  himself,  ik 
where  an  old  witness  allowed  to  refer  to  his  deposition,  790. 
as  to  right  of  opf>osite  pvty  to  uso  the  depositions  on  the  trial,  ift. 

no  general  right  of  inspection,  ib, 
must  come  out  of  the  proper  custody  before  admimble,  ih* 
whether  the  solicitor  is  bound  to  produce  them,  ih* 
Lord  ChaoceUor  may  always  order  the  prochicdoa  of  tbeoi,  791. 

6.  Of  the  C<wipetency  of  the  Bankrupt  and  hit  Wtfe  at  WOnettettib, 
bankrupt  not  competent  to  increase  the  &nd,  tb^ 

€tt  iiupport  the  €ommiBsio»,  7^JL     mi:... 

even  on  cross-examinatfdn^  «&;>'.  •  ;  ,    . 

incompetency  under  a  sec6iiil>eoaipissiinH  19^  *  - 


EVIDENCE— cofiiJftti«(/.  ' 

OftheCOmpeiefie^  of  the  Bankn^i  and  hii  Wife  as  Witnesses, 

'    inecwpetency  confined  to  tbe  affirmiog  or  disaffirming  Che  bank- 
ru(^,  794^ 
how  rendered  competent,  7  9S. 

niittt  prevtousfy  hftTc  obtained  his  certifiieate,.  i5. 
though  uncertificated,  may  be  called  to  dunioish  the  fund,  795. 
when  certificated,  competent  for  any  creditor  barred  by  the  certificate,  ib» 
cannot,  by  pleacfing  Ms  certificate,  be  examioed  for  a  co-deCbndant,'y96« 
unless  plaintiff  enters  a  naU& prosequi,  ib.  :        .    '    ' 

bankrupt's  m/e  not  competent  to  support  the  commission,  t&.  ' 

when  she  has  been  admitted  to  prove  a  fraudulent  j^referenc^  797. 
declarations  of  bankrupt  before  bankruptcy  wtien  admissible,  £&.  . 
when  his  letters  admissible,  798. 
1,  0/the  Competency  of  Creditors,  Sfc,  799. 

■  aot'competent  to  support  the  commission,  or  increase  the  fund,  i6. 
but  competent  to  defeat  the  commission,  800. 
creditor  competent  when  he  has  sold  his  debt,  ib. 
'   to'  a  cert^n  extent  in  a  commission  against  a  member  of  parlia- 
ment, i6. 
peii^i^uing  eredk&r  not  competent  to  support  commission,  80 J, 

M^,  to  def^  the  commission,  i6. 
a  party  alleging  himself  to  be  a  creditor  should  nevertlieless  attend,  t6. 
:  eommirioner  eompetent  to  support  the  commission,  ib. 

so  an  assignee  releasing  his  interest,  802. 
Evidence  necessary  in  support  of  an  action  by  an  attorney  on  his  bill,  891. 
EXAMINATION  BEFORE  COMMISSIONERS, 
of  bankrupt.    See  "  Bankirupt!^  2,  9. 
power  of  commissioners  to  examine  other  persons,  155. 
inddental  right  of  commiSsibnerB  in  examining  a  witne^s^  1 56. 
when  their  examination  will  be  restrained,  1 57. 
party  bound  to  answer,  though  it  expose  his  own  defective  title,  157. 

but  not  compelled  to  criminate  nimself,  1 58. 
of  creditors,  159. 
of  assi^ees,  ib. 

>  aa  to  right  of  paity  examined  to  have  counsel,  162. 
wlien  examination  admissible  in  evidence,  788.;  and  see  '*  Evidence"  5. 
EXCHANGE, 

tfiiiokinff  in,  a  trading,  29. 
EXCISE  DUTIES, 

Uen  of  tbe  crown  for,  494. 

only  on  those  goods  to  which  the  duty  attaches,  495. 
therefore  a  general  warrant  to  levy  on  oil  goods  illegal,  t^. 
EXECUTION, 

apiintt  the  person  prevents  phuntiff  from  suiug  out  coromibtuon,  lOO.. 
distinction  between  a  commission  and  an  execution,  123. 
oanaDl  be  Med  out  after  proof  of  debt,  1 86. 

iiutffevioaB  execution,  where  goods  seized,  not  affected  by  proof,  i^. 
>   .  against  the  bodf  itftet  tbe  commission  a  conclusive  election  not  to  prove, 

'  «    >  .•    ofiAri^^ofe  the  commission,  19^1.  r. 

when  money  levied  by  banjtrupt  under  a  previous  execution  jiftfses  Co 
•     :t'aiilgneeS|<987« 
levied  more  than  two  months  before  the  commission,  good,  692u       ,    /  ; 
merely  tested  or  delivered  to  sheriff  beCore  baii|krt:)p^y«,ba4»  69f^  ,i . 
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EXECUTION — con^ued, 

so  a  detiTery  of  the  warraot  to  a  ihopawn  of  bsnluiifil,  693. 
relation  of  levy  when  the  act  of  bankruptqr  u  by  fymg  m  primm,  lb. 
where  the  levy  and  the  act  of  bankruptcy  on  the  mow  day,  A. 
EXECUTION  CREDITOR, 

not  preferred  when  judgment  by  default  or  oonfesiioo,  196. 693.;  tad 

see  *<  Addenda:* 
when  he  may  oppose  the  certificate,  579. 
when  put  on  the  same  footing  as  other  crediton,  699. 
EXECUTOR;  and  see  «  Trtuteer  "  Trust  PropeHy.^ 
when  liable  to  bankruptcy,  31. 

when  not,  38. 
of  a  bankrupt,  when  he  may  sue  out  a  commission,  99* 
before  probate  a  good  petitioning  creditor,  99. 
mode  of  proof  by,  1 95. 
when  bankrupt,  cannot  prove  i^^ainst  his  own  estate  without  aa  «der, 

922. 
cannot  prove  if  he  has  committed  a  devasUnU^  9S5. 
what  may  be  proved  where  he  exceeds  his  authority  io  the  enpkif- 

ment  of  the  assets,  295. 
no  proof  allowed  when  he  does  not  go  beyond  hu  authority,  ik 
where  beneficially  entitled  to  part  of  testator's  proper^,  bow  m- 
signees  may  sue,  226. 
and  though  he  has  committed  a  devoitamt^  his  as^i^MS  art 
liable  to  refund,  i6. 
where  the  husband  of  executrix  admits  assets,  the  amooiit  mm§  be 

proved,  ib. 
where  he  pleads  a  false  plea,  costs  not  jiroveable,  i6.  861. 
trust  property  does  not  pass  to  his  assignees,  437. 
nor  where  his  wife  is  an  executrix,  ^5B^ 
where  executor  as  well  as  residuary  legatee,  i&. 
where  bankrupt  entitled  to  administration,  and  wyto,  tii^  to 
obtain  it,  remains  in  possession  several  years,  this  a  caec  of 
reputed  ownership,  439. 
as  to  proof  by  an  executor  ota  creditor,  226. 

executor  cannot  sign  a  bankrupt's  certificate  ivsipe^  thov^  he  has  proted 
a  debt  in  his  own  ri^ht,  5^6. 

should  not  sign  without  consent  oicetUi  que  trmtgf  567. 
where  bankrupt  executor  of  a  creditor,  caDoot  s|ga  vithoot  id 
order,  ib. 
not  liable  to  costs  in  an  action  against  a  bankrupt,  618.  86a 
as  to  his  right  of  set-off,  71 1 ;  and  see ''  SH^^  4. 
debt  on  nmple  contract  will  not  lie  against  him  by  assignees,  74a 
of  an  attorney  not  liable  for  costs  otthe  taxation  of  his  hilC  887. 
need  not  deliver  a  bill  a  month  previous  to  an  actioii,  896. 
EXECUTORY  CONTRACT, 

whether  a  covenant  to  renew  or  grant  a  lease  passes  to  the  aH^Beei^  36?. 

not  when  lease  for  the  personal  accommodation  of  banknipt,  868. 
when  bankrupt  has  agreed  to  purchase  lands,  assignee  may  elfiet  to  luKI 

agreement,  or  not,  369. 
when  he  has  contracted  to  sell  lands^  assignees  entitled  to  tka  benefit  of 

the  contract,  i6. 
asflgnees  may  adopt  any  contract  of  bankrupt,  though  mads  ijfiet  the  act 
of  bankruptcy,  370. 
EXHIBIT, 

when  securities  must  be  exhibited,  196. 


EXON£RETUR» 

when  ordered  to  be  entered  in  ducbaree  of  bail,  602. 
EXPUNGING  PRCKDF, 

power  of  commissioners  as  to,  146.  309. 

but  does  not  prevent  an  application  to  the  Lord  Chancellor,  310. 
creditor  ordered  to  refund  dividend  after,  ib. 
when  a  proof  may  1)e  expunged,  9^. 

where  indorsee  discharges  acceptor  without  consent  of  assignees  of 

indorser,  ib, 
but  proof  agunst  the  principal  not  to  be  expunged  by  discharge  of 
the  surety,  311. 
as  to  service  of  petition  to  expunge  where  creditor  abroad,  ib, 
EXTENT, 

binds  from  the  teste  of  the  writ,  490.  694. 

the  debts,  as  well  as  the  goods  of  bankrupt,  694. 
operation  of  against  one  partner,  491. 
wnen  different  property  seized  under,  Grown  has  a  right  to  elect  out  of 

which  it  will  be  satisfied,  ib. 
goods  seized  under,  and  sold  under  a  vendiHoni  ejcponat,  ass^ees  not 

concluded,  49A* 
restrictions  as  to  extents  in  md,  ib. 

to  what  debts  their  operation  confined,  492. 
when  an  immediate  debtor  to  the  Crown  may  sue  one,  494. 
bankrupt  act  not  to  affect  the  provisions  of  57  G.  3.  c.34.,  493. 
limiting  clause  of  57  G.  3.  c.  34.  intended  to  be  repealed,  ib. 
where  an  extent  issues  the  sama  dm/  on  which  the  assignment  is  exe- 
cuted, the  Crown  preferred,  694.,  qtuere  tamen. 
preferred  to  the  bargain  and  sale  if  issued  before  the  latter  isinrolled,  695. 


FACTOR, 

liable  to  bankruptcy,  26. 

when  a  good  petitioning  creditor,  92. 

possession  of,  not  a  case  of  reputed  ownership,  426. 

though  goods  sold  and  reduced  into  money,  if  money  be  in  diflerent 

bags,  427. 
so  if  notes  or  bills  received  instead  of  money,  t6. 
so  buying  stock  for  hb  principal,  though  in  his  own  name,  ib. 
where  property  substituted  for  the  propertj^  of  the  principal,  16. 
though  acting  under  a  del  credere  commission,  rights  of  principal 
not  altered,  4S8. 
when  principal  should  give  notice  to  purchaser  not  to  pay,  ib. 
may  now  pledge  goods  or  bill  of  lading  to  what  extent,  467.  480.  et  seq, 
where  bill  of  lading  indorsed  to  him  by  a  vendee  merely  to  sell  the  goods, 
whether  the  vendor  may  stop  m  tratuUu,  before  the  goods  come  to  the 
hands  of  the  factor,  469. 
assignees  of,  cannot  perform  the  duties  entrusted  to  him  by  his  principal, 

470,  480. 
has  a  general  lien  for  the  balance  due  to  him,  479. 
so  upon  the  price  of  goods  sold  by  him,  ib. 

but  not  to  affect  property  delivered  to  him  for  a  particular  pur- 
pose, 480. 
no  lien  for  a  debt  due  before  he  became  a  factor,  ib. 
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FACTOR— coNfiMied. 

where  goods  consigned  to  hiin  after  an  act  of  bankruptcy  of  bs  priscf^ 
ansvrarable  to  the  amgaees,  691. 

when  a  purchaser  may  set  off  against  tiie  principal  a  debt  due  fron  the 
'  fector,  717.;  and  see  «  &f-«#/*  4. 
FALSE  DEBTS, 

bankrupt  privy  to  proof  of,  renders  certificate  void,  594. 
FALLS'  ENTRIES, 

in  books  or  accounts  by  bankrupt  render  certificate  void,  594. 
F*AUBB  PRETENCES, 

when  obtaining  goods  under,  no  ground  for  reCbsour  the  certificate^  5B5k 
FARMER, 

not  a  trader,  38. 

except  when,  33. 

FEES, 

of  commissioners,  146. 
RBLONY ;  and  see  «  Bankn^i:"    "  AUmnderr 

when  bankrupt  guilty  of»  for  not  surrendering,  507. 
'^"'         omission  must  be  uiffid^  509. 

when  for  removine,  concealing,  or  embezzling  his  effects,  514. 

bankrupt  attainted  of  cannot  be  heard  upon  petition,  817. 
FEME  COVERT;  and  see  <<  VT^r 

when  liable  to  bankruptcy,  21. 

commission  issued  agaust  ground  for  a  supenedeaif  805. 
FIAT ;  see  «  Cojufatsritm."    «  PetiHtm/' 
FICTITIOUS  DEBT;  see "^ Fobe  JDeto.** 
FICTITIOUS  PAYEE, 

as  to  proof  on  Inll  payable  to,  S44. 
FIUNG  AFFIDAVITS, 

general  order  as  to,  590. 

meaning  of  the  term,  591.  841. 
FILING  DECLARATION  OF  INSOLVENCY. 

an  act  of  bankruptcy,  88.;  andvee  '*  Act  ofBamknmUy^  16. 

petition  to  take  benefit  of  insolvent  act,  an  act  of  tMukruptcy,  84. ;  aad 
see  **  Act  of  Bofikruptcv!*  18. 
FISHERMAN, 

when  a  trader,  29. 

when  not,  57. 
FIXTURES, 

what  not  within  the  enactment  as  to  reputed  owuervMp,  405. 

what  are  within  it,  404. 
FOREIGN  CERTIFICATE ;  and  see  "  CerHjSeate,**  €.[    ' 

operation  of,  605.  et  teq. 

^ouid  be  specially  pleaded,  618. 
FOREIGN  COUNTRY;  see  *•  As^metU!'  4.    «« CUbmrf.*' 
FOREIGN  DEBT ;  see  **  Certificate,'*  6.    *<  Cb/baKf ." 
FORFEITURE  ON  ALIENATION ;  see  «  AsiigtMeni,*'    «  Le^^ 

commission  does  not  work,  124. 
FRACTION  OF  A  DAY, 

where  it  will  be  noticed,  748. 775. 
FRAUD, 

upon  the  great  seal,  how  dealt  with,  19. 

buying  for  the  purposes  of,  not  a  tiading,  38. 
FRAUDULENT  ^MIREST, 

an  act  of  bankruptcy,  61,62*;  Uidiee**  Act  t/JBaaknffie^,**  e. 


IMMM.  9fi» 


FRAUDULENT  ATTACHMENT, 

the  like,  6S. ;  and  see  **  Act  of  Bmikmptey"  10. 
CX>MMi88iONr  and  ieift  **  C6mmM<mf^^. 

when  a  ground  for  a  nmenedeas^  808. 

iMPosrrr  ■ 


COMPOBITION, 


an  act  of  bankruptcv,  83. ;  and  see  ^  Aei  cf  Bmikmpicy!^  17. 
CONVEYANCE, 


^■irfa 


the  like,  63.;  and  see  **  i4oe  of  Bankmptcv!*  1 1. 

OiPT,  DELIVERY,  OR  llRANHFER, 


the  like,  75.;  and  see  **  ilc#  qf  Bmkpupieyl*  13.    "^  i^MJMMMl,'* «]. 
IMPRISC»{MtiU^T, 


theiike^m.;  mad  ^oe**  AH  of  JSmikrtipiey,^  7. 
OUTLAWRY, 


).' 


the  like,  61. ;  and  see  **  Jet  i^  Bankruptcy  **  8. 
SEQUEOTRATION, 


the  like,  68.;  and  see  **  i(r<  qf  Btmkrupteu!^  10. 
SURRENDER, 


the  like,  75. ;  and  see  ^  Act  qf  Bankruptejf!*  \t. 
FREIGHT, 

lien  for,  486. ;  and  see  **  Skin-itumer** 
FRIENDLY  SOaETY  ACT, 

operadon  of  how  confined,  300. 
FULLER, 

may  be  a  bankrupt,  S6. 

has  only  a  tpeeiat  Hea,  483. 

except  by  custom  of  the  trade  at  Exeter,  ib,] 

has  no  right  of  set-off  beyond  his  licfn,  708. 
FURNITURE  BROKER, 

may  be  a  bankrupt,  97. 
FUTURE  DEBTS^ 

in  what  manner  proveable,  312.      ^ 

immaterial  whether  a  written  security  or  not,  ift. 
FUTURE  EARNINGS,  551.    See  «  Bankn^tT  5. ' 
FUTURE  ESTATE,  610.    See  <*  CerHJkater  6. 

G 
gaming;;  and  see  **  CerAfieaie:'  5.  .  .        , 

what  loss  by  render  certificate  void,  593. 
GAOLER,  ' 

penalty  on  for  escape,  534. 

GAraiisHEE, 

when  not  liable  to  refund  to  assignees,  742. 
GAZETTE,  121. 141.;  and  see  <*  Adtertuemeni,*'    *  Noiite.** 

not  sufficient  evidence  of  notice,  unlesir  it  can  be  inferred  that  th!t  party 
has  seen  it,  483. 
GENERAL  ISSUE, 

'  when  it  mav  be  pleaded  in  action  against  comviiMioners,  166. 
GENTLEMAN  PENSIONER, 

office  ofj  assignable,  359w 
GIFT  FRAUDULENT, 

an  act  of  bankruptcy,  75.  439.;  and  see  "  Act  of  Brnkruptey^**  10L 
GOODWILL 

of  bankrupt's  business  not  assignable  so  as  to  bind  Mm,  386. 
GRAZIER, 

exempted  from  bankruptcy,  34. 


d6i  iimuu 

GREAT  SEAL.    See  <*  Chancellor^ 
GUARANTEE, 

whether  proveabjb  wiifiRe  credit  for  go9d»  hfw  oot  »pired,  814. 
GUARDIAN, 

proof  hy,  195. 

H 
HABEAS  CORPUS, 

the  proper  mode  pf  prooe^ng  when  bwdgrvpt  dearaus  to  be  dJKbyd 
fanna  conuoitiDeDt  of  comouiiioBeiis  10. 

Lord  Chancellor  may  issue  writ  in  yaoation,  ib» 

as  to  remedy  for  bankupt's  ditcbaige  by^  3^0.;  end  aee  **  BmJtnpi!'  4. 
HACKNEYMAN, 

may  be  bankrupt,  87. 
HALF-PAY 

of  officer  not  assignabii^,  359. 
HEARING 

of  petition  to  stay  certificate,  ^98. 

HEIR, 

when  bankrupt,  lands  subject  to  it  ffieciaUy  creditor,  181. 438. 

of  assignee,  when  an  infant,  how  ordered  to  cooTey,  18.  553. 
HERIOT 

passes  to  assignees,  385. 
HIGHWAY-RATES, 

assessment  for  a  good  petidoning  creditor's  debt,  93. 
HIRING, 

buyingand  letting  to  hire, a tradiqg,  86. 
HORSE-I&ALER 

may  be  bankrupt,  88. 
HOTEL-KEEPER 

a  trader,  85. 
HUSBAND  AND  WIFE ;  and  see  *<  Wife;* 

where  a  feme  iole  marries  after  order  lor  coats  agpinst  her,  «  to  the 
liability  of  the  husband,  853. 

I 

ILLEGAL  CONTRACT, 

cliuro  to  prove  for  money  paid  upon,  how  it  operates,  308. 
ILLEGAL  DEBTS, 

cannot  be  proved,  308. 

what  debts  not  ill^,  i6. 

debts  tainted  with  usury  cannot  be  proved,  i6. 

what  contracts  are  considered  usurious,  303, 304. ;  and  see  **  Untf-* 
debt  arising  from  sale  of  goods  for  the  purpose  of  illegal  ezporttfMB 

not  proveable,  i&. 
so  money  advanced  for  the  furtherance  of  any  ille^  contract  305. 
if  part  of  consideration  good,  and  part  bad,  a  security  m^j  be  provvi  ^ 

amount  of  what  is  good,  ib. 
whether  an  act  of  paruament  infringed,  a  question  of  law,  ti. 
where  a  broker  acts,  in  the  same  transaction  both  m  broker  m 

the  debt  arrruiiy  to  him  is  void,  306. 
contract  to  convey  goods  to  an  enemy's  country  illegal,  30^ 
ILLEGAL  TRADE,  304. 
IMPERTINENCE, 

affidavit  taken  off  the  file  for,  848. 
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IMPOUNDING  A  COMMISSION,  130. 
INDENTURE  OF  AFPR£NTIGB8HIP» 

diicfaarged  by  bankiuptqr  of  the  mwtery  835* 
INDORaEMfiNT, 

of  UlU  of  exchange.    See  **  Bills  of  Exchange*'  . 

wAum  Lord  ChaDcellor  owwot  order  bwknipt  to  mdone  Inlliy  16. 

of  bUl  of  lading.    Sw  **  BiU  qf  LaOmgr 
INFANT, 

cannot  be  made  a  bankrupt,  SO.  805. 

cannot  be  petitioning  cvewtor.  111.  907. 

creditor  mode  of  pnK>f  by,  195. 

heir  of  asnpee,  how  ordmd  to  oonvey*  l^*  '^« 

property  o^  not  affected  by  reputed  ownei^ip,  417. 

not  bound  by  omission  to  gi?e  notice  to  mpHte  the  commission,  780. 
INJUNCTION ;  and  see  <<  Bankrupt^  VII. 

will  not  be  granted  against  a  faaoKrupt  upon  an  application  by  bill,  li. 
INNKEEPER 

liable  to  bankruptcy,  85. 
INSANE  CREDITOR, 

mode,  of  proof  by,  195. 
INSOLVENCY, 

filing  declaration  of,  an  act  of  bankruptcy,  89.  |  and  see  '*  Act  of  Bank^ 
rupiey^  16. 
INSOLVENT  ACT, 

filing  petition  to  take  the  benefit  of,  an  act  of  b«sdq:uptcy»64.  \  and  see 
*"  Aetof  BmAnmtcv;*  18. 

debt  from  person  cuschaiged  under,  will  support  a  commission,  92. 

uncertificated  bankrupt  cannot  be  discharged  under,  till  whan,  6  IS. 
INSOLVENT  COURT, 

bill  for  business  done  in,  must  be  delirered  a  month  before  action,  899* 
INSPECTOR, 

when  appointed,  316. 
INSURANCE;  see  «  Policy^ 

produce  of  insurance  as  to  separate  intenst  in  joint  property,  648. 
INSURANCE  BROKER, 

'  hofra  geheral  lien  oa  all  policies  in  his  hands,  488. 

except  when  knowing  his  prindoal  to  be  merely  an  agent,  i^, 
in  tmit  case  only  a  lien  for  the  cnarpes  of  the  pardcukr  policy,  ib. 

as  to  right  of  set-off  against  the  underwnter,  714« 

no  riffht  whiere  ne  does  not  act  under  a  del  creiere  commission,  715. 
nor  if  he  does  so  act,  where  he  discloses  the  naqie  of  his  principal,  ift. 
right  of  setojTin  reniect  of  his  tien,  i&. 
INTEREST, 

debt  composed  partljr  of,  not  sui^ent.to  support  a  commission,  90. 

when  proveable  on  bills  and  noto,  2^,  869. 

only  proTeable  when  arisins  by  ooiitnct,  869. 

how  contract  to  pay  it  evi&nced,  i6. 

not  allowed  beyond  the  penaltv  of  the  security,  \b, 

a  mere  depositary  not  chaigeame  with,  870. 

compound  not  allowed,  t6. 

except  on  a  contract  to  pigr  it,  i6. 

only  proveable  up  to^  (kite  of  commisaion,  ih. 

tiiaqgh  eiirelyoanpelledui  pay  intiiqrt  anhsefuent,  871.  895. 

where  creditor  agrees  to  allow  discount  on  prompt  payment,  871. 

ia^mykfl,  ittliecttoecrtaitt  prioffitiea^  t&. 
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INTEREST — eonlMiiMf. 

as  to  the  r^ts  of  the  se?efml  d«MCt  c^cteStan,  478. 

not  to  dinnniiih  the  bttiknipt^  akloiMUM»iAu 

iqiarate  credhon  not  eotithsd  till  joint  crediCon  paid  m.  ■  tk 

pouDdy  979. 
ciMtor^  diim  to  ivetared  to  chhBt  of  JoiBt  or  M|Ma«c  c«^ 

eadi  other,  975. 
perK>nal  estate  to  be  applied  towards  payment  o^  bdbie  lol 


allowable  by  conunissiooers  i^Aoot  an  order,  H^ 
when  creditor  not  banned  of  claim  to,  i^. 

when  creditor  entitled  to  interat  on  hk  diTidend,  tft. 
INTERLOCUTORY  OOSItS^ 

aoUdtor  has  no  lien  on,  87C 
INTERPLEADER, 

when  bin  of  wiU  l»  ^nnit  tho  bankrapt,  SSS. 
INVENTORY, 

when  should  be  taken  of  banknipi's  efiects,  l?o. 
IRELAND, 

prior  sqiarate  commisdon  there  no  ground  for  npenedk^  joal  cob- 
minion  here,  190. 

when  part  of  banknipt^s  pioperQf  iB,  ito. 

property  in  passes  to  assignees^  399. 
ISSUE, 

when  diraetnd,  SMw  609.  699.  891. 896. 

J 
JEW  BROKER, 

place  of  not  asngnaUe,  360. 
JOB-BfAOTBR 

liable  to  bankruptcy«  97. 
JOINT  CERTIFICATE, 

when  adrertised  as  separate^  577. 
JOINT  COMMISSION^  198. 819.;  and  se»«  rnmrnimm,"  4. 

elfect  of,  630.  ei  seg. ;  and  see  **  PaHmen^'  1. 
JOINT  AND  SEPARATE  DBBT8,  645.  ^08.;  sad  aee  '^  Fmtmt,' ^ 

•«  &Hf,"  3. 6. 
JOINT  CREDITORS;  mid  soe«  AoMm^"  4. 

proof  by,  646. 
JOINT  STOCK  COMPANY.    See  ^  FMie  Cmptmm:' 
JOINT  TENANCY, 

how  bankruptcy  operates  upon  mtmeit  of  in  laad%  951. 
JUDGE'S  ORDER, 

does  BoCpPevent  apetilaBB  for  aM|N»«0idaat,  818. 
JUDGMENT  CREDITORS, 

not  preferred  to  others  as  to  pnoi^  196. 
except  when,  ib. 
JUDGMENTS, 

not  proveable  if  not  signed  befone  coomumian,  197. 
although  rerdict  tefore  bankruptcy,  i&. 

proveable  if  signed  Af/orrcomnaiiion,m.  *  * 

where,  even  after  commwnon,  by  lelation^  »&• 

do  not  opaat»  ott  b— 1 1  uinV  hinda  imtem  eimtiuu  tifatt  OBl»3il* 
JURISDICTION 


of  Lord  ChantgiloTy  5^g  aadaef^ 


JURISDICTION — MiKmifMf. 

of  Commisrionergy  143.;  and.«ee*'  Commuj^oHfr^^* 


'■i'    'I  -.'.! 
K  .     ■  ' 

KEEPING  HOUSE,  53. ;  and  see  **  Jet  of  Bankrupt^*^    ,  .  ,     .  |  j 

KING;  and  nee  "  CVom."    "«  Ejtienir 

not  bound  by  bankrupt  law,  490. 


■  r. 
/'I     I 


LABOURER,  '   ,    .  ,.   ,  , 

exempt  from  bankruptqr,  54. 
LAND, 

buying  and  idling  not  a  trading,  37.       .       ,      ,, 
LANDLORD.    See*'Me^*r  . 

LAND  TAX,'^94.  . 

LEASE, 

whether  a  covenant;  to  grant  or  re^ewp^siei  t9  ^ign^ev  367. 
,    .         not  when  the  lease  is  Sox  tne  personal  4if^omn^Q4a^ion  of  bankrupt, 

568. 

passes  to  atwgnecs,  thov^h  containing  a  proyisp  i|Qt  to  assign,  390. 
this  cbnaition  not  forfeited,  by  bankrqptcy,  .19^,, .. 
(UUir^  if  proviso  be  to  re-wter  if  lessee  i$fcnaitd  0  btmiaMi^  si&o. 
or  where  the  term  depends  upon  his  ncttuU  o4ciif?(i#oii,  3S^1. 
does  not  vest  in  assignees^  unless  they  assent  to  take  ^he  tei^,,393i 
an  express  act  of  the  assignees  neoessaiy  ^o  ^w  their  a«ie^l^.599. 
what  acts  fMnount  to  an  acceptance,  393.  et  nfq^  . 
what  acts  do  not  amount  to  an  acceptance,  395,   , 
assignees  may  get  rid  of  their  liabilij^  Ifiy  lasmning,  395.. 
compellable  to  elect  whether  thqr  will  take  S^.leas^  or  not,  396. 
but  allowed  a  reasonable  time,  397.    . 
when  assignees  neglect  to  determine,  qi»me  whether  bankrupt 

lessee  can  apply  for  an  order  on  them  to  elect,  16. 
extent  of  the  Lord  Chancellor's  jurisdiction  in  this  respect, 

395,396. 
where  order  made  on  assignees  to  deliver  up  le^ise^  though  in 
hands  of  third  person,  t6. 
assignees  bound  by  the  jcovenant  of  lessee  as^to  l(pavii^  hay,  straw,  ftc, 

397.  '         .      '       ^     ,    .         ., 

when  entitled  to  offgoi^g  crops,  398.. 
,  fojtel  agreement  for  a  lease  not^  within  the  statute,  ift. 
certificate  not  a  protection  against  bankrupt's  liability,  unless. assignees 
accept  the  term,  16.;  ,    .      ,.. 

or  the  bankruptjdelirer  the  lease  up  to  the  lessor,  i(. 

this  exception  only  extends  to  cases  betweei^  lessor  and  lessee, 

599.  \    •     ■    ■       - 

.  and  not  to  cases  between  lessee,  and  assignee  pC  the^  lease^^. 
bankrupt's  liability  as  Ummcc  not  renewed,  thoug;h  he  comes  in  afterwards 
as  assignee  of  the  term,  600.  1 

LEGACY, 

given  to  bankrupt  before  certificate  passes  to  the  asugnees,  9^^.   , , 

.  exi»pt  wh^  biMokrupt  owes  tea^tp9(  a  (aiger  sum  ttmn.tpp  a^^ 
ofthe  legacy,  ib* 

LEGATEE,  .     . 

when  permitt(i4  to  P'ov^^^^Bi^t 
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LEGATEE  —  efmUmued. 

may  prore  for  a  vested  fegMy  if  he  bfts  itttained  twenty-one,  995. 
if  not  of  age,  may  prore  ^  guardian,  ib. 
LETTERS, 

of  bankrapt,  when  evidmce,  798. ;  and  see  '^ Dedaraiiomt.*' 
LETTING  FOR  HIRE, 

a  trading,  96. 
LIEN, 

of  a  vendor.    See  **  Vendor:* 

on  goods,  when  it  does  not  give  the  rig^t  of  stoppage  m  fnmnte,  46a 
not  divested  bv  commis8iona*'s  assignment,  476. 
definition  of  the  tenn,  t6. 
nature  of  the  right,  i^. 
(Ustinction  between  lien  and  set-oQ  709. 
there  must  be  an  actual  and  not  a  comttrueH»e  possesnon,  477. 
no  greater  lien  oonfenred  than  that  of  party  depositing,  •(. 
extuiguished  after  abandonment  of  possession,  tft. 
except  when  forcibly  turned  out  of  possession,  •&. 

or  where  possession  relinquished  on  the  frith  of  an  isstivBCii 
which  turns  out  to  be  invalid,  tft. 

or  of  8  sale  which  is  afterwards  set  aside,  478. 
when  a  lien  may  revive  after  possession  abandoned  and  icgaiaed,  ik 
when  the  artide  on  which  the  lien  attaches  is  of  a  perishable  aataii^  ik 
when  waived  bjr  a  special  ajireement,  i6. 

or  by  a  daim  of  retention  on  a  ififRwnt  gnmnd,  479. 
of  a  factor,  J6.;  and  see  **  Factor.** 

a  conugnee  for  advances  made  to  the  shipper,  480. 
a  banker,  489. 
an  insurance  broker,  ib. 
a  padier,  485. 
a  wharfineer,  16. 
a  fuller,  iS. 
a  dyer,  ih. 
a  printer,  484. 
a  calico  printer,  iA. 
a  miller,  ib. 
a  canier,  ib. 

on  a  ship  for  repairs,  &c.,  484.;  and  see  '  Afo." 
of  a  ship-owner  for  freight,  486.;  and  see  *  Sup^owmer:* 
asngnees  bound  by  an  equitable  lien  on  goods,  488. 
but  when  goods  no  longer  in  existence,  such  a  lien  will  not  attadi  q>oa 

oCAtfT  goods,  tft. 
of  vendor  of  goods  exists  only  before  delivery,  489. 
of  an  attorney  and  solicitor,  871 .    See  ^  Sb&itor,**  9. 
of  a  landlord.    See  <"  lUnt,** 
waived  upon  proof  of  debt,  489. 

of  the  Crown  for  duties  and  taxes,  494, 495. ;  and  see  **  fmtr.** 
where  a  lien  ffftn  a  right  of  set-ofl^  715. 
L  ME-BURNER, 

when  conndered  a  trader,  51. 
when  not,  36. 
LIMITATION   OP   ACTIONS^    I66.  179.;   and   see   «" 

LIMTTimONS,  STATUTE  OF, 

debt  barred  by,  will  not  support  a  comnuMkyn,  98,  807. 
when  assignees  barred  by^  749. 
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UVERY-STABLE  KEEPER, 

may  be  bankrapt,  27* 
LIVING.    See'' Advawion:'    *"  PraeniaAm:' 
LOST  BILL, 

proof  on,  S46. 
LOTTERY  OFFICE, 

keeping  oihefore  bankruptcy,  no  ground  for  reftning  eertificate,  560. 

LOTTERY  TICKET, 

passes  to  assignees,  383. 
LUNATIC, 

whether  liable  to  bankiuptey,  9S. 
LYING  IN  PRISON;  and  see «  ili* ^  Ainlrniipfty,"  14. 

an  act  of  bankmptej,  7d. 

proof  of,  140. 

M 

MAINTENANCE, 

bankrupt's  right  to,  543. 
MALICIOUSLY  SUING  OUT  COMMISSION, 

action  for,  136.;  and  see  ^  Commummi*  6. 
MANDAMUS, 

lies  to  commissionerB  to  take  a  further  examination  of  bankrupt,  560. 

does  not  lie  to  compel  them  to  sign  bankrupt's  certificate,  574. 
MARRIAGE  SETTLEMENT;  and  see ''  Wifer 

former  inconveniencies  from  disability  of  proof  under,  91 5^ 

trustees  may  now  prove  under  the  clause  relating  to  coiltingtnt  debts, 

216. 
where  covenant  broken  befona  benknipfecy,  debt  always  proveable,  fb. 
the  like  where  any  remedy  at  law  against  the  bankrupt,  81 7. 
where  setticment  made  to  avoid  the  bankrupt  law,  debt  not  proveable,  i6. 
except  where  the  wife  brings  a  portion  to  the  husband,  ib, 
what  part  of  the jpnqperty  may  then  be  settled,  t6. 
proof  limited  to  the  amount  of  wife's  fortune,  9i8« 

or  to  such  part  only  as  is  induded  in  the  settlement,  219. 
where  bankrupt  makes  ^^tdte  repretentoHoa  of  his  property,  on  the 
faith  of  which  the  marriage  is  had,  220. 
what  sum  in  such  ease  proveable,  16. 
when  bond  or  covenant  for  erawfer  of  stock  upon  request,  amount  of 

proof  regulated  by  the  priee  of  stock,  281. 
when  brndmipt  entitled  to  a  life  interest  in  the  property,  what  order 
will  be  made  as  to  the  dividends,  i6, 
MARRIED  WOMAN.    See  «  Feme  Ccwrt:' 
MAYOR'S  COURT, 

eflbct  of  attachment  in,  6$3. 
MEETINGS  OF  COMMISSIONERS.  See^'CommimUmr  **  OmmUthnersr 
MEETING  OF  CREDITORS^ 

as  to  commeneitig  suits  in  equity,  &c.,  384. 
as  to  the  compositiaii  contract,  814. 
MEMBER  OF  PARLIAMENT, 
littUcI  to  bankruptcy,  90. 
acts  of  bankruptcy  by,  85. ;  and  see  *  Act  of  Btmkriq>tcy,"  19. 

MESSENGER,  «,..., 

power  of  Lord  ChanoeHor  to  ofderptffmeiit  of  bis  bill,  19. 

nature  of  the  office,  169. 

his  aildwrity  as  to  sekure  of  the  bonkrupcfs  peiWB  and  propeity.lk 


MESSENGER  — con^neif.  > ..... 

where  part  of  the  proper^  in  Irriaad,  17a. 
where  property  coDcealed,  ik, 
where  property  in  Scotland,  ib. 
should  make  «i  inrentoiy  of  bankrupt's  efifecCs,  it, 
should  not  quit  possession  after  seizure,  171. 
protected  in  dischai^  of  kia  chitj^  tfu  ..  )  ,    .• 
indemnity  as  to  actions,  t6.  •       • 

as  to  demand  and  refusal  of  warrant,  t&. 
petitioning  creditor  must  be  joined  in  action  against  him,  H.     . 
as  to  limitatioB  of  action  against  him,  and.doAle  costs,.  172. 
obstruction  of  amounts  to  a  oonteoiipt,!^.  ■  i  .      . 

or  indemnifying  a  person  against  the  .eatteqaeBce*  of  snch  ob- 
struction, ib, 
when  provisional  ass^ment  made  to  messenger,  173. 
who  answerable  to  bun  for  his  costs,  t6. 
how  recoverable,  174. 
MILLER, 

has  only  a  ipecial  lien,  484. 
and  not  a  nght  of  set-off  beyond  that  Ken,  7052    - 
MINES, 

V  >Yi9M:k^  •of^.jurhan  deemed  a  tradeCy  sOi 
when  not,  55»  56. 
MISDESCRIPTION, 

when  a  cause  forisapeneding  cosnmission,  aiSk- 
MISNOMER 

does  not  render  the  commission  or  certificate  a  nullity,  617.    - 
when  a  causa  fi>r  superseding  it,  818.  .dfiO. 
MISTAKE,.        .     . 

of  officer  in  issuing  commission,  when  it  will  not  pr^judiee^  Ihk- ' 
MONEY, 

had  and  received  will  not  iie^ . wbeie  no  money  aetuaUy  received,  79- 
as  to  money  having  no  ear^mik^  487. 
as  to  count  for  money  ktnft  by  pbtntiff  a«  msmgitBe^  799. 
lien  on,  874, 
MORTGAGE, 

may  be  pmd  off  by  assignees  before  fiMr&iture^  1;98» 
jiafiM.&rfei^ure  must  he  sold,  and  proof  made  fiw. the  feaAmwH^ 

mode  of  proceeding  when  mortga^  sold,  tA. 
.     may  be  sold  under  thegenenil  oribr,  ii. 
as  to  taking  the  mortgage  account,  i^      .    • 
sale  of,  exempt  from  auction  ^iasy^  80I.  .    <    . 

though  mortgage  fails,  proof  may  be  made  for  moqc(y  ndvanotd,  f  10. 
assignees  may  tender  money  due  on  mortgage  frcim>hankfiipl»  9^ 
.  t  entitle  to  equity  of.  rademptiotKii, 

but  must  pay  interest  up  to  redemption«idi  . 
where  two  mort^es,  cannot  .redensm  one.  without  4e  iUta^^^ 
by  bankrupt  tenant  m  tsol  without  sufiering  a  vteoofteiy,  k^m^mipta 

entitlkl  after  his  death,  357.  ' '/ .  \^ 

of  copyholds  without  surrender,  assignees  canpoft  tai^n^iwutag^^  ^ 

fect^t6.  .  ;  i  •  .    !     :,'.»\    ••  f»    *^    :i' 

where  mortgagor  bankrupt  after  bill  of  foreclosure  filed,  aiifgpMictt- 
not  on  tMr  ofpHeaUan  ^iktie  have,  an  jgamediate  deem  lo  fedecsi, 

358.  7S9. 

of  ship^  ,not  widvHi  the  ptavision  as  to  repoled  owaecsbi|^<ttl»  *t  • 
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MORTGAGE —cMKJfiiMM/. 
EquUabie  MoHgagty  how  created,  SOI.  357. 
validity  of  how  established,  90S. 
reMQuireB  a  special  order  for  a  sale,  SOI. 
diflerence  in  the  allovrance  of  costs,  where  created  by  written  agreement, 

and  where  by  paroi^  SOS. 
of  a  lease  containing  a  covenant  not  to  assign,  SOS. 
asognees  most  join  in  conveyance  o^  when  sold,  S03. 
as  to  depout  of  deeds  for  preparing  a  legal  mon^gage,  i&. 

semble,  amounts  to  an  equitable  mortgage,  S04. 
no  lien  on  deeds  where  object  of  dQK>sit  not  explained,  i&. 

nor  when  deposited  for  a  partioilar  purpose,  i&. 
if  only  part  of  title  deeds  deposited,  in  what  case  mortgage  efiectual  upon 

the  whole  estate,  ib, 
deposit  of  deeds  by  wrongful  possessor  confers  no  lien,  S05. 
deposit  of  court  rolls  creates  an  equitable  mortgage,  t6. 
M>  of  deeds  to  secure  an  annuity,  S06. 
when  deposit  with  third  person  good,  S05. 
with  bankrupt's  wife  bad,  t£ 
when  third  person  advances  money  himself,  lien  does  not  extend 

beyond  him,  16. 
when  purpose  of  deposit  may  be  enlarged  by  subsequent  agreement, 
SO6. 
as  to  tranrfer  of  deeds  by  depositair  to  third  person,  id. 
diftrence  as  to  tacking  in  the  case  ofan  equitable  and  a  legal  mortgage,  S07. 
as  to  lien  of  a  vendor  on  an  estate  for  the  purchase  money,  S09. ;  and  see 
«  Vendorr 
MORTGAGEE, 

Chancellor  no  jurisdiction  over  a  second  mortgagee  not  claiming  under 

commission,  18. 
not  bound  to  join  in  sale,  199. 
if  he  proves,  he  waives  his  right  to  the  mortgage,  ib. 
mode  to  be  pursued  when  second  mortgagee  refuses  to  join  in  sale,  •&. 
when  a  mortgagee  entitled  to  an  injunction,  soo. 
how  he  should  act  when  he  wishes  to  bid  at  the  sale,  iS, 
liable  for  expenses  of  sale,  when  the  purchaser,  201. 
as  to  right  of  tacking,  S07. 

when  first  mortgage  by  deed  he  cannot  tack  a  further  charge  by 

parolj  S07. 
but  may  tack  a  boiid,  ib, 

or  a  subsequent  judgment  docketed,  ib. 
when  equitable  mortgagee  may  tack  a  further  charge,  ib, 
whether  a  Iqgal  mortgagee  can  tack  a  second  mortgage  made  after 

bankruptcy  without  notice,  ib, 
goods  pledged  cannot  be  retained  for  subsequent  advances,  Sio. 
not  entitled  to  crops,  where  bankrupt  mortgagor  tenant  in  possession^  358. 
not  entitled  to  recover  rent  paid  by  tenant  to  assignees  of  mortgagor,  ib. 
when  he  may  oppose  the  allowance  of  the  certificate,  578. 
MOTION, 

when  an  application  should  be  by,  836. 
MUTUAL  DEBTS  AND  CREDIT,  698.701.;  and  see  "*  Setoff :' 

N 
r^AILOR 

may  be  a  bankrupt,  27. 

3« 
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NAVY  AGENT, 

mode  of  proof  b^,  1 95* 
NEW  CHOICE, 

of  assignees  when  directed ;  and  see  *  Airigmtet^^  9. 
NEW  PRONflSE,  624. ;  and  see  «  CerHfiyOe;*  9. 
NEWSPAPER, 

publisher  of  deemed  a  trader,  99. 

oopyrigbt  of  passes  to  assignees,  389. 

qmerct  whether  a  right  to  a  news-walk,  tft. 

a  share  in,  within  the  enacOnent  as  to  reputed  owncnbip,  405. 

when  asngned  widiout  an  affidant  of  the  change  oTinterest,  41C. 
NEW  TRIAL, 

refused  wiien  commission  found  to  be  concerted,  8S8. 

mode  of  applying  for,  td. 
NONJOINDER, 

of  a  joint  assignee  a  ground  of  nonsoit,  759. 
NONSUIT, 

efiect  of  in  action  against  a  commissioner,  165. 

whether  costs  of  can  be  proved,  S74.  n.  2. 
NOTR    See  "  BUU  4f  EjeeLmge.'*    «'  Banierr 

NoncE, 

of  bankraptcj  in  the  Gaiette,  141. 

to  the  bankrupt,  t^. 
of  action  to  commissioners,  165. 
of  dissolution  of  partnenhipj  483. 
of  allowance  of  certificate,  575. 

of  act  of  bankruptcy,  eflfect  of,  685.  ei  teq. ;  and  see  *  Brlaikm*  t. 
what  is  notice  of  an  act  of  bankruptcy,  695. 

how  such  notice  formerly  considered,  696. 

when  the  issuing  of  a  commission  to  be  deemed  notice,  iB. 

corporation  or  public  company  aflected  by  notice  to  tiwir  ^gent,  i. 

confined  now  to  aehiai  notice  of  the  act  of  bankruptcy,  697. 

notice  of  tf  fraudulent  deed  bv  a  person  noi  a  parhf  lo  d,  not  oo^cr 
of  the  act  of  bankruptcy,  id, 
to  creditors  of  a  petition  for  a  supersedeas^  8S4. 

O 
OffPLGOING  CROPS, 

when  assignees  entitled  to,  598. 
OFFICE-COPIES^ 

when  admissible  in  evidence,  786. 
OFflCBR.    See  <*  JETajr-^Mw."    <*  TVodto.** 
OFFICES, 

assignable  unless  they  concern  the  administration  of  tostice,  SSf- 

mode  of  proceeding  by  assignees  when  bankrupt  entided  to  an  office,  5^ 

what  offices  assign&le,  i6. 

what  not,  ib, 
OPENING  BIDIHNGS,  839. 
OPENING  COMMISSION,  188.    See  «  Qmtndsritm.'^ 

prdiminary  proceedings  to  the  adjucfication,  id. 

petitioning  creditor  and  witnesses  must  attend  in  person,  •$. 
'    witness  must  not  be  a  creditor,  159. 

bankrupt's  wife  inadmissible,  tft. 

objection  to  competency  of  witnest  mmt  be  tAtA  bdbre  $iSjMaiki^  ^ 

where  personal  attendance  of  witness  dispensed  with,  •!. 


OPENING  COMMISSION— coiilwiitfdL  .  /  ii  /   yv/>T 

usual  proof  where  act  of  bankraptcy  is  by  lyiag  io.orifon^  H0«:  >•    > 

duty  of  the  commissioners  as  to  the  adjudication^  tS.  y      A 

cannot  adjudicate  if  banknipl  deac^  ib^ 

cannot  be  compeiied  to  adjuwcate,  141.  .    «.'     ^, 

but  where  they  do  not,  a  iresh  commission  ordered,  i6.  /; 

notice  of  adjudication  must  appear  in  the  Gavette^  i6«     • 
and  must  be  giren  to  the  bankrupt^  t6. 

when  advertisement  in  Gazette  wiU  be  suspended,  ib> 

bankrupt  may  surrender  at  this  me^ing^  148. 

as  tp  appointment  of  provisional  assignee*  t6. 

issuing  of  the  warrant  of  seizure,  ib,  ,';     /: 

ORDER, 

obtaining,  operates  as  an  election,  185. 

for  payment  of  money,  proveable,  196.  - /*. 

on  petition,  as  to  service  oi,  845. 

when  de&ult  in  payment  of  money  under,  ib,  '   /, 

for  re>hearing,  iS. 
OUTLAWRY, 

when  fraudulent,  an  act  of  bankruptcy,  61.;  and  see  "  Aei  qf  Jhoth 
n^icy,"  8.  »   ..' 

as  to  dischaige  of  bankrupt  from  process  of  afler  certifiaite»f50jfb  . 

effect  of  judgment  of  against  some  of  several  partneKs,  653« 
OVERSEER, 

when  bankrupt,  how  money  in  his  hands  may  be  proved,  001. 

p  '    ; 

PACKER ;  and  see  ''  Rcpuied  Omerr 
a  trader^  25. 
,  ^when  gwui  a  factor,  and  entitled  to  a  lien  for  his  gemnd  balance,  485. 
PARLIAMENT  MEMBER  OF.    See  "  M<nnberr 
PART  DELIVERY, 

effect  of,  as  to  stoppage  tn  irantUu^  455. 
PARTICULAR, 

of  act  of  bankruptcy,  when  required  to  be  delivered,  826. 
PARTNERS;  and  see  "  AcHont;'  2. 

acknowledgment  of  partnership  with  a  trader  su£Eieiept  proof  ofitAld- 

ing,  51. 
to  ground  a  joint  commission  against,  each  partner  must  commit  ant  net 

of  bankruptcy,  41.  774. 
where  an  enga^ment  of  one  partner  to  provide  for  Mils  preventt  the 

partnership  from  suing  out  a  commission  on  them,  88. 
joint  debt  wul  support  a  separate  commission  against  any  ooe»i6» 
lfts  f;o  i:jght  of  one  partner  to  sue  out  commission  against  his  copartner,  tft. 
where  partners  are  petitioning  creditors,  sufficient  if  one  makes  the 

affidavit  and  executes  the  bond,  111. 
as  to  a  joint  commission  against,  128.;  and  see  **  Communon^.^  4.  « 

remaining  instalaients  due  of  a  partnership  premium  pass  to  assignees^  ^tf  • 
where  a  secret  partner,  all  the  property  passes  to  assignees  of  ostensible 

partn^,  ,418. 
notice  iii  Gazette  of  dissolution  not  sufficient,  unle^  it  can  be  reasonably 
inferred  that  a  party  has  seen  it,  423. 
. «.  ,pp^ff^n  of  03fAent  wdost  on^  partner,  491. 

..  :    ..  3Q  2 


964>  INDEX. 

PARTNERS  —  confmti^. 

allowance  to  bankrupt  partners  under  a  joint  conmttsfon,  54^. 

one  partner  entitled  now  to  his  allowance,  altfaoogfa  the  other  \» 
not  obtained  bis  certificate,  547. 
■    m»  partner  ma^  sign  certificate  for  himself  and  copartners,  566. 
so  a  petition  in  any  matter  in  bonkmptcy,  838. 
partner  of  bankrupt  not  ouscharced  by  the  cert^icate,  995. 
when  he  may  oppose  the  aflowance  of  it,  578. 
\,   Of  the  effect  of  Bimkrtsptcy  genereMyj  and  of  a  teparate  Commusm 
ogaiMtt  one  or  mare  of  the  Pttrtnen^  6S9. 
e£fect  o(  a  joint  commission,  650. 
eflect  of  a  separate  one  as  to  the  bankrupt  partner,  ih. 
as  to  the  soWent  partner,  63U 

difference  between  decisions  at  law  and  in  equity,  iS.  ei  «^. 
where  joint  property  attached  abroad,  and  a  separate  comraosiiiB 
issued  in  England,  634. 
where  a  partner  interested  in  the  profits  but  not  in  the  property.  A, 
when  a  transfer  by  such  a  partner  will  be  void,  t6. 
but  under  a  commission  against  all  the  partners,  the  property  tba 
considered  as  joint,  648. 
whiare  bankrupt  partner  has  embezzled  part  of  joint  property,  655. 

consequences  as  to  himself,  656. 
as  to  banknipt  paitner's  uncertain  interest  in  a  joint  adventtire,  655. 
where  solvent  partners  continue  the  business  with  bankrupt's  share  of 

capital,  16. 
rights  of  a  solvent  partner  to  the  surplus,  656. 
e&ct  of  payment  of  a  dividend  as  to  the  solvent  partner,  i^. 
assignees  may  sue  in  their  own  names  and  in  that  of  the  solvent  pazt- 

ncr,  750. 
when  solvent  partners  cannot  sue  without  joining  assignees,  744. 
when  goods  delivered  by  solvent  partner  bon&fide^  assignees  cannot  msiB- 
tain  trover  against  consignee,  w. 
9.  What  is  joint  and  what  separate  Property  under  a  joint  or  separate  Cm- 
mission^  637. 
interest  of  the  assignees  under  a  separate  commission,  t6. 

power  as  to  the  joint  property,  658. 
as  to  consolidating  joint  and  separate  estates,  t&. 
.  cfihcts  of  an  assignment  by  a  retiring  to  a  continuing  partner,  t&. 
vrill  have  no  effect  unless  accompanied  with  possession,  640. 
where  joint  proper^  left  in  the  possession  of  continuing  partner,  ik 
aa  to  the  liaUiity  of  new  partners,  t6. 
where  payments  to  a  retiring  partner  fi^anddlent,  t&. 
where  real  estates  purchased  with  partnership  fund,  and  conveyed  to  ooe 
partner,  641. 
•  where  ships  so  purchased  and  registered  in  name  of  one  partner^  ih. 
whetner  register  conclusive  proof  of  interest,  648. 
produce  of  insurance  of  separate  interest  of  joint  owner,  ih, 
where  three  partners  sell  goods  elsewhere  in  the  name  of  two,  tfr. 
liability  of  jomt  estate  to  expenses  of  separate  commission,  •&. 
8.  What  is  a  joint  and  what  a  separate  Debt,  645. 
where  one  partner  can  bind  his  copartners,  ift. 

authority  to  accept  bills  may  be  rescinded  by  notice  of  the  other  partner,  ii 
when  trust  money  used  by  one  partner  for  the  partnership,  644. 

distinction  whether  with,  or  without,  the  privity  of  the  other  pift- 
ners,  ib. 
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PARTNERS — eonHnued. 

What  it  a  joint  and  what  a  separate  Debt, 
where  a  new  partner  answerable  for  an  old  debt,  644. 
where  bill  drawn  by  one  partner  applied  with  the  privity  of  the  0thfln  to 

partnership  purposes,  to« 
where  joint  creditor  takes  senarate  security  of  one  partner,  645* 
when  a  dormant  partner  liable,  •&. 

88  to  necessity  of  joining  him  in  action,  646. 
where  a  joint  debt  and  a  separate  debt  not  recoverable  in  the  same 
action  by  assignees,  745. 
but  this  irregularity  cured  by  verdict,  t&. 

4.  0/  Proof  by  joint  Creditors  against  the  joint  and  separate  Eetates^  646. 
how  joint  and  separate  estates  to  be  applied,  ib. 

general  order  as  to  keeping  distinct  accounts,  G47. 

proof  by  joint  creditor  under  separate  commission,  •&. 

rule  when  there  are  no  joint  efiecta,  ib. 

when  joint  property  realised  after  proof  against  the  separate  estate, 

650. 
where  there  is  a  solvent  partner,  ib. 

where  solvent  partner  abroad,  or  none  at  the  time  of  proof,  651. 
insolvency  akme  does  not  warrant  proof  against  the  other  partner,  ib. 
proof  by  a  creditor  of  a  joint  adventure  where  no  joint  proper^,  ib* 
a&  to  order  for  distinct  accounts,  652. 

proof  by  joint  creditor,  where  joint  property  taken  under  s^orate  com- 
mission, i6. 
where  joint  creditor  has  the  privilege  of  election  as  to  proof,  sft. 
when  entitled  to  prove  under  separate  commission,  655* 
where  bankrupt  partner  secretly  withdraws  partnership  monies  for 
his  private  use,  ib» 
but  not  where  he  does  so  openly,  ib. 
as  to  proof  after  judgment  of  outlawry  against  some  of  the  partners,  ib, 

5.  Of  Proof  by  separate  Creditors  under  ajoini  CoaMmMton,  654. 
limited  right  of  proof  Xx>  assent  or  dissent  from  certificate,  ib. 
accounts  to  be  taken  of  the  separate  estates,  ib. 

overplus  of  joint  estate  to  go  to  the  separate  creditors,  ib. 

proof  may  be  made  without  a  special  order,  QS$. 

as  to  proof  of  security  given  by  one  partner  for  money  applied  to  fNatuer- 

ship  purposes,  ib* 
what  is  an  adoption  of  a  separate  debt  by  the  partnership,  i6. 
as  to  proof  of  cestui  que  trust  where  one  partner  without  the  privity  of 

the  other  uses  the  trust  money,  656. 
where  tmth  the  privity  of  the  other  partner,  i6. 
where  joint  dealings  illegal,  no  proof  agamst  the  joint  estate,  657. 
^.  Of  Proof  by  Creditors  holding  joint  and  several  Securities^  and  of  the 

Creditor's  Election  to  prove  against  the  joint  or  separate  Estates,  657. ; 

and  see  "  Election,**  2. 
7.  Of  Proof  between  Partners,  and  d^erent  Firms  composing  one  general 

Partnership,  664, 
when  a  retiring  partner  can  prove  against  the  continuing  one,  297. 
solvent  partner  cannot  prove  in  competition  with  the  general  ceedilon, 

6^.  671. 
same  rule  appliea  to  diffisrent  estates  when  all  partners  bankropt,<64% 
exceptions  to  this  rule,  665. 

1.  Money  fraudulently  abstracted  from  one  estate  for  the  jothery  ib* 
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Cjf  Proof  between  Pariners,  and  different  FWtu^  4^. 
what  is  a  case  of  fhujd,  665. 

riffhts  of  sepemte  creditors  of  defirauded  partnen^  6(6. 
soiveiu;X  of  tJbe  {Murtoer  will  not  prevent  the  same  i^t,  i. 
where  ooe  partner  by  his  own  conduct  gives  the  other  afiil!  cmtni 
over  the  partnership  funds,  667. 
what  is  not  an  acquiescence  in  such  control,  668. 
as  to  coDtribtttion  between  estates^  669. 
where  a  solvent  partner  (who  has  paid  all  the  joint  debts)  msyyo", 
for  a  share  or  the  deficiency  not  paid  by  one  of  two  biunft 
partnefBy  agpiost  the  estate  of  the  other,  t6. 
3.  Where  some  of  the  partners  carry  on  a  di&rent  trade  noder  s& 
duct  firm,  670. 
trades  must  be  distinct,  and  not  merely  branches  of  the  jobtciB- 

cem,  671. 
consideration  of  the  debt  roust  be  for  articles  oi  trade,  67i. 
specjal  order  for  keepimg  distinct  accounts^  ib. 
How  affected  by  the  right  of  uUoffy  708. 

debt  due  from  a  surviving  partner  migr  be  set  off  as  a  iepmtt 

debt,  709. 
so  a  dd)t  due  from  the  only  ostensible  partner  may  be  setof  D>a 
action,  in  which  that  partner  and  a  secret  partner  are  coflaiiiA 

BO  where  bankers  indorse  a  note  to  another  firm  in  whidi  noeoi 
them  were  partners,  a  debt  due  from  the  banking  firm  oif  ^ 
set  off  in  an  action  by  the  indorsees  of  the  note,  i6. 
where  only  mme  partner*  of  a  firm  bankrupt,  not  within  theesat* 
ments  as  to  mutual  credit,  t6. 
PART-OWNERS, 

of  ship  have  no  lien  upon  the  share  of  another  part-owner,  487. 
PART-PAYMENT, 

eflect-of  as  to  stoppage  M/rsfinte,  459. 
PATENT, 

bankrupt's  interest  in  passes  to  assignees,  389. 
within  the  enactment  as  to  reputed  ownership,  405. 

when  assigned  and  patentee  continues  to  use  the  inveotioD,  417 
PAUPERIS  IN  FDRMA, 

when  bankrupt  may  petition,  899.  841. 
PA.WNBROKER 

liable  to  bankruptcy,  39.  31. 
PAYMENT  OF  MONEY  INTO  COURT, 
in  action  against  commissioner,  165. 

in  actions  by  assignees  before  time  allowed  bankrupt  to  dispute  cosav- 
sion,  744. 
PAYMENT, 

when  invalidated  by  a  coounission,  195. 
plea  of  admits  the  title  of  the  assignees,  784. 

may  be  a  bankrupt,  90u 
PENALTY, 

*>«  to  the  crowii  a  good  petitkining  creditor's  debt,  93. 
PERJURY, 

punishment  for,  182. 
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1?ETraOOTNG  CREDlTOIt 

\.  0/  t^  Ammait  and  Naiure  qf  hit  Debt;  and  sed  ^ 
debt  payable  mfuturo  luffident,  87. 
must  be  a  legal  and  not  an  equitable  dtkt^  ib, 

due  to  petitioning  creditor  in  hit  own  right,  ib. 
but  one  of  sevenu  assignees  may  sae  out  conmii 
partners  cannot  sue  out  commission  on  biHs, 
engages  to  provide  for  them  when  due,  ^ 
must  not  be  a  debt  from  one  partner  to  another,  iA. 
except  when  the  partnership  has  been  detennitt 
but  when  debt  does  not  arise  out  of  a  partnen 
partner  may  then  be  petitioning  creditor,  ib. 
when  a  creditor  receiving  part  of  his  debt,  reduGiDj 
nevertheless  be  petitioning  creditor,  89. 
when  after  execution  of  a  composition  deed,  ib^ 
or  after  taking  a  bond  or  a  bill  for  the  wh 

debt,  ib. 
or  a  promissory  note  on  a  wrong  stamp,  90. 
creditor  huving  in  notes  at  lOs.  m  the  pound  i 

amount,  to, 
debt  composed  partly  of  htterert  bad,  unless  when,  i 
baqker's  paid  check  though  in  hands  of  drawer,  n 

evidence  of  debt,  ib. 
debt  must  not  be  contingent,  ib. 

nor  on  an  unliquidated  account,  91. 
nor  one  due  from  a  person  dischai]^  under  ini 
but  warrant  of  attorney  to  secure  runnms  acceptanc 
so  a  debt  on  an  attorney's  bill  though  not  signe 
or  though  an  order  pending  for  taxation  oi 
so  a  debt  from  a  surety,  tb. 
or  one  due  on  an  award,  ib. 
or  a  penalty  due  to  the  Crown,  95. 
or  an  assessment  for  church  or  highway  rates,  il 
whether  an  uncertificated  bankrupt  can  be  petitaoran 
executor  of  a  bankrupt  cannot  for  debt  due  before  b 
factor  selling  goods  in  his  own  name  may  be,  ib. 
creditor  residing  in  enemy's  country  cannot,  ib. 
except  when  trading  under  a  licence,  ib. 
or  wnen  residence  involuntary,  ib, 
where  tecretary  to  public  company  cannot,  99. 
where  the  gross  amount  of  debts  is  below  SOO^  on  a  < 

by  three  or  more  creditors,  bad,  ib. 
though  debt  insufiident.  Lord  Chancdior  may  in  w 
mission  to  stand,  U). 
2.  T^hne  of  contracting  and  accruing  of  the  Debt,  94. 
must  be  subdsting  whilst  party  is  in  trade,  ib. 
and  before  some  act  of  bankruptcy,  ib. 
verdict  in  tort,  where  judgment  not  till  ttfier  act  of  b 
debt  contracted  <^ier  arrett  bad,  where  act  of  baf 

prison,  ib. 
but  accepting  security  of  a  higher  nature,  or  a  )u< 

bankruptcy,  will  not  invalidate  original  debt,  ib. 
note  made  before,  though  indorsed  t^ter  act  of  bankr 
bill  not  due,  good  for  the  amount,  without  deducting 
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PBTIXIONING  CREDITOR— con/mii«/. 
Time  of  contracting  and  accruing  of  tie  Debt, 

or^ihdjxf^paldby  acceptor  after  comnusnony^gooddAtips]^ 

the  drawer,  97. 
when  due,  what  must  be  proved  against  the  drawer,  ib. 
but  exchange  of  accq>tances  before  bilk  are  mature,  iDsufficiem,  i. 
so  a  debt  due  to  acceptor  of  an  accoounodatioD  bill  ptjiog  k 
after  the  act  of  bankruptcy  of  the  drawer,  ib. 
a  debt  barred  by  statute  of  limitations  insufficient,  98. 
or  one  contracted  bv  an  infant^  100. 
executor  before  proliate  a  good  petitioning  creditor,  99. 

and  thou^  probate  has  wrong  stamp,  may  be  stamped  after  ad- 
judication, ib, 
when  debt  due  to  wife  dum  sola,  husband  must  petitioo  joindy)  A. 
except  on  a  bill  or  note,  where  he  may  petition  alooe,  ik 
3,  General  Dutiei  and  IMiUtiet  of  Petitioning  Creditor,  ib. 
cannot  sue  out  commission  after  taking  the  perton  in  execuUoa,a(. 

or  a  second  commission  without  special  leave,  12S. 
concluded  by  suing  out  the  commission,  190. 
has  not  the  election  of  the  other  creditors.,  101. 

except  when,  ib.  130. 
liability  for  irregularity  in  suing  out  commission,  109. 
how  wt  liable  for  costs,  ib, 
when  allowed  costs  on  petition,  102.  130. 
penalty  for  compounding  with  bankrupt  after  striking  docket,  a&. 
liability  for  receiving  money  from  him  before  docket,  103. 
making  a  corrupt  bargain  with  the  solicitor,  guilty  of  a  contempt,  i6. 
bound  to  support  the  commission,  ib. 

to  make  due  previous  inquiries  as  to  the  trading,  &c.,  104. 
to  give  all  proper  information  to  the  assignees,  a6. 
to  produce  dociiments,  &c.,  ib. 

but  not  to  give  evidence  against  his  own  commission,  ib. 
estopped  by  his  affidavit  of  debt,  105. 
when  should  be  made  a  defendant,  ib. 
when  liable  for  costs  of  action,  ib. 
should  be  joined  in  action  against  the  messenger,  171. 
must  prove  his  debt  at  a  public  meeting,  567. 
as  to  (lis  competency  as  a  witness ;  see  *'  Witness,^'  7. 
PETITION,  PRACTICE  ON, 

to  stay  certificate,  587.;  and  see  **  CertificaU^  4. 
for  a  supersedeas,  8S4. ;  and  see  **  Supersedeas**  3. 
■  flS  to  service  of  |)etition  to  expunge  a  proof  where  creditor  abroad,  5)i 
practice  on  petitions  in  general,  855. 

when  application  should  be  by  petition^  and  when  by  motitm,  836, 
when  a  petition  will  not  lie,  t6. 
petition  may  be  framed  in  the  alternative,  f6. 
how  it  should  be  entitled,  ib. 
should  not  be  multifarious,  ib. 
general  order  as  to  signature  and  attestation,  837. 
when  a  party  permitted  to  sign  by  his  agent,  838. 
assignees  must  all  sign,  w. 

bat  one  partner  may  sign  for  himself  and  partners,  ib. 
must  be  attested  by  solicitor  presenting  petition,  t&. 
but  attestation  need  not  state  that  he  is  such,  ib. 
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PETITION,  PRACTICE  ON-- continued,  !;\    ' 

when  it  must  state  him  to  be  solicitor  or\a^ept  of  the  party 
signin|:,  838. 
what  attestation  insufficient,  839. 

by  the  solicitor's  agent,  td.  ,< 

qwere,  whether  authentication  sufficient,  i6. 
solicitor  bdng  in  prison,  no  objection  to  the  attestation,  ib, 
mode  of  applying  for  a  petition  to  stand  over,  840. 
petitions  roust  b^  personally  served  upon  the  other  p^y,  t^. 
except  when  special  order  obtained,  ib,  , 

when  this  may  be  applied  for,  iS. 
when  a  supplemental  petition  necessary,  841. 
petition  m  forma  pauperis,  ib. 
rule  as  to  restoring  petition  struck  out  of  paper,  ib. 
dJtdttvU  of  service,  and  of  the  truth  of  petition,  ib,  «       .     . 

office  copies  must  be  taken,  ib. 
as  to  filrog  an  affidavit,  ib. 
when  it  should  be  sworn,  ib. 

what  is  a  wfdver  of  an  objection  as  to  the  swearing,  S43.  .        ,, 
affidavits  should  not  be  filed  subsequently  to  petition  day,  ih^ 
except  in  support  of  a  motion,  ib, 
before  whom  should  be  sworn,  t3. 
should  be  pertinent  to  matter  of  petition,  \b. 
when  a  defect  in  may  be  amended,  ib.  . , 

when  affidavits  in  reply  may  be  filed,  t6.  ,. 

when  affidavits  receivable  in  evidence  before  the  Master,  843. 
as  to  inspection  of  proceedings,  i6.  ,,  ,. 

mode  of^proceeding  when  petitioner  does  not  appear,  844. 
service  of  order  on  petition,  tb. 

when  default  made  m  payment  of  money  under  an  order,  ib^ 
order  on  petition  for  re-hearing,  ib. 
signature  of  petition  of  appeal,  ib. 

as  to  practice  on  directing  an  issue,  or  an  action,  see  ^  Supersedtmm*  3. 
PETITION  TO  PROVE 

operates  as  an  election,  185. 

cannot  be  presented  before  commissioners  have  rejected  proof,  B^l^ , 
PLEADING ;  and  see  **  Actiontr 

proof  of  a  debt  cannot  be  pleaded  by  bankrupt  in  bar,  189.  i  ,^l 

PLEADING  CERTIFICATE.    See  «  Cer/i/Jca/^,"  7. 
PLEDGE ;  and  see  «  Factor r 

of  goods    cannot  be  retained  for  further  advances  after  the  bank* 

ruptcy,  210. 
when  creditor  may  have  a  value  set  upon  the  goods,  and  prove  for  the 

difierence,  211. 
selling  goods  pledged  does  not  destroy  right  of  proof  for  balance,  ib. 
PLUMBmi 

may  be  bankrupt,  27. 
POLICY  OF  INSURANCE, 

insured  may  prove,  though  loss  happens  afler  the  commission,  264. 
agent  may  prove,  when  party  insured  is  abroad,  %b. 
life  insurances  within  the  enactment  of  the  statute,  ib. 

on  bankrupt's  life  passes  to  assignees,  389. 
on  foreign  property,  when  not  proveable,  ib. 
witnin  the  enactment  as  to  reputed  ownership,  405. 
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POUCY  OF  INSURANCE— coitfifiifA/. 

when  aioffned  with  a  ship,  purchiuer  may  be  entitled  to  policy, 
not  to  uiip,  4S1. 
POSSIBILITY, 

passes  to  assignees,  563. 

but  not  a  mere  expedmncy  of  inheritance,  364. 
POWERS, 

former  uncertainty  as  to  their  vesting  in  assignees,  361. 

but  now  ail  (with  one  exception)  may  be  executed  by  asdgDeOi  3S1 
POWER  OF  ATTORNEY, 

to  reoeiTe  money  revoked  by  bankruptcy  of  principal,  i&. 

setnble,  if  given  to  a  bankrupt,  also  revoked,  t&. 

but  power  ^ven  to  do  a  mere  formal  act  not  revoked,  H, 

as  to  sign  an  indorsement  on  certificate  of  r^gbtiy  of  a  sh^,  iBM- 

to  ngn  the  bankrupt's  certificate,  554. 
PRACTICE  ON  PETITIONS.    See  «  Petitions:'    "  Sttpenedeu,''  3. 
PREFERENCE  FRAUDULENT.    See  '^  Aingmmeni^^'  6. 

ground  for  a  tupenedeoi^  806.  8SS. 
PRESENTATION  TO  A  LIVING. 

passes  to  assignees  unless  the  church  be  void,  360. 
PRINCIPAL  AND  AGENT.  See  '« AgefUr  «  Factorr  «  Bmkerr  'Mr^P 
PRINCIPAL  AND  SURETY.    See  «  Sureivr 
PRINTER, 

may  be  a  bankrupt,  96. 

nature  of  his  lien,  484. 
PRISON, 

trader  yielding  himself  to  an  act  of  bankruptcy,  6 1 . 

lying  in,  76.;  and  see "  Act  of  Bankrupi^"  14. 

escape  from,  an  act  of  bankruptcy,  81.    See  ^  Act  of  Bankrufiaft  15- 
PRISO>f  BOOKS, 

when  evidence,  772. 
raiVILEGE, 

of  a  bankrupt  firom  arrest,  5S8. ;  and  see  **  Bankrupt:*  V. 

of  an  attorney,  870. 
PROBATE  OF  WILL, 

insufficiently  stamped  may  be  (when  properly  stamped)  good  bf  r^ 
trospection^  99. 
PROCEDENDO, 

Vice-Chancellor  may  hear  a  petition  for,  14.  834. 

operation  and  effect  of,  854. 

in  what  cases  granted,  835. 
PROCEEDINGS;  and  see  « Depotitiont:' 

who  entiUed  to  custody  of,  5StS. 

no  lien  on,  164. 

when  ordered  to  be  depodted  with  the  secretaiy  of  bankrupts,  137. 

a  Judffe  no  authority  to  order  copies,  ib. 

when  lost,  574. 

when  and  by  whom  may  be  inspected,  843. 

when  they  must  be  produced,  885.  868. 
PROFERT, 

need  not  be  made  in  an  action  by  asdgnees,  740. 
PROHIBITION, 

will  not  lie  to  the  Lord  Chancellor  in  bankruptcy,  11. 
PROMISSORY  NOTEa    See^'BUUof  Exdumger 
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PROOF  OF  DEBTS,  '  '     '" ' 

1.  Of  DehU  %n  general^  and  herein  of  ike  Rights  and  Duties  generally  of 

Creditors^  176. 
creditor  may  prove  though  act  of  bankruptcy  prior  to  debt,  »6, 
or  thougn  debt  contracted  after  bankrupt  left  off  trade,  177. 
but  cannot  prove  debt  barred  by  statute  of  limitations,  t&. 
may  prove  debt  contracted  by  bankrupt's  wife  .'before  her  mar- 
riage, ib. 
or  any  debt  barred  by  certificate,  ib.  , . 

but  debt  must  first  be  liquidated,  ib, 
how  proof  operates,  ib. 

IS  a  waiver  of  any  Hen,  489. 
.  penalty  on  creditor  receiving  more  from  bankrupt  than  other  crediton, 
178, 
creditors  must  come  in  upon  equal  terms,  ib, 
mode  of  proof  as  to  creditors  holding  securities,  ib. 
should  be  exhibited,  179. 

when  security  may  be  sold,  and  proof  made  for  the  difierence,  ib, 
when  proof  may  be  made  without  giving  up  security,  ib, 
where  creditor  insures  against  a  contingency,  and  receives  the  sum  i»* 

sured,  the  sum  recovered  must  be  deoucted  from  the  proof,  210. 
proof  of  balance  of  a  debt  should  not  be  rejected,  180. 
disability  of  creditor  by  not  proving,  181. 
creditor  bound  to  answer  the  commissioners'  inquiries,  ib, 
right  of  a  specialty  creditor  against  a  bankrupt  heir,  ib. 
woen  creditor  not  estopped  by  proof,  ib. 
when  liable  to  contribute  to  expenses  of  assignees,  ib. 
creditor  may  appeal  firom  commissioners  to  the  Chancellor,  182. 
punishment  for  perjury,  ib. 
statute  to  be  construed  favorably  for  creditors,  ib. 

2.  Of  the  Creditor^ t  Election  to  sue  the  Bankrupt,  or  prove  his  Debt,  18^  |  • 

and  see  '*  Electum.'^ 

3.  Time  of  Proof,  192. 

as  to  a  special  meeting,  ib. 

creditor  may  prove  at  any  time  before  a  final  dividend,  ib. 

except  in  the  case  of  gross  laches,  ib. 

4.  Manner  of  Proof,  193. 
creditor  must  attend  in  person,  ib. 

proof  may  be  rejected  bjr  commissioners,  ib. 

comraisdoners  may  inquire  into  consideration,  ib. 

form  of  the  creditor's  deposition,  1 94. 

when  proof  ma^  be  made  by  affidavit,  id. 

how  a  corporation  may  prove,  ib. 

whether  the  oath  of  a  creditor  can  be  dispensed^with,  ib. 

how  a  trustee  should  prove,  195. 

assignee  of  a  bond,  ib. 

navy  agent,  ib, 

infant  creditor,  ib. 

where  creditor  insane,  ib. 

where  the  bankrupt  is  an  executor  or  trustee,  ib, 
securities  must  be  proauced,  196. 
if  creditor  dissatisfied,  ma^  appeal  to  the  Chancellor,  ib. 

5.  By  Judgment  Creditors,  ib, 

6.  By  Creditors  having  a  Mortgage  or  Equitable  lAen,  198. 

7.  Qjf  Debts  payable  infuturo,  212. 
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PROOF  OF  DEWTS-^contimied. 

8.  Of  ComUngentD^Uf^li, 

9.  Of  CretRion  by  Marriage  ArUcles,  21 5. 

la  By  CredUoTM  of  a  Banhnipt  Ssecutor  or  TVuttee,  amd  by  ike  Bmdtri 
of  a  CrediiM'^  322. 

11.  Of  Crediiori  hf  AnmtUiet,  227. 

12.  Apprentices,  (Serks,  Servants^  and  Chiidren,  233. 
\5,  On  Atoards,  255. 

14.  OnAndi^ib. 

15.  BiUt  of  Exchange  and  Promissory  Notes,  and  qf  O-oss  Paper  Ikma^t 

259. 

16.  Pokdes  of  Insurance,  264. 

17.  Rent,  265. 

18.  Interest,  269. 

19.  CosU,  274. 

20.  Damages,  2%0, 

21.  Sureties,  285. 

22.  Creditors  hu  Composition,  297. 
25.  Friendly  Society  Act,  299. 

24.  Rates  and  Taxes,  501. 

25.  Btegal  and  void  Debts,  502. 

26.  Of  claiming  a  Debt,  301. 

27.  Of  expunging  and  reducing  a  Proof,  146. 509. 

N.B.  For  the  particulars  under  these  diflerent  heads  see  tbe  k- 
spective  Htles  in  the  Index, 
by  joint  creditors  against  the  joint  and  separate  estates^  646.;  and  ^ 

«  PaHners,**  4. 
how  it  operates  as  to  the  jurisdiction  of  the  Chancellor,  17. 
PROSECUTING  COMMISSION, 

time  limited  for,  120. 
PROTECTION.    Sec  «  Arrest^    «  Bankrupt:'    «  WUmtssr 
PROTEST  OF  BILLS, 

charges  of,  when  proveable,  265. 
PROVISIONAL  ASSIGNMENT;  and  see  « ilu^gaew,"  i. 

when  necessary,  142. 175.  512.  490. 
PUBLIC  COMPANY, 

inembor  of  exempted  firom  bankruptcy,  35. 

debt  due  to  does  not  enable  their  secretary  to  be  a  petitionii^  ^ 

ditor,  95. 
when  shares  in  subject  to  the  provision  as  to  reputed  ownerships  403.^5. 

whett  assigned  and  remaining  in  name  of  bankrupt,  416. 
as  to  their  right  of  set-ofl^  712.;  and  see  **  Set-cff^*  4. 
PUBLIC  OFFICER, 

not  U)le  to  bankruptcy,  55. 
PUBLICATION 

of  bankruptcy  when  restrained,  114. 
PURCHASER, 

protection  of,  against  reladon  to  the  act  of  bankruptcy^  685.  H  «f » 

and  see  <<  Relation,"  2. 
when  protected  from  effects  of  a  supersedeas,  851. 


QUALIFICATION 

i>f  oommiwoners,  158. 


QUARANTINE,  '         '11 

how  coDfiidered  with  reipect  to  the  completion  of  the  ▼oyflge^  A!^*    " 

QUARRY, 

woridng  and  idling  itone  fronij  whether  a  trading,  51.  ' 

QUORUM  CX>MMI^IONERS,  115. 

R 
RATES.    Sec  «  Tiu:e$:*  ^ 

REAL  ESTATE,  348. ;  and  see  '<  Assignment:*    **  Bargain  rnnd  SeOe,** 

in  colonies,  as  to  r^stration  of  conveyance  of,  348. 
RECALLING  CERTmCATE,  586. ;  and  see  «  CerHficaU^  3. 
RECEIPT, 

by  one  assignee,  whether  a  sufficient  discharge,  5S4.  ^ 

RECEIVER, 

cannot  be  appointed  in  bankruptcy  upon  petiHon,  13. 224»  -    - 

a  decree  for  one  not  superseded  by  a  commisuon,  124.  ^    < 

cannot  sign  a  bankrupt's  certificate,  566.  -* 

when  he  may  oppose  the  allowance  of  it,  578* 
RECEIVER  GENERAL  OF  TAXES 

exempted  from  bankruptcy,  34.  «    v 

RECOMMITMENT, 

when  warrant  defective,  156. 
REDEMPTION.    8ee ** EqvUy of Bedempthnr    ''Mortgage 
RE-EXCHANGE, 

when  proveable,  863. 
REGISTRATION,  .< 

'  in  colonies  of  conveyance  of  real  estate,  348. 
REGISTRY  OF  PROCEEDINGS,  785.  i 

REGISTER  ACT  OF  SHIPPING,  419.  •   h  I 

RE-HEARING, 

as  to  obtaining  order  for,  844.  - '  '  1 

RELATION  TO  ACT  OF  BANKRUPTCY,  -    .„  » 

to  the  arrest,  in  computing  period  of  lying  in  prison,  79.. 
1.  As  to  Paytnents  made  by  or  to  the  Bankrupt,  674.  .  .'<  »'/'  f 

alterations  in  the  former  law  of  relation,  t^. 

what  pajrments  by  the  bankrupt  valid,  675.  '     >' :  .  4 

relation  only  extends  to  accruing  of  petitioning  credltof^s  debt^ak 
payment  not  confined  to  former  restriction,  t6. 
but  must  be  a  bom&fide  pajnnent,  676. 
and  made  by  the  bankrupt  or  his  agent,  t&. 

indorsement  and  delivery  of  bills  of  exdiange  when  a  good  payment,  i5. 
when  acceptance  of  a  bill,  i^. 

or  bartering  of  goods,  t&.  < 

payments  by  bankrupt's  bankers  after  act  of  bankruptcy  not  peo- 

tected,  677.  .     1 

money  sent  by  a  carrier,  but  not  reaching  the  creditor  till  after 

the  bankruptcy,  not  a  valid  payment,  s&. 
payment  from  fear  of  arrest  a  oon&fide  payment,  t6. 
o/t/er,  where  all  creditors  paid  except  one,  678. 
repayment  of  money  clothed  with  a  trust  protected,  ib, 
so  payment  to  avoid  a  distress,  tiw 
so  payment  in  consideration  of  the  surrender  of  a  lien,  t5. 
money  received  cfter  the  bankruptcy  by  a  creditor  under  a  power 

of  attorney  passes  to  the  assignees,  679.  ^ 

relation  only  afiects  payments  which  may  prejudice  the  assignees,' i6. 
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RELATION  TO  ACT  OF  BANKRUPXCY— 
Am  io  Payment  made  hy  or  to  ike  BamkrupL 
As  to  paymeots  to  the  bankrwi^  680, 
Terence  between  e&ct  of  paymeots  by  and  to  the  bankni^*  s^. 
payment  without  notice  of  an  act  of  bankrnptcy  protected,  ik, 
aSfhrj  a  payment  in  anticipation  of  a  consignment,  a6. 
payment  by  a  messenger  not  di^utable^  681. 
payment  of  acceptance  relates  to  the  time  when  given,  and  net 

paid,t6. 
as  to  payments  made  to  a  bankrupt  in  prison,  ib. 

as  to  fraction  of  a  day  in  relation  of  the  iraprisoonent,  68S. 
act  of  bankruptcy  by  famping  out  of  prison  relates  bskck  to  ifce  v- 

rest,  ib, 
payment  made  by  coercion  of  hiw  yalid,  689. 
Mh',  payment  under  an  attachment  in  the  mayor's  cotMi^^b. 
where  a  banker  entitled  to  relief  on  a  bill  of  inteipieadefy  684. 
payment  under  a  commission  which  u  superseded,  good»  i6. 
9,  Jbto  Purcbaseri,  685. 
contracts  two  months  before  commission,  though  after  act  of  haBknpiq, 

unimpeachable  without  notice,  i6. 
proiiso  in  case  a  first  commission  is  superseded,  and  «  seoood  mmedfik 
as  to  purchasers  wUhotit  notice  of  an  act  of  bankruptcy,  686. 

purchase  of  goods  paid  for  in  the  ordinary  course  of  trade,  i&» 
when  goods  are  not  paid  for,  ib, 

equity  will  not  favour  clmms  of  assignees  agmnst  a  fidr  purihiwt,  err. 
■n  equitable  purchaser  as  much  within  the  statute  as  a  Iqpl  on^  S87. 
where  purchase  deed  ordered  to  stand  as  a  securil^  for  tSie 
,^  advanced,  t6. 
as  to  purchaser  10^  notice^  ib. 
need  not  be  averred,  that  the  party  had  notice,  688. 
purchases  good  unless  commission  sued  out  within  twehre  mnitfh%  ik 
to  be  reckoned  from  tbe  act  oi  bankruptcy,  of  which 

had  notice,  ib, 

a  subsequent  act  does  not  in  this  respect  defeat  the  c&ct  of  s 
former  one,  689. 
9,  Am  to  other  DitpciiiioHM  oftkeBankrwp^i  Prooeriy^  ib. 
indorsement  of  a  bill  within  the  two  months  has  reference  to  a 

delivery  of  it,  ib, 
when  indorsement  of  a  Inll  of  lading  relates  back  to  tbe  previoos 

ment  of  the  goods,  690. 
other  property  cannot  be  substituted  by  bankrupt  after  bankruptcy  far 

fiooas  assigned  by  him  before,  ib, 
btlT  of  sale  of  a  ship  at  sea  before  bankruptcy  valid,  though  the  nqAkn 
of  the  r^;istry  act  not  completed  until  after  bankmptry,  aft. 
unless  there  is  gross  delay,  691. 

power  of  attorney  to  sign  indonement  on  the  register  aot  revoked  b« 
bankruptcy,  16. 
where  goods  are  conugned  to  and  sold  by  a  factor  after  act  of  bsok- 
ruptcy  of  the  consignor,  proceeds  pass  to  the  asMgpees,*^ 
4.  OfExecuHomM  and  AttackmadMt  69S.;  and  see  "  JSxecmtiomS 
levied  more  than  two  months  before  commjawon,  good,  ib, 
but  if  after  bankrupt's  arrest,  when  aa  of  bankruptcy  is  kgr  {f^  * 

oritom^bttd,  693. 
if  levy  and  act  of  bankruptcy  the  same  da^,  ofien  to  iaquice  which  hnd 
the  priority,  694. 
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RELATION  TO  ACT  OP  BANBHUPTCfY  — con/imftprf. 
Of  Executant  and  AtiaekmenU. 
but  this  not  permitted  where  an  extent  of  the  crown  issues  on  the  day 
of  the  commissioners'  assignment,  694.;  and  see  **  ExtenU^ 
5.  What  it  NoHee  of  an  Act  of  Bankruptcy,  695. ;  and  see  **  Notice** 
RELEASE, 

operation  of  by  one  assignee,  324. 
RELIEF, 

passes  to  the  assignees,  385. 
REMAINDER, 

passes  to  assignees,  561. 

where  bankrupt  entitled  to  remainder  in  tail,  assignees  take  only  a  base 
fee  3SQ 
remaining'  ABROAD ;  Bnd  we  •^  Act  of  Bankruptcy,*'  2. 

an  act  of  bankruptcy,  47. 
REMOVAL  OP  ASSIGNEE ;  and  see  <"  Astigneei,"  6. 
when  a  remo?ed  assignee  must  join  in  an  action,  745. 
when  liable  in  action  for  money  had  and  recdred,  ii. 
RENEWED  COMMISSION,  15 J.;  and  see  <«  Commiuion;*  5. 
RENT, 

cannot  be  distrained  for  after  proving  for  the  amount,  192. 265. 

only  one  year's  rent  can  be  distraint  for  after  act  of  bankruptcy,  S65. 

proof  may  be  made  for  the  residue,  t5. 

when  goods  removed,  landlord  cannot  distrain,  266. 

except  when  fraudulently  removed,  267. 
landlord  nas  no  lien  unless  he  actually  distrain,  t&. 
when  he  may  distrain  for  rent  in  advance,  ib, 

where  the  bailiff  distraining  embezzles  the  surplus,  and  becomes  bankrupt, 
tenant  can  only  protw  for  the  amount,  268. 
REPUTED  OWNER,  402. 

1.  What  Tkmgi  are  uMin  the  Statute,  ib. 
enactment  of  the  new  statute  concerning,  ib, 
confined  to  perianal  chattels,  405. 
not  fixtures,  ib. 
nor  shares  in  a  public  company  whose  funds  arise  from  rents  of  real 

estates,  t6. 
but  moveable  utensils  not  fixed  to  freehold  within  the  statute,  404. 
unless  let  on  hire  by  usage  of  trade,  i6. 

as  a  brewer^s  or  disuller's  vats,  a  dyer's  plant,  stocking  frames, 

ib. 
so  the  engines,  machinery,  and  implements  of  a  colliery,  ib, 
semble,  exception  extench  to  job-horses  and  carnages,  ib, 
chotes  in  action  within  the  enactment,  405. 
as  shares  in  a  public  company,  ib, 
bills  of  exchange,  ib, 
policies  of  insurance,  ib, 
a  share  in  a  newspaper,  ib, 
stock  in  the  pubhc  tunds,  ib, 
a  patent  for  an  invention,  ib, 
9.  What  Potseuion  it  within  the  Statute,  ib. 
possession  more  a  question  of  fact  than  law,  ib. 
possession  primA  facie  evidence  of  ownership,  ib, 
when  It  must  be  acquired,  ib. 

stronger  evidence  wiien  bankrupt  once  the  ostensible  oumer,  ib. 
but  must  be  accompanied  with  some  reputation  ofownertkipy  406. 
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RSPUTJSD  OWNER— tfORiifisAl 
m^  Pouetnm  ii  witkm  the  StahOe, 

this  reputation  ma^  be  rebutted  by  otBer  eTidence^  406^ 
tecret  transfer  or  property  without  possession  void  aplnst  cre&oiSyik 
but  where  transfer  noiorhui^  possession  may  be  relamed,  j&. 
•o  a  purchase  of  a  house  and  furniture,  witii  an  immediate  demise  of  i; 

may  be  good,  407. 
tecrei  execution,  defendant  remaming  in  possessicm  of  the  goods  ^^ 
the  statute,  ib. 
although  possession  is  subject  to  a  yearly  rental,  408. 
and  creditor's  initials  marked  on  the  goods,  i6. 
but  where  execution  notorious^  the  goods  protected,  lb, 
utensils  let  by  a  retiring  to  a  continuing  partner,  wUhin  the  itatiite,i 
so  goods  let  to  any  one  under  a  colourable  lease,  409. 
as  to  produce  of  fire  insurance  on  separate  property  io  joint  oocip- 

Uon,  ib. 
goods  purchased,  and  lefl  in  possession  of  bankrupt,  ib, 
wnen  a  case  of  reputed  ownership,  4io. 
when  not,  411. 

criterion  for  determininff  a  case  of  this  description,  ib. 
goods  lying  at  a  wharf  in  banknipt's  name  widiin  the  statute^  41S. 
a&tir,  when  in  the  name  of  his  agents  ib. 

or  if  transferred  into  a  purchaser's  name  before  the  act  oT  bttk* 
ruptcy,  ib, 
thoueh  the  very  day  before,  ib. 
or  if  a  deUvery  order  is  shown  and  assented  to  by  tfae'wliarfiDgiff,^ 
or  where  delivery  warrants  (transferrable  without  indofsemeot)  are 
in  hands  of  a6ofidySd^hoIder,415. 
as  to  proceeds  of  eoods  of  a  captain  in  East  India  CompaDy's  senice, 

who  had  assigned  his  privily,  ib, 
where  goods  an  sale  or  return  within  the  statute,  414. 
where  not,  ib, 

meaning  of  this  contrlurt,  ib, 
when  goods  sold  once  actually  delivered,  the  property  cbai^edt  mis- 
delivery cannot  be  qualified  by  secret  stipulation,  ib, 
a  control  over  the  goods  equal  to  a  delivery,  ib, 
qmigre,  as  to  propertv  removed  by  real  owner  from  bankrupt's  poeessoo 

on  the  eve  of  bankruptcjr,  416.    ^ 
interest  in  a  newspaper  assigned,  without  an  affidavit  of  the  dmige  » 

interest,  within  the  statute,  ib, 
so  assignment  of  share  in  a  public  company,  share  remaiain^  in  ^^ 

of  the  bankrupt,  £5. 
ao  of  a  patent,  where  patentee  continues  to  use  the  invention,  417. 
possession  of  bankrupt  must  be  wiiA  consent  of  true  owner,  a&. 
property  of  infants  not  allected  by  reputed  ownership,  ib,  ^^^ 

where  a  secret  partner,  all  the  property  passes  to  assignees  of  ortea*'^ 

partner,  418. 
where  property  cannot  be  delivered,  not  within  the  statute  w. 

as  ships  at  sea  and  thdr  caigoes,  ib, ;  mid  see  **  S^!* 
ao  where  biest  deUvery  made  that  circumstances  admit,  4SS. 
when  a  ekose  m  aeHon  assigned,  the  security  must  be  deCfered  ^9» 
asoney  in  hands  of  a  third  person  already  drawn  for  by  banlnV^  "^ ' 

oaae  of  reputed  ownership,  425. 
aor  accommodation  acceptance  in  hands  of  drawer,  ib, 
woit  the  poaseanoo  of  a  carrier,  ib. 
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REPUTED  OWNER— cottlmiitfd  .  '     o 

What  Pottanon  is  wiM^  the  SUtbUe, 
nor  where  bankrupt  permitted  to  occupy  his  house  and  fumitur^  M  tht 

agent  of  assi^ees,  427. 
nor  goods  coming  to  bankrupt's  possession  after  his  bankruptcy^  425« 
nor  possession  of  goods  for  a  specific  purpose,  ib. 

oTp£  money,  if  kept  apart  from  hb  general  property^  iB» 
or  of  a  banker^s  cneque»  426. 
^lugre,  where  a  bankrupt  uncertificated  bought  his  own  stock,,  and  con- 
tinued in  possession  four  years,  424. 
5.  Possession  as  Factor,  Banker,  or  Broker,  426. 
For  the  particulars  under  these  di£^ent  heads,  see  the  respective  titles, 
in  the  index. 
4.  Possession  as  Trustee,  Executor,  or  Admimstrator,  435. 
For  particulars  see  titles  in  Index. 
RESPONDENTIA  BOND, 

obligee  allowed  to  claim  under  before  contingency  happens,  sot, 
RETAINER, 

when  it  may  be  pleaded  to  debt  on  bond,  740. 
RETURN.    See  **  Habeas  Corpus:* 
REVERSIONS, 

pass  to  assignees,  361. 
REVOCATION;  and  see  "  Deviser 

of  devise  1 24. 
RIGHT  OF  ACTION.    See  «  AcHonr 

S 
SALE„ 

of  mortgaged  property,  198.  et  seq, 

of  the  ImnKrupt's  property  by  the  assignees,  331.. 
SALE  OR  RETUKN ;  and  see  "  Reputed  Oumerr 

as  to  ^oods  consigned  on,  414. 

meaning  of  the  contract,  i6. 
SALESMAN, 

of  cattle  or  sheep,  a  trader,  26. 
SCANDAL, 

in  petitions,  how  dealt  with,  836. 
SCHOOLMASTER,  , 

not  liable  to  bankruptcy,  3S. 
SCTOE  FACIAS ;  and  see  "  Actions,**  3. 

wlren  it  lies  by  assignees  on  a  judgment  and  execution  obtained  by  bank- 
rupt, 387.  754. 

not  when  defendant  brings  a  writ  of  error,  755. 

when  judgment  on  recovered  by  bankrupt,  assignees  need  not  bring  a  x^m 
scire  facias,  754. 

when  it  lies  by  asngnees  to  try  the  bankruptcy  after  a  levy  by  the  bankruyt 
subs^uent  to  the  bankruptcy,  755. 
SCOTLAND;  and  see  «  Certificate;*  6.    «  Assignment;*  4. 

where  part  of  bankrupt's  property  in,  170. 

property  in  passes  to  assignees,  399.  ^  , 

eflect  of  discharge  under  sequestration  obtdned  in,  607. 

decisions  of  courts  in,  as  to  composition  contract,  81$. 
SCRIVENER, 

liable  to  bankruptcy,  23. 

when  an  attorney  considered  a  scrivener,  23. 

wfien  not,  24. 
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SEALING  COMMISSION,  in.;  andaee'' 
SEARCH  WARRANT ;  and  see  <*  Meuengerr 

when  granted,  170. 
SECOND  COMMISSION,  126.;  and  lee  «  Ommnmor,'*  3. 

nme  petttXNimg  creditor  cannot  sue  oat  without  leave^  IS5L 

proof  under,  how  it  operates,  187. 

operation  of  certificate  under,  where  first  comnnaon  supemded,  €10. 

where  certificate  pleaded  under,  what  bankrupt  bound  to  proves  619. 
wluit  plaintiff  must  prove  to  defeat  it,  •(• 

wiien  tupmeded,  810. 
SECRET  PARTNER,  710.    See'^DonumtPaHner.*' 
SECRETARY  OF  BANKRUPTS, 

duty  to  search  for  any  former  certificate,  576. 
SECURITY, 

proof  by  creditor  holding,  178.  et  uq. ;  and  see  *^  Proofs  i . 

must  be  produced,  196. 

may  be  sold  upon  application  of  the  assignees,  179. 199. 

where  creditor  has  two  demands,  when  it  may  be  applied  to  mtaee  tfe 
one  not  nroveablc^'Slo. 

lor  oottSy  wnen  required,  861. ;  and  see  **  Ootis^  5. 
SEIZURE.    8ee''Meuengerr 
SEPARATE  COMMISSION,  1S9.  «f  m^.  818. ;  and  see  <'  Commismm,'*  4. 

efiSect  of,  630.  ei  9eq,\  and  see  **  Parimert!*  1. 
SEPARATE  CREDITORS, 

proof  by,  654. ;  and  see  **  Parhten,**  5. 
SEPARATE  DEBTS,  649. ;  and  see  <*  PaHnenT  3. 
SEQUESTRATION, 

fivudttlent,  an  act  of  bankruptcy,  6fi. 

when  a  Scotch  sequestration  preferred  to  an  English  oommiMJcin^  1S7. 400. 
question  of  depending  m  the  Scotch  courts,  no  ground  for  atqrins 

certificate,  581. 
effect  of  dischai^e  under  one  obtained  in  Scotland,  607. 

of  a  living,  when  a  clergyman  bankrupt,  560. 
SERJEANT  AT  MACE, 

ofiice  of  not  assignable,  859. 
SERVANTS, 

when  master  bankrupt,  entitled  to  six  months^  wages,  S54. 

must  prove  for  the  residue,  aft. 
SERVICE;  and  see  *"  Petitums."* 

of  petition  to  stay  certificate,  589.;  and  see  ^  Certyieote^  4. 

of  petition  for  a  mpenedeas,  8S0,  824. ;  and  see  "  Supertedettt,"  S» 

of  petitions  in  general,  511.  840. 

of  an  order  on  a  petition,  844. 
SETOFF, 

U  Cfihe  Xi^  of  SeU4^  generoB^  in  BrnJempie^y  698. 

provision  of  the  new  statute  as  to  midutd  ered^  and  wudaai  debU^  Ik^ 

^ery  proveable  debt  may  be  set  off  with  one  restriction,  i&. 

alterations  in  the  former  law,  699. 

origin  of  right  of  setroff  in  bankruptcy,  t6. 

more  extensive  in  bankrupt<^'than  under  the  general  statutes,  TOQu 
9.  CorutnietUm  of  the  Term  **  MtUual  Oxfdii,*'  and  herem  of  Cme»  i^  Tn^ 
and  Depotit,  701. 

mutual  credit  confined  to  a  case  where  the  party  has  a  lien  Ibr  hia^gsaBol 
balance,  tft. 

or  where  the  creclit  given  must  termmatc  in  a  deU^  'A^ 
not  extended  to  a  mere  deposU  of  property,  with  no  authMity  U>  tan  c 
into  money,  705. 
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SET-OFF — conHmietU 
Qnutmctiott  of  the  Term  «  Mutual  Credit^'  ^c. 
disdnction  between  lien  and  seto^  705. 

where  a  trust  between  two  parties,  the  object  of  the  trust  being  the  tale 
of  goods,  this  a  case  of  mutual  credit,  704. 
as  in  a  joint  adventure  to  buy  and  sell  pearls,  ib. 
so  a  bill  of  exchange  deposited  to  pay  tor  goods,  ib, 
or  insurance  broker,  entrusted  with  a  policy,  to  reodve  a  loss,  705. 
acceptance  of  a  bill,  though  not  due  till  after  bankruptcy,  within  the 

meaning  unttual  credit,  706. 
so  an  acceptance  in  the  hands  of  a  third  person,  708. 
so  a  constructive  delivery  of  ffoods,  707. 
not  a  bailee  for  a  special  andliimitei  purpose,  ib. 
J.  As  to  jolmt  and  separate  Debts,  708* 
no  set-off  allowed  between  them  for  what  reason,  ib, 
where  a  ioint  debt  may  be  set  off  as  a  seoarate  debt,  709. 
joint  and  several  bond  may  be  set  off  against  a  separate  debt,  710. 
so  a  separate  debt  from  one  partner  against  a  joint  debt,  ib. 
when  a  debt  due  from  the  principal  firm  against  a  demand  on  a  note 

by  a  minor  firm,  ib. 
where  some  partners  ofUy  of  a  firm  become  bankrupt,  the  enactment  as  to 
mutual  credit  does  not  apply,  t6. 
4.  Of  Set-^  between  particular  Persons,  711. 
executor  cannot  set  off  a  debt  due  to  him  tu  executor  against  a  debt 
due  from  him  on  his  private  account,  tft. 
but  when  he  admUs  assets,  a  debt  to  bun  on  his  private  aec6Unt 

may  be  set  off  agdnst  a  l^cy  pavable  by  him  as  executor,!^, 
so  he  may  set  off  a  debt  oue  to  his  testator  agmnst  a  lagati^  be- 
queathed to  the  debtor,  t6. 
a  trustee  cannot  set  off  a  debt  due  to  him  on  account  of  his  trust  iigaiiiBt 
a  debt  due  firom  him  in  hu  own  right,  712. 
but  in  an  action  by  a  ixustee,  defendant  may  set  off  a  debt  due  from 
the  cestui  que  trust,  ib. 
when  directors  of  a  public  company  cannot  set  off  a  debt,  due  in  respect 
of  a  loan,  agamst  a  demand  tor  the  amount  of  the  stock,  ib. 
when  they  are  entitied  to  such  set-ofl^  713. 
debt  due  to  or  from  the  wife,  dum  sola,  cannot  be  set  off  in  an  action  by  or 
against  the  husband,  tft. 
but  a  legatfy  given  to  her  during  her  coverture  mty,  714. 
when  insurance  broker  may  set  off  against  the  underwnter,  ib, 
when  not,  715. 

not  where  he  discloses  the  name  of  hSs  principal,  ib, 
may  have  the  same  setoff  in  respect  of  a  Uen,  ib. 
underwriter  may  set  off  premiums  due  before  the  bankruptcy  qgainst  a 

loss  accruing  afterwards,  716. 
where  a  purduser  nay  set  off  a  debt  due  from  n  factor  against  the  daim 
of  the  principal^  717. 

where  a  pawnee  of  goods  for  the  money  advanced  to  the  factor,  718. 
owner  redeeming  goods  may  set  off  against  assignees  of  the  factor, 
718* 
5.  Of  Set-off  on  Bills  and  Notes,  ib. ;  and  see  "  BUls  and  Notesr 
fi.  Ofasi  EquatMe  Setoff,  7S0. 

upon  an  usurious  contract,  though  void  at  law,  721. 
wnere  a  separate  debt  may  be  set  off  against  a  joint  and  several  one,  i6. 
*   or  ogflinst  &  joini  debt  to  prevent  circuity,  722, 72X 

3a  2 
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SET-OFF  —  coniimmtiL 
Of  mi  BquilM^  Sei-of. 
vben  an  ^nt  allowed  to  Mt  off  costs  of  a  reference  agam  ik  r- 

ceeds  of  gioods,  732.  723. 
costs  in  equity  may  be  set  off  though  not  taxed  before  b«iikni{£:^.  'ii 
T.OfAeModtofbdmaMgtkeAc^mnU^Vb. 
may  be  done  either  by  comnusaoDers,  or  on  the  trial  of  an  acks^r. 
whether  an  account  can  be  diluted  after  being  Gquidated  bebr;  i- 

eommissioners,  ib, 
how  interest  to  be  calculated,  •&. 
gBTTLEMENT.    Sec'' Marriage SetOenCnUr 
SHEEP  SALESNUN, 

a  trader,  26. 
SHERIFF;  and  ^ee**  Actioiu!*  2. 

when  action  Hes  against,  for  not  paying  over  money  letied  to  s^ 

988. 

when  liable  to  acuon  of /rarer  by  assignees,  746. 
not  liable  in  trapats  before  assignment,  t6. 
^at  amounts  to  a  conversion  by  him,  747. 
when  he  will  be  safe  from  the  cldms  of  the  ass%nees,  f&. 
when  die  Court  will  asast  him,  748. 

proper  course  to  be  pursued  when  parties  refuse  to  indenini^hisi,*^*> 
if  he  voluntarily  take  a  part.  Court  will  not  interfere,  ift. 
as  to  his  ri^t  to  poundage  where  he  levies  after  the  bankraptcr,  :^' 
when  not  compellable  to  return  writ  without  indemnity,  tS. 
SHIP, 

where  captain  of  refiises  to  deliver  up  goods  on  board  to  messeoser.r- 
at  sea,  wnat  necessary  to  constitute  a  legal  sale  o(  418. 
toll  of  sale  to  be  delivered  to  purchaser,  id. 
requisitions  of  the  registry  act  to  be  complied  with,  419. 

have  relation  back  to  the  bill  of  sale^  691. 
bill  of  sale  passes  absolute  property  in,  tft. 
power  of  attorney  to  sign  an  mdorsement  on  renter  not  n^^* 

by  bankruptcy,  ib, 
where  purchaser  can  take  possession,  he  mutt  do  so,  419. 
sufficient  when  before  the  bankruptcy  of  vendor,  i&. 
if  ship  in  foreign  port,  actual  nossession  need  not  be  takes,  i^ 
port  of  Dublin  considered  a  foreign  port,  i6. 
when  a  ihare  of  only  sold,  delivery  of  bill  of  sale  sufficten^  H. 
contracted  to  be  built  bv  bankrupt,  and  actually  regiMUrtd  in  name  or>?- 
chaser,  not  within  the  statute  as  to  reputed  ownerstiip,  tlioog^  '^^ 
completed  bv  bankrupt,  ib. 
aiiter,  a  barge  built  but  not  delivered,  420. 
when  a  purchaser,  though  not  entiUed  to  ship,  entitled  to  a  polkj  (^  '•> 

surance,  421. 
wuen,  though  registered  in  name  of  one  partner,  ft  fonnspartof^''* 
estate,  ib. 

where  held  to  belong  to  the  separate  estate,  641. 
executory  contract  for  sale  o(  vrithin  the  re^^tiy  act,  841. 
mortgage  of,  not  a  case  of  reputed  ownership,  ib, 
lien  on  for  repairs,  &c.  ceases,  when  possession  parted  witb,  484. 
unless  repairs,  &e.  take  place  abroad,  485. 
but  master  has  no  lien  on  for  money  expended  for  repKtiy^' 
though  he  can  hypothecate  for  them,  ib. 
nor  any  lien  for  his  wages,  486. 
nor  on  the  freight,  ib. 
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SHI?'-' continued. 

but  a  consignee  of  a  ship,  to  whom  the  regbter  is  delivered,,  has  a 
lien  for  re{>air8,  &c.,  486. 
produce  of  insurance  as  to  separate  interest  of  joint  owner,  642. 
SHIP-OWNER, 

when  liable  to  bankruptcy,  S7. 

has  a  lien  on  the  cargo  for  the  freight,  486. 

but  not  for  a  clsam  for  dead  freight,  ib. 

nor  any  lien  on  the  freight  where  he  parti  with  the  actual  pouettum  of 

the  ship,  t^. 
but.  the  mere  occupation  of  ship  by  the  freighter,  without  any  demue  of  it 

to  him,  will  not  prevent  the  owner's  lien,  ih, 
part-owners  have  no  lien  on  the  share  of  another  part-owner,  487. 
SHIPWRIGHT, 
a  trader,  25. 

where  he  gives  a  certain  credit,  has  no  lien  except  by  special  agree- 
ment, 484. 
SHOEMAKER, 

may  be  a  bankrupt,  27. 
SHORT  BILLS;  and  see  "  Banker r 

in  hands  of  a  banker,  must  be  given  up  by  his  assignees,  16.  429. 
SIGNATURE, 

of  certificate,  562.  572.;  and  see  "  Certijicate*^  1,  2. 
of  petition,  588.  837. 
SIX  CLERKS  OFFICE, 

place  of  a  sworn  clerk  in,  not  assignable,  359. 
SMITH, 

a  tnider,  27. 
SMUGGLER, 

may  be  bankrupt,  28. 
SOLICITOR, 

when  liable  to  bankruptcjr,  25. 
when  a  debt  on  his  bill  wUl  support  a  commission,  91. 
when  a  country  commission  may  be  directed  to  attomies,  l\5. 
1.  Of  his  general  Mights  and  Duties,  865. 
how  the  solicitor  to  the  commission  nominated,  ib, 
bound  to  protect  the  bankrupt's  estate,  ib. 
ought  not  to  act  as  solicitor  for  the  bankrupt,  866. 
or  as  a  commissioner,  147.  866. 
or  as  banker  to  the  estate,  866. 
or  to  purchase  any  part  of  bankrupt's  property,  ib. 
rules  to  be  observed  by  m  suin^  out  commission,  so.;  and  see  106.  et  seq. 
bound  to  produce  the  proceedmgs  when  legally  required,  ib. 
whetner  so  bound  on  a  sutpcena  duces  tecum,  790.  868* 

or  when  the  production  may  prejudice  the  assignees,  868. 
should  be  ready  to  produce  them,  if  ordered  by  the  Court,  869. 
no  lien  on  them,  except  when  commission  superseded,  t^. 
as  to  the  production  of  other  papers,  t&. 

must  give  up  bankrupt's  papers  to  assignees,  when  no  lien  on  them,  i6. 
when  privileged  from  arrest,  870. 
when  caJHed  upon  to  explain  his  conduct,  ib. 
cannot  execute  the  bond  to  the  Chancellor  for  an  infiaint,  t5. 
must  pay  the  commissioners  their  fees,  ib. 
when  liable  to  the  messenger,  174.  870. 
ought  not  to  withdraw  a  petition  without  leave,  871. 
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SOLICITOR — continued. 

Of  kit  general  Rights  and  Duties. 
cannot  take  a  bond.  Sec  from  his  client  during  pendency  of  a  suit,  ^. 

but  may  when  suit  temmaiedy  867. 
attorney  in  a  cause  cannot  be  changed  without  leave  of  the  Cooit,i 
but  the  solicitor  in  a  cause  may  be»  ib, 
S.  Of  his  Lien  for  CosU,  871. 
has  a  lien  upon  all  deeds  of  banluupt  deposited  before  the  bBnfcnptc;,d 
but  not  for  those  deposited  tfiery  ib. 

though  Uen  attaches  for  bumieu  done  after  as  well  m  before,  »TS 
litn  goes  to  his  personal  fepreaentatiTe,  ift. 
how  Tar  lien  on  papers  in  a  suit  extends,  ib. 
as  to  dse  lien  of  an  a^ent  to  a  country  attorney,  ib, 
what  is  a  waiver  of  lien,  873. 

taking  security  for  his  bill,  ib. 
entenng  into  a  Medal  contract  for  payment  of  it,  ib. 
obtaining  an  order  to  prove,  ib. 
extent  of  lien  on  deeds,  &c.,  ib. 
no  lien  on  papers  deposited  for  a  particular  purpose^  872. 

nor  on  those  which  come  to  his  possession  by  aoddeot,  as  ^ 

the  other  party,  873. 
nor  on  his  client  s  unUy  ib. 

nor  upon  documents  in  his  possession  as  steward  of  a  nnDor,i^ 
lien  extends  to  wuyney  in  his  hands,  874. 
and  to  an  estate  recovered  in  a  suit,  ib. 
so  to  money  in  the  hands  oS  the  sheri^  t6. 
or  to  a  sum  awarded  by  an  arbitrator,  ib. 
or  to  costs  ordered  to  be  paid,  ib. 

but  on  a  fund  decreed  only  a  particular^  and  not  a  generat  lies,  $'• 
and  the  same  with  respect  to  an  agent,  ih. 
no  lien  on  a  fund  in  Court,  when  he  declines  to  act  aay  foitlHf.^ 
as  to  lien  in  setting  off  costs  in  diflferent  actions,  ib. 

difference  in  me  practice'  of  the  Courts  in  this  respect,  87& 
when  no  claim  on  a  defendant  compromising  plaintiff's  desoBod,^- 

contra  in  exchequer,  877. 
no  lien  on  interlocuiory  costs,  876. 
or  on  a  defendant's  body,  877. 
must  have  a  regular  authority  before  he  can  claim  a  lien,  i6. 
5.  Of  the  Taxation  of  his  Bill,  and  his  Remedy  for  Payment  cfity  ^ 
how  costs  of  a  commission  are  to  be  taxed,  ib. 
where  no  commission  subsisting,  878. 
where  of  course  to  refer  a  bill  for  taxation,  s6. 
who  liable  to  solicitor  where  no  assets,  879. 
how  bound  to  appropriate  a  general  payment,  ib. 
when  guilty  of  a  contempt,  order  renised  to  tax  hb  bill,  i&. 
no  daim  for  costs  of  suit  carried  on  without  due  authority,  880- 
only  one  solicitor  rec(^ised  under  a  commission  as  to  »y  clain*  m 

costs,  ib. 
bill  may  be  taxed  afler  commission  sued  out  upon  it,  ib,  , 

bankrupt's  solicitor  cannot  charge  estate  witn  costs  iacurnd  sfter  w 

bankruptcy,  ib. 
bill  cannot  be  taxed  upon  the  trial  of  an  action,  or  after  a  JD<ig^ 
recovered  on  it,  ib, 

nor  after  an  account  settled,  881. 
except  in  a  case  of  fnud,  ib. 
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Of  the  Tcuation  <tfhu  jm,amikii  Metmfyfor  Payment  qfU. 

or  when  settled  dnring  pendaicy  of  a  caiue,  if  taxation  uppUed 
for  by  other  persom,  881. 
when  a  bill  is  taxable,  ib, 

though  pert  for  amvepnaiDgf  if  other  part  for  buriness  in  Court, 

868. 
80  when  |^art  is  for  holding  courts  of  a  manor,  ib, 
when  action  brought  on  bill  in  any  Court,  that  Court  may  refer  it 

to  be  taxed,  ib, 
when  two  separate  bills  are  delirered  together,  ib, 
bill  for  bunness  at  the  quarter  sessions,  ib. 
or  in  the  court  of  ^;reat  sessions  in  Wales,  ib, 
cham  for  preparing  afi&davit  of  debt  renders  the  whote  bill  tax- 
alue,  ib. 
or  for  preparing  a  warrant  of  attorney,  ib. 
or  suing  out  a  dedimut  poteHatuM^  ib. 
bill  taxable  after  the  attorney's  death,  ib. 
when  not  taxable,  889. 

if  the  feMe  is  for  comfeytmcing,  881 . 

or  for  prosecuting  an  appeal  to  the  House  of  Lords,  889. 

or  for  proMiring  an  amcuivit  (not  sworn)  of  a  petitioning  creditor's 

debt,  where  no  commisston  issued,  ib. 
or  for  business  transacted  for  a  charitable  foundation,  where  the  bill 

not  ugned  by  the  attorney,  ib. 
where  a  third  person  applies  who  has  agreed  to  pay  the  bill  for 

the  client,  ib. 
where  the  party  agrees  to  pay  the  attorn^  a  sum  certain^  quaere^  ib. 
bill  of  an  agent  taxable  on  apphcation  of  the  country  attorney,  884. 
mode  of  compellii^  an  attorney  to  deliver  his  bill,  ib. 
after  once  ta^,  a  bill  not  retaxable,  ib. 

nor  can  the  amount  be  questioned  in  a  suit  in  equity,  885. 
bound  by  delivery  of  a  former  bill,  ib. 

when  he  may  proceed  to  tax  his  IhU  after  cause  settled  without  his  con- 
currence, ib. 
as  to  the  coits  oftaxaAony  ib. 

client  liable  for,  when  leu  than  a  nxth  deducted,  ib. 

course  in  bairimiptcy  the  same,  886. 

where  the  attorney  previously  agreed  to  accept  a  less  sum  than 

the  amount  of  the  bill,  ift. 
when  the  disallowance  is  of  certain  expenses  not  objectionable  in 

their  nature  or  amcunty  ib. 
when  items  are  charged  in  respect  of  a  retainer  not  nroved,  ib. 
when  deducted  because  facts  alleged  are  not  establisned,  ib. 
executor  of  attorney  not  liable  for  costs  of  taxation,  887. 
where  an  attorney  entered  to  pay  interest  besides  costs  of  tax- 
ation, ib. 
vrhen  entitled  to  costs  of  taxation,  he  should  demand  them  at  the 
time,  ib. 
4.  Of  Aetkmg  and  other  Proeeedingi  by  and  a^amtt  the  SoUcitor,  887. 

bill  must  be  iigned^  deUvered,  and  left  with  the  party  a  month  before 

action  brought,  888. 
•delivery  at  party's  counting-houte  insufficient,  ib, 
but  to  one  of  several  assignees  siiffident,  ib. 
Ull  for  obtaining  a  batdcruptf  s  certificate  mmt  be  delivered,  i6« 
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Of  Aclions  and  other  Froceedingi  by  and  agamdUe  Solicitor, 
so  for  business  done  io  the  mtoiverU  courts  899. 
action  may  be  brought  for  business  done  under  a  commission,  thou^.  bJ 
not  taxed,  889. 
or  though  the  attorney  b  not  a  soliciior  in  cfaanoeiy,  t6. 
but  assipiees  not  liable  a>  defendaiits  for  costt  of  undng  coumi- 

sion,  io. 
commission  being  fruitless  does  not  prevent  the  right  of  action,  iL 
when  a  solicitor  restrained  by  injunction  £rom  negotiating  a  iioce»  iL 
where  a  sixth  taken  off  bill,  solicitor  cannot  sue  without  deduciing  co^ 

of  taxation,  890. 
an  attorney  may  support  a  commission  on  his  bill,  though  not  prerkx&J? 
delivered,  91.  890. 

or  though  pending  an  order  for  the  taxation  of  it,  H, 
so  he  may  m  like  manner  set  off' the  amount  of  it,  895. 
solicitor  not  liable  in  general  to  bankrupt  for  suing  aot  comnmsoB 
against  him,  890. 

but  liable  to  be  petitioned  against  for  the  commissioners'  fees,  a&. 
or  to  account  for  property  received  under  the  commission,  891. 
attestation  to  pethion  by  solicitor  in  his  own  behalf  dispensed  with,c&. 
when  action  brought  before  a  month,  how  to  be  taken  advantage  o(,  t^. 
bill  need  not  be  delivered  a  month  previously  by  the  excnUer  oi 

an  attorney,  ib, 
but  the  Court  will  refer  it  to  be  taxed,  •& 
evidence  necessary  in  support  of  an  action  on  the  biQ,  ib. 
in  an  action  for  words,  proof  that  plaintiff  acted  as  an  attorney  is  suffi- 
cient, 89J. 
whether  an  attorney  can  recover  for  money  aciuaiiy  expended  withoot 

the  previous  delivery  of  his  bill,  ib. 
if  one  single  taxable  item  in  a  bill  delivered,  the  delivery  must  be  strict}? 
within  the  statute,  894. 
though  the  other  items  are  even  not  connected  with  the  business  of 
an  attorney,  ib. 
where  no  bill  delivered,  queere,  whether  an  attorney  can  recover  for  any 
part  of  his  demand,  connected  with  his  character  of  an  attorney,  ik 
may  recover  for  payments  not  referable  to  that  character^  895. 
an  agent  need  not  dehver  his  bill  to  support  his  ri^t  of  action  upoo  it,  >^, 
where  an  attorney  brings  an  action  pending  an  order  for  taxation,  896'. 
attorney  cannot  sue  for  business  done  entirely  by  his  clerk,  ib. 
after  verdict  Court  will  not  stay  the  posiea  to  have  the  bill  taxed,  ib* 
solicitor  may  sue  in  equity  for  the  amount  of  his  bill,  if  business  doae  in 

the  same  court,  ib. 
aliitr  his  executor,  897. 
5.  Of  his  Liability  for  Misconduct,  and  herein  of  his  general  LialnHiy^  ib. 
how  punishable  when  he  improperly  lends  his  name,  ib. 
for  suing  out  a  fraudulent  commission,  103.  897. 
taking  upon  himself  inconsistent  cliaracters  under  a  commission,  89S. 
how  an  application  for  his  removal  must  be  made,  ib, 
not  amenable  for  attesting  a  petition  whilst  in  prison,  ib. 
when  chargeable  with  costs,  w. 

falsely  describing  the  commissioners,  ib. 

improperly  striking  a  second  docket  899. 

sumg  out  a  concerted  commission,  ib. 

neglect  to  obtain  commissioners'  signatures  to  oeitificate,  ib» 

presenting  an  unnecessary  petition,  ib. 
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Of  ku  LuibiHiff  for  MwHmdwtytmd  herein  (if  Ms  genera  ' 

ledting  petition  nerbaUm  in  affidayit  of  sertice;  899. 
making  a  SGandalofts  affidavit  ib, 
refuune  to  deliver  up  the  proceedings,  ib. 
when  not  cnarseabley  900. 
when  chargeable  in  other  froceedtngt^  ib. 
when  liable  to  an  action  for  damages,  t6. 

when  not  liable,  901. 
fatal  variance  in  action  against,  902. 
may  make  himself  personally  Imble,  ib, 
SOLVEiNT  PARTNER.    See  «  Partner^r 
SPECIALTY  CREDITOR, 

right  of  s^ainst  the  heir  of  his  debtor,  181. 
STAMP ;  and  see  «  Probate,*' 

objection  to  a  InU  of  exchange  for  want  of,  345. 
STAMP  DUTY, 

taken  off  proceedings  in  bankruptcy,  383.  777. 
STATUTE, 

does  not  operate  upon  bankrupt's  lands,  unless  execution  taken  out.  35 1« 
STATUTE  OF  LIMITATIONS.    See  «  UimtaHofu:* 
STAYING  OF  PROCEEDINGS, 

under  a  commission,  when  granted,  1 14. 
in  an  action  against  commissioners,  161. 
STEWARD, 

to  the  King,  or  an  inn  of  court,  not  liable  to  bankruptcy,  liS* 
STOCK, 

buying  and  selling,  not  a  trading,  37» 
whenXord  Chancellor  may  order  transfer  of,  12. 
when  bond  to  transfer  upon  request,  how  amount  of  proof  regalated,  221. 
when  proof  regnlated  by  the  price  at  date  of  the  commission,  ib.  236. 
'     mode  of  calculation  when  stock  to  be  replaced  by  instalments,  ib. 
when  trustee  bankrupt,  may  be  transferred  to  new  trustee,  222. 
how  stock  of  bankrupt  may  be  transferred  to  assignees,  383. 
when  it  will  be  ordered  to  be  transferred  into  name  of  accountant- 
general,  384. 
within  the  enactment  as  to  reputed  ownership,  405. 
when  it  does  not  pass  to  a  factor's  assignees,  427. 
comes  within  the  description  *'  goods  and  chattels,''  441. 
STOCK-BROKER, 

whether  liable  to  bankruptcy,  22.  38. 
STOCKJOBBING, 

when  it  renders  void  the  certificate,  593. 
STONE^3UARRY, 

working  and  selling  from,  when  a  trading,  30. 
when  not,  36. 
STOPPAGE  IN  TRANSITU,  449. 

assi^ment  does  not  pass  |oods  liable  to,  i6. 
origin  and  nature  of  the  right  of  stoppage,  ib, 
can  only  be  exercised  when  vendee  proves  insolvent,  450. 
!•  At  to  QMeMiioni  between  Contignor  and  Consignee,  451. 
when  goods  delivered  to  a  common  carrier,  or  on  board  a  gCTieral  ship, 
may  be  stopped,  ib, 
though  such  delivery  is  by  the  appointment  of  the  consignee,  ib» 
so  where  delivery  to  a  packer  or  wharfinger  to  be  forwarded,  452. 
so  plate  deliver^  to  an  engraver,  ib. 
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At  to  Questions  betwemi  Comsiguor  and  Oms^gmee, 
aMthry  where  binrer  umb  the  warehouteof  tbeevner^&Cy  ms  M 
or  where  there  is  a  symbolical  ddnreiyy  t(. 

as  of  the  key  of  a  wardiouse,  or  of  «tock  mwnvats,  45*. 
or  where  consignee  on  arriral  of  goods,  puts  his  mark  opoa  tkcBjii 
a  mere  prior  ekdm  by  consignee  does  not  prevent  the  right,  A. 
or  the  mere  payment  of  freight,  tft. 
but  right  defeated  by  delivery  to  vendee's  agent,  ib. 

or  where  vendor  gives  a  ddivery  note  on  the  wharfinger,  aod  aotkis: 
remains  to  be  done  to  complete  tlie  ssde,  454. 
amtr^  where  something  remuns  to  be  dooe,  a^. 
where  goods  remain  in  vendor's  warehouse  at  a  rent,  caaooc  k 
stopi^  except  in  Yfbat  cate,  455. 
transitus  determined  where  Apart  delivery y  except  when,  tft. 

where  a  delivery  on  board  a  ship  in  possession  of  vendee,  A. 
but  this  subject  to  the  laws  of  a  fordgn  state,  456. 
and  of  no  effect  where  vendee  has  no  aetmal  etmiroi  ow  i^ 
ship,  i5. 
by  delivery  to  vendee  at  a  wharf,  and  goods  then  siupped,  455. 
no  right  where  carso  pledged,  and  bill  of  lading  indorsed  and  delivaed;  45% 
right  continues  tilTthe  performance  of  auarantine,  457. 
qucBTty  whether  vendee  may  meet  goooi  upon  the  road,  asKl  detaauit 

the  tranatta^  ib. 
right  not  defeated  by  vendor  handing  over  shipping  note  and  ddmrr 

order  to  the  wharfiinger  before  arrival  of  the  goods,  458. 
may  be  exercised  without  taking  actual  possession,  ib. 
dehvery  by  mistake^  after  notice  to  the  carrier  not  to  deliver,  doesaoc 

change  the  property,  i&. 
an  in^junction  not  granted  to  stop  m  /raaftte,  ib. 
consignor  mav  reserve  to  himself  the  right  of  detefsiiing  wkem  he  viQ 

part  with  aU  control  over  the  goods,  459. 
goods  in  the  king's  warehouse,  or  their  proceeds^  may  be  stopped,  ik 
right  not  barred  by  payment  of  part  only  of  the  price,  i6. 

nor  by  an  acceptance  oi  a  iSiU.  proved  to  be  oishonored,  ib. 
where  the  transaction  is  in  e^ect  a  sale,  consignor  may  stop,  460. 
but  a  mere  agent,  who  is  neither  vendor  nor  consignor,  cannot,  ib. 
a  lien  on  goods  does  not  give  the  right  of  stoppage,  ib, 
money  remitted  for  a  parOadar  purpose  may  be  stoowd,  461. 

but  not  a  general  remittance  from  a  dmor  to  ms  creditor,  ib, 
consignor  may  stop  goods,  thou^  consignee  jointly  interested,  ib. 
so  an  alien  enemy  trading  under  a  licence,  t6. 
vendor  when  paid  cannot  stop  agmnst  a  subse^fnent  vendee,  ib. 
risht  not  defeated  by  any  usage  among  carriers,  ift. 
S.  As  to  Questions  between  Comigmor  and  Hdrd  PermmSy  after  Rode  er 
A&emUum  by  the  Vendee. 
how  such  rieht  till  lately  depended,  462. 
alteration  of  the  law  in  this  respect,  •&• 

holder  of  the  bill  of  lading  now  deemed  the  true  owner,  except  wliea,ik 
sale  by  an  asent  valid,  exo^t  in  what  case,  465. 
as  to  right  of  consignor,  when  consignee  assigns  the  bfll  of  hufing^  A: 

nnd  see  **  JBitf  ofLadmg.^' 
right  of  stoppage  not  to  (tefeat  the  rights  of  third  peiaons,  466. 

as  where  a  deh'very  order  b  paitly  acted  on,  and  goods  sold  to  t 

second  purchaser,  A 
or  where  the  second  sale  is  with  die  assent  of  the  o^inai  vendor,  467. 
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At  to  Qaettiom  between  Cotmg^m  and  7%M  Pertom,  ^. 

but  a  rente  by  ▼eodee,  aeriir  io  posaesoon  dS  ihe  bill  of  lading, 
does  not  destroy  the  vendor's  rigot,  467. 
right  of  stoppage  now  defeated  by  fador  pledgjimg  the  goods,  or  the  bill 

oflaitiDgytft. 
aUtevy  where  the  consignor  has  not  indorsed  it,  468. 
qu/tsre^  where  vendee  has  transferred  the  bill  <^  ladiiia  indorsed  to  his 
factor,  merek/  to  seil  the  goods  without  any  specific  tuedge,  469.    - 
STRANGERS  TO  THE  COMMISSION, 
Lord  Chancdlor^s  jurisdiction  over,  14. 
whether  depositions  admissible  in  evidence  against,  787. 
STRIKING  DOCKET,  106. 
SUBMISSION  TO  ARBITRATION, 
not  revoked  ^a  commission,  IS4. 
SUBPGSNA  DUdSS  TECUM,  790.  868. 
SUITS  BY  AND  AGAINST  ASSIGNEES,  726.    See  ^  Aetunu: 
SUMMONS^ 

power  of  commissioners  as  to  issuing,  153. 
SUNDAY, 

denial  on,  not  an  act  of  bankruptcy,  58. 
SUPERSEDEAS, 

when  commission  superseded  at  the  Bankrupt  Office  as  of  oounie,  lis, 
when  superseded,  creditor  restored  to  his  right  of  dection,  I84v 
petition  pending  for,  not  a  good  ground  for  staying  certificate,  581. 
when  first  commission  superseded,  how  certificate  operates  under  a  second 
commission,  610. 
I.  Of  AppUcaiUmtfor  a  Supenedeoi  by  ike  Bankrupty  809. 
when  a  commission  will  be  superseded,  i6. 
power  of  superseding  discretionary  in  the  Lord  Chancellor,  804. 
commission  may  be  superseded,  though  strictly  unimpeachable,  ib, 
grounds  for  the  application,  ib, 

delay  in  prosecuting  commission,  ib, 
banKrupt  being  an  infani,  805. 
or  A  feme  coverty  ib. 
not  a  tradcTy  ib. 

where  not  estopped  from  applying  on  this  ground,  lA. 
insufficient  act  of  bmkniptcyy  806. 

when  thb  a  cause  only  for  suspending  the 
preference  of  petitioning  creditor,  tb. 
petitioning  creditor  b^g  an  ti^mU,  807. 
insufficiency  of  his  debt,  ib. 

where  it  accrues  subsequent  to  act  of  bankruptcy,  ib. 
where  barred  by  statute  of  Umitationsy  ib^ 
petitioniug  cremtor  having  bankrupt  m  execution,  ib. 
commission  frauduientfy  or  vejuttiousfy  issuedy  808. 

issued  for  a  di^erent  obfecty  809. 
country  commission  not  having  names  of  two  barristersy  ib. 
oommissioner  being  a  creditor ySlO, 
want  of  prosecution,  ib, 
two  conumnons  pendkngy  ib. 
third  commission,  812. 
separate  and  joint  eommissum  pendingy  ib. 
consent  of  creditor*,  813. 

but  not  a  mere  offer  to  satisfy  creditors,  8 IS. 
*         eomposUion  contracty  813. 
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SUPERSEDEAS — coniimied. 

Of  Aj^piicaikmifor  a  Stiper$edem  6v  ike  BaiUen^ 

general  order  as  to  theooldiog  of  the  meetJagi^  and  the  conduct 

of  the  commissioners^  814. 
decisioDs  of  the  Scotch  courts  respecting  it,  815. 
bankrupt  cannot  apply  for  supersedeas  before  sumnder,  816. 

except  when,  s6. 
bankrupt  aUamted  cannot  petition,  817. 

but]a  commitment  by  commissioners  does  not  wholly  incapacitate  hiai,  H 
not  precluded  by  a  Judge's  order,  818. 
what  are  no  gnmndt  for  applying  for  a  supersedeoM,  ib. 
mimomer,  when  he  had  vsid  the  wrong  name,  i&. 

where  the  name  is  idem  tamuu,  ib/ 
miideicripiianj  where  well  known,  i, 

whsk  a  valid  objection  for  this  cause,  ib. 
mere  probability  that  bankrupt  is  not  a  subject  for  a  comminioo,  sis. 
3,  0/  ApplicaHontfor  a  Supenedeiu  by  other  Pertoiu^  ib. 
by  petitiomng  creditor,  ib. 

vuMomer  of  bankrupt  a  good  ground,  when  an  existing  oMmiiBioB 

by  his  right  name,  820. 
petition  must  be  senred  upon  bankrupt,  t6. 
any  other  creditor  may  petition,  ift. 

but  must  first  discontinue  an  action  at  law,  t^, 

in  case  of  tampering  with  bankrupty  petition  dismissed,  8S1. 

after  certificate  cannot,  in  general,  petition,  ib. 

but  this  rule  not  applicable  to  any  case  of  frauds  83S. 
preference  of  petitioniuc  creditor  a  good  cause  for  application,  ib. 
so  where  tlie  act  of  bai&ruptcy  is  concerted,  ib. 
or  where  there  is  unreasonable  delay  of  the  petitioning  creditor^  825. 
.  as  to  applications  by  assignees,  ib, 
J.  Practice  upon  Petitions  to  supersede,  884. 
when  notice  to  creditors  necessary,  ib. 
service  of  petition  on  bankrupt,  ib. 
affidavit  or  service,  ib. 

when  party  applying  to  supersede  will  be  left  to  hb  action,  ib* 
when  commission  will  not  be  superseded  on  petition,  ib. 
when  matter  referred  back  to  commissioners,  895* 
proceedings  must  be  produced,  ib. 
bankrupt  not  permitted  to  inspect  them,  ib. 
when  an  issue  will  be  directed,  826. 
when  petition  ordered  to  stand  over,f6. 
affidavit  accounting  for  delay  of  tria^  ib, 
when  a  particular  required  of  the  act  of  bankruptcy  relied  on,  ib. 
when  an  action  directed,  827. 
bill  of  discovery  cannot  be  filed  without  leave,  ib. 
when  a  commission  granted  to  exannne  a  witness  abroad,  ib. 
proceedings  ordered  to  be  suspended  when  action  brought,  ib* 
when  petition  dismissed  without  any  counter-petition,  ib. 
when  supersedeas  will  not  be  delayed,  ib, 
new  trial  refused  after  concert  found,  828. 
when  the  parties  will  be  ordered  to  be  examined,  ib» 
mode  of  appl3dng  for  a  new  trial,  ib. 
when  petitioning  creditor  will  be  ordered  to  defend,  839. 
commission  cannot  be  superseded  before  aeaUng,  16. 
bankrupt  may  petition  mformd  pauperis,  ib. 
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SUPERSEDE  AS — ron/JRKA/. 

Practice  upon  PetUhns  to  ivpenede,  ' 

Vice-Chancellor's  authority  as  to  the  aupcrsedeeu,  829. 
what  required  when  «ales  have  taken  place,  i^. 

4.  Effect  ^  ike  Supenedeagj  S90, 

mere  order  for  tvpenedeat  ineflfectual,  ih. 
tupertedeat  inoperative  before  delivery  to  messenger,  i5.   . 
general  efibct  of  tupertedeas  under  former  law,  ib. 
title  of  purchasers  now  not  impeachable,  except  in  what  case,  831. 
indemnity  of  persons  when  commission  superseded,  t5. 
creditor  may  afterwards  proceed  with  a  previous  action,  892. 
Lord  Chancellor's  jurisdiction  not  determined  by  the  supersedeas,  12. 852. 
contract  of  sale  under  a  superseded  commission  cannot  be  enforced  under 
a  second,  853, 

5.  Of  the  Writ  of  Procedendo^  855.;  and  see  **  Procedendo,^* 
SUPPLEMENTiU.  PROCEEDINGS, 

certificate,  574.  • 

petition,  when  necessary,  841. 
affidavit,  when  permitted,  ill. 
warrant,  528. 
SURETY ;  and  see  «  Anntdties:*    «  Bills  of  Exchange,'* 
creditor  may  take  out  commission  against,  91. 
not  estopped  by  proof  of  the  creditor  from  suing  bankrupt,  187. 

1.  Rights  of  a  Cret&tor  agmnst  the  Bankrupt  Surety,  285. 
how  right  to  prove  against  the  surety  depends,  w, 

where  enga^ment  ahsolute,  creditor  may  prove  as  of  coivse,  ib. 

deducting  what  he  has  already  received,  ib, 
when  the  engagement  conHnepiif  cannot  be  proved  befbfe  contingency,  K. 
but  proof  may  be  against  bau,  though  not  filxed  till  after  bankruptcy,  \b, ' 
where  surety  discharged  by  creditor  taking  a  collateral  security,  &c. 
288.510. 

but  discharging  surety  no  discharge  of  principal  or  co-surety,  ib, 

and  though  creditor  compound  with  principal,  he  may  sdpulate  to  re- 
serve his  remedy  against  the  surety,  to. 

surety  still  liable  on  bond  for  performance  of  covenants  in  a  lease,  though 
principal' discharged  by  bankruptcy,  ib. 

surety  not  bound  unless  agreement  contain  the  consideration  Ibr  the  pro- 
mise,  289. 

2.  Rights  of  the  solvent  Surety  against  the  Ba^impt  Debtor  or  Cb-lnifdjv.. 
disabilities  of  the  surety  under  the  former  law,  289.,  et  seq, 

removed  by  new  statute,  291. 
may  now  stand  in  place  of  the  creditor,  or  may  prove  himself,  ^. 
bail  have  the  same  privilege,  292. 

but  surety  not  compelled  to  prove,  nor  bound  by  proof  of  creditor,  ib, 
except  in  what  case,  ib, 

but  barred  by  certificate  if  he  does  not  prove,  295, 2^4, 
entitled  to  creditor's  proof  to  the  extent  of  a  balance  unsatisfied  by  a 

counter-security,  295. 
on  a  bond  to  the  king  for  stamp  duties  may  prove  t^nst  prindpal,  294. 
entitied  to  the  rights  of  the  creditor,  in  respect  of  the  certificate^  as  well 

as  of  the  dividends,  ib. 
surety  for  rent  not  due  at  the  bankruptcy  cannot  prove  agidnst  the  tenant 

294.  * 

surety  paying  oiAy  part  of  debt  cannot  prove  unless  paid  in  dischaive  of 

the  whole,  295. 
cannot  prove  for  interest  accruing  since  bankruptcy,  ib. 
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SURETY — eoN^miiML 

Bi^ds  of  the  wheni  Surety  offAut  tkt  Bankrupt  Debtor  or  Co^wrw^ 

nor  on  a  fresh  bond  substituted  lor  a  former  one  aller  bamnpiti 
oertificatey  395. 

nor  does  this  ^ve  him  a  cUdm  against  a  oo-snralj,  996. 
when  a  retiring  partner  is  in  the  nature  of  a  surety,  as  to  dw  ^■^■^f'^p^ 

partnerySd?. 
a  co-surety  of  bankrupt  not  discharged  as  against  the  creditDr  hf  ImMk- 
rupt*s  oortificate,  595. 
though  barred  as  against  the  bankrupt,  596. 
as  to  plea  of  bankruptcy  and  certificate  in  action  by  sure^,  6ie. 
SURPLUI^ 

of  the  bankrupt's  ri^t  to,  548.;  and  see  '<  Btmkrupt^  V.  4» 
as  to  right  of  solvent  partner  to,  696. 
SURREN]^; 

of  bankrupt,  142. 148.  507.  816.;  and  see  ^  Amin^''L     *^  Stptnt- 

dems;*  1. 
of  o^yhold  when  fraudulent,  an  act  of  bankruptcy,  75. ;  and  see  *  dyy- 

hold:*    <«  Act  of  BamkrupiBv!*  12. 
in  disdiaige  of  bail  does  not  determine  the  creditor^  dection,  191. 
when  Court  will  enlaige  the  time  for,  541. 
SUTLER, 

not  liable  to  bankruptcy,  35. 


T 
TACKING.    See  «  Mortgager 
TAIL.    See  «  Ettate  Tt^*^ 
TAILOR, 

a  trader. 
TANNER, 

a  trader,  27. 
TAVERN-EEEPER, 

a  trader,  25. 
TAXATION  OF  COSTS,  845.  847.  877. ;  and  see  <«  Cosli."    «  Anfeafv,"  5. 
TAXES, 

may  be  proved  by  collector  or  assessor,  301. 

where  collector  bankrupt,  one  of  the  inhabitants  may  pror^  t(. 
or  where  two  joint  collectors,  then  the  solvent  co-collector,  t&. 

lien  of  the  Crown  for,  495. 
TENDER  OF  AMENDS,  165. ;  and  see  *<  Ommiukmers^  7. 
THIRD  COMMISSION,  127.  812.;  and  see  «  CbsMMMm,"  5.    '^  Stftr- 

iedeoi!*  1. 
TITMl, 

asugnees  bound  to  make  one,  3SZ. 

not  iinpeachable  after  9k»mpenedea$^  in  what  case,  RS9. 

TITLE  DEEDS.    See  <'  Eqmtabie  Mortgage." 
TITLE  OF  PETITION,  837. 
TORT;  and  see  **  Damage." 

no  proof  ibr,  28a 

assignees  cannot  sue  for  a  personal  tort  to  the  bankrupt,  741. 
TOWN  COMMISSION,  106.  I9a  605. ;  and  see  <*  Ommmum,**  1. 

where  there  is  a  competition  for  a  town,  and  a  coanfty  commiHieD,  U7. 
TRADER, 

definitaoo  of,  27. 
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TRADING, 

banker^  9S. 
army-ogenty  ib. 
broken,  t6. 
serivenen,  S5. 

when  an  attorn^  oonddered  a  sorivener,  ib, 
undATwriten,  35. 
warefaouiemen,  ib. 
wharfingers,  id, 
packers,  id. 
biiilderB,  ib, 
carpenters,  t6. 
shipwri^ts,  ib. 
victuallers,  ib, 

keepers  of  inns^  tarems,  &g.,  ib. 
dyers,  26. 
printers,  t6. 
bleachers,  ib, 
fuUers^fft. 
calenderers,  ib, 

cattle  and  sheep  salesmen,  ib,  ^ 
fectors  and  agents,  ib, 
buying  and  letting  for  hire,  ib. 

job-masters,  S7. 

livery-stable  keepers,  ib. 

hackney-men,  ib. 

furniture  brokers,  ib, 

ship-owners,  ib, 
worknumship  of  goods  or  commodities,  i& 

shocmakerB,  ib, 

smiths,  ib. 

clothiers,  t6. 

tanners,  ib, 

bakers^  t6. 

brewers,  ib. 

plumbers,  ib. 

nailorsjtd. 

butchers,  ib. 
general  dealers,  ib. 

definition  of  a  trader,  ib, 

smuggler  considered  one,  36. 

a  single  act  not  vaf&ideaty  ib, 

depends  not  so  much  upon  atumii^  as  tHtenHony  29. 

jproJU  not  an  absolute  ingreoienty  ib, 

mtention  to  trade  generdly  a  question  fyf  a  jury,  ib. 

publisher  of  a  newspaper,  w, 

drawing  and  re-drawing  bills  of  exchange^  ib, 

fisherman, 

brickmaker, 

owner  of  a  colliery, 

occupier  of  lands  or  mines,  ^  when  considered  tnulen;  so. 

manufiicturers  of  alum, 

iimebumers, 

workers  of  stone-quarries, 

partners  with  tradens  31. 
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TRADING  —  emtHmietU 
What  nkffidefU. 

executor  carryiog  on  trade  of  his  testator,  51* 
as  to  partial  discontinuance  of  trading,  16. 

pawnbroker  merely  desisting  to  take  in  pledges^  s6. 

or  manufiicturer  to  manufiicture,  t6. 

where  partnership  concern  not  wound  iqp,  and  ftod^  oiMfiipeMdo^  3S 

special  exemptions,  t6. 
1.  fiumers,  16. 

when  not  exempt,  t6. 
S.  graziers,  34. 

drovers  not  exempt,  t6. 
aHUr^  cow-keepers,  i&. 

3.  common  labourers,  or  workmen  for  hire,  tft. 

4.  recdver^neral  of  the  taxes,  ib. 

5.  members  of  incorporated  companies,  35. 
other  persons  held  to  be  exempt,  id. 

colonel  of  a  fendble  regiment,  li. 
schoolmaster,  16. 
owner  of  a  mine,  t6. 
contractor  for  victualling  the  fleet,  16. 
public  officers,  tb* 
King's  butler  or  steward,  ib. 
buUers  or  stewards  of  inns  of  court,  t6. 
sutlers  in  the  army,  t6. 
commissioners  of  the  e:Ldsi^  36. 
farmers  of  the  customs,  16. 

persons  sellmg  merely  the  produce  of  dieir  land,  t6. 
worker  of  mines,  16. 
dder  grower,  16. 
market  gardener,  ib, 
worker  of  stone  quarry,  16. 
lime-bumen,  tft. 
lessee  of  alum  works,  ib. 
fishermen,  when  exempt,  37. 
buying  and  selling  lano,  ib, 

took  stock  imd  government  securities,  ib. 
but  stock-broker  not  exempt,  S8. 
drawing  and  redrawing  bills  of  exdumge,  when  not  a  tnifi^  A. 
executor  of  a  trader,  when  exempt,  ib, 
as  to  trading  with  a  fraudulent  ooject,  ib. 
8.  Place  where  the  Trade  mutt  be  carried  on,  59. 
acts  of  buying  and  selling  need  not  boA  be  in  England,  ib. 
how  trading  £ould  be  described  in  conunissMHi,  118. 
TRANSFER  VOLUNTARY, 
when  fraudulent,  439.  et  teq, 
when  an  act  of  bankruptcy,  75. 
TRANSITUS.    See  "^  Stoppage  taTranniu:* 
TRAVELLING  EXPEN^ 

oommi&donerB  not  entitled  to»  146. 
nor  assignees,  3S5. 
TRESPASS;  and  see  **  Actimu^  S. 

frwudulent  conveyance  of  bankrupt  not  akNie  a  tufiemit  4kfett  hj  » 
8ignees,74i. 

will  not  lie  by  assignees  i«aiiiit  the  aberiff  batee  mmbbhI,  TM. 


TRIAL  AT  LAW,894.;  nnd  see  •"  Practke  on  Peiithit  to  mipemde:.^     ,  , 
TROVER ;  and  Bee  "*  AcHomr  S.    **  Skeriffr 

when  assigneet  may  bring  ttther  trover  or  oMsumpvit  732. 
when  necessary  to  prove  demand  and  refiisal,  755. 
nonjoinder  in  can  only  be  pleaded  in  abatement,  74j. 
TRUSTEE ;  and  see  <"  Executor  r 

bound  to  produce  trust  deed  before  commissioners^  154. 
mode  of  proof  by,  195. 

cetivi  que  trwt  should  ioin,  224. 
when  bankrupt,  stock  may  be  transferred  to  a  new  trustee,  222. 
cannot  prove  against  his  own  estate  without  an  order,  %b. 
nor  in  any  way  where  he  has  committed  a  breach  of  trust,  223. 
but  in  that  case  a  legatee  or  a  creditor  may  prove,  t6. 
where  one  trustee  lends  the  trust  money  to  another,  and  both  become 

bankrupt,  amount  may  be  proved  under  each  commission,  224.  655. 
dividends  upon  proof  generally  ordered  to  be  paid  into  the  Bank,  ib, 

except  where  ceUui  que  truti  of  age,  ib, 
one  trustee  cannot  sign  a  bankrupt's  certificate  for  himself  and  his  co- 
trustees, S66, 
as  to  his  right  of  set-ofl^  712.;  and  see  **  SeUoff^*  4. 
TRUST  DEED,  68. ;  and  see ''  ilc^  of  Bankruptcy;'  2.    <<  Compontion:' 
TRUST  PROPERTY, 

not  affected  by  bankruptcy,  222.  435. 
but  when  not  distinguishable,  proof  must  be  made,  222. 
receiver  of  can  only  be  appointed  by  Wiy  224. 

where  bankrupt  a  trustee,  lx>rd  Chancellor  may  order  property  to  be  con- 
veyed to  other  trustees,  436. 
cases  where  trust  property  does  not  pass,  ib. 

repayment  of  money  by  bankrupt  clothed  with  a  trust  a  bona  fide  pay- 
ment, 678. 

U 

UNCERTIFICATED  BANKRUPl, 

may  be  a  petitioning  creditor,  91. 

commission  against,  126.;  and  see  '*  CommMom!*  3. 

may  acquire  properly,  551. ;  and  see  **  BaiUerupt" 
UNCLAIMED  DIVIDENDS,  503. ;  and  see «'  JMmdends;*  3. 
UNDER  MARSHAL, 

office  of  assignable,  359* 
UNDERWRirai, 

a  trader,  25. 

as  to  his  right  of  seUo£^  716,  717.;  and  see  *^  Set-qffJ* 
USURY ;  and  see  ><  Illegal  Debts," 

d^ts  tainted  with  not  proveable  under  a  commission,  302. 

cootract  originally  usurious  void  ab  imtio,  ib. 

except  a  bill  or  note  in  hands  of  an  innocent  indorsee,  ib. 

or  wnere  by  custom  of  trade  a  reasonaUe  commission  taken,  303. 

where,  on  a  loan  of  money,  the  whole  is  not  advanced  on  the  day  ftt>m 
which  interest  is  agreed  to  be  pod,  304. 

how  bankruptcy  differs  from  other  proceedings  in  chargiDg  imiry,  ib. 

V 
VARIANCE, 

eSdcX  of  in  name  of  bankrupt,  in  striking  docket,  108. 
in  description  of  bankrupt  in  commission,  when  material,  l  U. 

3a 
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VARIANCE  —  t»niSntted. 

what  fatal  ip  the  averment  in  a  declaration  of  the  issoiiig  of  tlie 

mission,  157. 
what  in  the  descripHoh  of  the  ilsngnees,  738. 
VENDITIONI  EXPONAS;  and  see  «  JKxtoil.** 

operation  of,  491. 
VENDOR, 

has  a  lien  upon  an  estate  for  the  purchase-money,  809. 487. 

may  apply  for  a  sale  and  prove  for  the  deficiency,  •&. 

of  standing  timber,  though  part  felled,  has  a  Hen  on  the  remniider,d. 

of  timoer  already  feued  and  part  delivered,  qwere  as  to  ficn,  ik  4S^. 
vendor's  lien  not  discharged  by  tuing  tnOs  of  exchange,  exce|>t  wWa.  i^ 
not  discharged  though  receipt  for  purchase>money  indorsed  uponibf 
deed,  ib, 
unless  he  reRes  on  the  jiersonal  security  of  tlie  ^miclinirij  & 
of  a  house  and  furniture  has  a  hen  where  po«se&non  not  defivered,  A. 
of  goods  has  only  a  lien  on  them  before  delivery  to  vendee,  4«9. 
VENDOR  AND  PURCHASER;   and  see  **  Reputed  Owner^^**    "  Sicf^ 
page  in  TVantitu^* 

contract  of  sale  may  be  rescinded  by  countermand  before  goodi  «e  it- 
livered,  471. 
though  countermand  not  received  until  after  actual  d^verv,  & 
return  of  goods  by  vendee  to  vendor  must  be  mstmder  to  Innd  aa|gBee» 
of  vendee,  479. ;  and  see  ** Assignments^  8. 
VERDICT, 

in  tort,  if  judgment  not  before  bankrUptc^^  insufficient  dete  to  nffnt  i 
commission,  96. 
or  to  be  received  in  proof,  197. 
only  prtm&fade  eviaence  of  a  debt,  ib, 
VICE^HANCELLOR, 

his  jurisdiction  in  bankruptcy,  14. 

power  to  supersede  a  commission,  14.  889. 

may  hear  a  petition  for  a  procedendo^  14. 

and  certify  the  propriety  of  awarding  ft,  IK. 
appeal  from  his  order  Amst  be  t Igned  by  A  baitister,  s^. 
VICTUALLER 
a  trader,  95. 
VOLUNTARY  BOND, 

may  be  proved  with  a  view  to  the  tmphis,  506. 
VOLUNTARY  CONVEYANCE, 

by  bankrupt  (being  at  the  time  insolvent)  void,  S6S, 
settlement  on  wife  i^fter  marriage  void.  A, 
by  executor  to  cestm  que  trusts,  when  good,  866. 
made  by  a  party  not  indd>ied  at  die  time,  good,  t(. 
to  secure  the  debt  of  another  perKm  not  fWiodiilent,  i6. 
good  for  all  purposes  except  as  against  the  creditors  of  a  badtampi,  ik 
VOLUNTARY  raEFERENcJE.    See  «  Me^nment;'  6. 

W 
WAGER, 

when  a  party  mav  recover  back  the  money  he  has  paid,  308. 

what  loss  by  renders  certificate  voin,  595. 
WAIVER  OF  LIEN,  875.    See-X^in^** 
WAREHOUSEMAN 

atmder«S5. 
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WARRANT, 

of  seizure,  14S.  159. ;  aid tte « lf#uff|gKr;*    «< Cmmmnmm'* 
authority  of  eaanBiMiaBen  to  i«iie,  153. 155.;  iin4  toe  "  Commuioueri** 
for  excise  duties,  when  illegal,  495.  j  anil  see  ^  Em»0** 

WARRANT  OF  ATTORNEY, 

whan  a  good  petitionii^  oreditot'a  deb^  9U 

WARRANT  OK  COMMITMENT,  I5a  i  and  see ''  CammUmtni:*    <'  Btmk- 

how  far  evidence  of  imprisonment  in  actioiig  Against  commiuiooers,  167. 

demaad  and  raCnsal  of,  171. 

where  there  should  be  a  suppleiBaDtal  one,  588, 

was™, 

Lord  Chancellor  mtty  restrain  assignees  from  committing,  18. 
WEARING  APPAREL, 

assunees  not  entitled  to  detain  any  part  from  bankrupt,  584. 
WHARPIN6ER;  and  see  <<  Stoppage  in  TrmuUu:' 

a  trader,  25. 

has  a  general  lien,  485. 

unless  his  dealing  is  inconsistent  with  any  right  to  retain,  t^. 
WIFE, 

when  debt  due  to  dina  eekh  who  must  be  petitioning  creditor,  99. 

when  husband  and  wile  petitioning  creditors,  how  Dond  should  be  exe- 
cuted, 111. 

debt  due  to,orfroro,diiM  jo^oannot  )l)e  set  off  by  or  againgt  the  husband, 

715. 
but  a  legacy  to  tLfeme  ameri  may  be  set  off  against  the  husbaiuL  714. 
WIFE  OF  BANKRUPT  (  and  see  ''  Marriage  Settiewent:' 
denial  by  how  proved,  58. 
cannot  be  a  witness  to  support  ooBiniiisioD,  159,  795.;  apd  see  **  Eti' 

denee^*  6. 
to  wliat  ^le  mi^  be  esamined  befove  oommisaioofis,  1 A8, 
Htm  Ajuigmnewt  opemim  an  ker  raal  JSsiaie,  570, 
assignees  have  the  same  interest  as  the  bankrupt  had,  ib. 
if  bankrupt  seised  in  her  right  asagnees  entitled  diving  coYfiftnf^  jp, 
her  dower  not  affected  hy  pamfgamokU  f&- 

tier  tarved  by  an  uneertam  ivovision  in  lieo  of  dower*  t^* 
nor  by  a  settlement  made  by  liankmpt  before  he  w^  sdsed  in 
possession,  si. 
where  lands  deinsed  for  her  separaie  vm,  not  nibject   to  husband's 

bankruptcy,  571. 
where  bankrupt  in  equity  a  trustee  for  wife,  assignees  will  he  so,  i(. 
equity  will  supply  legjB^  defects  in  settlement  fiv  thehenefit  qf  wife^  t^. 
settlement  before  marriage  of  wye^s  properiy  for  k^  benefit  in  lyise  her 

husband  failed,  held  good,  372. 
but  covenant  that  husbcuid  would,  in  case  of  her  death,  transfer  a  sum  to 
her  next  of  kin,  assignees  held  subject  to  no  eouity  for  the  payment,  ib, 
in  all  cases  entitled  to  proper  maintenance  out  of  her  own  property,  i, 
but  this  a  pereonal  right  of  wife,  and  not  extended  to  the  children 
374. 
whether  equity  will  assist  her,  when  assignees  can  get  legal  possession  of 

her  property,  ib. 
settlement  before  marriage  good  against  assignees,  575. 
so  etfler  marnage,  if  upon  payment  of  money  to  husband  as  a  portion,  ib, 
so  a  settlement  by  one  not  a  trader  and  not  indebted,  ib, 
where  a  covenant  in  deed  of  separation  good  against  creditors,  376. 
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WIFE  OF  BANKRUPT— cofi/amiMf. 

How  Assignment  operates  on  her  personal  Estate. 
a  chose  in  action  of  wife  dum  sola  passes  to  the  aMgnees,  376. 
BO  stock  in  the  public  funds,  ib. 
and  mortgages,  tft. 

whether  chose  in  action  of  wife's,  not  reduced  into 
the  assignees,  survives  to  her  in  case  the  bankrupt  dies,  377. 
when  money  bequeathed  to  wife  for  her  sole  and  separate  tisr,  it  docs  not 
pass  to  the  assignees,  ift. 

nor  where  there  is  a  similar  limitation  of  it  in  a  settlement,  378. 
nor  where  a  will  directs  her  receipt  to  be  a  sufficient  t&sckar^^  377. 
or  a  bequest  whenever  she  shall  demand  or  require  the  jour.  ib. 

or  in  trust  to  pay  the  annual  produce  into  her  proper  hands^  ib. 
but  if  a  dear  intention  not  manifest  that  the  bequest  is  for  her 
rate  use^  assignees  then  entitled,  578. 
a  divorce  does  not  entitle  the  wife  to  the  whole  of  a  fund 

bequeathed,  379. 

property  of  when  sole  trader  in  London  does  not  pass  to  assignees,  ib. 
nor  where  wife  before  marriage  conveyed  all  her  stock  to  trustees  to 

enable  her  to  carry  on  her  business  separatefyf  ib. 
but  where  the  goods  were  left  in  possession  of  husband  till  the  dsf 

hefore  his  bankruptcyy  asd&;nees  entitled,  ib. 
dividends  receivable  by  bankrupt  for  life  belong  to  assigncr^,  380. 
but  not  proceeds  of  stock  agreed  by  bankrupt  before  marriage  to  be 
settled  on  his  wife,  ib. 
WITNESS ;  and  see  *<  Examination.**    **  Evidence:* 
must  attend  in  person  to  prove  the  trading,  J  5 9. 

except  when,  ib. 
when  objection  to  competency  should  be  taken,  ib. 
as  to  protection  of  when  attending  the  commissioners,  145. 
alleging  himsdf  to  be  a  creditor  no  excuse  for  refusing  to  attend  154. 
nor  justified  because  he  has  before  attended  for  a  nanlar  pur- 
pose, ib. 
attending  commissioners  privileged  from  arrest,  1 60. 
when  arrest  of  amounts  to  a  contempt,  ib. 
as  to  his  application  for  discharge  wnen  so  arreitedy  16 1. 
costs  of  the  application,  ib. 
when  necessary  expenses  must  be  previously  tendered  to,  161.  846. 
where  an  old  witness  may  refer  to  his  deposition^  790. 
WORKMANSHIP  OF  GOODS, 

when  a  trading,  27. 
WORKMEN  FOR  HIRE, 

exempt  fhim  bankruptcy,  34. 
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x^AGE  13.  Add  to  Note  (2) —  <<  or  to  order  the  messenger  jurisdio- 
( who  had  possessed  himself  of  property  of  a  bankrupt  under  ^^'^' 
a  commission  which  was  superseded)  to  account  for  the 
same  to  assignees   under  a  subsequent  subsisting  com- 
mission.    Ex  parte  Shaw^  2  G.  &  J.  7S." 

Ibid.  Note  (4) — "  Where,  however,  a  petition  by  an 
assignee  under  a  second  commission  prayed,  that  the  peti- 
tioning creditor  under  a  prior  commission  (who  had  re- 
ceived a  sum  of  money  from  the  bankrupt,  on  condition 
of  not  proceeding  with  such  commission,  and  had  accord- 
ing! jr  abandoned  it,)  might  refund  the  money  so  received, 
the  Vice-Chancelk)r  dismissed  the  petition  with  costs,  on 
the  ground  that  the  Court  had  not  jurisdiction.  Ex  parte 
Marshall^  2  6.  &  J.  53." 

Page  17.  Note  (1)  —  ^'  But  upon  a  similar  application, 
where  the  acceptor  had  accepted  the  bills  for  the  accom- 
nodation  of  He  drawer^  Lord  Eldon  decided,  that  he  had 
in  this  case  jurisdiction  to  entertain  the  application ;  and 
iiat  the  relief,  which  the  drawer  was  entitled  to,  was  not 
:o  be  defeated  by  his  joining  the  acceptor  in  the  ap- 
>ltcation.     Ex  parte  Hippinsy  2  G.  &  J.  93." 

Page  56.  Add  to  Note  (5)  —  "  or  a  denial  to  one  person  Denial, 
filing  to  make  inquiries  about  a  dishonoured  bill  of  ex- 
change, whom  the  bankrupt  considered  a  creditor.    Bleasby 
r.  Crosd^^i  2  Carring.  &  P.  218." 

Page  92.  Note  (7)  —  ^'  And  it  has  lately  been  held  by  Petition- 
he  Vice-Chancellor,  that  a  creditor,  whose  debt  had  been  ™S  <^>^i- 

^      ^  tor's  debt. 
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Petition- 
ing credi- 
tOT^i  debt. 


Statute  of 
limit- 
ations. 


Docket. 


Affidavit. 


Amend* 
ment. 


Joint  com- 
mission. 


Country 
cottmiB- 
sioo. 


Emitted  in  the  schedule  filed  by  the  insolTent,  mi^ 
tain  a  commission  foanded  on  that  debt.     £x  parte  Sb^U- 
worth,  2  6.  &  J.  68." 

Page  94.  Add  to  Section  L  —  <<  Bat  the  creditor,  vbo 
makes  the  application^  inittt  first  go  before  the  oonsi^ 
sioners,  to  have  the  debt  of  the  petitioning  creditor  ex- 
punged.    Ex  parte  Chappelly  2  G.  &  J.  1 S I ." 

Page  99.  Note  (2)  —  <<  It  appeared,  however,  upon  ik 
last  argument  of  this  case,  that  the  differeot  writs  (r^ed 
on  to  save  the  statute  of  limitations)  had  not  been  letaned 
and  filed,  nor  the  oontimiances  eocared  on  tbe  rol,  wkH 
alter  the  issaing  df  the  cofinnisBioii*    5  B.  &  C.  541." 

Page  106.  Note(6)-^**  But  this  is  not  the  case^  whcR 
an  order  has  been  obtained  to  amend  die  commissiaB  opoa 
bringing  in  new  docket  papers,  notimhstandiBg  tber  «t 
not  brought  in  before  the  application  for  the  second  dockt 
Ex  parte  Htrrmany  2  O.  &  J.  25.'' 

Page  109.  Note  (6)^^^  It  is,  also^  no  xAqctAm  l»riR 
aflSdavit,  thart  it  is  sworn  before  the  aolicitar  s«hig  o«t  tht 
coiomissiofi.  Re  Sir  William  SlJMt,  2  O.  &  J.  65. ;  Be 
Whittle,  ib.  note  <d)« 

PagCi  1^0.  Ndte  (£)  —  ^  But  in  a  recent  case, 
die  naAie  of  one  of  the  commissioners  was  spdt 
Lord  Eldon  permitted  the  mistake  to  be  ameaded, 
t^  comtnission  had  been  opened,  and  the  bankropM^  ^ 
clared ;  but  he  ordered  the  other  comnusstoneis  to  prooarf 
to  a  new  adjudication.     Re  Barbtf\  9  G.  &  J.  81." 

Page  ISS.  Add  to  Section  4. -^ <*  And  when  a 
commission  is  issued  against  one  partner  afker  a  joint 
mission  against  the  other  partners,  the  commissioners  most 
proceed  under  the  several  commissions  «s  they  are  bmaght 
before  them ;  since  it  is  impossible  for'tbem  to  kmnr  hefcre* 
hand  which,  in  the  result,  will  be  avaiiiabte.  fix  parte 
Price,  2G.&J.161." 

Page  147.  Note  (7)— «  And  L«rd  Eldoa  latdj  aid, 
he  would  make  an  order,  that  no  attorney  should  in  firtan 
sue  ^Qt  a  eomitry  commission,  without  eerti^wig  chat  as 


d^rk  of  his  was  mserted  as  ope  of  the  comiq  jssion^s.    Ex 
parte  Bourne^  Sittings  after  Trinity  Term,  1826." 

Page  174.  Note(l)-r-*^  But  the  assignees  are  nqt 
answerable  to  the  messenger  fcr  costs  due  before  the  chpice 
of  assignees.     Btmvood  v.  Felton^  3  B.  &  C.  ^3." 

Page  329.  Note  (S)  —  Add  the  like. 

P^ge  177.   Note  (2) -T-^^  But  the  statute  of  limitations  Statute  of 
does  not  run  against  a  creditor  after  the  issuing  of  this  |^^^ 
commission.    Ex  parte  Ross^  2  G.  &  J.  46." 

Page  180.  Note  (1)  —  ^^  In  one  case,  where  the  obligor  Proof, 
of  fi  bond  (pledged  with  the  creditor)  had  left  the 
country^  and  the  eventual  payment  of  it  was  very  un- 
cer^in,  the  Vice-Chancellor  ordered  that  the  creditor 
might  prpve  his  whole  debt,  and  take  such  proceedings  as 
he  might  be  advised  to  compel  payment  of  the  bond,  ao- 
counting  to  the  assignees  for  any  surplus  recovered  on  the 
bond,  if  with  the  dividends  received  under  the  commission 
it  shoMld  exceed  the  amount  of  the  debt.  Ex  parte  SmttAf 
2G.&J.106." 

P^e  20*.    Add  to  Note  (l)r-  "  fJocJdey  y.  BarUock^ 

1  Russ.  141." 

Paize  207.  Note  (4)  —  ^^  But  where  an  equitable  mort-  Equitable 
gagee  advanced  a  further  sum,  and  took  a  warrant  of  ™®'^^"**' 
attorney  to  secure  that  sum — and  the  bankrupt  afterwards 
executed  to  him  a  conveyance  in  trust  to  sell  —  and  after 
paymept  of  the  first  sum  advanced,  to  pay  the  surplus  to 
the  bankrupt  —rand  0191  the  day  of  the  date  of  the  convey- 
ance judgment  was  entered  up,  and  execution  levied  under 
the  warrant  of  attorney  for  the  last  sum,  part  of  which 
was  satisfied  by  the  levy ;  -7-  it  was  held,  that  the  mortgagee 
iBvas  not  entitled  to  tack  the  residue  of  ^he  judgment  debt 
to  the  mortgage.    Ex  parte  Pettit^  2  G.  &  J.  47." 

Page  222.  Add  to  Note  (S)  —  "  Ex  parte  Saundersy 
2G.&J.132." 

Page  233.  Add  to  last  sentence  —  ^^  And  though  the  Appren- 
execution  of  the  indentures  has  not  taken  pJace  from  mere  **^^' 
inattention,  yet  if  the  agreement  for  the  apprenticeship  is 
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oondadedy  and  the  i^prentioe  is  actually  sernng  unler  tk 
concluded  agreement,  the  ftther  will  be  entitled  to  a  nan 
of  part  of  the  premium.    Ex  parte  Htynesy  2  G.&  J.  ISS.'* 
P^mii-  Page  242.  Note  (2)  —  <<  Upon  the  same   princqiie,  i 

soiy  note,  promissory  note  payable  with  interest  twelve  oiodiIk  afcff 
notice  is  proveable,  though  the  maker  becomes  baokn^ 
before  any  notice  is  ^ven*  CkofUm  v.  Goding^  5  B.  &  C 
360.  Ex  parte  Eigar^  2  O.  &  J.  2.  contra.  Ex  putt 
Dawnmanj  2  G.  &  J.  85." 

Page  259.  Note  (2)  —  <<  And  where  part  of  the  aoons 
between  two  bankrupt  houses  consisted  of  billa  that  migb 
be  proved  against  both  estates.  Lord  Eldmi  hcU,  tb 
there  could  be  no  proof  in  respect  of  those  bills  asbetva 
the  two  houses,  unless  there  was  a  surplus  after  satiifrii^ 
the  holders  of  the  bills.    Ex  parte  iZatnson,  EIx  parte  Um/i 

1  Jacob,  274.'' 

Interest,  Page  272.  Note  (1)  —  *^  The  interest  is  in  such  case  to 

be  calculated  on  the  whole  debt  up  to  the  first  <fivideod; 
then  upon  the  principal  money  unpaid,  after  deducting  the 
amount  of  the  dividend  up  to  the  second  dividend,  and  so 
on.     Re  HigginbMom^  2  O.  &  J.  123.** 

Page  278.  At  end  of  first  paragraph  add  Note— 
^  Holding  V.  Impey^  1  Bing.  189.  7  Moore,  614/' 

Page  295.    Add   to   Note  (2)  —  <<  Ex   parte  HmOoB, 

2  O.  &  J.  36." 

Attignees.  Page  326.  Note  (4)  —  <<  Thus,  where  B.  (one  of  tn 
assignees)  signed  the  cheques  for  the  dividends^  ani 
delivered  thera  to  S.,  his  co-assignee,  who  undertook  lo 
distribute  them  to  the  creditors,  and  the  mon^  was  fiwh 
dulently  received  on  some  of  them  by  a  clerk  of  S^  and  & 
became  a  bankrupt  before  the  actual  demand  of  the  £n- 
dends,  —  it  was  held,  that  B.  was  not  liable  for  this  loss;  ss 
the  credit  of  S.  was  not  impeached  at  the  time  of  die  deli- 
very of  the  cheques  to  him,  and  as  such  deliveiy  was  in 
the  proper  execution  of  B.'s  duty  as  one  of  the  asaigDees. 
Ex  parte  Griffin^  2  G.  &  J.  11 4." 

Page  327.   Add  to  first  paragraph  —  <<  And  the  Court 
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will  DOC  review  the  allowaDGe  by  the  commissioners  of  the 
accounts  of  the  assignees,  except  in  matter  of  principle.  Ex 
parte  AtUho^  2  G.  &  J.  55.'' 

Page  844.  Note  (8)  —  ^^  Bat  where  the  bankrupt  shows 
that  there  will  be  a  clear  surplus  of  his  estate,  this  does  not 
seem  to  be  necessary.     Ex  parte  Archer ^  2  G.  &  J.  1 10.'^ 

Pages  845.  782.  Note  (8)  — *^  But  where  assignees  are 
removed  by  order  of  the  Lord  Chancellor,  the  new  as- 
signee may  sue  in  his  own  name,  without  stating  in  the 
declaration  either  the  fact  of  their  removal,  or  his  own  ap- 
pointment, notwithstanding  the  cause  of  action  accrued  in 
the  time  of  the  former  assignees.  AUdritt  v.  Kittridge^ 
8  Moore,  872." 

Page  854.    Add  to  Section  I.  —  "  Where  the  bankrupt  Real 
wilfully  retained  possession  of  a  cottage  and  land,  which  ^^^^ 
had  passed  to  the  assignees  by  the  bargain  and  sale,  the 
Vice-Chancellor  made  an  order  upon  him  to  deliver  up 
possession  within  fourteen  days  after  personal  service  of 
the  order.    Ex  parte  Hargravesj  2  G.  &  J.  59." 

Page  871.  Note  (1)  —  **  Where  an  attendant  term  be-  Dower, 
came  vested  in  the  wife  of  the  bankrupt  (who  was  the 
owner  of  the  inheritance)  as  the  adminbtratrix  of  the  trus- 
tee, after  which  the  bankrupt  died,  —  it  was  held,  that  the 
wife  was  not  entided  to  dower,  and  that  she  was  bound  to 
assign  the  term  to  a  purchaser,  to  whom  the  assignees  had 
sold  the  estate ;  for,  as  she  would  not  have  a  right  to  dower 
If  the  term  were  vested  in  another  person,  the  mere  circum- 
stance of  its  being  vested  in  her  will  not  give  her  that 
right.     MoleY.  Smithy  1  Jacob,  490." 

Page  891..  Note  (2) — <*  And  where  a  lessee  under  a  Lease, 
lease  (containing  a  covenant  not  to  assign)  conveyed  all 
his  estate  and  effects  to  trustees  for  the  benefit  of  his 
creditors,  it  was  held,  that,  as  this  conveyance  was  void 
ander  the  bankrupt  law,  it  did  not  amount  to  a  forfeiture  of 
the  lease.     Doe  v.  PaweU^  5  B.  &  C.  808." 

Page  897.  Note  (5)  —  "  The  Court  has  no  power  upon 
such  an  application  to  make  the  assignees  pay  the  costs,  or 


to  give  the  lessor  the  eosts  of  tho  applkstioii  col  of  the 
baokrupt's  estate.    £x  parte  BrigU,  9  G.  &  J.  79." 

Page  444«  Note  (2)  —  The  author  bus  been  (pveo  lo 
understand,  that  the  report  of  this  case  is  somevfaat  iaac- 
curate,  and  that  the  learned  Chief  Justioe  did  not  go  to  tta 
extent  of  saying,  that  the  belief  of  the  mere  probaUify  d 
bankruptcy  would  invalidate  a  payment  maile  by  the  bifik- 
rupt,  as  being  a  payment  in  oontempladon  of  bsmkniptcj. 
Delivery  Page  474.  Note  (2)  —  **  A  delivery  order  Sar  wine  lyiv 
of  goods,  in  ^  London  Docks,  given  by  the  vendor  to  the  vodee, 
without  any  thing  else  being  done,  is  not  a  ffnffilcieBta^ 
ceptanoe  of  the  wine  to  take  the  case  out  of  the  sttfK 
of  frauds.    BeHtall  v.  Bum^  1  Ry.  &  M.  lO?.** 

Page  478.    Add  to  Note  (!)  —  <<  Wallace  v.  Waoig^ 
1  Ry.&M.198." 
Lien  of  Page  489.  Note  (8)  —  ^  But  where  a  vendee  (ooder  i 

▼endor.  contract  to  pay  for  goods  on  delivery)  obtained  possesui 
of  them  by  giving  a  cheque,  which  he  had  no  reamMiii 
ground  to  expect  wmld  be  paid^  and  then  became  baobifi) 
it  was  held  that  his  assignees  gained  no  property  ia  the 
goods.  Home  v.  Grow,  1  Ry.  &  M«  414." 
Bankrupt.  Page  5S6.  A  bankrupt  cannot  apply  to  be  dkdnipsd 
under  the  Lords'  Act  before  he  passes  his  last  ezamimiaB: 
and  then  he  must  insert  in  his  sdiedule  an  aastgmnmt  v 
the  plaintiff  of  all  his  estate,  &c.  sutgect  to  the  comwiwft 
and  the  payment  or  satisfaction  of  his  debts  under  k. 
Nunney  v.  HaU^  8  Moore,  4^$.'' 

Page  555.  Note(l)  — ^  Where  one  of  a  banknpt's 
assignees  had  received  money  as  a  trustee  under  a  tnst 
deed,  prior  to  the  commission,  which  he  had  not  aooouBtal 
for  —  and  the  bankrupt  showed  that  there  wooU  be  i 
dear  surplus  of  his  effects,  *— he  was  dlowed  (on  pctitiai; 
to  sue  that  assignee  in  die  name  of  the  other  asognee; 
mid  the  former  was  sestrained  from  setting  up  his  ofas- 
racter  of  assignee,  to  defeat  the  acdoo*  Ex  parte  Jrdtr^ 
2G.&J.  110." 
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r.     Page 607.   Note<l)  add--'<  ShoUarott  v.  Dgsart^  %Gt. 
&  J.  87-'' 

;,      Page  61S*   After  last  paragraph  add-*^^  But  a  certi*  Certifi- 
.  ficate  uDder  a  coramiasion,   wfaieh  iasaed  befbre  the  lit  ^^^' 

Sept  18S5,  (when  the  new  act  began  to  take  eibot,)  aeed 
i  not  be  r^iatered,  though  the  certificaie  itself  was  not  ob-* 
;  tained  uatil  after  that  day«     TatUe  v.  Greetmooi^  9  Bing. 
493." 

Page  689.  Note(l)--<<  But  a  redring  partner  is  adll  P&rtnen. 
liable  to  a  creditor  of  the  old  firm,  though  the  creditor 
jBsent  to  th^  tnaosfer  of  his  debt  to  his  owdk  by  the  new 
firm.    DaaiiY.ElUcejSB.iLC.ige!' 

ibnl.  ldble(i}) — ^'  Ncm:  where  the  retiring  partner 
agvees,  that  oertain  aitieks  of  the  slook  shall  become  the 
exclusive  property  of  the  ottm*  partner,  and  that  a  certain 
fund  «faail  be  appfopriaied  to  the  payment  of  the  debt^ 
which  afterwards  piomes  >de6cient,  has  he  any  iieo  on  such 
arddes  ibr  the  deficuncy*  Lingen  v.  Simpson^  4 
8cSt.«00/' 

Page  658.  Note  (1)  —  "  If,  however,  «ji 
a  aepamte  security  from  cme  «f  his  co-debtors,  lie  may 
pvvre  his  debt  againat  the  joint  eatate,  without  ihe  sur- 
render 4ir  sde  of  his  veeority.  Ex  f>arte  Peacock,  fi  Q.  & 
J.  27.     £x  parte  Boding,  ifaU/' 

Page  67^  Note  (3)  —  ^'  And  see  Ex  parte  Ca9Ua,  2  QL 
&  J.  124.    Ex  parte  Stroud^  iind.  127." 

Page  677.  Note  (S)  — "^  But  where  a  trader  ^ve  to  her  Payments, 
creditor  an  order  on  the  executor  of  her  debtor,  to  pay  the 
debt  to. the  aoreditor  —  and  d»  eKecntor  (having  received 
the  ovder)  retained  it  until  the  assets  of  the  testator  dionld 
enable  him  to  pay  simple  contract  debts -^  and  the  trader 
became  bankrapt  before  pigment,  —  the  creditor  was  de*- 
cdoned  ^entitled  to  receive  the  amount  of  the  order  from  the 
^secotor,  notwithstandingia  subsequent  arrest  of  the  tradei% 
£x  parte  Smith,  2  Swanst  392." 

REige  698.    After  £be  second  paragraph,  add  —  *<  The  Execu- 
Court  of  King's  fiench  reftued  to  set  aside  an  execution  ^^^ 
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issued  npon  a  jodgment  of  nil  dieii  under  a  wamnt  of  ai- 
torney,  and  served  and  levied  by  seizare  upon  the  propenr 
of  a  bankrupt  before  his  bankruptcy,  — holdingi  tiuttk 
statute  6G.4.  c.16.  s.  108.  did  not  render  the  execatk 
in  such  case  void,  but  merely  declared  that  he  shooU  v& 
avail  himself  of  it  to  the  prejudice  of  other  frir  ctediiofv 
And  Mr.  Justice  Holroyd  said,  he  entertained  amsidenbc! 
doubt,  whether  the  question  upon  this  enactment  oouU  be 
determined  in  a  court  of  law.  Tajflor  v.  Tl^far,  5  Es 
C.  S92/' 

But  where  an  indenture  (which  was  in  1^  efeti 
oognaoit  actionem  within  the  meaning  of  the  S  6. 4.  c£ 
had  not  been  filed  with  the  proper  officer  within  tvo:- 
one  days  after  its  execution,  pursuant  to  the  reqaisitK& 
of  that  statute,  and  judgment  was  not  entered  up  lu^ 
after  the  expiration  of  the  twen^-one  days ;  it  was  oideRC. 
on  an  application  by  the  assignees  of  the  peily  9^ 
whom  judgment  had  been  so  entered  up»  that  an  execiitioc 
issued  on  such  judgment  should  be  withdrawn.  Hxri^ 
Jennings^  5  B.  &  C.  650.'' 

Setoff  Pages  724.  861.  Note  (S)  —  <«  The  costs  of  s  jodgn^ 

as  in  case  of  a  nonsuit,  entered  up  against  the  pUn^ 
after  he  has  become  bankrupt,  cannot  be  set  off  igvosttk 
costs  of  an  action  by  the  assignees  against  the  defaidiBtsi 
the  former  action.     West  v.  Piyce^  2  Bing.  455." 

Sherifl  Page  750.  Note  (1)  —  <<  Where  the  sherifl^  havingH 

over  the  proceeds  of  goods  taken  under  a  jCl^  agaiosts 
bankrupt,  was  sued  in  trover  by  the  assignees,  aod/iaTe 
notice  to  the  creditor  to  defend  the  action  —  and  (upoQ  ^ 
refusal)  let  judgment  go  by  defiuilt,  and  paid  oter  tk 
value  of  the  goods  to  the  assignees;  — it  was  bdd,  that  the 
sheriff  was  not  bound  to  defend  the  action,  but  tsi^ 
recover  against  the  creditor  the  money  paid  to  him,  vfOD 
proving  the  validity  of  the  bankruptcy.  jhaUn  t.  fM 
lRy.&M.116.'* 

Evidence.        Page  779.  Add  to  Note  (S)  —  «  And  so^  where  the  (fc- 
position  omits  to  state,   that  the  party  abseated  hino^' 


Lwith  an  intent  to  delay  his  ctedifors.     Toleman  ▼•  Jtmes^ 
.9  Moore,  24/' 

Page  787.  After  first  paragraph  add, —  **  Parol  evi- 
bdeoce  is  admissible  to  prove  matters  deposed  by  a  party  on 
.bis  examination  before  the  commissioners,  if  material  to 
I  the  inquiry,  though  they  are  not  contained  in  the  written 
:  examination.     Bawland  v.  AAbjf^  1  Ry.  &  M.  2S1." 

Page  806-  Note  (4)  —  <*  But  the  Court  will  not  suspend  Supene- 
the  advertisement,  unless  upon  the  proceedings  there  ap*  ^^^ 
pears  a  clear  defect  in  the  requisites  to  support  the  com* 
:  mission.     Ex  parte  Ainsworthi  2  G.  &  J.  89." 

Page  816.  Note  (5)  —  *^  And  in  another  case  the  Vio&* 
Chancellor,  upon  a  petition, presented  by  the  bankrupt 
;  within  the  forty-two  days,  superseded  the  commission  with- 
;  out  a  previous  surrender  of  the  bankrupt,  on  the  ground  of 
the  insufficiency  of  the  petitioning  creditor's  debt,  —  saying, 
that  the  bankrupt  was  not  bound  16  surrender  before  the 
last  public  meeting.     Ex  parte  NickoUs,  2  O.  &  J.  101 ." 

Page  813.  Note  (4)  —  <*  And  where  all  the  commis- 
sioners but  one  were  dead,  and  one  of  the  creditors  was  also 
dead  intestate,  without  being  administered  to,  but  whose 
son  was  ready  to  consent.  Lord  Eldon  allowed  the  surviving 
commissioner  to  certify  the  consent  of  the  creditors,  and  the 
son  of  the  deceased  creditor  to  sign  a  consent  to  the  superset  . 
iieas.  Ex  parte  WaUis^  2  G.  &  J.  25.  In  one  case,  also, 
where  the  bankrupt  was  abroad,  and  had  avowed  his  in- 
tention of  not  returning  to  England,  Lord  Eldon  dispoised 
with  the  bankrupt's  previous  surrender,  and  allowed  hb 
solicitors  to  sign  the  petition  for  the  supersedeas.  Ex  parte 
Car/ii^,  2G.&J.  85" 

Page  818.  Note  (7)  add  —  ^  Nor  if  he  be  described  as 
he  described  himself  in  carrying  on  his  trade,  and  ac- 
cording to  the  popular  description  of  his  residence,  not- 
withstanding it  is  not  the  strict  legal  description.  Ex  parte 
Wride,  2  G.  &  J.  99." 

Page  832.  Note  (4*)  — ''  And  the  Lord  Chancellor  also 
retains  his  power  over  the  proceedings  under  the  oommis- 
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;  iriiick  ke  imnftimeg  ordos  to  be  dfynMird  in  the 
Bankrupt  QflBoefer  the  purpose  of  safe  custody.  Ex  pane 
Skato,  I  Jac.  870." 

Page  839.  Note  (5)  —  ^  And  in  a  snhaeqiMia  case  His 
HonourstiU  retained  the  same  opinioii.  £s  parte  Amiv;., 
S6.&J.  121." 

Page  840.  Note(6)  — <«Wiftenapetitkmispcniittedto 
iland  over^  it  is  upon  rrmditirm  of  the  petitimier  paying  the 
costs  of  die  day.  Itisnotneoeasaiy,  tiuittbeoiderfcrdiae 
costs  aboold  be  drawn  op^  but  there  annst  be  an  affidafit  <£ 
the  demand  having  been  made  of  theai^  befiyre  the  noa- 
pqrment<rf'them  can  beniji^as  apidiaiinary  ofa^eodoao 
the  sabicquent  hearing  of  the  petition.  £x  parte  I^ei^ 
«G.&J.  78." 

Fbge  842.  Note  (11)  *-  «<  It  is  no  otpectiott  to  an  aft- 
daTit)  that  it  was  not  entitled  in  the  natter  o(  the  haak- 
mplcy,  if  from  the  acownpanying  ctrcMsataDces  it  is 
manifest,  that  it  was  judiciaUy  used  in  the  baBkraptcj. 
£x  parte  Shumdsy  2  G.  &  J.  44." 

Page  846.  Note  (3)  — '<  So^  where  tbe  bill  bad  hsa 
taxed  at  97^  lOs^  and  the  cooHnisaionas  had  exdndedik 
parties  from  attending  the  taxation.  Ex  parte  Afia^, 
2G.  &  J.34." 

PageM7.  Add  to  first  paragraph  of  Seciaon^  —  «And 
the  commisBioneis  ottght  to  tax  sncfa  costs  Aoaa  time  to 


time  as  they  occur,  and  not  wait  until  the  whole  basiacas 
of  the  commission  is  condnded.  Expaite<3oi^  2G.& 
J.  11 7." 

Page  848.  End  of  first  aenlanoe  i«fer  as  an  aaihoriu 
to  — <<  Ex  parte  ZiABfAtDoiie^,  16  Ves.  424." 

Page 667.  Note(2)— «<  But  tfaoi^  ihene  is  aa  suit 
pending,an  attorney  cannot  take  a  mortgage  fiaai  UadieBt 
^  secoring^Si^anr  costs.    Jimes  v.  TVippt  1  Jaoob,  S28." 

Page  868.  Note  (4)  add— ^  1  Jaoobp  270.  &  C" 

Page  869.  Note  (5)  —  '<  So,  the  solicitor  of  a  pniAii^- 
<of  an  estate  from  the  bankrupt  is  bound  to  attend  the 
^oanaissionerB,  for  die  parpose  of  being  examined,  but 
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without  prgudioe  to  any  question  of  privilege.     Ex  parte 
Hodgson,  2  G.  &  J.  21 ." 

Page  871.  Note  (4)  add  —  «*  Ex  parte  Burwoodj  2  G. 
&  J.  70." 

Ibid.  Note  (5)  —  **  A  clerk  to  a  solicitor,  com- 
mencing practice  for  himself,  is  not  to  be  restrained  from 
acting  as  solicitor  for  parties  against  whom  his  master  was 
employed,  upon  general  allegations  of  his  having,  in  his 
former  service,  acquired  information  likely  to  be  pre- 
judicial to  the  clients  of  his  master.  Bricheno  v.  Thorp^ 
1  Jacob,  SOO.'* 

Page  878.  Note  (8)  —  '^  Where  a  commission  was  super- 
seded by  an  arr^igement  between  the  bankrupt  andi  his 
creditors,  and  the  bankrupt  pays  the  soircttor^s  biil  ^ifihoiit 
taxation,  the  Court  will  afterwards  order  it  to  be  taxed* 
Ex  parte  Hin/den,  2  G.  ft  J.  52!' 

Page  881.  Note  (7)  *-^  *^  Nether  t:an  it  be  made  one  of 
the  terms  of  the  compromise  o^  a  sutt,  that  the  solicitor's 
bill  shall  be  paid  without   taxation.     Bahne  v%  Paver, 
1  Jacob,  307." 


END   OF   THE   FIRST  VOLUME. 


Printed  by  A.  Strahan,  Law- Printer  to  His  Hajeaty, 
Printen-Stred,  London. 


ERRATA. 

Fli^    45.  In  maigina]  abttnct,  for  *'  necessary*'  read  "  wifficifttf. 
63.  Note  (4),  for  "  Roke,  168.**  read  «  Peake,  168.*' 
156.  Mote  (1)  line  3.,  for  «  118.*'  read  «  iSCk 
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S9S.  Note  (3),  for  «  77."  read  •*  79.' 

365.  Line  1.,  for  <<  380.*'  read  **  489.' 

Note  (1),  for   «  Picklock  t.  Ljiter,  9  M.&&"    read    «  PkfcrtockT. 

Lyiter,  3M.  &  S.** 
485.  Note  (1),  for  «  Dong.  80S.'*  read  <«  Doetg.  317.*' 
441.  Note  (5),  for  <«  5  Mod."  read  <•  5  Mad." 
489.  Line  8.  ftom  bottom,  for  >«  Ch.  2S."  read  «  Oi.  SS.** 
557.  Note  (5),  for  «  89."  reid  «  59.'* 
586.  Line  10.,  for  «  commission"  read  «  certificate." 
608.  Biarginal  abstTMt  At  bottom,  dele  <<  discharged.*' 
668.  Note  (1),  for  **  566."  tmd  **  656." 
677.  Note  (3),  for  "  188"  read  «  183." 
788.  Note  (3),  for  *'  Walker  t.  Baraell,  Doug.  803.**    rsad   **  Walnr  f 

BumeU,  Doug.  317." 
790.  Note  rs),  for  «  Boden  t.  Dallow,  1  Atk.  880.  ante,  788.'*  read  «  Bsdn 

▼•  Dellow,  1  Atk.  889.  ante,  789.'* 
878.  Note  (1  \  last  lin^  for  «  885."  ntd  '<  489." 


